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NOTE  TO  THE  SIXTH  EDITION 

The  first  five  editions  of  this  work  covered  a  period  of  sixteen 
years,  the  first  edition  having  been  published  in  1878,  and  the  fifth 
edition  in  1894.  The  fourth  and  fifth  editions  were  each  published 
at  intervals  of  five  years  from  the  last.  In  the  preface  to  the  fifth 
edition  I  stated  that  "the.  present  edition  contains  citations  of  more 
than  twice  the  number  of  cases  contained  in  the  original  work,  the 
text  of  which  has  also  been  enlarged  by  several  hundred  pages  of 
new  matter.  But  this  increase  in  the  number  of  cases  cited,  and  in 
the  number  of  pages,  very  imperfectly  shows  the  labor  that  has  gone 
into  the  preparation  of  the  several  revised  editions  that  have  ap- 
peared. More  time  and  labor  have  been  given  to  these  revisions  than 
to  the  original  work/* 

In  preparing  the  present  edition  I  have  found  the  decisions  of 
the  courts  in.  relation  to  mortgages  during  the  period  of  ten  years 
since  the  fifth  edition  very  numerous.  A  great  many  of  these  are 
merely  aflBrmations  of  adjudications  previously  made  and  referred 
to  in  previous  editions,  and  it  has  seemed  necessary  merely  to  cite 
such  cases  or  the  more  important  of  them  as  authorities  additional 
to  those  previously  given.  Decisions  upon  new  questions  of  law  I 
have  intended  to  state  briefiy,  wishing  to  keep  the  book  convenient 
in  size.  It  is  only  in  cases  involving  important  and  diflBcult  points 
of  law  that  I  have  made  extended  statements  of  the  questions  in- 
volved and  of  the  reasoning  of  the  courts.  I  find,  however,  that 
the  number  of  pages  of  the  work  has  been  increased  in  this  edition 
by  several  hundred,  and  the  number  of  cases  cited  has  been  increased 
by  several  thousand. 


FROM  THE  PREFACE  TO  CORPORATE 
BONDS  AND  MORTGAGES 

In  writing  my  Treatise  on  the  Law  of  Mortgages  of  Real  Property, 
I  at  first  intended  to  follow  out  the  application  of  the  general  law  of 
the  subject  to  mortgages  made  by  railroad  companies  and  similar  cor- 
porations ;  but  I  found  that  any  treatment  I  could  give  these  special 
topics  within  the  limits  of  that  work  would,  from  its  brevity,  be  wholly 
unsatisfactory.  This  fact,  together  with  the  consideration  that  nearly 
all  the  adjudications  upon  corporate  mortgages  relate  to  matters 
mostly  foreign  to  the  general  Law  of  Mortgages,  led  me  to  omit  these 
matters  from  my  work  upon  the  general  subject.  The  volume  upon 
Corporate  Mortgages  is  intended  to  make  good  that  omission.  In  that 
it  was  my  purpose  not  to  include  subjects  elementary  or  general  in  the 
Law  of  Mortgages.  The  public  nature  of  railroad  and  other  like  cor- 
porations having  public  duties  to  perform,  in  return  for  the  f re^ichises 
granted  them,  and  the  nature  and  extent  of  their  property,  have  intro- 
duced into  mortgages  of  their  franchises  and  property  new  elements 
of  law  which  have  now  developed  into  a  separate  branch  of  jurispru- 
dence. A  glance  at  the  table  of  contents  of  that  volume  will  show  how 
widely  the  topics  considered  differ  from  those  which  arise  under  ordi- 
nary mortgages ;  and,  even  when  the  titles  are  the  same,  an  examination 
of  the  treatise  will  generally  show  that,  as  applied  to  these  corporate 
securities,  the  substance  of  the  law  is  different. 

The  work  is  in  fact  a  continuation  of  the  author's  work  on  "Mort- 
gages of  Beal  Property'*  and  applies  the  general  principles  of  the  law 
to  all  mortgages  made  by  corporations. 


FROM  Tins  PREFACE  TO  THE  FIRST 

EDITION 

The  Law  of  Mortgages  is  a  subject  which  cannot  be  treated  alto- 
gether with  reference  to  general  principles.  At  the  present  time,  two 
opposite  theories  of  the  nature  of  a  mortgage  hold  about  equal  sway  in 
this  country,  and  this  diflEerence  of  view  at  the  foundation  of  the  sub- 
ject has  naturally  led  to  many  divergences  in  the  details  of  it.  It  is  a 
subject,  too,  which  legislation,  directly  and  indirectly,  largely  controls. 
All  that  part  of  it  which  relates  to  remedies  is  closely  connected  with 
the  systems  of  Civil  Procedure  in  the  several  States,  which  are  quite 
dissimilar.  The  author  has  endeavored  to  follow  a  natural  order  of 
arrangement  in  this  treatise;  and  while  presenting  not  merely  the 
common  law  of  the  subject,  but  as  well  the  modifications  of  that  law 
made  through  statutory  enactments  and  judicial  decisions,  in  order  to 
_avoid  confusion  of  statement,  and  to  enable  one  who  consults  the  book 
to  turn  with  as  little  trouble  as  possible  to  the  statement  of  the  law 
upon  any  part  of  the  subject  for  any  State  in  the  Union,  he  has  stated 
in  detail  for  each  State  the  law  Upon  some  of  the  more  important  di- 
visions of  the  subject,  in  which  there  is  a  want  of  harmony.  In  this 
way,  at  the  same  time,  a  fuller  presentation  of  the  law  and  of  the 
authorities  upon  these  topics  has  been  made  than  would  otherwise  have 
been  practicable. 


TABLE  OF  CONTENTS 


CHAPTEE  I. 


THE  NATURE  OF  A  MORTGAGE. 


SEC. 

/.  History   of   the  Development   of 
the  Law. 

1.  Mortgages  used  hy  the  Anglo- 

Saxons. 

2.  Viviim  vadium. 

3.  This  form  of  mortgage  is  like 

the  Welsh  mortgage. 

4.  The  mortuum  vadium. 

5.  Such  restraints  upon  the  free 

alienation  of  lands. 

6.  Growth  of  the  doctrine  of  an 

equity  of  redemption. 

7.  When    the   doctrine    was   first 

established. 

8.  A    mortgage    at    law     differs 

much  in   its  nature  from  a 
mortgage  in  equity. 

9.  In  courts  of  law  the  rigor  of 

the  doctrine. 

10.  The  respective  claims  of  mort- 

gagor and  mortgagee. 

11.  The  modern  common-law  doc- 

trine of  mortgages. 

12.  Lord  Mansfield's  views. 

13.  The  courts  of  New  York. 

14.  There   are   some   incongruities 

in  both  theories. 

15.  What,  then,  are  the  practical 

distinctions. 

16.  How,  then,  may  a  mortgage  at 

the  present  day  be  defined? 

//.  The   nature   of   a   Mortgage   in 
the  different  States, 

17.  €renerally. 

18.  In  Alabama. 

19.  In  Arkansas. 

20.  In  California. 

21.  So  in  Colorado. 

22.  In  Connecticut. 
24.  In  Delaware. 


BEC. 

25.  In  Florida. 

26.  In  Georgia. 

27.  In  Illinois. 

28.  In  Indiana. 

29.  Iowa. 

30.  In  Kansas. 

31.  In  Kentucky. 

32.  In  Louisiana. 

33.  In  Maine. 

34.  Maryland. 

35.  In  Massachusetts. 

36.  In  Michigan. 

37.  In  Minnesota. 

38.  In  Mississippi. 

39.  Missouri. 
39a.  Montana. 

40.  Nebraska. 

41.  In  Nevada. 

42.  New  Hampshire. 

43.  In  New  Jersey'. 

43a.  New  Mexico  Territory. 

44.  New  York. 

45.  In  North  Carolina. 
45a.  In  North  Dakota. 

46.  In  Ohio. 

46a.  Oklahoma  Territory. 

47.  In  Oregon. 

48.  In  Pennsylvania. 

49.  Rhode  Island. 

50.  South  Carolina. 
50a.  In  South  Dakota. 

51.  In  Tennessee. 

52.  Texas. 

53.  Utah. 

54.  In  Vermont. 

55.  Virginia. 
55a.  Washington. 

56.  West  Virginia. 

57.  In  Wisconsin. 

68.  As  a  summary  of  this  examina- 
tion. 

59.  Grouping  the  States  geograph- 
ically. 


(xiii) 


XIV 


TABLE  OF   CONTENTS. 


CHAPTER  II. 


FOBM  AND  REQUISITES  OF  A  MORTGAGE. 


SEC. 


SEC. 


/.  The  Form  (Generally. 

60.  No   particular   form   is   neces- 

sary. 

61.  Statutory  forms. 

62.  A  deed  of  trust. 

//.  The  Formal  Parts  of  the  Deed. 

■ 

63.  Parties  described. 

64.  Generally,     the     consideration 

named. 
66.  An  accurate  description  of  the 
premises. 

66.  The  description  may  be  So  un- 

certain that  no  title  will  vest 
in  the  mortgagee  by  the  deed. 

67.  The  office  of  the  habendum. 

68.  The  covenants. 

68a.  A  mortgage  may,  however, 
contain  covenants  which  do 
not  cease  to  exist  upon  its 
discharge. 

///.  The  ^Condition, 

69.  The  usual  words  of  the  pro- 

viso. 

70.  Description    of    the    debt    se- 

cured. 

71.  The    note    and    mortgage    are 

construed  together. 

72.  Covenant  for  the  payment  of 

a  debt.    . 

73.  Interest. 

74.  A  mortgage  debt  made  payable 

with   interest,   without  nam- 
ing the  rate. 

75.  The   time   of   payment   of  the 

debt  secured. 

76.  A   stipulation   that  the   whole 

sum    shall    become    due   and 
payable  upon  any  default. 

77.  Payment  of  taxes. 

78.  Insurance. 

IV,  Special  Stipulations, 

79.  Special   provisions. 

80.  Mortgagor's  possession. 


y.  Execution  and  Delivery. 

81.  Sealing  is  a  formality  essen- 

tial. 

82.  Witnesses. 

83.  An  acknowledgment. 

83a.  A  homestead  right  can  be 
barred  only  by  complying 
strictly  with  the  statute. 

83b.  A  mortgage  by  a  husband  and 
wife  of  property  owned  by 
them  as  tenants  in  common. 

84.  A  delivery  and  acceptance  of 

the  mortgage  are  essential  to 
its  validity. 

85.  A  subsequent  acceptance. 

86.  A  mortgage  made  for  the  pur- 

pose of  being  sold. 

87.  A  delivery  in  escrow  is  suffi- 

cient. 

88.  Acceptance  of  cestui  que  trust 

presumed. 

89.  The  date. 

VI,  Filling  Blanks,  Making  AUera- 
tions^  and  Reforming, 

90.  The  filling  of  blanks  after  exe- 

cution. 

91.  Written  authority  is  essential 

for  filling  any  blank. 

92.  The    mortgagor    may    be    es- 

topped from  taking  advant- 
age of  the  irregular  execu- 
tion. 

93.  A  mortgagee  invoking  the  aid 

of  estoppel. 

94.  A    material    alteration    of    a 

mortgage. 

95.  An  alteration  of  an  instrument 

which  does  not  change  its  le- 
gal effect. 

96.  The  terms  of  a  mortgage  can- 

not be  varied. 

97.  Reforming  the  mortgage. 

98.  Who  may  obtain  reformation. 

99.  Against  whom  it  may  be  had. 

100.  On  proof  of  the  loss  of  a  mort- 

gage deed. 

101.  A  principle  of  construction  ap- 

plicable to  mortgages  is. 


TABLE  OF   CONTENTS. 


XV' 


CHAPTER  III. 


PART  I. 


THE  PARTIES  OF  A  MORTGAGE. 


8EC. 


Who  May  Give  a  Mortgage. 

SEC. 


/.  Introductory, 


101a.  In  general. 

102.  Legal  capacity  to  mortgage. 
102a.  A  testator  may  provide  by  his 

will   tbat  his   executor  may 
mortgage  his  real  estate. 
102b.  A  guardian  may  mortgage  the 
property  of  his  ward. 

//.  Disability  of  Insanity, 

103.  In  general,  the  mortgage  of  an 

Insane  person  is  invalid. 
103a.  If  an  Infant   purchases  land 
subject  to  liens,  which  he  as- 
sumes the  payment  of. 

///.  Disability  of  Infancy. 

104.  An  infant  who  has  purchased 

land,  and  giyen  back  a  mort- 


105.  Ratification   of   infant's   mort- 

gage. 

IV,  Married  Women, 

106.  At    common    l^w    a    married 

woman  could  not  make  a 
mortgage. 

107.  The   equity    doctrine    in    Eng- 

land. 

108.  Ekiulty   enforces    her   contract 

on  her  separate  property. 

109.  The   American   courts   do   not 

carry  the -doctrine  to  this  ex- 
tent. 

110.  A    married    woman    can'  bind 

herself  personally. 

111.  The   question   of  her  liability 

for  a  deficiency. 

112.  In  some  States  a  wife's  sepa- 

rate property  is  in  equity 
held  liable  generally  for  her 
debtSw 


113.  To  secure  the  payment  of  the^ 

debt  of  her  husband. 
113a.  The  mortgage   of   a   married 
woman    Is   not   valid   unless, 
made  for  a  valid   considera- 
tion. 

114.  A  wife  who  has  mortgaged  her- 

separate  property  for  her 
husband's  debt  is  in  the  po- 
sition of  a  surety. 
116.  A  husband  has  no  presumptive 
authority  to  consent  to  an 
extension. 

116.  A  married  woman  may  make  a 

valid   contract   to   assume   a^ 
mortgage. 

117.  In  Alabama. 

118.  In  Mississippi. 

118a.  The  law  of  the  State  where^ 
the  land  is  situated  governs 
as  to  the  capacity  of  a  mar- 
ried woman  to  execute  a 
mortgage. 

V,  Tenants  in  Common  of  Partner- 
ship Real  Estate, 

119.  Generally. 

120.  Notice  of  partnership  equities.. 

121.  A  valid  mortgage  may  be  made 

by  one  partner  to  secure  a 
partnership  debt. 

122.  On  the  other  hand,  if  ar  part- 

ner mortgage  his  separate 
property  to  secure  a  pantner- 
ship  debtt 

123.  Upon  the  deatil  of  a  partner 

holdimg  such  an  interest 

TI.  Corporations^ 

124.  A  corporation   has  the  power 

to  mortgage  its  real  estate. 
126.  Lands   not   necessary   for   the. 
business  of.  a.  railroad.. 


XVI 


TABLE  OF   CONTENTS. 


SEC. 

126.  A  religious  corporation. 

127.  The  power  to  mortgage  resides 

primarily  in  the  body  corpor- 
ate. 

128.  Use  of  corporate  seal. 


SEC. 

VII,  A  Power  to  Mortgage, 

129.  As  a  general  rftle,  a  power  to 

sell  and  convey  real  estate 
does  not  confer  a  power  to 
mortgage. 

130.  Mode  of  exercising  the  po^veer. 


PAET  II. 


Who  May  Take  a  Mortgage. 


131.  In  general  any  one  capable  of  133.  A  married  woman. 

holding  real  estate  may  be  a  134.  A  corporation, 

mortgagee.  134a.  Foreign  corporations. 

132.  Aliens.  135.  Joint  mortgagees. 


CHAPTER  IV. 


WHAT  MAY  BE  THE  SUBJECT  OF  A  MORTQAQE. 


SEC. 

/.  Existing  Interests  in  Real 
Property, 

136.  Every  kind  of  Interest  in  real 

estate  may  be  mortgaged. 

137.  All  kinds  of  vested,  contingent, 

and  future  Interests  may  be 

mortgaged. 
188.  A  mortgage  passes  the  Interest 

of  the  mortgagor  whatever  it 

may  be. 
138a.  By  way  of  estoppel  In  pals. 

139.  There  may  be  a  mortgage  of  a 

mortgage. 

140.  A  mortgage  may  be  made  of 

rents. 

141.  A  mortgage  given  by  one  part 

owner. 

142.  The    mortgage    of    a    building 

carries  with  it  the  land. 

143.  House  moved  from  the  land. 

144.  Whether  fixtures  severed  from 

the  realty. 

145.  A  mortgage  of  wood. 

146.  A  mortgage  of  improvements. 

147.  The  lien  of  a  mortgage  extends 

to  all  improvements  and  re- 
pairs. 

148.  An  abstract  of  title. 


SEC. 

//.  Accessions  to  the  Mortgaged 
Property, 

149.  At  common  law,  nothing  can 
be  mortgaged  that  does  not 
belong  to  the  mortgagor  at 
the  time. 

160.  Products  of  the  soil. 

161.  Crops  not  sown. 

162.  A  mortgage  by  a  railroad  com- 

pany    specifically      covering 
after-acquired  property. 

153.  Rule  as  to  after-acquired  prop- 

erty. 

154.  Applied  to  railroad  companies. 

166.  After-acquired  property  may 
pass  as  an  incident  to  the 
franchise. 

166.  A  mortgage  by  a  railroad  com- 
pany does  not  by  implication 
'  cover  property  not  essential. 

157.  After-acquired  land  not  within 
the  terms  of  the  mortgage. 

168.  The  mortgage  is  subject  to  any 
liens  there  may  be  upon  the 
property. 


TABLE  OF   CONTENTS. 


XVXl 


SEC. 


169.  An  equitable  right  of  actios 
may  he  the  subject  of  a  mort- 
gage. 

160.  A  mortgage  may  be  made  of 
the  future  net  earnings. 


161.  A  9iortgage  by  a  railroad  com- 
pany of  its  road  and  fran- 
chise, as  security  for  debt,  is 
held  not  to  conrey  its  cor- 
porate existence. 


CHAPTER  V. 


EQUITABLE  MOBTOAOES. 


SEC. 

162.  Introductory. 

/.  By  Agreements  and  Informal 
Mortgages. 

163.  An  agreement  to  give  a  mort- 

gage. 

164.  It  is  not  even  necessary  that 

the  agreement  should  in  all 
cases  be  in  writing. 
166.  Upon  this  principle,  the  entry 
of  an  agreement  by  a  corpora- 
tion upon  its  records. 

166.  An  instrument  which  does  not 

transfer  the  legal  estate. 

167.  A  written  agreement  that  at- 

tempts to  appropriate  specific 
property. 

168.  Informal  mortgages. 

169.  A    mortgage    defectively    exe- 

cuted   in    the    name    of    an 
agent. 

170.  Mortgage  by  implied  trust 

171.  An   assignment   of   rents  and 

profits. 

//.  By  Assignments  of  Contracts 
of  Purchase. 

172.  An  assignment  by  the  vendee 

of  a  contract  of  purchase. 

173.  A  bond  for  a  conveyance  may 

be  assigned  by  way  of  mort- 


174.  Although  the  contract  of  sale 
be  conditional. 


BBC. 

175.  The  assignment  of  a  partial 

interest  in  a  contract 

176.  The  assignment  of  a  certificate 

of  purchase  of  public  lands. 

177.  A   pre-emptor    of   public   land 

cannot  mortgage  his  interest 

178.  A    mortgage    may    be    consti- 

tuted by  act  of  legislature. 

///.  By  Deposit  of  Title  Deeds. 

179.  An  equitable  mortgage  may  at 

common  law  be  created  by 
deposit  of  the  title  deeds. 

180.  The    doctrine    in    England    is 

well  established. 

181.  The  legal  effect  of  the  deposit 

is. 

182.  It  is  not  necessary  that  every 

deed  relating  to  the  property 
should  be  deposited. 

183.  A  deposit  for  the  purpose  of 

preparing  a  legal  mortgage 
creates  an  equitable  mort- 
gage. 

184.  The  law  of  the  place  of  con- 

tract governs. 

185.  In  America. 

186.  Tet  in  several  cases  mortgages 

created  in  this  way  have  been 
sustained. 

187.  A  written  memorandum  makes 

the  deposit  a  mortgage. 

188.  The   remedy   under   an   equit- 

able mortgage. 


CHAPTER  VI. 


vendors'  liens  IMPLIED  OB  RE8EBVED. 


SBC. 


189-240.  The  vendor's  lien  implied,  by  contract  or  reservation. 


XVlll 


TABLE   OP   CONTEXTS. 


CHAPTER  VII. 


ABSOLUTE   DEED   AND   AGREEMENT    TO    EECONVEY. 


PART    I. 


When  They  Constitute  a  Mortgage  in  Law. 


SEC. 

241.  A   defeasance   Is   an   essential 

requisite  of  a  mortgage. 

242.  The  usual   proviso   in  a   legal 

mortgage  is. 

243.  Objections    to    a    separate    de- 

feasance. 

244.  At  law  an  absolute  deed  and 

separate  absolute  defeasance. 

245.  At   law   the   deed  and   defeas- 

ance   must    be    part    of    the 
same  transaction. 

246.  The  defeasance  must  be  deliv- 

ered at  the  same  time  with 
the  deed. 

247.  If  the  agreement  to  reconvey 

be  delivered  as  an  escrow. 
247a.  If  the  deed  and  defeasance  do 
not  on  their  face  show  that 


SEC. 

the  transaction  is  a  security 
for  a  debt. 

248.  Parol    evidence    is    admissible 

to  connect  the  deed  and  de- 
feasance. 

249.  If  the   defeasance  expresses  a 

condition  that  is  illegal. 

250.  When    it    is    once    established 

that  the  separate  instrument 
is  a  defeasance. 

251.  The  mortgagor  is  not  allowed 

to  renounce  beforehand. 

252.  Cancellation  of  defeasance. 

253.  Recording  of   separate   defeas- 

ance. ' 

254.  Whether  the  record  furnishes 

notice  of  the  nature  of   the 
transaction. 

255.  Notice  by  possession. 


PART  II. 


When  They  Constitute  a  Sale  or  Conditional  Sale. 


256.  The   advantage   of  considering 

the   transaction   a   mortgage. 

257.  Cases  involving  the  distinction 

between  mortgages  and  con- 
ditional sales. 

258.  Intention  the  criterion. 

259.  This  matter  was  carefully  con- 

sidered by  the  Supreme 
Court  of  the  United  States 
in  Conway  v.  Alexander. 

260.  In  order  to  convert  what  ap- 

pears to  be  a  conditional  sale 
into  a  mortgage,  the  evidence 
should  be  so  clear  as  to 
leave  no  doubt. 

261.  A  contract  of  repurchase  may 

upon  its  face  show  that  the 
parties  really  Intended  an  ab- 
solute sale. 

262.  A  purchaser  is  entitled  to  have 

an  actual  sale  enforced. 


263.  The  character  of  the  transac- 

tion is  fixed  at  the  Inception 
of  it. 

264.  If  intended  by  the  parties  as  a 

security  for  money. 

265.  The  existence  of  a  debt  Is  the 

test. 

266.  When  an  absolute  conveyance 

has  been  made  upon  an  ap- 
plication for  a  loan 

267.  An  absolute  deed  delivered  in 

payment  of  a  debt. 

268.  Where  one  Induces  a  third  per- 

son  to   purchase    land    from 
him. 

269.  That    there    Is    no    continuing 

debt     is     a    strong    circum- 
stance. 

270.  An  agreement  that  the  grantee 

may  buy  the  property  abso- 
lutely. 


TABLE   OP   CONTEXTS. 


XIX 


SEC. 

271.  On.  the  other  hand,  an  agree- 

ment that  the  grantee  may 
sell  all  the  property  for  the 
best  possible  price. 

272.  The  fact  that  there  is  no  agree- 

ment for  the  payment  of  the 
debt. 

273.  The  fact  that  interest  is  pay- 

able. 

274.  The    continued    possession    of 

the  grantor. 

275.  Inadequacy  of  price. 


SEC. 

276.  Mere  fact  that  the  instrument 

is  recorded  as  a  mortgage. 

277.  Parol  evidence  is  admissible  in 

equity. 

278.  Very  slight  circumstances  may 

be  sufficient  to  turn  the  scale. 

279.  When  it  is  doubtful. 

280.  The  same  considerations  apply 

to  an  assignment  of  a  mort- 
gage. 

281.  When  a  mortgage  rather  than 

a  trust. 


CHAPTER  VIII. 


PAROL  EVIDENCE  TO  PROVE  AN   ABSOLUTE  DEED  A   MORTGAGE. 


SEC. 

/.  The  Grounds    upon   which   it  is 
Admitted. 

282.  It  is  a  settled  rule  and  prac- 
tice of  courts  of  equity. 

2S3.  To  obtain  relief  the  pi  'ntiff 
must  have  equitable  grounds. 

284.  The  English  decisions. 

285.  The    doctrine    in    the    United 

States  courts. 

286.  In  Alabama. 

287.  In  Arkansas. 

288.  In  California. 
288a.  In  Colorado. 

289.  In  Connecticut. 

290.  Delaware. 

290a.  District  of  Columbia. 

291.  In  Florida. 

292.  In  Georgia. 
292a.  Idaho. 

293.  In  Illinois. 

294.  Indiana. 

295.  In  Iowa. 

296.  In  Kansas. 

297.  Kentucky. 
297a.  Louisiana. 

298.  In  Maine. 

299.  Maryland. 

300.  In  Massachusetts. 

301.  Michigan. 
S02.  Minnesota. 

303.  In  Mississippi. 

304.  Missouri. 
304a.  Montana. 

305.  In  Nebraska. 

306.  In  Nevada. 

307.  In  New  Hampshire. 

308.  In  New  Jersey. 

308a.  New  Mexico  Territory. 


SEC. 

309.  In  New  York. 

310.  North  Carolina. 
310a.  North  Dakota. 

311.  Ohio. 
311a.  Oklahoma. 
311b.  Oregon. 

312.  Pennsylvania. 

313.  Rhode  Island. 

314.  South  Carolina. 
314a.  South  Dakota. 

315.  Tennessee. 

316.  Texas. 

316a.  Utah  Territory. 

317.  In  Vermont. 

318.  Virginia. 
318a.  Washington. 

319.  West  Virginia. 

320.  In  Wisconsin. 

321.  A  review  of  the  cases. 

322.  The  statute  of  frauds. 

323.  The    grantor    is    not    estopped 

from  showing  the  true  char- 
acter of  the  transaction. 


II.  What  Facts  are  Considered. 

324.  The  true  character  of  the  con- 

veyance will  be  inquired  into. 

325.  Evidence  of  the  continuance  of 

the  debt. 

326.  When  the  transaction  is  shown 

to   have   been   based   upon   a 
pre-existing  debt. 

327.  The  transaction  may  have  been 

a  sale. 

328.  The    continued    possession    of 

the  grantor. 

329.  Inadequacy  of  price. 


TABLE  OF   C0KTBKT8. 


SEC. 

330.  Delay  in  asserting  an  absolute 

deed, 

331.  In  equity  it  is  regarded  as  un- 

necessary that  the  convey- 
ance should  be  made  by  the 
debtor. 

332.  One  who  purchases  at  a  fore- 

closure, execution,  or  other 
Judicial  sale,  for  the  benefit 
of  the  equitable  owner. 

333.  Absolute  assignment  of  a  mort- 

gage as  collateral. 

334.  An   assignment  of  a  contract 

of  purchase  as  security  is  a 
mortgage. 

335.  Strict  proof  required. 

336.  The  grantor  on  redeeming  or 

seeking  a  reconveyance  must 
comply   with   his  agreement. 

337.  A  judgment  creditor  may  show 

the  character  of  his  debtor's 
conveyance. 

338.  By'  an  independent  parol  agree- 

ment the  mortgagor  may 
waive  his  rights  under  a 
deed. 


SEC. 

339.  As  to  third  persons  the  grantee 

may   exercise   all  the   rights 
ef  an  absolute  owner. 

340.  Once    a    mortgage    always    a 

mortgage. 

341.  Grantee's    liability    for    mort- 

gaged land  sold  by  hiM. 

342.  A  bill  in  equity  may  be  main- 

tained to  redeem. 

342a.  A  purchaser  from  such  gran- 
tee is  not  a  bona  fide  pur- 
chaser without  notice  until 
he  has  paid  all  the  purchase- 
money. 

342b.  If  a  mortgagee  by  an  absolute 
deed,  the  defeasance  not  be- 
ing recorded,  exchanges  the 
land. 

342c.  In  some  States,  though  the 
mortgage  is  by  a  deed  abso- 
lute In  form,  the  grantee  ac- 
quires no  legal  title  to  the 
land. 

342d.  The  grantor  in  an  absolute 
deed  which  is  in  fact  a  mort- 
gage may  maintain  a  suit  for 
redemption. 


CHAPTER  IX. 


THE  DEBT  SECURED. 


SEC. 


SEC. 


/.  Description  of  the  Debt. 

343   A   general    description    of   the 
debt  suflicient. 

344.  The  amount  of  an  ascertained 

debt  should  be  stated. 

345.  The    debt    must    come    fairly 

within  the  terms  used. 

346.  A  mortgage  to  secure  an  un- 

liquidated debt. 

347.  Whether  a  mortgage  given  to 

secure  an  antecedent  debt  en- 
titles the  mortgagee  to  the 
position  of  a  purchaser. 

348.  A  mortgage  given  as  security 

for  a  part  of  the  indebted- 
ness. 

349.  The  description  of  the  note  se- 

cured. 

350.  It  is  not  necessary  that  all  the 

particulars  of  the  note  or 
other  obligation  secured  by  a 
mortgage  should  be  specified. 

351.  The    note    and    mortgage    are 

construed  together. 


352.  Parol  evidence  is  admissible  to 

identify  the  note. 
352a.  In  case  the  mortgage  fs  in  the 
form  of  an  absolute  convey- 
ance for  a  nominal  considera- 
tion. 

353.  A  deed  of  trust  or  mortgage  is 

valid  without  any  note  or 
bond. 

354.  The  lien  of  a  mortgage  Is  not 

affected  by  a  clerical  inac- 
curacy in  the  description  of 
the  debt. 

355.  The    renewal    of   the   original 

note  of  the  mortgagor  does 
not  afllect  the  security. 

356.  When    several    mortgages   are 

made  of  distinct  parcels  of 
land  to  secure  one  and  the 
same  debt. 

357.  A  mortgage  for  a  specific  sum 

cannot  be  enlarged  or  extend- 
ed to  cover  other  debts  or 
further  advances. 

358.  Taxes  and  assessments. 


TABLE  OP  CONTENTS. 


ZXl 


SEC. 

359.  Solicitor's  fee. 

360.  The  mortgagee  cannot  tack  to 

his  mortgage  any  debt  not  se- 
cured thereby. 

361.  Increasing  the  rate  of  Interest. 

362.  Redelivery   for   a  new   obliga- 

tion. 

363.  A  mortgage   already   recorded 

may  be  made  to  secure  a 
further  sum. 

//.  Further  Advances, 

364.  In  general. 

365.  Mortgages    to    secure    further 

advances  have  always  been 
sanctioned  by  the  common 
law. 

366.  Statutory  requirements. 

367.  Future   liabilities   intended   to 

be  secured  should  be  de- 
scribed with  reasonable  cer- 
tainty. 
367a.  Parol  evidence  is  admissible 
to  identify  the  future  ad- 
vances. 

368.  Advances  made  after  notice  of 

subsequent  liens. 

369.  But   where    the    mortgagee   is 

not  bound  to  make  the  ad- 
vances or  assume  the  liabili- 
ties, and  he  has  actual  notice 
of  a  later  incumbrance. 

370.  A  mortgage  for  obligatory  ad- 

vances is  a  lien  frOm  its  exe- 
cuUon. 

371.  Hopkinson  v.  Rolt 

372.  A  prior  mortgagee  is  affected 

only  by  actual  notice. 

373.  The  rule  that  a  recorded  mort- 

gage expressed  to  cover  fu- 
ture advances  has  priority  in 
all  cases. 

374.  It  is  not   necessary   that   the 

mortgage  should  express  on 
Its  face. 

375.  The    agreement    under    which 

advances  to  a  certain  amount 
are  to  be  made  need  not  be 
in  writing. 


SEC. 

376.  The  omission  to  state  on  the 

face  of  the  mortgage  the 
time  when  the  first  advances 
are  to  be  made  is  not  ma- 
terial. 

377.  All  limitations  of  the  security 

must  be  observed. 
878.  If  the  mortgagee  advance  only 
a   part  of  the   sum   contem- 
plated. 

///.  Mortgage  of  Indemnity. 

379.  Description  of  the   indemnity. 

380.  A  general    description    of   the 

liability  is  sufficient. 

381.  All  limitations  of  the  security 

must  be  observed. 
882.  A  continuing  security. 

383.  A  mortgage  of  indemnity  to  a 

surety  is  a  lien  from  the  time 
of  its  execution  and  delivery. 

384.  Parol  evidence  is  admissible  to 

Bhoiv  the  true  character  of  a 
mortgage. 

385.  The   principal   creditor  is   en- 

titled to  the  benefit  of  a  mort- 
gage given  for  the  indemnity' 
of  a  surety. 

386.  Under  what  circumstances  one 

who  has  taken  a  mortgage 
solely  for  his  own  indemnity 
may  release  the  security. 

387.  Not  after  liability  is  fixed. 

IV,  Mortgages  for  Support. 

388.  Whether  strictly  mortgages. 

389.  Mortgagor's  right  of  possession 

implied. 

390.  Alternative  condition. 

391.  Where  the  support  Is  to  be  fur- 

nished. 

392.  As  already  stated,  a  mortgage 

for  support  is  in  its  nature 
a  contract  for  personal  serv- 
ices. 

393.  Foreclosure. 

394.  Agreement  for  arbitration. 

395.  Such  a  mortgage  may  be  re- 

deemed after  breach. 


XXll 


TABLE   OF   CONTENTS. 


CHAPTER  X. 


INSURANCE. 


SEC. 

/.  Insurable  Interests  of  Mort- 
gagor and  Mortgagee. 

396.  An  insurance  against  fire  is  a 

contract  of  indemnity. 

397.  Insurable  Interests. 

398.  The    mortgagor's    interest    re-. 

mains  insurable. 
899.  When  application  should  state 
incumbrance. 

//.  Insurance  by  the  Mortgagor  for 
the  Benefit  of  the  Mortgagee. 

400.  When    the    mortgage    provides 

that  the  mortgagor  shall  keep 
the  premises  insured  for  the 
benefit  of  the  mortgagee. 

401.  But  if  there  is  no  covenant  or 

agreement. 

402.  The   mortgagee    may    have    an 

equitable  lien  upon  a  policy 
taken  by  the  mortgagor. 

403.  How    far    this    equitable    lien 

can  affect  another  person. 

404.  That  the  lien  created  by  such 

a  covenant  is  valid  as  against 
the  mortgagor's  assignee  in 
bankruptcy. 

405.  In  Maine  it  is  provided  by  stat- 

ute. 

406.  Loss    payable    to    the    mortga- 

gee. 

406a.  A  stipulation  that  no  sale  or 
transfer  of  the  property  shall 
vitiate  the  right  of  the  mort- 
gagee. 

406b.  Where  a  policy  taken  by  a 
mortgagor  is  made  payable 
to  a  mortgagee  "as  his  inter- 
est shall  appear." 

407.  Equivalent   to   assignment. 

408.  Who  may  bring  suit. 

408a.  If,  however,  the  mortgage 
clauFe  in  a  policy  be  in  legal 
effect  an  agreement  to  pay 
the  insurarre  or  any  part  of 
it  directly  to  the  mortgagee. 

409.  The  mortgagee  is  bound  to  re- 

ceive   the     whole     irsurance, 
and  apply  it  to  the  debt. 
409a.  When  a  mortgagee  of  real  es- 
tate also  holds  a  chattel  mort- 


SEC. 

gage  upon  personal  property 
on  the  premises,  with  insur- 
ance upon  both.  , 

410.  When  debt  not  due. 

411.  The    insurers    upon    paying    a 

loss  upon  a  policy  payable  to 
the  mortgagee  have  no  claim 
to  be  subrogated. 

412.  Agreement  to  assign  to  insur- 

ers. 

413.  When  a  policy  provides  for  the 

subrogation  of  the  Insurers 
to  the  rights  of  the  mortga- 
gee. 

413a.  When  the  policy  is  made  pay- 
able to  a  mortgagee^  he  is 
generally  protected  against 
the  acts  of  the  owner. 

413b.  Condition  against  procuring 
other  insurance. 

414.  When   mortgagee    may    charge 

for  insurance. 

415.  The  rule  is  the  same  where  the 

condition  to  keep   insurance. 

416.  A  mortgagee  charging   for   in- 

surance is  liable  as  an  in- 
surer. 

417.  A  return  premium. 


III.  Insurance  by  the  Mortgagee. 

418.  Insurance     obtained     by     the 

mortgagee  when  the  ,  mort- 
gage contains  the  usual  cove- 
nant for  insurance. 

419.  An  insurance  of  a  mortgagor's 

interest  is  not  an  insurance 
of  the  mortgage  debt. 

420.  Insurer  subrogated  to  rights  of 

mortgagee. 

421.  King  V.  State  Mutual  Fire  In- 

surance Co. 


IV.  A  Mortgage  is  not  an  Aliena- 
tion. 

422.  With    reference    to    the    usual 

provision. 

423.  If,  however,  the  mortgage  is  by 

a  deed  absolute  in  form. 

424.  Entry  to  foreclose. 


TABLE   OF   CONTENTS. 


XXlll 


SEC. 


SEC. 


424a.  A  condition  making  a  policy 
void  in  case  foreclosure  pro- 
ceedings are  commenced. 

425.  But  when  the  title  becomes  ab- 
solute in  the  mortgagee. 


426.  Alteration  of  ownership. 

427.  If  the  mortgagor  has  already 

assigned  the  policy  to  the 
mortgagee  with  -the  consent 
of  the  insurers. 


CHAPTER  XI. 


FIXTURES. 


SEC. 


/.  Rules  for  determining  what  Fix- 
tures a  Mortgage  covers. 

428.  In  general. 

429.  The  intention   with   which   an 

article   of    personal   property 
is  attached  to  the  realty. 
429a.  The  criterion  adopted  by  sev- 
eral courts. 

430.  The  fact  that  a  mortgage  enu- 

merates some  fixtures,  but 
does  not  enumerate  others. 

431.  The   fact    that    a    chattel    has 

been  mortgaged  before,  or  at 
the  time,  it  was  attached. 
431a.  By  agreement  of  the  persons 
Interested,  the  character  of 
personalty  may  be  reim- 
pressed  upon  chattels. 

432.  Hired  fixtures. 

433.  Buildings  erected  on  the  mort- 

gaged premises. 
433a.  Fixtures  in  and  about  a  house. 

434.  Trees  and  shrubs. 

435.  A  fixture  annexed  to  land  be- 

fore the  execution  of  the 
mortgage. 

436.  Chattels  attached  to  the  realty 

after  the  execution  of  a  mort- 
gage. 

436a.  By  agreement  chattels  may  re- 
tain their  character  as  per- 
sonalty after  their  annexa- 
tion to  the  land. 

436b.  There  are  two  well  defined 
and  contrary  views  as  to  the 
effect  of  a  chattel  mortgage. 

436c.  When  a  mortgage  of  real  es- 
tate is  made  after  chattels  are 
annexed. 

437.  An  equitable  mortgagee. 

438.  If  the  mortgagee  assent  to  an 

arrangement  between  the 
mortgagor  and  a  mechanic. 

439.  If    fixtures    be    added    to    the 

property  by  a  tenant  at  will 
of  the  mortgagor. 
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440.  If  a  lessee  mortgages  tenant's 

fixtures,  and  afterwards  sur- 
renders his  lease. 

441.  It  is  a  settled  rule  of  law  that 

fixtures  annexed  to  the  free- 
hold by  a  tenant  for  the  pur- 
pose of  trade. 

442.  In  Vermont  the  rule  as  to  fix- 

tures seems  to  be  exception- 
ally strict. 

443.  Statutory  provisions. 

II.  Machinery  in  Mills. 

444.  Intention. 

445.  An    existing    mortgage    of    the 

realty  may  have  priority  of  a 
chattel  mortgage  of  machin- 
ery. 

446.  A  steam-engine. 

447.  Various  articles  of  machinery. 

448.  Looms  in  a  mill. 

449.  Cotton  looms. 

450.  Machinery  of  a  silk-mill. 

451.  A  mortgage  of  an  iron  rolling- 

mill. 

III.  Rolling  Stock  of  Railways. 

452.  Whether  the  rolling  stock  and 

fixtures  of  a  railroad  are  per- 
sonal property. 

IV.  Remedies  for  Removal   of  Fix- 
tures. 

453.  The  mortgagee  may  follow  and 

take  fixtures. 

454.  The  mortgagee,  by  virtue  of  his 

interest  in  the  property,  may 
maintain  an  action  against 
the  mortgagor  for  removing 
fixtures. 

455.  A   mortgagee   not   having   pos- 

session. 
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EECOBDING   AS   AFFECTING    PRIORITY. 
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/.  Nature  and  Application  of  Regis- 
try Acts, 

456.  In  General. 

457.  In  most  of  the  States,  all  in- 

struments relating  to  the  ti- 
tle to  real  estate  are  recorded 
in  the  same  books  of  record. 

458.  The  recording  acts  of  several 

States  .  provide  that  mort- 
gages shall  be  recorded  with- 
in a  specified  time. 

459.  A  mortgagee  of  real  estate  for 

a  valuable  consideration  is  a 
purchaser. 

460.  A  mortgage  given  to  secure  a 

pre-existing  debt. 

461.  The  giving  of  further  time. 

462.  A  judgment  creditor  is  not  a 

purchaser. 

463.  A  mortgage  recorded  prior  to 

an  entry  of  Judgment. 

464.  An  unrecorded   deed  or  mort- 

gage is  in  several  States  pre- 
ferred to  a  subsequent  judg- 
ment. 

465.  But,  on  the  other  hand,  under 

the  registry  laws  of  many 
States  it  is  held  that  the  lien 
of  a  Judgment. 

466.  Generally,    knowledge    on    the 

part  of  a  judgment  or  attach- 
ing creditor. 

467.  A   purchaser   at  an   execution 

sale  without  notice. 

468.  A  mortgage  given  at  the  time 

of  the  purchase  of  real  estate, 
to  secure  the  payment  of  pur- 
chase-money, has  preference 
over  all  judgments,  mort- 
gages, liens. 

469.  A  mortgage  for  purchase-mon- 

ey, to  be  entitled  to  prefer- 
ence. 

470.  A    purchase-money    mortgage, 

executed  simultaneously  with 
the  deed  of  purchase,  ex- 
cludes any  claim  or  lien  aris- 
ing through  the  mortgagor. 

471.  The  record  of  a  mortgage  made 

and  recorded  before  the  exe- 
cution of  the  conveyance  to 
the  mortgagor. 


472.  A     purchase-money     mortgage 

may  be  made  to  a  third  per- 
son. 

473.  It  must  appear,  however,  that 

the  deed  and  mortgage  con- 
otituted  but  one  transaction. 

474.  Of  course  the  recording  of  a 

mortgage  is  not  necessary  as 
against  the  mortgagor. 

475.  The  assignee  of  a  bankrupt. 

476.  Equitable  mortgages   are   gen- 

erally held  to  be  within  the 
recording  acts. 

477.  An  equitable  mortgagee  for  a 

precedent  debt. 

478.  The    recording   acts   apply   as 

well  to  leasehold  estates. 

479.  The  registration  laws  and  the 

doctrines  of  priority  by  rec- 
ord generally  extend  to  as- 
signments. 

480.  It  is  provided  by  statute  in  sev- 

eral States  that  the  recording 
of  an  assignment  of  a  mort- 
gage shall  not  in  itself  be 
deemed  notice. 

481.  The  effect  of  recording  an  as* 

slgnment. 

482.  An  assignee  of  a  mortgage  Is  a. 

purchaser. 

483.  It  is  not  often  that  the  ques- 

tion of  priority  of  rights  un- 
der different  assignments  of 
the  same  mortgage  can  arise. 

484.  Manner  of  recording  an  assign- 

ment. 

485.  The     same     principles     apply 

equally,  to  the  record  of  any 
agreement  affecting  a  mort- 
gage. 

486.  The    registry    laws    apply    to 

sales  and  mortgages  of  grow- 
ing crops  and  trees. 

487.  The  statutes  providing  for  me- 

chanics' liens  qualify  and  af- 
fect, and  sometimes  destroy, 
the  priority  of  conveyances. 
487a.  The  expenses  of  administra- 
tion of  the  estate  of  a  de- 
ceased mortgagor  are  not  a 
lien  prior  to  an  existing  mort- 
gage. 
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//.  RequUitea  as  to  Execution  and 
Acknowledgment, 

488.  Generally. 

489.  The   description   of   the  prop- 

erty. 

490.  Apparent  error  in  description. 

491.  Signing. 

492.  Requirement  of  seal. 

493.  A  seal  need  not  be  copied  into 

the  record. 

494.  Requirement  of  witnesses. 

495.  Acknowledgment  or  proof. 

496.  The  oi&cer   must  be  duly  ap- 

pointed and  qualified. 

497.  The  taking  of  an  acknowledg- 

ment is  a  ministerial  act. 

498.  In  like  manner,  when  a  statute 

requires  that  a  certificate  of 
the  official  character  of  the 
officer. 

499.  Upon  the  same  principle,  also, 

when  a  statute  requires  that 
the  officer  shall  certify  that 
he  is  personally   acquainted. 

500.  The  certificate  of  aeknowledg- 

ment  is  not  conclusive. 

501.  Delivery. 

502.  Delivery  after  recording. 

503.  When    a    subsequent    delivery 

becomes  operative. 

Ill,  Requisites  as  to  the  Time  and 
•    Manner  of  Recording. 

504.  The  record  is  notice  from  the 

time  of  filing  and  entry  of 
the  deed  for  record. 

505.  A  deed  is  sufficiently  recorded 

by  depositing  it  with  the  per- 
son in  charge  of  the  registra- 
tion office. 

506.  The  payment  of  the  recording 

fees  is  not  a  prerequisite  to 
a  valid  record  of  a  deed. 

507.  A   schedule,   memorandum,   or 

map  referred  to  in  a  deed. 

508.  As  to  the  time  when  a  mort- 

gage deed  was  left  for  record, 
the  certificate  of  the  register 
is  conclusive. 

509.  A  mortgage  may  be  recorded 

after  the  death  of  the  mort- 
gagor. 

510.  The  registration  must  be  made 

in  the  registry  district  within 
which  the  land  lies. 

511.  When  it  is  provided  that  mort- 

gages shall  be  recorded  in 
books  kept  for  that  purpose. 
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512.  It   is   sometimes   provided   by 

statute  that  a  power  of  attor- 
ney, under  which  a  mortgage 
is  executed,  shall  be  recorded 
with  the  deed. 

513.  Record  of  separate  defeasance. 

514.  A  purchaser  may  rely  upon  the 

legal  title  as  it  appears  of 
record. 

IV.  Errors  in  the  Record, 

515.  If  the  record  of  a  deed  be  de- 

fective. 

516.  Third  persons  are  not  required 

to  go  beyond  the  registry. 

517.  The  other  view  prevails  under 

statutes  and  constructions  of 
statutes  which  make  the  deed 
operative  as  a  record  from 
the  time  it  is  filed  for  record. 

518.  The  index  is  no  part  of  the  rec- 

ord. 

519.  The  recording  officer  is  liable 

in  damages  for  errors  and 
omissions. 

520.  In  Iowa  the  index  is  an  essen- 

tial part  of.  the  record. 
621.  A  register  may  correct  an  er- 
ror. 

522.  A  deed  or  mortgage  defectively 

recorded,  or  not  recorded  at 
all,  is  in  some  States  a  good 
equitable  lien. 

V.  The  Effect  of  a  Record  dulv 
made, 

523.  The  record  of  a  deed  or  mort- 

gage is  constructive  notice. 

524.  A  mortgage   duly   recorded   is 

notice  not  only  of  the  exist- 
ence of  the  mortgage,  but  of 
all  its  contents. 

525.  Priority  once  gained  cannot  be 

lost 
'  526.  The  destruction  of  the  record 
in  no  manner  affects  the  con- 
structive notice. 

527.  Any   one    purchasing   land    in 

good  faith,  without  notice  of 
an  unrecorded  mortgage, 
takes  it  discharged  of  the 
lien. 

528.  If  one  having  no  title  to  land 

conveys  it  in  mortgage  with 
covenants  of  warranty,  and 
this  is  duly  recorded. 
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529.  To  sustain  a  deed  made  before 

the  grantor-  acquires  title  is 
certainly  a  violation  of  the 
spirit  of  the  registry  system. 

530.  After    the    mortgage    is    made 

and  recorded,  the  record  of 
any  deeds  subsequently  made 
by  the  mortgagor  is  not  no- 
tice to  the  mortgagee. 

531.  The  extent  of  the  lien. 

532.  Extension  of  mortgage. 

533.  Rate  of  interest. 
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534.  The  recording  acts  have  no  ap- 

plication to  mortgages  exe- 
cuted and  recorded  simul- 
taneously. ^ 

535.  Simultaneous     mortgages     for 

purchase-money. 

536.  Simultaneous      mortgages      of 

which  one  is  for  purchase- 
money. 

537.  The  English  doctrine  of  tack- 

ing. 
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NOTICE   AS   AFFECTING    PRIORITY. 


SEC. 


SEC. 


/.  Notice  as  affecting  Priority  under     550. 
the  Registry  Acts. 

538.  The  doctrine  of  notice  as  affect-     551. 

ing     priority     Is     generally 
adopted  in  this  country. 

539.  Exceptions    as    regards    mort- 

gages    in     Arkansas,     North     552. 
Carolina,  and  Ohio. 

540.  The  right  of  the  first  purchaser 

or  mortgagee  to  preserve  his     553. 
title  by  recording  his  deed. 

541.  As  a  general  rule  a  purchaser 

is   not   bound    to   search   the     554. 
records  for  incumbrances  as 
against  a  title  that  does  not 
appear  of  record. 

542.  Notice  of  a  secret  trust. 

11.  Actual  Notice. 

543.  There  are  three   kinds  of  no- 

tice. 

544.  Actual  notice. 

545.  Notice      implied      by      circum- 

stances has  been  called  actual 
notice  in  the  second  degree. 

546.  The  degrees  and  kinds  of  ac-     558. 

tual  notice. 

547.  What  is  sufficient  to  put  a  pur- 

chaser upon  inquiry. 

548.  Notice,  to  supply  the  place  of 

registry,  must  be  sufficient  to     559. 
make  inquiry  upon. 

549.  Notice  of  an  intention  on  the 

part  of  the  owner  of  property 
to  execute  a  lien  upon  it. 
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556. 


557. 


A  purchaser  is  not  put  upon 
inquiry  by  notice  of  a  deed 
not  in  the  line  of  title. 

The  inquiry  should  be  prose- 
cuted by  recourse  to  reliable 
and  disinterested  sources  of 
information. 

If  a  purchaser  put  upon  in- 
quiry fails  to  prosecute  it 
with  due  diligence. 

A  purchaser  put  upon  inquiry 
may  rebut  the  presumption 
of  notice. 

The  burden  of  proof  is  upon 
the  person  who  claims  pri- 
ority, and  charges  another 
with  notice. 

Notice  has  effect  if  received  at 
any  time  before  the  trade  is 
completed. 

A  purchaser  who  has  paid  a 
part  of  the  purchase-money 
before  receiving  notice. 

A  purchaser  with  notice  may 
acquire  a  good  title  from  one 
who  was  a  purchaser  for  val- 
ue without  notice. 

But  the  title  of  a  purchaser 
without  notice  cannot  be 
transferred  free  from  equi- 
ties back  to  a  prior  grantor 
who  was  charged  with  notice. 

A  person  without  notice  may 
in  good  faith  acquire  a  legal 
title  from  one  who  has  no- 
tice. 
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560. 


561. 

562. 
563. 

5.64. 

565. 
566. 
567. 

568. 


569. 


570. 


571. 
572. 


57.3. 


574. 
575. 


576. 


on. 


578. 


III.  Implied  Notice. 

Implied  notice  arises  out  of  the 
legal  relation  of  a  person  who 
has  no  notice  with  another 
who  has  notice. 

It  is  a  moot  question  upon 
what  principle  this  doctrine 
rests. 

The  notice  must  be  in  the  same 
transaction. 

The  notice  must  be  of  some 
matter  material  to  the  trans- 
action. 

When  the  same  agent  or  attor- 
ney is  employed  by  both  par- 
ties. 

When  the  attorney  himself  is 
the  mortgagor. 

In  like  manner,  when  the  agent 
is  guilty  of  any  fraud. 

Notice  is  not  necessarily  im- 
plied out  of  the  relationship 
of  husband  and  wife. 

A  purchaser  from  one  of  two 
joint  owners  is  chargeable 
with  notice  of  the  interest  of 
the  other. 

But  if  a  purchaser  has  knowl- 
edge that  the  land  is  partner- 
ship property. 

Notice,  to  affect  a  corporation. 

IV,  Constructive  Notice. 

In  general. 

Constructive  notice  is  imputed 
either  upon  the  ground  of 
fraud  or  of  negligence. 

Notice  of  the  existence  of  an 
adverse  right,  title,  or  lien, 
without  the  particulars,  of  it 
is  sufficient. 

Notice  from  recitals. 

One  who  purchases  land  by  a 
deed,  which  expressly  recites 
that  the  premises  are  subject 
to  a  mortgage,  has  notice. 

Where  there  is  a  recital  in  a 
prior  deed  that  the  sale  was 
made  upon  credit. 

As  elsewhere  shown,  where  the 
mortgaged  premises  have 
been  sold  in  parcels  to  differ- 
ent persons  at  different 
times. 

A  purchaser  having  actual  no- 
tice of  a  mortgage  is  affected 
with  any  other  incumbrances 
which  are  referred  to  in  that 
mortgage. 
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579.  A   general   description   of   the 

debt  is  sufficient. 

580.  The  limit  of  inquiry  necessary 

in  any  case  is  that  required 
by  the  use  of  reasonable  dili- 
gence. 

581.  A  conveyance   of   land  to   the 

mortgagee  subject  to  a  mort- 
gage may  or  may  not  imply 
that  he  has  assigned  the 
mortgage. 

582.  One    who    merely   takes   a    re- 

lease of  all  the  Interest  of 
the  mortgagor. 


V.  Lis  Pendens. 

583.  The  force  and  effect  of  the  re- 

cording of   a   deed   or   mort- 
gage. 

584.  Notice     from     a     lis     pendens 

arises   from  the  time  of  the 
service  of  the  writ. 

585.  Lis  pendens  as  affected  by  ac- 

tual notice. 


VI.  How  far  Possession  is  Notice. 

586.  Possession  by  one  who  is  not 

the  owner  of  record. 

587.  The   prevailing   rule,   however, 

is  that  possession  is  notice 
although  it  be  not  actually 
known  to  the  purchaser. 

588.  Possession    is    not    necessarily 

evidence  of  any  particular 
title, 

589.  A  purchaser  of  land  in  the  pos- 

session of  a  tenant. 

590.  Possession  is  notice  only  dur- 

ing Its  continuance. 

591.  Possession,    to    operate   as   im- 

plied notice,  must  be  visible 
and  open,  notorious  and  ex- 
clusive. 

592.  Occupation  of  an  easement. 

593.  An    equivocal,    occasional,    or 

temporary  possession. 

594.  Possession,    to    operate   as   no- 

tice, should  be  inconsistent 
with  the  title  upon  which  the 
purchaser  relies. 

595.  Possession    of    a    part    of    the 

premises. 

596.  Possession    may    be    notice    of 

the  homestead  rights  of  the 
possessor. 

597.  Possession  by  a  grantor,  after 

a  full  recorded  conveyance. 
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598.  When  the  grantor's  possession 

has  continued  for  a  long  pe- 
riod. 

599.  The    continued    possession    of 

the  mortgagor  after  the  prem- 
ises have  been  sold  under  a 
foreclosure  against  him. 

600.  If  the  mortgage  be  by  an  ab- 

solute deed,  the  defeasance  of 
which  is  not  recorded. 

601.  An  occupant  of  land  may  be 

estopped  by  his  acts  from 
claiming  that  his  possession 
imparts  notice. 

Yll.  Fraud  as  Affecting  Priority, 

602.  Another  instance  of  construc- 

tive fraud  arises  when  a  per- 
son having  a  mortgage  upon 
an  estate  conceals  its  exist- 
ence. 

603.  A   mortgagee   allowing   or    in- 

ducing another  to  purchase 
the  property  as  Unincum- 
bered. 


VllI,  Negligence  as  Affecting 

ority. 


604.  Negligence  is  not  fraud,  though. 

At  may  be  evidence  of  it. 

605.  It  sometimes   happens  that   a 

mortgagee  may  lose  his  posi- 
tion of  priority. 

606.  Priority   of   lien   between    the 

holders  of  several  notes; 

607.  As  between  several  unrecorded 

mortgages  or  other  convey- 
ances, that  of  prior  execution 
takes  precedence. 
607a.  Where  several  mortgages  are 
executed  and  recorded  at  the 
same  time. 

608.  Agreement  fixing  the  priority 

of  mortgages. 

609.  A    mortgage    executed    before 

the  commencement  of  a  build- 
ing erected  on  the  land  is 
paramount  to  a  mechanic's 
lien. 
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VOID  AND  USURIOUS   MORTGAGES 


PART   I. 


Void  Mortgages. 


SEC. 


SEC. 


I.  Want  or  Failure  of  Consideration. 

610.  Consideration. 

611.  It  is  not  necessary  that  any 

consideration  should  pass  at 
the  time. 

612.  Want  of  consideration,  or  the 

failure  of  it. 
612a.  When  a  mortgage  has  been  in- 
trusted to  an  -agent  for  the 
purpose  of  raising  money, 
and  the  agent  uses  it  for  an- 
other purpose. 

613.  A  mortgage  under  seal  implies 

consideration. 

614.  A  mortgage  may  be  made  by 

way  of  gift. 


615.  To  support  a  mortgage  made 

for  the  accommodation  of  an- 
other. 

616.  A  mortgagor  may  be  estopped 

to  deny  a  consideration  for 
his  mortgage. 

IL  Illegal  Consideration, 

617.  Illegality  of  consideration. 

618.  Contrary  to  public  policy. 

619.  Who   may   take   advantage   of 

the  illegality. 

620.  The  mortgage  may  be  upheld 

for  such  part  of  the  consider- 
ation as  was  free  from  the 
taint  of  illegality. 
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SEC. 

621.  A  mortgage  may  be  valid  in 
part  and  void  in  part. 

€22.  The  burden  of  proof. 

622a.  Under  a  statute  which  de- 
clares a  mortgage  void  If  ex- 
ecuted upon  land  situated  in 
more  than  one  county. 


623.  Mortgage   for   debt   contracted 

on  Sunday. 

IT.  Fraudulent  Mortgages. 

624.  A  mortgage  obtained  by  fraud 

is  void. 

625.  A  fraudulent  intent  on  the  part 

of  the  mortgagee. 

626.  A   mortgage    obtained    by    du- 

ress. 

627.  EiXcept  under  bankrupt  and  in- 

solvent    laws,     a     mortgage 
made  with  the  Intent  to  pre- 
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628. 


629. 
630. 


///.  Mortgages  Executed  on  Sunday,    630a 


631. 


632. 


fer  one  creditor  to  another  is 
valid. 

A  mortgage  may  be  fraudulent 
with  reference  to  a  particular 
creditor. 

Fraudulent  preferences. 

Who  may  take  advantage  of 
the  fraud. 

.  A  conveyance  by  a  debtor  to 
a  trustee  to  sell  the  property 
and  pay  his  debts  to  his  cred- 
itors named. 

A  mortgagor  is  not  estopped 
from  setting  up  the  invalid- 
ity of  his  mortgage,  unless 
there  has  been  some  fraud, 
misrepresentation,  or  conceal- 
ment. 

A  mortgagor  is  not  allowed  to 
invalidate  his  own  deed  by 
showing  that  it  was  executed 
by  him  for  the  purpose  of  de- 
frauding his  creditors. 


PART  II. 


Usury. 


J.  WTici  Mortgages  are  Usurious, 

633.  Usury  laws  apply. 

634.  Intent  to  take  usury. 

635.  Attorney's  fees. 

636.  An  agreement  to  pay  the  taxes. 

637.  Exchange. 

638.  A  mortgage  to  a  building  and 

loan  association. 

639.  When  there  has  been  an  abso- 

lute conveyance  of  land. 

640.  The  grantor  is  not  entitled  to 

any  of  the  penalties  or  for- 
feitures given  by  the  statute 
for  usury. 

641.  Sale  of  mortgage. 

642.  If  the  agent  of  the  mortgagee, 

in  making  the  loan,  exacts  a 
payment  to  himself. 

642a.  When  the  agent  is  the  lend- 
er's general  agent. 

642b.  It  the  broker  or  intermediary 
between  the  borrower  and 
lender  is  not  the  agent  of  the 
lender. 

643.  The  burden  of  proof. 

644.  It   has    sometimes    been    held 

that  the  defense  of  usury  is 
so  exclusively  personal. 


646.  A  mortgagor  may  be  estopped 
from  setting  up  usury. 

646.  Usury  set  up  after  a  foreclo- 

sure and  sale. 

647.  A  bonua  paid  to  secure  the  ex- 

tension. 

648.  If  a  payment  made  by  a  mort- 

gagor as  a  premium  for  an 
extension  of  the  time  of  pay- 
ment. 

649.  Under    some    usury    laws    an 

agreement  to  extend  the  time 
of  payment  of  a  mortgage  is 
void  if  made  in  consideration 
of  a  usurious  payment. 

II,  Compound  Interest, 

660.  As   to   compound   interest   the 

general  rule  is,  that  an  exec- 
utory contract  for  it  cannot 
be  enforced. 

661.  So  long  as  the  agreement  for 

compound  interest  Is  execu- 
tory merely. 

652.  Accrued  interest  is  a  debt. 
652a.  Taking  interest  upon  a  loan 

in  advance. 

653.  Interest  coupons. 
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654.  A  provision   for  the   payment 

of  interest  annually,  and  that 
if  not  so  paid  it  shall  be  com-     659a 
pounded,  is  no  waiver  of  the 
right     to     enforce     payment 
when  due. 

655.  Computation  of  interest.  660. 

III.  Conflict  of  Laws.  661. 

656.  The  general  rule. 

657.  What  law  governs.  662. 

658.  .But  the  laws  of  another  State 

cannot    be    imported    into    a 
contract    by    a    mere    mental     663. 
operation. 

659.  A   contract   made    in    a    State 

where  it  Is  valid,  to  be  per- 


formed In  another  where  it 
would  be  invalid. 

.A  contract  made  in  one  State 
to  be  performed  in  another 
may  bear  the  highest  rate  of 
interest  {payable  in  either. 

The  lex  rei  sitae  does  not  con- 
trol. 

The  lex  rei  sitae  governs  as  to 
the  title  and  the  enforcement 
of  the  lien. 

But  as  to  the  form  and  valid- 
ity of  the  mortgage  deed  as 
a  conveyance. 

To  avail  of  the  usury  laws  of 
another  State  as  a  ground  for 
defense,  they  must  be  dis- 
tinctly set  up. 


CHAPTER  XV. 


A  mortgagor's  rights  and  liabilities. 
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7.  As  to  Third  Persons. 


664.  The  owner  of  the  equity  of  re- 

demption is  entitled  to  pos- 
session as  against  every  one 
except  the  mortgagee. 

665.  The  mortgagor's  equity  of  re- 

demption may  be  seized  up- 
on execution. 

666.  The  widow  of  the  mortgagor  Is 

entitled  to  dower. 

//.  As  to  the  Mortgagee. 

667.  The  mortgagor  is  really  a  ten- 

ant at  will,  and  may  be  eject- 
ed by  the  mortgagee  without 
notice. 

668.  His  right  of  possession  may  be 

implied. 

669.  Right  of  possession  as  modified 

by  statute. 

670.  So  long  as  the  mortgagor  is  al- 

lowed to  remain  in  posses- 
sion he  is  entitled  to  receive 
and  apply  to  his  own  use  the 
income  and  profits. 
670a.  Royalties  paid  for  an  exclu- 
sive lease  of  a  coal  mine. 
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671.  Whether  the  mortgagor  is  lia- 

ble to  an  action  for  use  and 
occupation  after  the  mortga- 
gee's entry  to  foreclose. 

672.  A    mortgagor    or    his    grantee 

does  not  hold  adversely  to 
the  mortgagee. 

673.  The  mortgagor's  remedy  to  re- 

cover possession  of  the  mort- 
gagee after  payment  is  In 
equity. 

674.  A  mortgagor  cannot  maintain 

ejectment  against  the  mort- 
gagee. 

675.  A  mortgagor  cannot  maintain 

trespass  against  the  mortga- 
gee. 

675a.  But  the  mortgagor  may  main- 
tain an  action  for  damages 
against  a  mortgagee  not  In 
possession, 

675b.  The  mortgagor  is  also  entitled 
to  an  injunction  to  restrain 
the  mortgagee  from  doing 
permanent  injury  to  the 
mortgaged  land. 

676.  A    mortgagor    has    a    perfect 

right  to  convey. 
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III.  His  Personal  Liability   to   the 
Mortgagee. 

677.  An  admission  or  recital  of  in- 

debtedness. 

678.  In  several  States  it  is  provided 

by  statute  that  no  mortgage 
shall  imply  a  covenant  for 
the  payment  of  the  sum  se- 
cured. 
678a.  The  mortgagor  has  the  right 
to  have  the  mortgaged  prop- 
erty applied  to  the  payment 
of  the  mortgage  debt. 

IV.  After-acquired  Titles  and  Im- 
provements. 

679.  It  is  a  well  settled  rule  of  law, 

that  a  title  subsequently  ac- 
quired by  a  mortgagor  inures 
to  the  benefit  of  the  mortga- 
gee. 

680.  A    mortgagor    or    his    grantee 

cannot,  by  acquiring  a  tax  ti- 
tle. 

681.  Improvements     made     by    the 

mortgagor  or  owner  inure  to 
the  benefit  of  the  mortgagee. 
681a.  If  land  subject  to  mortgage  be 
taken  in  the  exercise  of  the 
right  of  eminent  domain. 

682.  Mortgagor  estopped  to  deny  his 

title. 

683.  The   doctrine   of  equitable   es- 

toppel is  also  applied  against 
a  mortgagor  who  has  induced 
another  to  take  an  assign- 
ment of  the  mortgage. 


V.  Waste  by  Mortgagor. 

684.  Injunction  against. 

685.  An  injunction  will  not  ordina- 

rily be  extended  to  restrain 
the  removal  of  timber  al- 
ready cut. 

686.  It  is  not  the  duty  of  a  mort- 

gagee to  enjoin  waste. 

687.  Trespass  for  waste. 

688.  In   like  manner  replevin  may 

be  maintained. 

689.  The  mortgagee,  being  entitled 

to  the  timber  cut  upon  the 
mortgaged  premises,  may 
claim  it  in  the  hands  of  a 
purchaser. 

690.  The  mortgagee  has  no  right  of 
*  action  after  payment. 

691.  The    mortgagee    must   account 

upon  the  mortgage  debt. 

692.  If  the  mortgagor  has  a  license 

to  cut  timber. 

693.  The   court   will   not   allow   an 

abuse  of  a  privilege. 

694.  The    mortgagor    in    possession 

of  a  farm,  after  condition 
broken,  may  cut  wood  for  his 
own  fires. 

695.  Action  against   mortgagor   for 

injury  to  the  property. 
695a.  The   mortgagee  is  entitled  to 
recover   damages   for   a   per- 
manent injury   to   the   mort- 
gaged land  by  a  third  person. 

696.  When   the  mortgagee   has  not 

such  possession  of  the  mort- 
gaged premises  as  will  enable 
him  to  maintain  trespass. 

697.  Emblements. 

698.  The  purchaser  may  waive  this 

right. 
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A  mortgagee's  rights  and  liabilities. 
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/.  The  Nature  of  His  Estate  or  In- 
terest. 

699.  The    mortgagee    is    not    in    a 

general  sense  the  owner. 

700.  A  mortgage  before  foreclosure 

is  completed   is  personal  as- 
sets. 


SEC. 

701.  The    Interest    of  *a   mortgagee 

cannot  be  levied  upon  or  at- 
tached. 

702.  The   mortgagee   Is   entitled    to 

immediate  possession. 

703.  A    mortgagee    cannot    be    dis- 

seised  by   the  mortgagor   or 
his  assignsL. 
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704.  A  mortgage  to  two  or  more 

perfions. 

705.  When    mortgagees    may    have 

partition. 

706.  To  bind  the  mortgagee  of  the 

interest  of  one  tenant  in  com- 
mon by  a  partition. 
706a.  If  a   tenant   in   common   has 
mortgaged  a  specific  part  of 
the  common  property. 

//.  His  Rights  against  the  Mort- 
gagor. , 

707.  A  mortgagee  is  entitled  to  the 

whole  mortgaged  premises  as 
security. 

708.  An  award  of  damages. 

709.  A    mortgagee    is   an    essential 

party  to  any  proceeding  af- 
fecting his  rights. 

710.  A  mortgagee  is  to  the  extent 

of  his  claim  a  purchaser. 

711.  That    a   mortgagee    may    pur- 

chase the  mortgagor's  equity 
of  redemption. 

712.  The  fact  that  the  mortgagee  is 

in  possession. 

713.  There  is  a  limitation  of  this 

rule. 

714.  When  the  payment  of  the  taxes 

is  a  duty  on  the  part  of  the 
mortgagee.' 
714a.  A  loan  company  acting  as  the 
agent  of  a  mortgagee. 

715.  A  mortgagee  cannot  be  diyest- 

ed  of  possession  until  pay- 
ment 

716.  If  the  mortgagee  lawfully  ob- 

tains possession  after  forfei- 
ture. 

717.  In  a  few  States,  howeyer. 

718.  Writ  of  entry. 

719.  Ejectment. 

720.  Forcible  entry  and  detainer. 

721.  A  mortgagee  who  has  entered 

for  condition  broken  may 
maintain  trespass  for  mesne 
profits. 

Ill,  His  Liability  to  Third  Persons, 

722.  As  between   the  original   par- 


SEC. 

ties  the  release  of  a  part  of 
the  premises  does  not  affect 
the  mortgagee's  lien  upon  the 
residue. 

723.  The  mortgagee  who  has  actual 

or  constructive  notice  of  the 
equity  of  such  purchaser 
must  regard  it 

724.  In  like  manner  one  holding  a 

mortgage  to  secure  a  debt  for 
which  another  is  liable  as 
surety  has  no  right  to  release 
the  mortgage. 
726.  The  holder  of  a  Junior  mort- 
gage upon  one  of  two  lots 
embraced  in  a  prior  mortgage 
may  compel  the  prior  mort- 
gagee to  resort  in  the  first 
place  to  the  other  lot 

726.  A  mortgage  to  a  surety  to  se- 

cure him  is,  in  effect,  a  se- 
curity to  the  principal  cred- 
itor, and  he  Is  entitled  to  the 
benefit  of  it.- 

727.  If   a    mortgagee    releases    the 

mortgagor  from  personal  lia- 
bility. 

728.  A  mortgagee  having  other  se 

curity. 

729.  So  in  like  manner,  upon  the 

insolvency  or  bankruptcy  of 
the  mortgagor. 

730.  As  against  a  subsequent  mort- 

gagee the  parties  to  a  prior 
mortgage  cannot  change  its 
terms. 

731.  Where  a  homestead  is  included 

with  other  realty  in  a  mort- 
gage. 

732.  It  is  clear  enough  that  rights 

of  subsequent  mortgagees 
cannot  be  defeated  by  any 
arrangement  between  a  prior 
mortgagee  and  the  mortga- 
gor. 

733.  A  second  mortgagee  of  a  por- 

tion of  the  premises  takes  his 
title  subject  to  the  whole 
amount  of  the  prior  mort- 
gage. 

734.  A  mortgagee  may  be  estopped 

to  assert  his  mortgage. 
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CHAPTEB  XVII. 


A  purchaser's  rights  and  liabilities. 


SEC. 

/.  PurcJuue  Buhject  to  a  Mortgage, 

735.  The  clause  in  a  deed  referring 

to  the  existence  of  a  prior 
mortgage. 

736.  One  who  purchases  an  equity 

of  redemption  by  a  deed  with- 
out covenants. 
736a.  If  a  mortgagor  conveys  the 
mortgaged  land  to  the  mort- 
gagee by  a  deed  which  recites 
that  the  conveyance  is  made 
subject  to  the  mortgage. 

737.  One   who   has   purchased    sub- 

ject to  a  mortgage  is  not  en- 
titled to  the  benefit  of  col- 
lateral security. 

738.  If  the  purchaser  buys  a  mere 

equity  of  redemption,  he  is 
not  personally  liable  for  the 
mortgage  debt. 

739.  The  purchase  of  a  paramount 

title  by  the  grantee. 
739a.  The  recital  of  a  mortgage  to 
which  the  conveyance  is  sub- 
ject must  be  sufficient  to  put 
the  purchaser  upon  inquiry. 

IL  A99umption  of  Mortgage  by  Pur- 

clKiser, 

740.  Generally. 

740a.  The  identity  of  the  mortgage 
assumed. 

740b.  If  the  conveyance  be  to  a 
trustee  who  assumes  an  ex- 
isting mortgage. 

741.  A  purchaser  who  assumes  the 

mortgage  becomes  as  to  the 
mortgagor  the  principal 
debtor,  and  the  mortgagor  a 
surety. 

742.  When  extension  discharges  the 

mortgagor. 
742a.  In  other  courts,  however,  it 
is  held  that  the  relation  of 
surety  between  the  grantor 
and  the  grantee  does  not  in 
any  case  involve  the  mortga- 
gee in  its  legal  effects. 

743.  A  purchaser  of  a  portion  of  the 

mortgaged  premises,  who  as- 
sumes the  payment  of  a  pro* 
portionate  part. 
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743a.  Where  one  of  two  parcels  of 
land  included  in  a  mortgage 
is  conveyed  subject  to  the 
mortgage. 

743b.  But  where  a  mortgagor  of 
two  parcels  of  land  conveyed 
one  subject  to  a  mortgage  of 
both,  which  the  grantee  as- 
sumed, and  afterward  con- 
veyed the  other  subject  to 
the  same  mortgage. 

744.  The  purchaser  Is  not  allowed 
to  defend  against  the  mort- 
gage he  has  assumed. 

746.  Such  a  purchaser  cannot  set 
up  usury. 

746.  When  a  purchaser  may  contest 

the  mortgage. 

747.  A  purchaser  at  execution  sale. 
747a.  A  grantee  who  has  not  agreed 

to  pay  the  mortgage  debt  is 
not  affected  by  an  agreement 
to  do  so  made  by  his  grantor. 

///.  Personal  LiaMlity  of  Purchaser, 

748.  A  deed  which  is  merely  made 

subject  to  a  mortgage. 

749.  An  agreement  that  the  amount 

of     a     mortgage     upon     the 
granted    premises    shall    be 
paid. 
760.  Even   a  verbal   promise   by   a 
purchaser  to  assume. 

751.  Whenever   the   mortgage   debt 

forms  a  part  of  the  considera- 
tion of  the  purchase. 

752.  The   grantee   is  bound  by  ac- 

cepting the  deed. 
763.  A  married  woman  is  liable  on 
her  covenant  to  assume. 

754.  What     will     avoid     the     pur- 

chaser's liability. 

755.  The    ground    upon     which     a 

mortgagee  was  at  first  al- 
lowed to  take  advantage. 
755a.  To  support  an  action  upon 
this  ground,  therefore,  it  is 
necessary  in  the  first  place 
that  the  grantor,  in  whose 
favor  the  stipulation  is  made, 
should  himself  be  personally 
liable. 
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SEC. 

756.  Accordingly,    when    such    an 

agreement  to  assume  the  pay- 
.  ment  of  a  mortgage  is  con- 
tained in  a  mortgage. 

757.  The  fact,  that  the  assumption 

of  the  prior  mortgage  is 
made  in  an  absolute  deed  in- 
tended as  a  mortgage. 

758.  The  broad  doctrine,  that  when 

one  person  makes  a  promise 
for  the  benefit  of  a  third  per- 
son, the  latter  may  maintain 
an  action  upon  it. 

759.  Under  this  rule  the  mortgagee 

need  not  resort  to  a  foreclo- 
sure suit  in  the  first  instance. 

760.  Under  this  rule  it  is  still  nec- 

essary, according  to  the  New 
York  and  other  cases,  that 
the  grantor  should  be  person- 
ally liable. 
760a.  The  liability  incurred  by  the 
assumption  of  a  mortgage  by 
a  grantee  of  the  mortgaged 
land  extends  to  the  last  of 
several  successive  grantees. 

761.  The  promise  must  be  express 

or  upon  a  good  considera- 
tion. 

761a.  That  the  mortgagee  may  di- 
rectly enforce  a  purchaser's 
agreement  to  pay  the  mort- 
gagee was  at  first  a  doctrine 
of  equity  and  not  of  law. 

761b.  Doctrine  of  the  Supreme 
Court  of  the  United  States. 

761c.  In  several  States  the  doctrine 
of  the  United  States  courts 
is  adopted. 

761d.  In  Massachusetts  alone  of  the 
American  States  ttie  mort- 
gagee cannot  at  law,  or  in 
equity,  without  the  consent 
of  the  mortgagor,  maintain 
an  action  in  his  name. 
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762.  Contrary  to  the  common  law^ 
rule,  a  mortgagee  is  in  a 
great  majority  of  the  States 
allowed  to  recover  in  a  suit 
at  law  against  the  purchaser. 

768.  Whether  the  grantor  can  de- 
prive the  mortgagee  of  the 
benefit  of  a  covenant. 

768a.  But  in  States  where  the  cove- 
nant of  the  purchaser  to  as- 
sume  an  existing  mortgage  is 
regarded  as  a  promise  for  the 
benefit  of  the  mortgagee,  the 
promise  has  been  regarded  as 
irrevocable. 

764.  Where  the  conveyance  is  ab- 
solute to  the  grantee,  his  as- 
sumption of  an  existing  mort- 
gage creates  against  him  an 
absolute  obligation  for  Its- 
payment 

766.  Conveyance  on  condition  that 
the  grantee  pay  a  mortgage. 

766.  Grantor's    agreement    to    dis- 

charge a  mortgage. 

767.  When  a  purchaser  of  a  part  of 

the  mortgaged  land  is  enti- 
tled to  a  release. 

768.  The  remedy  of  the  grantor. 
768a.  The    doctrine    of    covenants- 

running  with  the  land  haa 
no  application  to  agreements 
by  purchasers  of  land  to  as- 
sume and  pay  existing  mort- 
gages. 

769.  A  contract  to  pay  a  mortgage 

may  be  enforced  before  the 
promisee  has  paid  it. 
769a.  Payment  of  the  debt  by  the 
purchaser  to  the  mortgagee 
discharges  the  debt  and  the 
mortgage  given  to  secure  it. 

770.  The  measure  of  damages. 
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A    LESSEE^S    BIGHTS   AND    LIABILITIES. 
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771.  The  mortgagor,  while  allowed 

to  remain  in  possession. 

772.  A  mortgagee  before  entry  has 

no  specific  lien  upon  the  rents 
and  profits. 
772a.  A  tenant  by  the  courtesy  after 
his  bankruptcy  has  no  right 
to  collect  rents  or  to  author- 
ize his  mortgagee. 


SEC. 

773.  A  lease  already  existing  at  the 

date  of  the  mortgage. 

774.  A    mortgage    of    premises    al- 

ready leased  is  an  assignment 
of  the  reversion. 

775.  To  entitle  the  mortgagee  to  the 

rents. 

776.  A   mortgagor   cannot  make  a 

lease  of  the  mortgaged  prem- 
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iHB  which   Win   be   binding 
upon  the  mortgagee. 

777.  The   rights   and   liabilities   of 

the    parties    under    a    l<Base 
made  i^er  the  mortgage. 

778.  put  in  a  State  where  a  mort* 

gage  Is  regarded  as  convey- 
ing no  title. 

779.  Tenants     cannot    be    allowed 

compensation     for     improve- 
ments. 

780.  Emblements. 

781.  No  one  but  the  mortgagee  can 

take  advantage  of  the  inva- 
lidity of  a  lease  as  to  him. 
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782.  Doubtless  a  provision  may  be 
made  in  a  mortgage,  which 
would  enable  the  mortgagor, 
while  remaining  In  posses- 
sion, to  give  leases. 

788.  A  lease  made  by  the  mortgagee 
in  possession. 

784.  An  assignment  by  a  mortgagee 
in  possession. 

786.  A  mortgage  of  a  leasehold  es- 
tate, being  in  law  an  assign- 
ment of  the  lease,  makes  the 
mortgagee  liable  upon  the 
covenants  of  the  lease. 
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ASSIGNMENT  OF  MORTOAOES 
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J.  A  Formal  Assignment. 


786.  Form  of  assignment. 

787.  The  legal  title  to  a  mortgage 

can  only  be  transferred  by 
deed. 

788.  Consideration. 

789.  After  a   mortgagee   has   been 

disseised  he  cannot  make  a 
valid  assignment. 

780.  Delivery. 

781.  The  assignee  of  a  mortgage,  as 
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L    History  of  the  Development  of  the  Law. 

§  1.  Kortgages  used  by  the  Anglo-Saxons. — Mortgages^  or  at  least 
pledges  of  land  in  the  nature  of  mortgages^  were  not  unknown  to  the 
Anglo-Saxons  in  England.  In  at  least  two  ancient  charters  the  trans- 
actions are  clearly  enough  defined  to  show  that  land  was  given  as  se- 
curity for  the  payment  of  money,  though  as  to  the  manner  and  form 
of  the  transfer,  and  the  rights  of  the  parties  under  it,  very  little  can 
be  made  out.    The  most  important  of  these  cases  is  quoted  below.^ 

^The  translation  is  taken  from  a  her  father  borrowed  thirty  pounds 

collection  of  essays  of  much  Interest  of  Goda,  and  assigned  him  the  land 

recently  published    (1876),  entitled  in  pledge  for  the  money,  and  he  held 

BsBays  in  Anglo-Saxon  Law,  Appen-  It  seven  years.     Then  it  happened 

diz.  Case  No.  18,  p.  342.    See,  also,  about  that   time  that  all   Kentish 

the   Essay    on    Anglo-Saxon    Land  men  were  summoned  to  Holme  on 

Law,  p.  106.     As  a  coincidence  it  jnilitary   service;    so   Sighelm,   her 

may  be  mentioned  that  the  present  father,  was  unwilling  to  go  to  the 

chapter  with  the  following  quota-  war  with  any  man's  money  unpaid, 

tion  had  been  written  before   the  and  gave  thirty  pounds  to  Goda,  and 

same  charter  had  appeared,  as  illus-  bequeathed  his  land  to  Eadgifu,  his 

trating  Anglo-Saxon  mortgages,  in  daughter,  and  gave  her  the  charter, 

the  third  edition  of  Mr.  Fisher's  ex-  When  he  had  fallen  in  war,  then 

cellent  treatise  on  Mortgages.    It  is  Goda    denied    the    return    of    the 

to  be  observed  that  Eadgifu  men-  money,  and  refused  to  give  up  the 

tloned  in  this  document  was  queen  land  till  some  time  in  the  sixth  year, 

of  Edward  the  Elder,  whose  reign  Then   [her  kinsman]   Byrhsige  Dy- 

was  from  a.  d.  901  to  925.  rineg  firmly  pressed  her  claim,  un- 

"Badgifu  makes  known  to  the  til  the  Wltan,  who  then  were,  ad- 
archbishop  and  the  community  of  judged  to  Eadgifu  that  she  should 
Christ's  Church  how  her  land  at .  cleanse  her  father's  hand  by  [an  oath 
Cooling  came  [to  her] ;  that  is,  that  of]  as  much  value  [namely,  thirty 
her  father  left  her  land  and  charter  pounds].  And  she  took  oath  to  this 
as  he  rightfully  got,  and  his  parents  effect  at  Aylesford,  on  the  witness 
left  them  to  him.    It  happened  that  of  all  the  people,  and  there  cleansed 
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§    1.]  THE  NATURE  OP  A   MORTGAGE.  Z 

It  appears  from  this  that  the  mortgagee  was  in  the  possession  of  the 
land,  and  that  he  doubtless  had  the  use  of  the  land  in  return  for  the 
use  of  the  money  loaned  by  him.  Upon  the  payment  of  the  loan  it  was 
his  duty  to  render  back  the  land  to  the  mortgagor,  and  his  failure  to 
do  so  in  this  case  was  the  occasion  of  litigation,  commencing  in  the 
reign  of  Edward  the  Elder,  extending  through  the  reigns  of  JEthel- 
•  stan,  Edmund,  Eldred,  and  Edwy,  and  finally  eiading  in  the  reign  of 
Edgar.  The  tribunal  was  the  Witan,  or  national  assembly,  which  was 
also  the  highest  court  of  law  in  the  kingdom. 

From  another  charter  in  which  reference  is  made  to  a  mortgage,, 
it  seems  that  the  title  to  the  mortgaged  land,  at  some  time  and  in 
some  way  not  revealed,  became  vested  absolutely  in  the  mortgagee, 
who  conveyed  away  the  land.  Slight  as  the  knowledge  is  which  these 
charters  give  us  in  respect  to  the  law  of  the  Anglo-Saxon  mort^gage 
of  real  property,  it  is  of  interest;  for,  while  we  find  the  elements  of 
our  present  system  of  the  law  of  real  property  in  the  customary  laws 
of  the  period  preceding  the  Norman  Conquest,  we  may  well  expect 
to  find  in  this  source  as  well  the  beginnings  of  the  law  of  mortgage 
as  a  part  of  that  system. 

her  father  in  regard  to  the  return  quished  the  charter  voluntarily  to 
of  the  money,  with  an  oath  of  thirty  her,  and  thanked  her  with  humility 
pounds.  Even  then  she  was  not  al-  for  the  others.  And,  further,  he, 
lowed  to  enjoy  the  land  until  her  with  eleven  others,  gave  an  oath  to 
friends  obtained  of  King  Edward  her,  for  bom  and  unborn,  that  the 
that  he  forbade  him  [Goda]  the  matter  In  dispute  was  forever  set- 
land,  if  he  wished  to  enjoy  any  [that  tied ;  and  this  was  done  in  the  wit- 
he held  from  the  king];  and  he  so  ness  of  King  ^Ethelstan  and  his 
let  it  go.  Then  It  happened,  in  Witan,  at  Hamme,  near  Lewes.  And 
course  of  time,  that  the  king  ESadgifu  held  the  land,  with  the 
brought  BO  serious  charges  against  charters,  during  the  days  of  the  two 
Ooda,  that  he  was  adjudged  to  lose  kings,  her  sons  [^Sthelstan  and  Ead- 
charters  and  land,  all  that  he  held  mund].  Then  Eadred  died,  and  E«ad- 
[from  the  king,  and  his  life  to  be  gifu  was  deprived  of  all  her  prop- 
in  the  king's  hands].  The  king  then  erty;  and  two  sons  of  Goda  (Leof- 
gave  him  and  all  his  property,  char-  stan  and  Leofric)  took  from  fiiad- 
ters,  and  lands  to  Eadgifu,  to  dis-  gifu  the  two  before-mentioned  lands 
pose  of  as  she  would.  Then,  said  at  Cooling  and  Osterland,  and  said 
she  that  she  durst  not,  for  [fear  of]  to  the  child  Edwy,  who  was  then 
God,  make  such  a  return  to  him  as  chosen  king,  that  they  were  more 
he  had  merited  from  her,  and  gave  rightly  theirs  than  hers.  This  then 
up  to  him  all  his  lands  except  two  remained  so  till  Edgar  obtained 
hides  at  Osterland,  but  would  not  power;  and  he  and  his  Witan  ad- 
give  up  the  charters  before  she  judged  that  they  had  been  guilty  of 
knew  how  truly  he  would  hold  them  wicked  spoliation,  and  they  ad- 
In  regard  to  the  lands.  Then  king  judged  and  restored  to  her  her  prop- 
Edward  died,  and  ^^helstan  took  erty.  Then  by  the  king's  leave  and 
the  throne.  When  it  seemed  to  Goda  witness,  and  that  of  all  his  bishops 
seasonable,  he  went  to  king  u^thel-  [and  chief  men],  Eadgifu  took  the 
stan;  and  prayed  him  to  Intercede  charters,  and  made  a  gift  of  the  land 
with  Eadgifu  for  the  return  of  his  to  Christ's  Church,  [and]  with  her 
charters;  and  the  king  then  did  so,  own  hands  laid  them  upon  the  altar, 
and  she  returned  him  all  except  the  as  the  property  of  the  community 
charter  of  Osterland;  and  he  relin-  forever." 
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§  2.  Vivum  vadium. — ^At  a  later  period^  as  is  apparent  from  the 
Domesday,  pledges  of  land  were  frequent.  Later  still,  in  the  time 
of  Glanville,  pledges  of  land  had  taken  two  distinct  forms,  the 
vivum  vadium  and  the  mortuum  vadium.  The  former  denoted  a 
pledge  of  land  when  the  creditor  took  possession  of  the  land  under 
the  conveyance,  and  held  it  for  a  certain  period,  during  which  the 
rents  and  profits  received  by  him  went  towards  the  payment  of  the 
debt.  Upon  payment  of  the  debt  the  debtor  was  entitled  to  have 
his  lands  back  again,  and  might  recover  them  by  suit  if  not  volun- 
tarily restored.  This  was  apparently  the  form  of  the  mortgage  re- 
ferred to  in  the  Anglo-Saxon  charter  of  the  tenth  century  already 
quoted;  and  the  mortgages  mentioned  in  Domesday  seem  to  imply 
that  possession  of  the  property  was  in  the  mortgagee;  and  also,  in. 
the  time  of  Glanville,  the  possession  seems  usually  to  have  followed 
the  security. 

§  3.  This  f onn  of  mortgage  is  like  the  Welsh  mortgage  of  a  later 
period,  in  so  far  that  it  contains  no  condition  that  the  conveyance 
is  to  be  void  upon  payment  of  the  debt,  as  is  the  case  with  the  com- 
mon mortgage,  but  the  mortgagee  had  the  possession  of  the  property 
assured  to  him,  and  received  the  rents  and  profits  either  in  lieu  of 
interest,  or  in  discharge  of  both  principal  and  interest.  Under  thi& 
form  of  mortgage  the  mortgagee  had  no  remedy  whatever.  He  could 
not  sue  for  the  debt.  There  was  no  covenant  for  payment,  either 
express  or  implied.*  He  could  neither  compel  the  mortgagor  to 
redeem,  nor  cut  off  his  right  of  redemption  by  foreclosure.  In  this 
respect  the  transaction  was  like  a  conditional  sale.  The  mortgagor 
could  redeem  at  his  option,  and  could  enforce  his  right  either  at  law 
or  in  equity.  After  full  payment  of  the  debt  from  the  rents  and 
profits,  the  mortgagor's  right  to  redeem  would  be  barred,  finally,  by 
the  lapse  of  the  statutory  period  of  limitation.  This  form  of  security 
is  the  same  as  one  form  of  the  Welsh  mortgage,  or  of  a  mortgage 
in  the  nature  of  a  Welsh  mortgage,  where  the  property  is  conveyed 
to  the  mortgagee  and  his  heirs,  to  hold  until  out  of  the  rents  and 
profits  he  shall  have  received  both  principal  and  interest.'  The  prin- 
cipal distinction  between  the  ancient  vivum  vadium  and. the  modem 
Welsh  mortgage  seems  to  be  that,  while  in  the  former  the  rents  were 

*  Howell  V.  Price,  1  P.  Wms.  291;  though  it  provides  that  the  mortga- 

Longuet  v.  Scawen,  1  Ves.  Sen.  402.  gee  may  collect  the  rent  of  the  mort- 

A  mortgage  which  secures  a  bond,  gaged  premises,  and  apply  the  same 

note,  or  other  personal  obligation  of  on   account  of  the  mortgage  debt 

the  mortgagor,  and  is  conditional  to  O'Neill  v.  Gray,  39  Hun,  566. 

become  void  on  payment,  is  not  a  "Coote  on  Mort  208;  Rankert  v. 

Welsh  mortgage,  or  a  mortgage  in  Clow,  16  Tex.  9;  Angier  v.  Master- 

the    nature,  of    such    a    mortgage,  son,  6  Cal.  61. 
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applied  in  satisfaction  of  the  principal,  in  the  latter  they  were  re- 
ceived in  satisfaction  of  the  interest,  the  principal  generally  remain- 
ing undisturbed. 

§  4.  The  mortnnm  vadium  was  the  designation*  of  a  pledge  of 
land  of  which  the  mortgagee  did  not  necessarily  receive  the  posses- 
sion, or  have  the  rents  and  profits  in  reduction  of  the  demand.  In 
the  time  of  Glanville  this  form  of  security  was  looked  upon  with 
much  disfavor  as  a  species  of  usury.  That  the  creditor  was  liable 
to  the  penalties  of  usury  if  he  received  money  for  the  use  of  the 
loan,  and  was  considered  dishonest  as  well,  is  a  suflScient  reason  why 
this  kind  of  security,  though  not  prohibited,  was  then  seldom  used. 
The  mortuum  vadium  spoken  of  by  Littleton  is  the  common  law 
mortgage.  It  had  then  become  a  conditional  estate;  the  condition 
being  that  upon  payment  of  the  debt  at  a  fixed  time  the  grantor 
might  reenter,  but  upon  breach  of  the  condition  the  conveyance  be- 
came absolute.*  It  was  at  a  later  day  that  the  equitable  right  of  re- 
demption after  forfeiture  became  an  incident  of  the  mortgage.  The 
nature  of  the  transaction  as  a  mere  security  for  a  debt  was  not  then 
regarded,  but  the  rules  applicable  to  other  estates  upon  condition  were 
enforced  with  all  their  strictness.  This  is  illustrated  in  the  state- 
ment of  Littleton,  that  if  the  condition  was  that  the  debtor  should 
pay  a  certain  sum  of  money  to  the  mortgagee,  no  definite  time  being 
fixed  for  the  payment,  if  the  debtor  died  before  making  payment,  a 
tender  of  payment  by  his  heir  was  void,  because  the  time  within  which 
the  pajrment  should  be  made  was  past,  the  condition  that  the  debtor 
should  pay  being  as  much  as  to  say  that  he  should  pay  during  his 
lifetime.  But  if  the  condition  was  that  the  payment  should  be  made 
by  a  day  certain,  then,  if  the  debtor  died  before  that  day,  his  heir  or 
executor  might,  as  his  representative,  tender  the  money  within  the 
time  limited." 

♦  Littleton's  Tenures,  lib.  111.  ch.  5.  tion  for  the  payment  of  the  money 

§832.   "(Of  Estates  upon  Condition.)  Is  taken  from  him  forever,  and  so 

Item:    It  a  feoffment  be  made  upon  dead  to  him  upon  condition.    And  if 

such   condition  that  if  the  feoffor  he  doth  pay  the  money,  then  the 

pays  to  the  feoffee,  at  a  certain  day.  pledge  is  dead  as  to  the  tenant." 

forty  pounds  of  money,  that  then  ■  Littleton's  Tenures,  lib.  iii.  ch.  5. 

the  feoffor  may  reenter;  in  this  case  S  337.  "Also,  If  a  feoffment  be  made 

the  feoffee  is  called  tenant  In  mort-  upon  condition  that  If  the  feoffor 

gage,  which  is  as  much  to  say  in  pay  a  certain  sum  of  money  to  the 

French  as  mortgage,  and  in  Latin  feoffee,  then  It  shall  be  lawful  to  the 

mortuum  vadium.    And  it  seemeth  feoffor  and  his  heirs  to  enter;   in 

that  the  cause  why  it  is  called  mort-  this  case  if  the  feoffor  die  before  the 

gage    is,    for   that    it    is    doubtful  pajrment  made,   and   the  heir  will 

whether  the  feoffor  will  pay  at  the  tender   to   the   feoffee   the    money, 

day  limited  such  sum  or  not;  and.  such  tender  is  void,  because  the  time 

if  he  doth  not  pay.  then  the  land  within  which  this  ought  to  be  done 

which  is  put  In  pledge  upon  condi-  is  past    For  when  the  condition  Is* 
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§5.  Snch  restraints  npon  the  free  alienation  of  lands  were  im- 
posed after  the  Norman  Conquest  under  the  feudal  system  then 
established  that  it  is  probable  that  mortgages  were  almost  unknown 
in  England  for  the  next  two  hundred  years.*  At  length  the  stat- 
ute of  Quia  Emptores'  restored  freedom  of  alienation  to  all  except 
the  immediate  tenants  of  the  crown,  and  not  long  afterwards  ques- 
tions relating  to  the  nature  of  mortgages  and  the  respective  rights 
of  the  parties  began  to  receive  the  attention  of  the  courts  and  of 
Parliament. 

§6.   Growth  of  the  doctrine  of  an  equity  of  redemption. — In 

the  latter  part  of  the  reign  of  Elizabeth  it  seems  to  have  been  an 
unsettled  question  whether  an  absolute  forfeiture  of  the  estate  had 
not  been  incurred  by  a  non-payment  of  the  debt  at  the  day  named 
in  the  condition.^  But  the  right  of  the  mortgagor  to  redeem  after 
forfeiture  seems  to  have  been  a  recognized  right  in  the  reign  of 
Charles  I.;*  although  at  the  close  of  the  reign  of  Charles  II.  an 
equity  of  redemption  was  declared  to  be  a  mere  right  to  recover 
the  estate  in  equity  after  breach  of  the  condition,  and  not  such  an 
estate  as  was  entailable  within  the  statute  de  donis.^*    In  this  case 

that  if  the  feoffor  pay  the  money  to  fealty,  and  it  was  held  the  bond  of 
the  feoffee,  this  is  as  much  to  say  allegiance  was  mutual,  each  being 
as  if  the  feoffor  during  his  life  pay  bound  to  defend  and  protect  the 
the  money  to  the  feoffee;  and  when  other.  From  this  flowed  the  doc- 
the  feoffor  dieth  then  the  time  of  trine  that  the  tenant  could  not 
the  tender  is  past.  But  otherwise  it  transfer  his  feud  without  his  lord's 
is  where  a  day  of  payment  is  lim-  consent,  nor  the  lord  his  seigniory 
ited,  and  the  feoffor  die  before  the  without  his  tenant's  consent,  al- 
day;  then  may  the  heir  tender  the  though  the  tenants,  even  of  the 
money  as  is  aforesaid,  for  that  the  crown,  it  would  seem,  might  grant 
time  of  the  tender  was  not  past  by  subinfeudations  (i.  e.  to  hold  of 
the  death  of  the  feoffor.  Also  it  themselves,  without  license.  It  was 
seemeth  that  in  such  case,  where  further  held,  the  tenant  could  not 
the  feoffor  dieth  before  the  day  of  subject  his  lands  to  his  debts  by  ez- 
payment,  if  the  executors  of  the  ecutlon  of  law,  for,  if  he  could,  he 
feoffor  tender  the  money  to  the  feof-  might  have  effected  that  circuit- 
fee  at  the  day  of  payment,  this  ten-  ously  which  he  could  not  by  direct 
der  is  good  enough;  and  if  the  feof-  means  have  accomplished.  Nor,  if 
fee  refuse  it^  the  heirs  of  the  feoffor  the  lands  came  to  him  by  descent, 
may  enter.  And  the  reason  is,  for  could  he  allene  them  without  the 
that  the  executors  represent  the  per-  consent  of  the  next  collateral  heir."  , 
son  of  their  testator."  Followed  in  ^18  Edw.  I.  (a.  d.  1325). 
Alsop  V.  Hall,  1  Root  (Conn.),  846.  "Ooodairs  case,  5  Rep.  96;  Wade's  • 
*  Coote  on  Mortg.  5.  "In  the  twen-  case,  5  Rep.  115.  { 
tieth  year  of  William's  reign,  and  on  *  Emanuel  College  v.  EiVans,  1  Rep. ' 
the  completion  of  Domesday  Book,  in  Ch.  18.  In  this  case,  although  the 
he  summoned  a  meeting  of  all  the  money  was  not  paid  at  the  day  but 
principal  landholders  in  London  and  afterwards,  it  was  held  that  the 
Salisbury,  and  accepted  from  them  mortgage  term  ought  to  be  void,  just 
a  surrender  of  their  lands,  and  re-  as  it  would  have  been  at  law  on  a 
granted  them  on  performance  of  payment  according  to  the  condition, 
homage  and  the  oath  of  fealty.  The  ^Roscarrick  v.  Barton,  1  Ca.  in 
mesne  lords,  on  their  sublnfeuda-  Ch.  217. 
tions,  also  demanded  homage  and 
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Chief  Justice  Hale  made  the  often  quoted  remark,  *^By  the  growth 
of  equity  on  equity,  the  heart  of  the  common  law  is  eaten  out,  and 
legal  settlements  are  destroyed."  He  thought  the  mortgagor's  equity 
of  redemption  had  already  been  carried  too  far,  saying:  "In  14 
Bichard  II.  the  Parliament  would  not  admit  of  redemption;  but 
now  there  is  another  settled  course ;  as  far  as  the  line  is  given,  man 
will  go ;  and  if  a  hundred  years  are  given,  man  jwriU  go  so  far,  and 
we  know  not  whither  we  shall  go.  An  equity  of  redemption  is  trans- 
ferable from  one  to  another  now,  and  yet  at  common  law,  if  he  that 
had  the  equity  made  a  feoffment  or  levied  a  fine,  he  had  extinguished 
his  equity  in  law ;  and  it  hath  gone  far  enough  already,  and  we  will 
go  no  further  than  precedents  in  the  matter  of  equity  of  redemption, 
which  hath  too  much  favor  already." 

Even  so  late  as  1737  it  was  strenuously  argued  before  the  High 
Court  of  Chancery,**  that  an  equity  of  redemption  was  not  an  estate 
in  land  of  which  a  husband  was  entitled  to  be  a  tenant  by  the  cur- 
tesy. It  was  insisted  that  the  equity  of  redemption  was  no  actual 
estate  or  interest  in  the  wife,  but  only  a  power  in  her  to  reduce  the 
estate  into  her  possession  again  by  paying  off  the  mortgage;  it  was 
compared  to  the  case  of  a  proviso  for  a  reenti*y  in  a  conveyance 
when  no  entry  had  ever  been  made,  and  to  a  condition  broken  when 
no  advantage  had  ever  been  taken  thereof;  that  the  wife  was  never 
seised  in  fee  in  law,  because  the  legal  estate  was  out  of  her  by  vir- 
tue of  the  mortgage,  but  had  only  a  bare  possession^  and  was  in 
receipt  of  the  rents  and  profits ;  so  that  the  mortgagor  had  merely  a 
right  of  action  or  a  suit  in  a  court  of  equity,  in. order  that  the  estate 
might  be  reconveyed  to  her  upon  complying  with  the  terms  in  the 
mortgage.  But  Lord  Hardwicke  declared  that  an  equity  of  redemp- 
tion is  an  estate  in  the  land,  for  it  may  be  devised,  granted,  or  en- 
tailed with  remainders,  and  such  entail  and  remainders  may  be 
barred  by  a  fine  and  recovery,  and  therefore  cannot  be  considered 
as  a  mere  right  only,  but  such  an  estate  whereof  there  may  be  a 
seisin;  the  person,  therefore,  entitled  to  the  equity  of  redemption 
is  considered  as  the  owner  of  the  land,  and  a  mortgage  in  fee  is  con- 
sidered as  personal  assets. 

§7.  When  the  doctrine  was  first  established. — Courts  of  equity 
had  become  fully  established  in  their  authority  in  the  reign  of 
James  I.,  and  although  many  equitable  principles  now  recognized 
in  the  doctrine  of  mortgages  were  not  fully  established  till  long 
afterwards,  it  is  probable  that  at  this  time  the  subject  of  mortgages 
was  so  far  within  their  jurisdiction  as  to  enable  them  to  relieve  the 

"  Casbome  v.  Scarfe,  1  Atk.  603. 
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mortgagor  from  the  forfeiture  of  his  rights  through  failure  to  pay 
according  to  the  condition,  and  to  establish  the  doctrine  of  the  equity 
of  redemption."  "No  sooner,  however,  was  this  equitable  principle 
established  than  the  cupidity  of  creditors  induced  them  to  attempt 
its  invasion,  and  it  was  a  bold  but  necessary  decision  of  equity  that 
the  debtor  could  not,  even  by  the  most  solemn  engagements  entered 
into  at  the  time  of  the  loan,  preclude  himself  from  his  right  to  re- 
deem ;  for  in  every  other  instance,  probably,  the  rule  of  law,  Modus 
et  conventio  vincimt  legem,  is  allowed  to  prevail.  In  truth  it  re- 
quired all  the  firmness  and  wisdom  of  the  eminent  judges  who  suc- 
cessively presided  in  the  courts  of  equity  to  prevent  this  equitable 
jurisdiction  being  nullified  by  the  artifice  of  the  parties."**  Accord- 
ingly, "Once  a  mortgage  always  a  mortgage,"**  became  one  of  the 
*most  important  maxims  in  this  branch  of  the  law;  and  a  strict  ad- 
herence to  it  has  at  all  times  been  enforced.  The  parties  have  not 
been  allowed  to  provide  that  the  deed  creating  the  mortgage  shall 
^i  any  time,  or  upon  the  happening  of  any  event,  cease  to  be  a  mort- 
gage, and  become  an  absolute  conveyance.**  An  agreement  or  stip- 
ulation cutting  off  the  right  of  redemption  has  always  been  held  to 
be  utterly  void.**  Even  a  subsequent  release  of  this  right  by  the 
mortgagor  has  always  been  looked  upon  with  suspicion,  and  sustained 
only  when  made  for  a  proper  consideration  and  without  oppression  on 
the  part  of  the  mortgagee.*^ 

§  8.  A  mortgage  at  law  differs  much  in  its  nature  from  a  mort- 
gage in  equity.  A  mortgage  being  a  qualified  conveyance  of  prop- 
erty, whereby  the  owner  parts  with  it  so  far  as  to  make  it  a  security 
to  his  creditor,  and  his  creditor  holds  it  in  such  a  way  that  the  owner 
B^ay,  by  equitably  fulfilling  his  obligation,  have  his  own  again,  the 
question,  what  are  the  respective  rights  and  titles  of  each,  is  one  that 
lies  at  the  foundation  of  the  law  upon  this  subject.  Originally  an 
estate  upon  condition  at  law,  equity  assumed  jurisdiction  to  relieve 
the  mortgagor  against  an  absolute  forfeiture  upon  his  default  in  per- 
forming the  condition  subsequent;  and  for  two  hundred  years  and 
more  a  mortgage  has  been  one  thing  at  law  and  quite  another  thing 
in  equity,  although  the  equitable  view  of  the  subject  has  largely  en- 
croached upon,  and  sometimes  quite  superseded,  the  legal,  even  in 
courts  of  law.** 

"CJootc  on  Mortg.  21,  "Coote  on  Mortg.  22;  2  Story  Bq. 

^  Coote  on  Mortg.   21.     And  see  Jur.  §  1019. 

Price  V.  Perrle,  2  Preem.  258;  Wil-  ^See  8§  1088-1046;  also,  Quarter- 

lett  V.  WlnneH.  1  Vem.  488;  Bow€m  mous  v.  Kennedy,  29  Ark.  544;  Lee 

V.  Edwards,  1  Rep.  in  Ch.  222.  v.  Evans,  8  Cal.  424. 

*•  Newcomb  v.  Bonham,  1  Vem.  7.  "  Pritchard  v.  Elton,  38  Conn.  434. 

""The  case  of  mortgages,"  says 
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Courts  of  equity  could  not  alter  the  legal  effect  of  the  forfeiture 
which  followed  a  breach  of  the  condition,  and  did  not  attempt  to  do 
so;  but  they  regarded  it  as  in  the  nature  of  a  penalty  which  ought 
to  be  relieved  against.  They  recognized  the  purpose  of  the  mort- 
gage as  merely  a  pledge  to  secure  a  debt,  and  declared  it  unreason- 
able that  the  mortgagee  should,  by  the  failure  of  the  debtor  to  meet 
his  obligation  at  the  day  appointed,  be  entitled  to  keep  as  his  own 
what  was  intended  as  a  pledge.*®  At  law  the  legal  right  of  the  mort^ 
gagor  to  have  his  estate  again  was  forfeited;  but  in  equity  he  was 
allowed  still  to  reclaim  it  upon  payment  of  his  debt  with  interest. 
This  is  the  equity  of  redemption.  Prom  the  combined  influence  of 
these  rules  of  law  and  principles  of  equity  has  come  the  present  law 
of  mortgages. 

The  equitable  view  of  a  mortgage,  as  merely  a  security  for  the 
payment  of  a  debt  or  the  performance  of  some  duty,  is  that  which 
is  at  the  present  day  so  constantly  presented,  both  in  theory  and 
practice,  that  it  is  difl5cult  to  realize  that  the  rules  of  the  common 
law  in  respect  to  it  remain  for  the  most  part  unaltered;  that  the 
transaction  is  still  a  conveyance  conditional  upon  the  non-payment 
of  the  debt  on  a  day  certain,  and  that  upon  a  breach  of  the  condi- 
tion the  mortgagor  at  law  is  without  right  or  remedy.  The  whole 
legal  estate  upon,  the  default  passes  irrevocably  to  the  mortgagee. 
But  at  this  point  a  court  of  equity  allows  and  enforces  the  right  of 
redemption;  and  the  jurisdiction  of  courts  of  equity  to  give  this 

remedy  is  fully  recognized  in  courts  of  law. 

« 

§  9.  In  courts  of  law  the  rigor  of  the  doctrine,  in  respect  to  the 
conditional  character  of  the  mortgage,  was  not  at  all  abated  in  Eng- 
land until  the  enactment  of  the  statute  of  7  Geo.  II,  ch.  20,*®  which 
permitted  a  mortgagor,  when  an  action  was  brought  on  the  bond,  or 
ejectment  on  the  mortgage,  pending  the  suit,  to  pay  to  the  mort- 
gagee the  mortgage  money,  interest,  and  all  costs  expended  in  any 

Chancellor  Kent,  "Is  one  of  the  most  mortgagor,  had  become  the  absolute 

splendid  Instances  in  the  history  of  owner  of  the  estate;  it  could  not  be 

our  Jurisprudence  of  the  triumph  of  divested  from  him  without  a  recon* 

equitable   principles  over  technical  veyance,  and  there  remained  no  rem- 

rules,  and  the  homage  which  those  edy,  short  of  an  actual  legislative 

principles   have   received   by   their  enactment,  without   disturbing  the 

adoption   In  the  courts  of  law."  4  settled     landmarks     of     property.*' 

Kent  Com.  138.    "It  is  difllcult  to  con-  Coote  on  Mortg.  17. 

ceive."   says   Mr.    Coote,    "had    the  "Coote  on  Mortg.  19. 

courts  of  the  law  been  so  inclined  *Regnacted   In   New   Jersey,   De- 

(which  it  does  seem  they  were),  on  cember  3,  1794.  Nix.  Dig.  (4th  ed.) 

what  principle  they  would  have  pro-  608.  See.  also.  Virginia  Code  (1873). 

ceeded  In  giving  the  debtor  relief,  ch.  131.  §21;  Davis  v.  Teays,  3  Gratt 

The   forfeiture   was   complete;    the  283;  Connecticut  Oen.  Sts.  (1875)  p. 

mortgagee,   by   the   default  of  the  471. 
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suit  at  law  or  in  equity;  or,  in  case  of  a  refusal  to  accept  the  same, 
to  bring  such  money  into  court  where  such  action  was  pending,  and 
the  moneys  so  paid  or  brought  into  court  were  declared  to  be  a  sat- 
isfaction and  discharge  of  the  mortgage,  and  the  court  was  required, 
by  rule  of  court,  to  compel  the  mortgagee  to  assign,  surrender,  or 
reconvey  the  mortgaged  premises  to  the  mortgagor,  or  to  such  other 
person  as  he  should  for  that  purpose  nominate  and  appoint.  "In 
cases  strictly  within  the  terms  of  this  statute,  the  English  courts  of 
law  have  exercised  an  equitable  jurisdiction  to  enforce  redemption 
on  payment  of  the  mortgage  debt,  after  default  in  payment  accord- 
ing to  the  condition,  by  compelling  a  reconveyance.  Except  in  cases 
within  this  statute,  the  doctrine  of  the  English  courts  is  in  accord- 
ance with  the  ancient  common  law,  that  at  law  a  failure  to  pay  at  the 
day  prescribed  forfeits  the  estate  of  the  mortgagor  under  the  condi- 
tion, leaving  him  only  an  equity  of  redemption,  which  chancery  will 
lay  hold  of  and  give  effect  to  by  compelling  a  reconveyance  on  equita- 
ble terms."" 

This  statute  is  strictly  construed,  and  is  not  applicable  in  any 
case  in  which  the  mortgagor  is  himself  the  actor.  It  is  applicable 
only  in  the  cases  mentioned  in  the  preamble  and  introductory  words 
of  the  statute,  and  was  not  intended  to  supplant  bills  for  redemption 
which  afford  a  more  complete  remedy.** 

§  10.  The  respeotive  claims  of  mortgagor  and  mortgagee  in  courts 
of  common  law  and  of  equity  afford  a  notable  instance  of  the  rise 
of  a  trust  through  the  mere  existence  of  another  legal  relationship.** 
"In  a  court  of  common  law,  a  mortgage  is  an  ordinary  conveyance 
following  upon  a  contract  for  a  sale  or  for  a  lease.  The  mortgagee 
takes  the  place  of  the  mortgagor  as  owner  of  the  land,  and  the  mort- 
gagor that  of  the  mortgagee  as  owner  of  the  money  borrowed,  the 
subsequent  repayment  of  the  money  and  reconveyance  of  the  land 
being  regulated  by  what  is  in  fact  nothing  else  than  a  subsidiary 
contract.  In  a  court  of  equity  the  mortgagee  is  recognized  as  hav- 
ing nothing  more  than  the  sort  of  security  for  his  debt  which  is  pro- 
vided by  a  conditional  power  of  sale,  and,  whether  he  be  in  posses- 
sion of  the  land  or  not,  is  treated  as  the  mere  trustee  of  the  land  for 
the  benefit  of  the  mortgagor  and  his  heir.  The  money  lent  descends, 
on  the  death  of  either  of  the  parties,  as  a  debt  due  from  the  one,  or  his 
executors,  to  the  other,  or  his  executors.'^ 

*^  Per  Mr.  Justice  Depue»  in  Shields  809;   Shields  v.  Lozear,  34  N.  J.  L. 

V.  Lozear,  84  N.  J.  L.  496,  Am.  Rep.  496,  3  Am.  Rep.  256. 
256.  "Mr.  Sheldon  Ames,  in  the  Science 

"Good-title  V.  No-title,  11  Moore,  of  Jurisprudence,  p.  269. 
491;   Hurst  v.  Clifton,  4  Ad.  ft  E. 
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§  11.  The  modem  commdn  law  doctrine  of  mortgages. — At  com- 
mon law  the  legal  estate  vested  in  the  mortgagee  and  was  forfeited 
upon  default.  Equity  established  the  right  of  redemption  after  de- 
fault. From  these  principles  is  derived  the  doctrine  of  mortgages 
as  it  exists  at  the  present  day,  in  England  and  in  a  large  part  of 
our  own  country.  The  legal  title  passes  to  the  mortgagee  by  the 
•deed,  but  the  mortgagor  Has  after  default  a  right  to  redeem,  which 
he  may  enforce  in  equity.  A  mortgage  is  one  thing  at  law  and 
•Another  in  equity ;  in  the  one  court  it  is  an  estate,  and  in  the  other  a 
security  only.  The  mortgagee  has  certain  legal  remedies  and  the 
mortgagor  certain  equitable  remedies.  These  have  been  so  adjusted 
that  a  perfectly  defined  system  is  the  result.  Courts  of  law  and 
^courts  of  equity  mutually  recognize  the  jurisdiction  of  each  other 
over  this  subject.  Courts  of  law  have  so  far  adopted  the  principles 
of  equity  that  they  allow  the  legal  title  of  the  holder  of  the  mort- 
.gage  to  be  used  only  for  the  purpose  of  securing  his  equitable  rights 
under  it.  Courts  of  equity  allow  the  mortgagee,  for  the  purpose  of 
protecting  and  enforcing  his  lien  against  the  mortgagor,  the  reme- 
dies of  an  owner;  he  may  enter  into  and  hold  possession,  and  take 
the  rents  and  profits  in  payment  of  his  mortgage  debt,  and  may  have 
his  action  of  ejectment  to  recover  such  possession,  and  hence  is 
sometimes  called  the  owner.**  The  mortgagee  has  something  more 
than  a  mere  lieii ;  he  has  a  transfer  of  the  property  itself  and  a  legal 
■estate  in  it,  giving  him  a  standing  at  law  as  well  as  in  equity.*'  His 
interest  can  be  called  a  lien  only  in  a  loose  and  general  sense,  in  con- 
tradistinction to  an  absolute  and  indefeasible  estate.** 

In  equity  a  mortgage  of  land  is  regarded  as  a  mere  security  for 
a  debt  or  obligation,  which  is  considered  as  the  principal  thing, 
and  the  mortgage  only  as  the  accessory.*^  The  legal  title  vests  in 
the  mortgagee  merely  for  the  protection  of  his  interest,  and  in  order 
to  give  him  the  full  benefit  of  the  security;  but  for  other  purposes 
the  mortgage  is  a  mere  security  for  the  debt.*' 

A  recital  in  a  mortgage  that  the  note  secured  is  collateral  to  the 
mortgage  does  not  change  the  character  of  the  instruments  or  their 
relation  to  each  other  under  the  general  rule  as  to  principal  and 
incident;  and  the  fact  that  the  note  is  indorsed  by  a  third  person 
makes  no  difference.*" 

As  to  all  persons  except  the  mortgagee  and  those  claiming  under 

*•  Clark  V.  Reybum,  1  Kan.  281.  "  Timms  v.  Shannon,  19  Md.  296, 

"Barnard  v.  Eaton,  2  Cush.  294,  81  Am.  Dec.  632. 
304.  "  Glass  v.  Ellison,  9  N.  H.  69;  Gab- 

"  Conard  v.  Atlantic  Ins.  Co.  1  Pet.  bert  v.  Schwartz,  69  Ind.  450. 
386,  441;  Evans  v.  Merriken,  8  Q.  ft       "Catlin  v.  Henton,  9  Wis.  476. 
J.  39,  47. 
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him,  it  is  everywhere  the  established  modem  doctrine  that  a  mort- 
gagor in  possession  is  at  law,  both  before  and  after  breach  of  the 
condition,  the  legal  owner.*®  This  is  the  rule  not  merely  in  courts 
of  equiiy,  but  in  courts  of  law  as  well.  Lord  Mansfield,  by  his  de- 
cisions upon  the  subject  of  mortgages,  did  much  to  naturalize  these 
equitable  doctrines  in  courts  of  law.  In  a  case  before  the  King's 
Bench,  he  said :  ^'It  is  an  affront  to  common  sense  to  say  the  mort- 
gagor is  not  the  real  owner  f  and  therefore  he  held  that  a  mortgagor 
in  possession  gains  a  settlement,  because  the  mortgagee,  notwithstand- 
ing the  form,  has  but  a  chattel,  and  the  mortgage  is  only  a  security.*^ 

Again,  in  construing  a  will,  he  held  that  whatever  words  were 
suflBcient  to  carry  the  money  due  on  a  mortgage  would  carry  the 
interest  in  the  land  along  with  it,  saying,'*  ^Hhat  a  mortgage  is  a 
charge  upon  the  land;  and  whatever  would  give  the  money  will 
carry  the  estate  in  the  land  along  with  it,  to  every  purpose.  The 
estate  in  the  land  is  the.  same  thing  as  the  money  due  upon  it.  It 
will  be  liable  to  debts ;  it  will  go  to  executors ;  it  will  pass  by  a  will 
not  made  and  executed  with  the  solemnities  requii'ed  by  the  statute 
of  frauds.  The  assignment  of  the  debt,  or  forgiving  it,  will  draw  the 
land  after  it,  as  a  consequence ;  nay,  it  would  do  it,  though  the  debt 
were  forgiven  only  by  parol,  for  the  right  to  the  land  would  follow, 
notwithstanding  the  statute  of  frauds.** 

§  12.  Lord  Kansfield's  viewi. — ^It  is  true  that  some  opinions  ex- 
pressed by  Lord  Mansfield  would  seem  to  lead  to  the  conclusion  that 
he  regarded  a  mortgage  even  at  law  as  merely  a  security  for  a  debt, 
and  not  a  legal  conveyance.'*  'TLiord  Mansfield,  indeed,*'  says  Mr. 
Coventry,**  "appears  to  have  entertained  mistaken  conceptions  on  this 
and  other  subjects  connected  with  the  law  of  mortgages.  His  chief 
■error  seems  to  have  been  in  mixing  rules  of  equity  with  rules  of  law, 

*iS  667,  70S.  tween  them  which  subsists  with  us 

"^The  Klngr  v«  St  Michaers,  Doug,  is  not  known;  and  there  are  many 

<S30.  things  in  his  decisions  which  show 

"Martin  v.  Mowlln,  2  Burr.  969,  that  his  mind  had  received  a  tinge 

'STS,  decided  in  1760.  on  that  subject  not  quite  consistent 

"  See,  also,  Ren  v.  Bulkeley,  Doug,  with   the   constitution   of   England 

292;  Eaton  ▼.  Jacques,  2  Doug.  455.  and  Ireland  in  the  administration  of 

*  In  note  to  Powell  on  Mortg.  267,  justice.  It  is  a  most  important  part 
n.  Lord  Redesdale  in  Shannon  v.  of  that  constitution  that  the  juris- 
Bradstreet,  1  Sch.  k  Lef.  52,  65,  dictions  of  the  courts  of  law  and 
-speaking  of  Lord  Mansfield's  tend-  equity  should  be  kept  perfectly  dls- 
«ncy  to  give  courts  of  law- the  power  tinct;  nothing  contributes  more  to 
of  courts  of  equity,  said:  "Lord  the  due  administration  of  justice; 
Mansfield  had  on  his  mind  preju-  and,  though  they  act  in  a  great  de- 
dices  derived  from  his  familiarity  gree  by  the  same  rules,  yet  they  act 
with  the  Scotch  law,  where  law  and  in  a  different  manner,  and  their 
equity  are  administered  in  the  same  modes  of  affording  relief  are  differ- 
<»nrt8,  and  where  the  distinction  be-  ent." 
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and  applying  the  former  in  cases  where  the  latter  only  ought  to  have 
prevailed/' 

An  unqualified  adoption  of  some  of  the  expressions  of  Lord  Mans- 
field is  inconsistent  with  a  legal  view  of  the  nature  of  mortgages;  it 
would  lead  to  the  conclusion  that  a  mortgage  is  merely  a  security 
and  not  an  estate  in  the  land.  The  English  courts  by  universal  con- 
sent have  refused  to  adopt  this  conclusion;  but  in  this  country  his 
lead  has  been  followed  in  about  half  of  the  States ;  and  the  adoption 
of  equitable  principles  by  courts  of  law  has  been  followed  by  legis- 
lative enactments  taking  from  the 'mortgagee  the  right  of  possession, 
so  that  in  these  States  it  is  the- established  doctrine  that  a  mortgage 
confers  no  title  or  estate  upon  the  mortgagee,  but  only  a  security. 
The  legal  character  of  the  mortgage  has  wholly  given  place  to  the 
equitable. 

§  13.  The  courts  of  New  York  at  an  early  day  took  the  lead  in 
this  direction.  The  first  important  step  was  to  deny  the  legal  char- 
acter of  the  mortgagee's  title  prior  to  a  breach  of  the  condition  and 
a  taking  of  possession  by  the  mortgagee  in  consequence."  Before 
default  he  was  not  allowed  to  take  possession;  on  the  contrary,  the 
mortgagor  in  possession  could  maintain  trespass  against  him.**  But 
after  a  breach  of  the  condition  and  possession  taken  by  the  mort- 
gagee, he  was  regarded  as  invested  with  the  legal  estate.'^  The 
right  to  take  possession,  even  upon  a  breach  of  the  condition,  was 
finally  taken  away  by  statute.**  This  enactment  was  regarded  as 
completing  the  change  in  the  nature  of  mortgages,  and  removing 
from  them  the  last  remaining  common  law  attribute. 

And  yet  an  examination  of  the  cases  in  New  York  in  which  ques- 
tions in  regard  to  the  nature  of  mortgages  are  involved  and  dis- 
cussed shows  considerable  conflict  and  contradiction  of  views.  This 
is  especially  the  case  with  the  decisions  prior  to  the  statute  taking 
from  the  mortgagee  the  right  to  recover  possession  of  the  mortgaged 
property;  and  even  since  that  statute,  although  in  theory  the  legal 
title  remains  in  the  mortgagor  until  foreclosure,  it  has  been  fre- 
quently admitted  by  judges  and  legal  writers,  that  for  some  purposes 
and  in  some  cases  his  interest  must  be  treated  and  regarded  as  a  title 
for  the  purpose  of  protecting  his  equitable  rights.*®  Where  the 
mortgagor's  interest  is  regarded  as  the  legal  estate  in  the  land,  it  is 

»  Phyfe  V.  Riley,  15  Wend.  248,  30  "  2  R.  S.  312,  §  57,  enacter  1828. 

Am.  Dec.  55.  **  Thomas  on  Mortg.  16;   Hubbell 

'•Bryan  v.  Butts,   27  Barb.   503;  v.   Moulson,  53  N.  Y.   225,  13   Am. 

Runyan  v.  Mersereau,  11  Johns.  534,  Rep.  519;  White  v.  Rittenmyer,  30 

6  Am.  Dec.  393.  Iowa,  268,  271. 

^  Bolton  V.  Brewster,  32  Barb.  289. 
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undoubtedly  a  misnomer  to  call  it. an  equity  of  redemption  either 
before  or  after  default.*®  But  although  the  term  has  ceased  to  be  an 
accurate  description  of  his  right  in  the  land^  it  has  an  established 
place  among  legal  terms,  and  doubtless  will  continue  to  be  used  to 
describe  his  interest  even  in  States  which  have  by  statute  changed  his 
actual  rights. 

§  14.  There  are  some  incong^ties  in  both  theories.  Many  at- 
tempts have  been  made  to  state  a  perfectly  harmonious  and  con- 
sistent system  of  law  in  regard  to  mortgages,  but  complete  success 
has  never  attended  them.  On  the  one  hand,  the  modem  common 
law  view  of  mortgages,  by  which  the  mortgagee  is  regarded  as  the 
owner  of  the  legal  estate  for  the  purpose  of  protecting  and  enforc- 
ing his  rights,  and  the  mortgagor  is  regarded  as  the  legal  owner  as 
against  every  other  person,  is  objected  to  as  presenting  the  incon- 
gruous position  that  one  person  may  be  the  legal  owner  for  one  pur- 
pose, and  at  the  same  time  another  person  may  be  the  legal  owner 
for  another  purpose;  that  in  one  court  the  mortgagee  is  the  legal 
owner,  and  in  another  the  mortgagor  is  the  legal  owner;  that  after 
the  legal  title  has  passed  to  the  mortgagee  by  a  legal  conveyance,  it 
may  be  defeated  by  the  act  of  the  mortgagor  from  wKom  the  title  has 
passed^  merely  by  payment  before  forfeiture.*^ 

On  the  other  hand,  it  has  been  thought  that  by  regarding  a  mort- 
gage both  at  law  and  in  equity  as  a  mere  security,  a  more  harmonious 
and  consistent  doctrine  regarding  this  instrument  would  be  secured. 
If  is  admitted  that  this  doctrine  is  anomalous.  That  a  legal  convey- 
ance does  not  pass  a  legal  title  is  not  in  accordance  with  legal  prin- 
ciples.** Moreover,  it  has  been  found  that  in  order  to  secure  the 
equitable  rights  of  parties,  the  mortgagee's  interest  must  in  some 
cases  be  treated  and  regarded  as  a  title.  This  is  admitted  by  Mr. 
Justice  Andrews  in  a  recent  case  before  the  Court  of  Appeals  of  New 
York;*'  and  he  mentions  instances  in  the  decisions  of  that  State 
where  the  mortgagee's  interest  has  been  so  treated  and  regarded,  not- 
withstanding the  doctrine  that  he  has  a  lien  only.  It  is  claimed,  how- 
ever, that  no  title  in  a  strict  sense  vests  in  him,  but  only  that  his  in- 
terest for  some  purposes  is  in  the  nature  of  a  legal  title.  He  is  treated 
as  if  he  had  a  legal  title,  by  being  protected  in  his  possession,  when 
he  has  once  acquired  it,  until  the  debt  is  fully  paid.**  The  only 
remedy  for  recovering  possession  from  him  in  such  case  is  by  a  bill 

••  Per  Earl,  C,  In  Trimm  v.  Marsh,       *"  White  v.  Rittenmyer,  30  Iowa, 
54  N.  Y.  599;   Chick  v.  Willetts,  2    268. 
Kan.  384,  per  Crozier,  C.  J.  ^  Hubbell  v.  Moulson,  53  N.  Y.  225, 

"White  V.  Rlttenmyer,  30  Iowa,    13  Am.  Rep.  519. 
268,  271.  **  Mickles  v.  Townsend,  18  N.  Y. 

575,  584;  §  715. 
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in  equity  to  redeem/*  as  is  the  case  where  the  mortgagee  is  regarded 
as  holding  the  legal  estate. 

In  other  ways  also  the  mortgagee  is  treated  as  holding  an  estate. 
He  is  deemed  a  purchaser  to  the  extent  of  his  interest,  and  is  pro- 
tected in  his  rights  in  the  same  way  and  to  the  same  extent  as  a 
purchaser  of  an  absolute  estate.**  As  an  estate  in  him,  his  interest 
is  protected  against  a  claim  of  dower  by  the  Wife  of  the  mortgagor 
when  she  has  released  this  right  in  the  mortgage,  although  she  may 
be  entitled  to  it  in  the  equity  of  redemption.*^  And  so  also  a  title 
acquired  by  the  mortgagor  after  making  the  mortgage  inures,  by 
force  of  the  covenant  of  warranty  contained  in  it,  to  the  benefit  of 
the  mortgagee. 

§  16.  What,  then,  are  the  practical  distinotions  between  a  mort- 
gage regarded  as  a  legal  estate  in  the  mortgagee,  and  a  mortgage 
regarded  as  a  mere  personal  lien?  In  what  respect  are  the  rights- 
of  both  the  mortgagor  and  the  mortgagee,  where  the  one  view  pre- 
vails, the  same  as  they  are  where  the  other  prevails;  and  in  what 
respect  are  their  rights  different  under  the  one  doctrine  from  what 
they  are  under  the  other  ? 

In  the  first  place,  wherein  are  the  two  doctrines  in  harmony  as 
regards  the  rights  and  interests  of  the  mortgagor?  Everywhere  the 
TTinrtgflgrnr^^  iTitprpst  in  the  land  may  be  sold  upon  execution;  hifr 
widow  is  entitled  to  dower  in  it;  it  passes  as  real  estate  by  devise; 
it  d?ftfifiT^^ft  tn  hifi  Vip^ra  at  his  death  ^r  real  pfi^atft!  it  gives  him  a 
right  of . settlement  as  an  owner  of  real  estate;  he  is  a  freeholder; 
he  may  maintain  a  real  action  for  the  land  against  a  stranger,  and 
the  mortgage  cannot  be  set  up  as  a  defence. 

In  the  second  place,  wherein  are  the  rights  and  interests  of  the 
mortgagee  the  same,  whether  regarded  under  the  one  theory  or  the 
other  ?  Everywhere  it  is  held  that  he  has  no  such  estate  as  can  be 
sold  on  execution;  his  widow  has  no  right  of  dower  in  it;  ujon  his 
death  the  mortgage  passes  to  his  personal  representatives  as  personal  ■ 
estate ;  and  it  passes  by  his  will  as  personal  property. 

The  practical  distinctions  between  these  views  are  these:  Under 
the  common  law  view,  as  we  may  term  the  former,  the  mortgagee  is 
entitled  to  immediate  possession  of  the  mortgaged  property  as  an 
incident  to  the  title  when  not  restrained  by  the  terms  of  the  mort- 
gage; and  upon  default  he  is  always  entitled  to  the  possession,  and 

«  Hubbell  V.  Moulson,  53  N.  Y.  225,  Butler,  9  Paige.  132, 137.  37  Am.  Dec. 

13  Am.  Rep.  519.  379. 

*•  See  Frisbey  v.  Thayer,  25  Wend.        "  Van  Dyne  v.  Thayre.  19  Wend, 

396.  399 ;  James  v.  Johnson,  6  Johns.  162. 
Ch.  417,  2  Cowen,  246;  Ledyard  v. 
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may  recover  it  by  action  at  law;  whereas^  under  the  equitable  view,, 
the  mortgagor  is  entitled  to  possession,  until  foreclosure,  unless  per- 
haps he  may  by  express  contract  give  this  right  to  the  mortgagee. 
This  is  the  great  diflference  resulting  from  these  different  theories. 
In  large  degree  resulting  from  these  different  ways  of  viewing  the 
interest  of  the  parties  follow  the  further  distinctions:  that  while 
generally,  under  the  former  view  of  the  law,  a  tender  or  payment  to 
defeat  the  mortgagee's  title  must  be  made  at  or  before  the  law  day,.. 
as  the  day  of  payment  is  termed,  under  the  latter  view  a  payment 
at  any  time,  though  after  default,  revests  the  interest  in  the  mortr 
gagor;  and  while  under  the  former  view  it  is  generally  held  that  a 
transfer  of  the  mortgage  interest  can  only  be  made  by  an  assign- 
ment or  deed  duly  executed  as  conveyance,  under  the  latter  view  it 
is  held  that  a  mere  transfer  of  the  mortgage  note  by  indorsement  or 
delivery  passes  the  interest  in  the  land  as  an  incident  of  the  debt.. 
These  two  distinctions  do  not,  however,  necessarily  and  inevitably^ 
attend  the  different  theories. 

§  16.  How,  then,  may  a  mortgage  at  the  preaent  day  be  defined  t 
Baron  Parke,  speaking  of  the  mortgagor,  said:  ''He  can  be  de- 
scribed only  by  saying  he  is  a  mortgagor.'***  In  the  same  way  it 
may  be  said  that  the  most  accurate  and  comprehensive  definition 
of  a  mortgage  is  that  it  is  a  mortgage.  As  remarked  by  Lord  Den^* 
man,  "It  is  very  dangerous  to  attempt  to  define  the  precise  relation 
in  which  mortgagor  and  mortgagee  stand  to  each  other,  in.  any  other 
terms  than  those  very  words."*"  A  definition  broad  enough  to  cover 
any  view  of  the  transaction,  and  any  form  of  it,  can  only  be  that  it 
is  a  conveyance  of  land  as  security.**^  This  embraces  the  two  things 
essential  to  constitute  a  mortgage.  If  more  be  attempted,  it  results 
in  a  description  of  some  one  of  the  many  forms  which  a  mortgage 
may  take.  In  a  note  are  given  references  to  definitions  and  descrip- 
tions  of  mortgages  by  several  eminent  authors  and  judges.  But  to 
define  the  different  kinds  of  mortgages,  and  the  many  different 
rights  under  them,  is  the  service  attempted  by  a  treatise  on  the  sub- 
ject." 

^  Litchfield  V.  Ready,  20  L.  J.  Ex.  on  Mortg.  p.  1 ;   Erskine  v.  Town- 

51.  send,  2  Mass.  493,  495,  3  Am.  Dec.  71; 

**  Higglnbotham  v.  Barton,  11  Ad.  Carter  v.  Taylor.  3  Head,  30;  Briggs 

it  El.  307,  314.  V.  Fish,  2  D.  Chip.  100;  Montgomery 

**  Oassert  v.  Bogk,  7  Mont.  585,  19  y.  Bruere,  4  N.  J.  L.  260,  268 ;  Lund 

Pac.  281,  quoting  text;  Helfenstein's  v.  Lund,  1  N.  H.  39.  41,  8  Am.  Dec. 

Est.  135  Pa.  St.  293,  20  Atl.  151,  154.  29;  Mitchell  v.  Burnham,  44  Maine, 

"Washburn's  Reql  Prop.  ch.   16,  286,  299;  Wing  v.  Cooper,  37  Vt.  169, 

S  1;  Fisher  on  Mortg.  (3d  ed.)  p.  2;  179;  G.  S.  of  New  Hampshire,  1867, 

Coventry,  in  Powell  on  Mortg.  p.  4;  ch.  122,  §  1. 

Cruise,  1  Dig.  of  Law  of  Real  Prop.        By  the  Code  of  California,  a  mort- 

<Am.  ed.)  tit.  xv.  ch.  i.  §  11;  Coote  gage  is  defined  to  be  "a  contract,  by; 
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II.    The  Nature  of  a  Mortgage  in  the  different  States, 

§  17,  Generally. — ^As  already  stated,  the  conflicting  views  of  the 
nature  of  mortgages  entertained  at  law  and  in  equity  have  resulted 
in  the  just  and  harmonious  system  which  is  now  administered  in  the 
courts  of  England  and  in  most  of  the  courts  of  the  older  States  of 
America.  In  these  courts  a  mortgage  is  regarded  as  a  conveyance 
in  fee,  and  this  construction  is  thought  best  adapted  to  give  to  the 
creditor  full  protection  in  preserving  and  enforcing  his  securities, 
while  at  the  same  time  the  debtor  is  secured  in  his  right  to  redeem. 
In  other  States,  however,  this  system  has  been  changed,  for  the  most 
part  by  statute,  so  that  a  mortgage  is  regarded  as  merely  a  pledge, 
and  the  rights  and  remedies  under  it  are  wholly  equitable.  There  are 
also  a  few  modifications  of  each. 

Jn  examining  the  various  questions  that  arise  under  the  law  of 
mortgages,  it  is  often  important  to  distinguish  between  the  opinions 
of  courts  acting  under  these  diflferent  views  of  the  nature  of  a  mort- 
gage. On  several  topics  frequent  reference  will  be  made  to  the  dis- 
tinguishing features  of  the  two  systems.  On  these  topics  authorities 
of  several  States  having  the  same  system  will  be  harmonious,  but 
will  difEer  from  those  of  several  States  in  which  the  other  system 
prevails.  It  is  therefore  thought  best  to  give  briefly,  under  the  name 
of  each  State,  the  law  there  in  force  upon  this  fundamental  matter 
of  the  nature  of  the  conveyance  in  mortgage,  as  annoimoed  by  the 
courts  or  enacted  by  statute. 

§  18.  In  Alabama  a  mortgage  passes  to  the  mortgagee,  as  between 
him  and  the  mortgagor,  the  estate  in  the  land.  It  confers  something 
more  than  a  mere  security  for  a  debt:  it  confers  a  title  under  which 
the  mortgagee  may  take  inmiediate  possession,  unless  it  appears  by 
express  stipulation,  or  necessary  implication,  that  the  mortgagor 
may  remain  in  possession  until  default.*^  After  the  law  day,  the 
legal  estate  is  absolutely  vested  in  the  mortgagee,  who  may  forth- 
with maintain  ejectment,  and  the  mortgagor  has  nothing  left  but  an 
equity  of  redemption."*    A  conveyance  by  the  mortgagee  will  pass  the 

wliich  specific  property  is  hypothe-  Welsh  v.  Phillips,  54  Ala.  809,  25 

cated  for  the  performance  of  an  act,  Am.  Rep.  679;  Toomer  v.  Randolph, 

without  the  necessity  of  a  change  of  60  Ala.  356. 

possession."  Civil  Code  1872,  §  2920;  "Paulling  v.  Barron,  32  Ala.  9; 

adopted  also  by  Civil  Code  of  Dakota  Barker  v.  Bell,  37  Ala.  354;  Down- 

1871,  §  1608.     In  Florida  it  is  pro-  Ing  v.  Blair,  75  Ala.  216;   High  v. 

vlded  that  all  conveyances  securing  Hoffman,  129  Ala.  859,  29  So.  658; 

the    payment    of    money    shall    be  Lomb  v.  Pioneer  Sav.  ft  Loan  Co., 

deemed  mortgages.  Bush's  Dig.  1872,  106  Ala.  591,  671,  17  So.  670;  New 

p.  605.                                                ■  England  Mortg.  Sec.  Co.  v.  Clayton, 

"Knox   V.   Easton.    38   Ala.   345;  119  Ala.  361,  24  So.  562;  Fields  v. 
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legal  title,  though  the  debt  be  not  assigned.'*  Nothing  but  payment, 
or  a  release  of  the  mortgage,  or  a  reconveyance,  can  operate  in  a  court 
of  law  to  revest  the  title  in  the  mortgagor;  and  it  is  questioned 
whether  payment  alone  after  the  law  day  is  sufficient.'*  But  as 
against  all  persons  other  than  the  mortgagee  and  his  assigns,  the  mort- 
gagor is  regarded  as  the  owner  of  the  fee,  and  is  entitled  to  the  pos- 
session." • 

§  19.  In  Arkansas  the  mortgagee  was,  in  an  early  case,  considered 
as  having  the  legal  estate  after  condition  broken,  following  in  this 
respect  some  of  the  earliei*  cases  in  New  York.'^  In  later  cases,  it  is 
said  that  the  legal  title  passes,  at  law,  directly  to  the  mortgagee, 
subject  to  be  .defeated  by  the  performance  of  the  conditions  of  the 
mortgage;  and  that  the  right  of  possession  follows  the  legal  title, 
unless  it  be  expressly  provided  in  the  deed,  or  clearly  appears  to  be 
the  intention  of  the  parties,  that  the  mortgagor  shall  remain  in  pos- 
session until  default.'*  Whenever  the  mortgagee  is  entitled  to  pos- 
session, he  may  acquire  it  by  an  action  of  ejectment.  He  may  upon 
default  pursue  any  or  all  of  his  remedies ;  may  bring  actions  for  the 
debt,  for  possession, -and  to  foreclose  the  equity  of  redemption  and 
sell  the  land.'* 

§  80.  In  California  a  mortgage  does  not  convey  the  legal  title  for 
aDy  purpose,  either  before  or  after  condition  broken.  It  is  a  mere 
security  for  the  payment  of  money,  and  passes  no  estate  in  the  land. 
This  is  the  declaration  of  the  Code.'®  "It  was  from  a  consideration 
of  the  character  of  the  instrument,^'  says  Chief  Justice  Field,'^  "as 

Clayton,  117  Ala.  588,  23  So.  530,  67  ""Kannady  v.  McCarron,  18  Ark. 

Am.  St.  Rep.  189.  166;    Turner   v.   Watkins,   31   Ark. 

••  Welsh  V.  PhiUipB,  54  Ala.  309,  25  429,  437;    Terry  v.  Rosell,  32  Ark. 

Am.  Rep.  679;  Toomer  v.  Randolph,  478. 

60  Ala.  356.  "  Fitzgerald  v.  Beebe,  7  Ark.  310, 

"Powell  V.  Williams,  14  Ala.  476,  46  Am.  Dec.  285;  Gilchrist  v.  Patter- 

48  Am.  Dec.  105;  Barker  v.  Bell,  37  son,  18  Ark.  575;  Reynolds  v.  Canal 

Ala.  354;    Henderson  v.   Murphree,  ft  Banking  Co.,  30  Ark.  520;  Vaugh- 

124  Ala.  223,  27  So.  405;   Lomb  v.  an  v.  Walton,  66  Ark.  572,  52  S.  W. 

Pioneer  Sav.  ft  Loan  Co.,  106  Ala.  437;  Whittington  v.  Flint,  43  Ark. 

691,  17  So.  670.  504;  Danenhauer  v.  Dawson,  65  Ark. 

"•  Hamilton  v.  Qriffln,  123  Ala.  600,  1^9,  46  S.  W.  131. 
26  So.  243;  Scott  v.  Ware,  65  Ala.  "Civil  Code  1885,  §  2927;  McMil- 
174;  Knox  v.  Baston,  38  Ala.  345;  Ian  v.  Richards,  9  Cal.  365,  70  Am. 
Hansony  v.  U.  S.  Bank,  4  Ala.  733;  Dec.  655,  where  Mr.  Justice  Field  ex- 
Allen  V.  Kellam,  69  Ala.  442;  Denby  amines  the  subject  at  great  length; 
V.  Mellgrew,  58  Ala.  147;  Cotton  v.  Dutton  v.  Warschauer,  21  Cal.  609, 
Carlisle,  85  Ala.  175,  4  So.  670,  7  Am.  82  Am.  Dec.  765;  Mack  v.  Wetzlar, 
SI.  Rep.  29;  Turner  Coal  Co.  v.  39  Cal.  247;  Goodenow  v.  Ewer,  16 
Glover,  101  Ala.  289,  13  So.  478.  Cal.  461,  467,  76  Am.  Dec.  540;  Kidd 

^  Fitzgerald  v.  Beebe,  7  Ark.  310,  v.  Teeple,  22  Cal.  255. 

46  Am.  Dec.  285;  Phyfe  v.  Riley,  15  •*  Dutton  v.  Warschauer,  21  Cal. 

Wend.    248;    Reynolds   v.    Canal   ft  609,  82  Am.  Dec.  765. 
Banking  Co..  80  Ark.  520. 
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settled  by  these  decisions  and  the  modern  cases  generally,  that  we 
were  induced  to  adopt  the  equitable  doctrine  as  the  true  doctrine; 
and  it  was  from  a  consideration  of  the  provisions  of  the  statute  which 
led  us  to  go  beyond  these  cases,  and  carry  the  doctrine  to  its  legiti- 
mate and  logical  result,  and  regard  the  mortgage  as  a  security  under 
all  circumstances,  both  at  law  and  in  equity.  Mortgages,  therefore^ 
executed  before  the  statute,  can  only  be  treated  as  conveyances  whea 
that  character  is  essential  to  protect  the  just  rights  of  the  mortgagee  > 
mortgages  since  the  statute  are  regarded  at  all  times  as  mere  se- 
curities, creating  only  a  lien  or  incumbrance,  and  not  passing  any 
estate  in  the  premises."** 

It  is  fully  settled  that  a  mortgage  does  not  convey  the  title,  but 
only  creates  a  lien  on  the  property,  .the  title  remaining  in  the  mort- 
gagor subject  to  the  lien.'"  It  is  provided  by  statute  that  the  mort- 
gagee shall  not  be  entitled  to  possession  unless  authorized  by  the 
express  terms  of  the  mortgage.**  Entry  and  possession  by  the  mort- 
gagee do  not  affect  the  nature  of  his  interest.  They  can  neither 
abridge  nor  enlarge  that  interest,  nor  convert  what  was  previously 
a  security  into  a  seisin  of  the  freehold.**^  But  if  the  mortgagee, 
after  condition  broken,  take  possession  by  consent  of  the  mortgagor, 
it  is  presumed,  in  the  absence  of  clear  proof  to  the  contrary,  that  he 
is  to  receive  the  rents  and  profits,  and  apply  them  to  the  debts  se- 
cured, and  that  he  is  to  hold  possession  until  the  debt  is  paid.**  This 
possessory  right  may  be  transferred  by  express  terms,  though  it 
does  not  pass  by  an  ordinary  assignment.*^  Even  an  absolute  deed 
without  any  defeasance,  if  in  fact  made  to  secure  a  debt,  so  that  in 
equity  it  is  a  mortgage,  passes  no  title  to  the  grantee.**  Of  course, 
under  this  view  of  the  nature  of  a  mortgage,  payment  after  default 
operates  to  discharge  the  lien  equally  with  payment  at  the  maturity 
of  the  debt.**    Under  such  a  deed  the  grantee  is  entitled  to  recover 

^  Stat.  1851,  §  260,  declared  a  mort-  Brenham,   40   Cal.   221;    Haffley   v. 

gage  shall  not  be  deemed  a  convey-  Maler,  13  Cal.  13. 

ance,  whatever  its  terms,  so  as  to  **  Civil  Code,  §  2927.     The  owner 

enable  the  owner  of  the  mortgage  may  make  an  independent  contract 

to  recover  possession,  without  a  fore-  for  the  mortgagee's  possesBion.    Fo- 

closure  and  sale.    But  prior  to  this  garty  v.  Sawyer,  17  Cal.  689. 

statute  a  mortgage  was  not  a  con-  ^  Nagle  v.  Macy,  9  Cal.  426. 

ditional  estate  which  became  abso-  ^Frlnk  v.  Le  Roy,  49  Cal.  314; 

lute  on  a  breach  of  condition,  as  at  Dutton  v.  Warschauer,  21  Cal.  609, 

common  law.     Skinner  v.  Buck,  29  82  Am.  Dec.  765. 

Cal.  253.  "  Dutton  v.  Warschauer,  21  Cal. 

••Mack  V.   Wetzlar,   39   Cal.   247;  609,  82  Am.  Dec.  765. 

Harp  V.  Calahan.  46  Cal.  222;  Jack-  <"  Jackson   v.   Lodge,   36   Cal.   28. 

son  V.  Lodge,  36  Cal.  28 ;  Boggs  v.  Though  the  grantee  be  put  in  posses- 

Hargrave,  16  Cal.  559:   Fogarty  v.  sion.     Murdock   v.   Clarke,  90  Cal. 

Sawyer,  17  Cal.  589;   Blud worth  v.  427,  27  Pac.  275. 

Lake,   33    Cal.   255;    Carpentier   v.  **  Johnson  v.  Sherman,  15  Cal.  287^ 

76  Am.  Dec.  481. 
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the  premises  in  ejectment,  unless  the  defendant  in  answer  sets  up 
his  equities,  with  an  ofiEer  to  pay  the  amount  of  the  mortgage  lien, 
and  prays  that  the  conveyance  be  decreed  a  mortgage.'^® 

But  a  deed  of  trust  to  secure  a  debt  is  not  a  mortgage  requiring 
judicial  foreclosure,  but  a  conveyance  of  the  legal  title;  and  being 
such  a  conveyance,  and  not  merely  a  lien  or  charge  upon  the  prop- 
erty, it  is  not  affected  by  the  statute  of  limitations,  which  operates 
equally  to  bar  the  debt  and  a  mortgage  given  to  secure  it;  but  the 
trustee  imder  such  deed  may;  after  such  periods  of  general  limita- 
tion, proceed  to  sell  the  land.^^ 

§  21.  So  in  Colorado  a  mortgage  is  considered  a  security  only, 
and  does  not  before  foreclosure  confer  any  right  of  entry  on  the 
mortgagee.^^  But  it  seems  that  a  mortgagee  w^o  has  acquired  pos- 
session may  retain  it;  and  that  he  may  recover  the  property  by 
ejectment  against  third  persons  not  holding  under  the  mortgagor.'* 
The  Code  now  provides  that  a  mortgage  of  real  property  shall  not 
be  deemed  a  conveyance,  whatevei  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  property  with- 
out foreclosure  and  sale;  but  this  provision  does  not  apply  to  trust 
deeds  and  mortgages  with  powers  of  sale.''^  The  right  of  possession 
remains  in  the  mortgagor  until  a  valid  salais  made.'^ 

§  22.  In  Conneotiout  a  mortgage  passes  the  legal  estate  subject 
to  be  defeated  by  performance  of  the  condition,  and  the  mortgagee 
may  maintain  ejectment;  but  the  mortgagor  is  to  be  regarded  as 
the  owner  of  the  property,  subject  to  the  rights  of  the  mortgagee 
to  enforce  payment  of  his  debt  by  means  of  his  title.'"  When  the 
debt  is  satisfied  after  forfeiture,  if  the  legal  title  be  permitted  to 
remain  vested  in  the  mortgagee,  he  holds  it  in  trust  for  the  mort- 
gagor.''    The  mortgage  when  paid  is  no  longer  an  incumbrance. 


~  Pico  ▼.  Gallardo,  52  Cal.  206. 

"  Grant  v.  Burr,  64  Cal.  298. 

"Drake  v.  Root,  2  Colo.  685,  per 
Hallett  C.  J. 

"  Eyster  v.  Gaff,  2  Colo.  228. 

"  Code  of  Civil  Procedure,  1887, 
§  261  In  Laws  1887,  p.  174.  Trust 
deeds  given  as  security  and  mort- 
gages containing  a  power  of  sale 
vest  the  legal  title  in  the  trustee. 
The  equity  of  redemption  or  equita- 
ble title  remains  in  the  mortgagor 
or  the  owner.  The  legal  title  of  the 
trustee  is  supplemented  by  a  power 
which  authorizes  him,  upon  default 
in  payment  of  the  mortgage  debt,  to 


advertise  and  sell  the  property;  the 
right  to  exercise  this  power  being 
dependent  upon  his  possession  of 
such  legal  title.  Stephens  v.  Clay, 
17  Colo.  489,  30  Pac.  43. 

'"  Lewis  V.  Hamilton,  26  Colo.  263, 
58  Pac.  196;  Belmont  M.  6  M.  Co.  v.  ' 
Costigan,  21  Colo.  471,  42  Pac.  647;  ^ 
Bent-Otero  Imp.  Co.  v.  Whitehead, 
25  Colo.  354,  54  Pac.  1023. 

'*  Chamberlain  v.  Thompson,  10 
Conn.  243.  251,  26  Am.  Dec.  390; 
Beach  v.  Clark,  6  Conn.  354;  Rock- 
well V.  Bradley,  2  Conn.  5;  Middle- 
town  Sav.  Bank  v.  Bates,  11  Conn. 
519,  523. 
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though  it  may  be  a  cloud  on  the  titled®  Courts  of  law  have  adopted 
equitable  principles  as  to  the  effect  of  a  mortgage,  holding  that  it 
is  a  conveyance  merely  by  way  of  pledge  for  the  debt,  and  that  the 
mortgagee  holds  the  title  solely  for  this  purpose,  aside  from  preserv- 
ing and  enforcing  his  security.^"*  The  mortgagor  is  the  owner  of 
the  mortgaged  land  as  against  every  one  but  the  mortgagee.  His 
equity  of  redemption  may  be  devised,  granted,  levied  upon,  and  set 
off  in  execution.  The  wife  of  a  mortgagor  is  entitled  to  dower,  and 
the  husband  of  a  mortgagor  to  curtesy.  A  mortgagor  in  possession 
may  acquire  a  settlement,  may  maintain  trespass  against  his  mort- 
gagee, and  may  take  the  emblements,  without  being  liable  to  account ; 
and  although  the  mortgagee  has  only  a  chattel  interest, — ^a  mere 
pledge  for  the  payment  of  the  debt, — ^yet  the  legal  title  vests  in  him 
upon  the  execution  'of  the  mortgage,  subject  to  be  defeated  only  on 
performance  of  the  condition;  and  after  condition  broken  the  only 
relief  for  the  mortgagor  is  in  equity.*® 

§24.  In  Delaware  a  mortgage,  as  between  the  mortgagor  and 
mortgagee,  is  only  a  security  for  the  payment  of  the  debt,  and, 
so  long  as  the  mortgagor  continues  in  possession,  does  not  convey 
the  legal  title  to  the  mortgagee;®^  but  in  the  meantime  it  is  a  lien  of 
so  high  a  nature  that  it  is  not  divested  by  a  sale  of  the  premises 
on  a  judgment  subsequently  obtained  against  the  mortgagor.  Yet 
after  breach  of  the  condition  and  possession  obtained  by  the  mort- 
gagee, the  legal  title  is  in  the  mortgagee,  and  it  is  no  longer  in  the 
power  of  the  mortgagor,  or  any  one  claiming  under  him,  to  recover 
possession'  by  ejectment.®*  As  against  every  one  but  the  mortgagee, 
the  mortgagor  in  possession  before  foreclosure  is  regarded  as  the 
owner  and  freeholder,  with  the  civil  and  political  rights  belonging 
to  that  character.®*  The  mortgagee  may,  upon  breach  of  the  condi- 
tion, use  at  the  same  time  all  the  remedies  the  law  affords  against 
the  person  and  the  property;  and  he  cannot,  without  some  special 
equity  in  favor  of  the  debtor,  be  restrained  from  proceeding  at  his 
election  upon  either  or  both  his  remedies.®* 

"  Cross  V.  Robinson,  21  Conn.  379,  '  ^  Chamberlain    v.    Thompson,    10 

387;    Dudley  v.   Cadwell,   19   Conn.  Conn.  243,  251,  26  Am.  Dec.  390. 

218,  227;  Phelps  v.  Sage,  2  Day,  151.  "Pox  v.  Wharton,  5  Del.  Ch.  200. 

"  Clinton  V.  Westbrook,  38  Conn.  "  Hall  v.  Tunnell,  1  Houst  320. 

9;   Doton  v.  Russell,  17  Conn.  146,  "Cooch  v.  Gerry,  3  Har.  280;  Cor- 

154;    Griswold   v.  Mather,   5  Conn,  nog  v.  Comog,  3  Del.  Ch.  407,  416; 

435,  440;  New  Haven  Savings  Bank  Walker  v.  Farmers'  Bank  (Del.),  14 

V.  McPartlan,  40  Conn.  90.  Atl.  819,  10  Atl.  Rep.  94,  100,  per 

"  Bates  V.  Coe,  10  Conn.  280,  294.  Salisbury,  Ch. 

And    see    Lacon    v.    Davenport,    16  **Newbold  v.  Newbold,  1  Del.  Ch. 

Conn.  331.  310. 
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§  25.  In  Florida  a  mortgage  is  not  deemed  a  conveyance  so  as  to 
entitle  the  mortgagee  to  recover  possession  without  a  foreclosure.®*^ 
It  does  not  pass  an  estate  in  fee.  It  is  a  specific  lien  upon  the  prop- 
erty, and  the.  mortgagor  is  divested  of  the  title  only  by  forfeiture 
of  the  condition  and  a  foreclosure  sale.**  It  is  held,  however,  that  a 
deed  of  trust  conveying  land  to  trustees,  with  power  to  sell  and  con- 
vey it  in  fee  and  apply  the  proceeds  to  the  payment  of  certain  lia- 
bilities of  the  grantor,  is  not  a  mortgage,  but  is  a  conveyance  which 
vests  the  legal  title  in  the  trustees.®^ 

§26.  In  Oeorg^  a  mortgage  is  a  mere  security  for  a  debt,  and 
th«  mortgagee  can  neither  enter  nor  maintain  ejectment.*®  All  he 
can  do  is  to  foreclose  and  sell,  and  make  his  money  out  of  the  sale ; 
and  the  rents  and  profits  belong  to  the  mortgagor  until  the  sale,  for 
the  reason  that  the  title  remains  in  him  until  the  sheriff  sells  him 
out,  and  puts  another  in  his  place.**  No  title  passes  by  the  mortgage  r 
it  is  only  by  foreclosure  that  the  title  is  changed.*®  It  is  now  de- 
clared in  the  Code  that  a  mortgage  is  only  a  security  for  a  debt,  and 
passes  no  title.*^  But  an  absolute  deed  with  a  bond  to  reconvey  passes 
the  legal  title.**  The  deed  and  bond  do  not,  separately  or  together, 
indicate  the  creation  of  a  mere  lien,  but  the  purpose  indicated  is,  to 
divest  the  grantor  of  title,  and  to  vest  title  in  the  grantee,  until  the 
debt  be  paid.*' 

§  27.  In  niinoifl  it  was  at  first  held,  in  accordance  with  the  rulings 
of  the  English  courts  of  common  law  jurisdiction,  that,  as  an  incident 
to  the  ownership  in  fee  by  the  mortgagee,  he  can  enter  before  condi- 
tion broken  or  bring  ejectment,  unless  the  mortgage  provides  that 
the  mortgagor  shall  retain  possession.**  But  it  is  now  the  settled  rule 
that  the  right  of  a  mortgagee  to  maintain  ejectment  against  the  mort- 
gagor  is  confined  to  cases  where  the  conditions  of  the  mortgage  have 
heen  broken,  or  there  has  been  default  in  the  payment  of  principal 
or  interest.*"    The  right  of  the  mortgagor  to  hold  possession  may  be 

» Bush,  Dig.  of  Stat  1872,  pp.  611,  ~VaBon  v.  Ball,  56  Ga.  268,  per 

612.  Jackson,  J. 

••McMahonv.  Russell,  17  Pla.  698;  •^Burnside  v.  Terry,  45  Ga.  621; 

Jordan  v.  Sayre,  29  Fla.  100,  10  So.  Jackson  v.  Carswell,  34  Ga.  279. 

823 ;   Ck)e  v.  Flnlayson,  41  Fla.  169,  "  Code  1882,  §  1954. 

26  So.  704;   Seedhouse  v.  Broward,  •»§  292;  Broach  v.  Barfleld,  57  Ga. 

34  Fla.  509,  16  So.  425.  601;    Phinizy  v.  Clark,  62  Ga.  623; 

"  Soutter  V.  Miller,  15  Fla.  625.  Allen  v.  Frost,  62  Ga.  659;  Groves  v. 

■  ••  Vason  V.  Ball,  56  Ga.  268;  Davis  Williams,  69  Ga.  614. 

V.  Anderson,  1  Ga.  176;  Ragland  v.  ••Gibson   v.   Hough,   60   Ga.    588; 

JusOces,  10  Ga.  65;  Elfe  v.  Cole,  26  West  v.  Bennett,  59  Ga.  507. 

Ga.    197;    United   States  v.   Athens  •*Lightcap  v.  Bradley,  186  111.  510, 

Armory,  35  Ga.  344;  Seals  v.  Cashin,  58  N.  E.  221. 

2  Ga.  Dec.  76;  Carter  V.  Gunn,  64  Ga.  "Kranz    v.    Uedelhofen,    193    111. 

651;  Carter  v.  Hough,  60  Ga.  588.  477,  62  N.  E.  239;  Esker  v.  Heffer- 
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implied.  The  permission  granted  to  the  mortgagor  to  hold  posses- 
sion until  default  may  be  implied  from  the  terms  of  the  mortgage, 
even  though  there  is  no  express  provision  to  that  effect.  ••  The  right 
of  the  maker  of  a  trust  deed  to  retain  possession  and  collect  the  rents 
and  profits  is  implied  where  the  trust  deed  provides  that  upon  breach 
of  condition  the  maker  waives  all  right  to  possession  and  to  the  in- 
come and  rents  of  the  premises.®^  Upon  breach  of  the  condition, 
the  mortgagee  has  the  legal  title,*®  and  may  bring  his  action  without 
giving  the  party  in  possession  any  notice  to  quit.®*  The  condition 
is  broken  when  one  or  more  instalments  are  due  and  unpaid ;  because, 
the  condition  being  an  entirety,  it  is  invisible,  and  a  failure  to  pfiy 
any  part  of  the  debt  is  a  breach  of  the  condition.^*^®  The  mortgagee 
may  pursue  all  his  remedies  at  the  same  time :  he  may  proceed  against 
the  debtor  personally;  against  the  property  by  bill  in  chancery  for 
a  strict  foreclosure,  or  for  a  foreclosure  and  sale;  or,  when  the  debt 
is  all  due,  by  scire  facias;  and  he  may  bring  ejectment  for  the  pos- 
session, or  make  peaceable  entry.*^^  But  even  after  condition  broken, 
a  mortgage  is  not  an  absolute  outstanding  title  of  which  a  stranger 
can  take  advantage  to  defeat  a  recovery  in  ejectment  by  the  mort- 
gagor.*®* Except  as  against  the  mortgagee,  the  mortgagor  is  regarded 
for  all  beneficial  purposes  as  the  owner  of  the  land.*®*  Moreover 
the  mortgagor  or  a  purchaser  from  him  is  the  legal  owner  of  the  mort- 
gaged estate  as  against  all  persons  except  the  mortgagee  or  his  as- 
signs, who  are  the  legal  owners  for  one  purpose  only,  namely,  the 
enforcement  of  the  debt  secured.*®* 


nan,  159  HI.  38,  41  N.  E.  1113;  Davis 
V.  Dale,  150  111.  239,  37  N.  B.  215; 
Taylor  v.  Adams,  115  111.  570,  4  N.  B. 
837;  Anderson  v.  Strauss,  98  111. 
485;  Master  v.  Hauser,  94  111.  433; 
Oldham  V.  Pfleger,  84  111.  102;  Kil- 
gour  V.  Oockley,  83  111.  109;  Van- 
sant  V.  Allmon,  23  111.  30. 

■•Kranz  v.  Uedelhofen,  193  111. 
477,  62  N.  E.  239;  CarroU  v.  Bal- 
lance,  26  III.  9;  Hobart  v.  Sanborn, 
13  N.  H.  226;  Jamieson  v.  Bruce,  6 
Gill  6  J.  74. 

•'Kranz  v.  Uedelhofen,  193  111. 
477,  62  N.  B.  239. 

••Walker  v.  Warner.  179  111.  16, 
53  N.  B.  594,  70  Am.  St.  Rep.  185. 

••Carroll  v.  Ballance,  26  111.  9,  79 
Am.  Dec.  354 ;  Vansant  v.  Allmon,  23 
111.  30,  33;  Delahay  v.  Clement,  4  111. 
201,  202;  Nelson  v.  Pinegar,  30  111. 
473;  Jackson  v.  Warren,  32  111.  331; 
Pollock  V.  Maison,  41  111.  516;  Har- 


per V.  Ely,  70  111.  681;  Barrett  v. 
Hinckley,  124  111.  32,  14  N.  E.  Rep. 
863;  Gibson  v.  Rees,  50  111.  383; 
Delano  v.  Bennett,  90  111.  533;  Light- 
cap  V.  Brfidley,  186  111.  510,  58  N.  E. 
221.       • 

'<»  Kranz  v.  Uedelhofen,  193  111. 
477,  62  N.  B.  239. 

»"  Karnes  v.  Lloyd,  62  111.  113; 
Brickson  v.  Rafferty,  79  111.  209. 

*"Hall  v.  Lance,  25  111.  277;  Old- 
ham V.  Pfleger,  84  111.  102. 

»«  Pitch  V.  Pinckard,  5  111.  69;  Val- 
lette  V.  Bennett,  69  111.  632;  Barrett 
V.  Hinckley,  124  111.  32,  14  N.  E.  863, 
7  Am.  St.  Rep.  331. 

»••  Lightcap  V.  Bradley,  186  111.  510. 
58  N.  E.  221;  Gibson  v.  Rees,  50  111. 
383;  Delano  v.  Bennett,  90  111.  533; 
Emory  v.  Keighan,  88  IlL  482; 
Barrett  v.  Hinckley,  124  111.  82,  14 
N.  E.  863. 
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§  28.  In  Indiana  the  common  law  doctrine,  that  the  legal  estate 
Tests  in  the  mortgagee,  was  adhered  to  many  years,  as  appears  by  the 
earlier  cases;  but  it  no  longer  prevails.  The  settled  doctrine  in  this 
State  is  that  a  mortgage  is  but  a  lien  on  the  land  as  a  security  for  the 
debt,  and  that  the  legal  title  remains  in  the  mortgagor,  subject  to  the 
lien  of  the  mortgage.^®'  It  is  provided  by  statute  that,  in  the  absence 
of  stipulations  to  the  contrary,  the  mortgagor,  until  foreclosure,  may 
retain  possession  of  the  mortgaged  estate.^®* 

§  29.  Iowa. — ^The  interest  of  the  mortgagee  is  regarded  as  a  lien 
upon  the  land  for  the  debt,  which  may,  by  certain  proceedings,  ripen 
into  a  title,  or  rather  may  divest  the  title  of  the  mortgagor.  Some  act 
of  the  mortgagee  is  necessary,  that  he  may  acquire  an  indefeasible 
title  which  the  mortgagor  will  not  be  able  to  defeat  by  redemption. 
The  interest  of  the  mortgagor  is  an  estate  of  inheritance,  which  is  in 
no  way  affected  by  the  mortgage  before  entry  and  foreclosure,  except 
by  the  lien  created.  The  fact  that  a  mortgage  confers  upon  the  mort- 
gagee a  right  of  entry  upon  breach  of  the  condition  gives  him  no  addi- 
tional right,  inasmuch  as  the  right  exists  under  the  law,  without  such 
provision.^®^  It  is  now  provided  by  statute  that,  in  the  absence  of  stip- 
ulations to  the  contrary,  the  mortgagor  retains  the  legal  title  and  the 
right  of  possession.^*^* 

This  statute  applies  to  a  conveyance  absolute  in  terms  to  secure  the 
payment  of  a  debt.^®*^  An  absolute  deed  made  as  security  for  a  debt 
conveys  the  legal  title.^**^ 

§  30.  In  Kansas  the  legal  estate  remains  in  the  mortgagor  after 
making  a  mortgage,  and  it  is  provided  by  statute  that,  in  the  absence 
of  stipulations  to  the  contrary,  he  may  retain  possession  of  the  mort- 
gaged estate.^^^  "Some  of  the  States  still  adhere  to  the  common  law 
view,  more  or  less  modified  by  the  real  nature  of  the  transaction ;  but 
in  most  of  them,  practically,  all  that  remains  of  the  old  theories  is 
their  nomenclature.  In  this  State  a  clear  sweep  has  been  made  by 
statute.    The  common  law  attributes  of  mortgages  have  been  wholly 

"•  Fletcher  v.  Holmes,  82  Ind.  497.  Hall  v.  Savill,  3  Greene,  37,  54  Am. 

513;  Francis  v.  Porter,  7  Ind.  213;  Dec.  4S5. 

Morton  v.  Noble,  22  Ind.  160, 11  Am.  »»  R.  Ck)de  1880,  f  1938. 

Rep.  7;  Grable  v.  McCulloh,  27  Ind.  »*  Harrington  v.  Foley,  108  Iowa, 

472;  Reaaoner  v.  Edmundson,  5  Ind.  287,  79  N.  W.  64.    As  to  discussions 

393.  prior  to  this  statute,  see  Richards  v. 

"•G.  A  H.  Stat.  p.  335.    Prior  to  Crawford,  50  Iowa,  494;  Burdick  v. 

184d,  when  this  statute  was  passed,  Wentworth,  42  Iowa,  440;  Farley  v. 

the  mortgagee  could  recover  posses-  troocher,  11  Iowa,  570. 

sion  at  any  time  unless  restrained  ^^Haggerty  v.  Brower,  105  Iowa, 

by  the  terms  of  the  mortgage.  395,  75  N.  W.  321. 

'"White  V.  Rittenmyer,  30  Iowa.  "'Dassler's  Stat.  1876,  ch.  68,  §  1; 

268;  Courtney  v.  Carr,  6  Iowa,  238;  Seckler  v.  Delfs,  25  Kan.  159;  Cook 

V.  Knowles,  38  Mich.  316. 
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set  aside ;  the  ancient  theories  have  been  demolished ;  and  if  we  could 
consign  to  oblivion  the  tenns  and  phrases — ^without  meaning  except  in 
reference  to  those  theories — with  which  our  reflections  are  still  em- 
barrassed^ the  legal  profession^  on  the  bench  and  at  the  bar^  would 
more  readily  understand  and  fully  realize  the  new  condition  of 
things.""* 

A  trust  deed^  being  merely  a  mortgage,  is  regarded  as  conveying 
no  estate  or  title  in  the  land,  but  as  creating  merely  a  lien.^^* 

§  31.  In  Eentuoky,  since  the  adoption  of  the  Civil  Code,  a  mort- 
gage is  regarded  as  a  mere  security  for  debt,  and  substantially,  both 
at  law  and  in  equity,  the  mortgagor  is  the  real  owner  of  the  mort- 
gaged property  until  foreclosure.^^*  The  rents  and  profits  of  the 
mortgaged  premises  belong  to  the  mortgagor  until  he  is  divested  of 
the  title,  unless  there  is  a  specific  pledge  of  them  in  the  mortgage.^^* 

§  32.  In  Louisiana  a  mortgage  is  a  species  of  alienation,  but  not  a 
sale.  It  is  an  alienation  of  a  right  on  the  property,  not  of  the  prop- 
erty itself.  The  title,  as  well  as  the  possession,  remains  in  the 
owner.^^*  The  Civil  Code  of  this  State  defines  a  mortgage  as  "a 
right  granted  to  the  creditor  over  the  property  of  the  debtor  for  the 
security  of  his  debt,  and  gives  him  the  power  of  having  the  property 
seized  and  sold  in  default  of  payment.  Mortgage  is  a  species  of 
pledge,  the  thing  mortgaged  being  bound  for  the  payment  of  the 
debt,  or  fulfillment  of  the  obligation.  The  conventional  mortgage 
is  a  contract,  by  which  a  person  binds  the  whole  of  his  property,  or  a 
portion  of  it  only,  in  favor  of  another,  to  secure  the  execution  of 
some  engagement,  but  without  divesting  himself  of  the  possession."*^^ 
A  conventional  mortgage  is  one  founded  upon  the  covenants  of  the 
parties  in  contradistinction  to  a  legal  mortgage. 

§  33.  In  Maine  a  mortgage  vests  the  mortgagee  with  the  legal 
estate  conditionally,*^*  and  it  is  provided  by  statute  that  he  may  enter 
before  breach  of  the  condition,  when  there  is  no  agreement  to  the  con- 

"« Chick   V.   Wlllets,   2   Kan.   384.  "•MUler  v.  Shotwell,  38  La.  Ann. 

See,   also,    Waterson   v.   Devoe,    18  890;    Duclaud   v.    Rousseau,    2   La. 

Kan.  223;   Southern  Kan.  R.  Co.  v.  Ann.  168;   see  Conrad  v.  Prieur,  6 

Sharpless,  62  Kan.  841,  62  Pac.  662;  Rob.  49. 

Hunt  V.  Bowman,  62  Kan.  448.  63  »"  Civil  Code  1870,  arts.  3278,  3279, 

Pac.  747;  Chicago  K.  6  W.  R.  Co.  v.  3290;    Benjamin,   Succession  of,  39 

Need,  2  Kan.  App.  492,  496.  43  Pac.  La.  Ann.  612,  2   So.  187;   Gates  v. 

997.  Gaither,  46  La.  Ann.  286,  15  So.  50. 

"*  Lenox  v.  Reed.  12  Kan.  223,  227;  "*§  702;  Blaney  v.  Bearce,  2  Me. 

Robbins  v.  Sackett,  23  Kan.  301.  132;  Jones  v.  Smith,  79  Me.  446,  10 

"*Woolley  v.  Holt,  14  Bush,  788;  Atl.  254;    Mitchell  v.   Burnham,  44 

Douglass   v.    Cline,    12    Bush,   608;  Me.  286;    Howard  v.  Houghton,  64 

Taliaferro  v.  Gay,  78  Ky.  496.  Me.  445. 

"» Taliaferro  v.  Gay,  78  Ky.  496. 
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[§§  28-30. 


trary.  The  mortgagor/^®  as  to  every  one  but  the  mortgagee,  is  con- 
sidered as  having  the  legal  estate,  and  the  power  of  conveying  it  or  in- 
cumbering it  subject  to  the  lien  of  the  mortgage."® 

§  34.  Karyland. — ^The  mortgagee  has  the  legal  estate,  and  is  en- 
titled to  possession  immediately  upon  the  execution  of  the  mortgage, 
unless  there  be  some  agreement  of  the  parties  to  the  contrary.  ^^^ 
Ordinarily  he  may  pursue  all  his  remedies  at  the  same  time."*  As  to 
all  other  persons,  the  mortgagor  is  deemed  the  owner.  He  may,  there- 
fore, when  the  mortgage  allows  him  to  remain  in  possession  imtil 
default,  maintain  ejectment  against  a  third  party  who  rests  his  de- 
fence entirely  on  possession  and,  an  outstanding  title  in  the  mort- 
gagee.^^' Moreover,  being  the  substantial  owner,  he  is  entitled  to  sue 
for  damages  done  the  estate  by  a  third  person.^*^ 

§  35.  In  Massachuaetta  the  English  characteristics  of  a  mortgage 
are  retained.  It  confers  upon  the  mortgagee  a  legal  estate  and  the 
right  of  possession.  "The  first  great  object  of  a  mortgage,^'  says 
Chief  Justice  Shaw,***  "is,  in  the  form  of  a  conveyance  in  fee,  to  give 
to  the  mortgagee  an  effectual  security,  by  the  pledge  or  hypothecation 
of  real  estate,  for  the  payment  of  a  debt,  or  the  performance  of  some 
other  obligation.  The  next  is  to  leave  to  the  mortgagor,  and  to 
purchasers,  creditors,  and  all  others  claiming  derivatively  through 
him,  the  full  and  entire  control,  disposition,  and  ownership  of  the 
estate,  subject  only  to  the  first  purpose,  that  of  securing  the  mort- 
gagee. Hence  it  is  that,  as  between  mortgagor  and  mortgagee,  the 
mortgage  is  to  be  regarded  as  a  conveyance  in  fee ;  because  that  con- 
struction best  secures  him  in  his  remedy  and  his  ultimate  right  to  the 
estate,  and  to  its  incidents,  the  rents  and  profits.  But  in  all  other 
respects,  imtil  foreclosure,  when  the  mortgagee  becomes  the  absolute 
owner,  the  mortgage  is  deemed  to  be  a  lien  or  charge,  subject  to 
which  the  estate  may  be  conveyed,  attached,  and  in  all  other  respects 
dealt  with  as  the  estate  of  the  mortgagor.  And  all  the  statutes  upon 
the  subject  are  to  be  so  construed;  and  all  rules  of  law,  whether 
administered  in  law  or  in  equity,  are  to  be  so  applied  as  to  carry  these 
objects  into  effect.'*    And  in  another  case  the  same  eminent  jurist 


'"Rev.  Stat.  1883,  ch.  90,  5  2;  Hus- 
sey  V.  FiBher.  94  Me.  301,  47  Atl. 
525. 

»»WllkinB  V.  French,  20  Me.  111. 

»»  Brown  v.  Stewart,  1  Md.  Ch.  87; 
Lcighton  v.  Preston.  9  Gill,  201; 
Jamieson  v.  Bruce,  6  Gill  6  J.  72,  26 
Am.  Dec.  557,  per  Archer.  J.;  Mc- 
Kim  V.  Mason.  3  Md.  Ch.  186;  Sum- 
wait   V.    Tucker,    34    Md.    89;    An- 


napolis 6  Elkridge  R.  Co.  v.  Gantt, 
39   Md.   115. 

« Wilhelm  V.  Lee,  2  Md.  Ch.  322 ; 
Brown  v.  Stewart,  1  Md.  Ch.  87. 

"■  George's  Creek  Coal  &  Iron  Co. 
V.  Detmold,  1  Md.  225,  237;  see  Laws 
1900,  ch.  559,  p.  873. 

'*•  Annapolis  &  Elkridge  R.  Co.  v. 
Gantt,   39    Md.    115. 

*»Bwer  V.  Hobbs,  5  Met  1-3. 
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says:"*  "Mortgaging  is  not  such  a  conveying  away  of  the  estate  as 
divests  the  entire  title  of  the  owner.  It  is  a  charge  or  incumbrance 
created  put  of  that  estate,  and  may  amount  to  a  small  part  only  of  its 
value.  Although,  as  between  mortgagor  and  mortgagee,  it  is  a  trans- 
mission of  the  fee,  which  gives  the  mortgagee  a  remedy  in  the  form 
of  a  real  action,  and  constitutes  a  legal  seisin,  yet  to  most  other  pur- 
poses a  mortgage,  before  the  entry  of  the  mortgagee,  is  but  a  pledge 
and  real  lien,  leaving  the  mortgagor  to  most  purposes  the  owner.*'^*^ 

§  36.  In  Michigan  no  action  of  ejectment  can  be  maintained  by  a 
mortgagee,  or  his  assigns  or  representatives,  for  the  recovery  of  the 
mortgaged  |)reniises,  until  the  title. shall  have  become  absolute  upon 
a  foreplosure  of  the  mortgage.^*®  Not  being  allowed  as  mortgagee  to 
bring  an  ejectment  suit,  he  is  not  allowed  to  maintain  a  bill  for  fore- 
closure as  a  proceeding  auxiliary  to  the  ejectment  suit.  Nor  can, he 
convert  a  bill  in  aid  of  ejectment  proceedings  into  a  foreclosure  bill 
by  merely  substituting  the  ordinary  prayer  for  foreclosure  in  place  of 
the  prayer  originally  made.^^*  The  mortgagee  has  no  legal  title  in 
the  land  mortgaged,  but  only  a  lien  for  the  security  of  the  mortgage 
debt.^'*^  A  mortgage  in  common  law  form,  executed  prior  to  the  stat- 
ute which  deprived  mortgagees  of  the  right  of  possession,  gave  the 
mortgagee  or  his  assigns  the  right  to  go  into  the  enjoyment  of  the 
lands  and  hold  them  until  redeemed.*"^  Under  the  existing  statute 
a  mortgagor  is  entitled  to  recover  possession  from  his  mortgagee  at 
any  time  before  his  rights  have  been  foreclosed.*'* 

A  conveyance  in  trust  to  secure  an  indebtedness  is  only  a  mort- 
gage, and  does  not  preclude  the  mortgagor  from  claiming  the  title  in 
fee.***  But  an  absolute  deed,  though  intended  as  a  mortgage,  gives 
the  grantee  the  legal  title  and  the  right  of  possession.*** 

§  37.  In  Hinnesota  it  is  declared  by  statute  that  a  mortgage  of 
real  property  shall  not  be  deemed  a  conveyance,  so  as  to  enable  the 

^Howard  v.  Robinson,   4   Cush,  Mich.   270;    Gorham  v.   Arnold,  22 

119-123.  Mich.  247 ;  Wagar  v.  Stone,  36  Mich. 

"'See,   also,    S   708;    Norcross  v.  364;    Lee  v.   Clary,   88  Mich.   223; 

NorcroBS.  105  Mass.  266;  Bradley  v.  Dawson  v.  Peter,  119  Mich.  274,  77 

Fuller,   23  Pick.  1,  9;    Hapgood  v.  N.  W.  997. 

Blood,  11  Gray,  400;   Sparhawk  v.  ^  Hoffman  v.  Harrington,  33  Mich. 

Bagg,  16  Gray,  683;  Steel  v.  Steel,  4  392;    Schwarz  v.  Sears,  Walw.  Ch. 

Allen,  417;    Silloway  v.  Brown,  12  170;   Stevens  v.  Brown,  Walk.  Ch. 

Gray,  30;   Erskine  v.  Townsend,  2  41;  Mundy  v.  Munroe,  1  Mich.  68. 

Mass.  493,  3  Am.  Dec.  71.  "*  Humphrey  v.  Hurd,  29  Mich.  44. 

^Annot    Stats.    1882,    S    7847;  ""Flint  6  Pere  Marquette  R,  Co. 

Bowen  v.  Brogan,  119  Mich.  218,  77  v.  Auditor  General,  41  Mich.  636,  2 

N.  W.  942,  75  Am.  St.  Rep.  387.  N.  W.  835. 

"•Livingston  v.  Hayes,  43  Mich.  "•Jeffery  v.  Hursh,  42  M|ch.  668, 

129,  6  N.  W.  78.  4  N.  W.  303. 

"•Caruthers     v.     Humphrey,     12 
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owner  of  the  mortgage  to  recover  possession  of  it  without  a  fore- 
clpsure.**'  Bef erring  to  this  statute,  Chief  Justice  Emmet  says:*** 
'This,  it  appears  to  me,  deprives  the  mortgagee  of  the  only  material 
advantage  which  remained  to  him  from  being  considered  the  owner 
of  the  fee;  and  although,  out  of  deference  to  the  past,  we  may  still 
regard  him  as  the  legal  owner,  he  is  such  in  theory  only,  having  no 
right  to  interfere  with  the  possession  save  by  consent  of  the  mortgagor. 
The  effect  of  the  change  just  referred  to  is  to  dissipate  whatever  of 
title  he  may  formerly  have  had  beyond  that  of  a  mere  lien  or  security. 
And  although  the  mortgagee  may,  by  obtaining  a  strict  foreclosure; 
eventually  secure  possession,  and  thus  complete  his  title  under  the 
mortgage,  yet,  as  the  courts  may,  and  in  practice  generally  do,  direct 
the  property  to  be  sold,  even  when  a  strict  foreclosure  is  asked  for,  he 
is  by  no  means  certain  of  ever  perfecting  that  title  which  the  mort- 
gage purports  to  convey.  And  if  the  property,  by  direction  of  the 
court  or  otherwise,  be  sold  to  satisfy  the  mortgage,  the  purchaser, 
when  he  receives  his  deed,  takes,  not  the  title  of  the  mortgagee,  for 
that  is  extinguished  by  the  application  of  the  proceeds  of  the  sale; 
nor  does  he  take  simply  the  title  of  the  mortgagor  at  the  time  of  the 
sale,  for  that  is  incomplete ;  but  he  takes  the  title  which  was  in  the 
mortgagor  at  the  time  the  mortgage  was  given,  which  is  equivalent 
to  botf 


§  38.  In  MisslMippi,  upon  a  breach  of  the  condition  of  a  mortgage, 
the  legal  title  becomes  absolute  in  the  mortgagee,  who  thereupon  be- 
comes entitled  to  the  possessioii  of  the  property  as  an  incident  to  the 
title.^*'  The  Code  now  provides  that  before  a  sale  under  a  mortgage, 
or  deed  of  trust,  the  mortgagor  or  grantor  shall  be  deemed  the  owner 
of  the  legal  title  of  the  property  conveyed,  except  as  against  the  mort- 
gagee and  his  assigns,  or  the  trustee,  after  breach  of  the  condition  of 
the  mortgage  or  deed/'®  The  debt  is  considered  as  the  principal,  and 
the  mortgage  as  an  incident  only.  The  mortgagee,  notwithstanding 
the  form  of  the  conveyance,  has  but  a  security.  The  principles  long 
established  in  chancery  have,  under  the  Code,  become  naturalized  in 
the  courts  of  common  law,  so  that  until  foreclosure  the  mortgagee  is 
regarded  as  having  a  chattel  interest  only.     Even  after  the  mort- 

» G.  S.  1878,  eh.  75,  §  29.  Dec.  243 ;  Rice  v.  St.  Pkul  6  Pacific 

"*  Adams    v.    Corriston,    7    Minn.  R.  Co.  24  Minn.  464. 

456.    And  see  Donelly  v.  Slmonton,  "^Hill  v.  Roberston,  24  Miss.  368; 

7  Minn.  167;   Berthold  v.  Holman,  Harmon  v.  Short,  8  Smede  &  M.  433. 

12  Minn.  336,  93  Am.  Dec.  233;  Bert-  ^R.  Code  1880,  §  1204;  Carpenter 

hold  T.  Fox,  13  Minn.  501,  97  Am.  v.  Bowen,  42  Miss.  28. 
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gagee  has  taken  possession^  the  mortgaged  estate  is  regarded  as  & 
pledge  only."* 

As  respects  third  persons,  and  the  mortgagee  also  until  after  for- 
feiture, the  mortgagor  is  the  owner  of  the  legal  real  estate,  and  the 
mortgagee  has  only  a  security  for  the  debt.  "The  legal  title,*'  says 
Chief  Justice  Simrall,  in  a  recent  case,^**  **may  be  asserted  by  the 
mortgagee,  but  only  for  Ihe  protection  of  his  debt,  and  to  make  the 
security  available  for  its  payment." 

§  39.  Missouri. — ^By  a  mortgage,  or  a  deed  of  trust  in  the  nature 
of  a  mortgage,  the  legal  title,  after  condition  broken,  passes  to  the 
mortgagee  or  trustee.  ^*^  The  addition  of  a  power  to  sell,  without 
judicial  proceedings  to  foreclose,  cannot  avoid  the  legal  effect  of  the 
grant.***  The  trustee,  after  dishonor  of  the  notes  secured,  may  enter, 
and  without  sale  or  foreclosure  may  maintain  his  possession  for  the 
use  of  the  beneficiary,  not  only  against  all  outsiders,  but  against  the 
maker  of  the  deed  himself,  until  the  payment  of  the  debt.  It  has  long 
been  established  in  this  State  that  after  condition  broken  the  mort- 
gagee may  maintain  ejectment.**' 

Where  a  mortgage  debt  is  payable  by  instalments,  the  condition  is 
broken  by  non-payment  of  any  one  of  them,  and  the  mortgagee  may 
thereupon  enter  or  bring  ejectment,  and  it  is  no  defence  to  such  a 
suit  that  all  the  instalments  are  not  due.  The  authorization  con- 
tained in  a  mortgage,  to  sell  only  in  event  that  "the  said  notes  should 
not  be  well  and  truly  paid,''  should  be  construed  to  mean  in  ease  they 
should  not  be  paid  as  they  respectively  become  due.  The  mortgagee 
is  not  by  such  condition  compelled  to  wait  till  the  last  note  is  dishon- 
ored before  applying  his  remedy.***  But  although  a  mortgage  is  a 
conveyance  in  fee  upon  condition,  it  is,  even  after  the  condition  is 
broken  and  the  legal  title  has  passed  to  the  mortgagee,  merely  a 

^Buckley  v.  Daley,  45  Miss.  338,  is  Carpenter  v.  Bowen,  42  Miss.  28, 

345.     "The   relation  of  debtor  and  49. 

creditor  exists/'  says  Chief  Justice  ^^Buck  v.  Payne,  52  Miss.  271. 
Peyton,  "and  the  equity  of  redemp-  *•»  Meyer  v.  Campbell,  12  Mo.  603. 
tion  is  unimpaired.  Although  the  '"Johnson  v.  Houston,  47  Mo.  227; 
mortgagee  has  a  chattel  interest  Woods  v.  Hilderbrand,  46  Mo.  284, 
only,  yet,  in  order  to  render  his  2  Am.  Rep.  513;  Kennett  v.  Plum- 
pledge  available,  and  give  him  the  mer,  28  Mo.  142. 
intended  beijeflt  of  his  security,  it  ***Walcop  v.  McKinney,  10  Mo. 
is  considered  as  real  property  to  en-  229;  Sutton  v.  Mason,  38  Mo.  120; 
able  him  to  maintain  ejectment  for  Reddick  v.  Qressman,  49  Mo.  389; 
the  recovery  of  the  possession  of  the  Bailey  v.  Winn,  101  Mo.  649,  12  S. 
land  mortgaged;  when  contemplated  W.  1045. 

in  every  other  point  of  view,  it  is  ^**Keddlck   v.    Gressman,    49    Mo^ 

personal  property."    To  same  effect  389. 
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^ecnrity  for  the  debt,  and  is  extinguished^  and  the  title  revested, 
whenever  the  debt  is  paid.^** 

§  89r.  Xontana. — ^A  mortgage  of  real  property  is  not  deemed  a 
conveyance^  whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property  without  fore- 
closure and  sale.^*' 

§  40.  Nebraska. — ^The  doctrine  is  established  that  the  mortgagee 
is  not  seised  of  the  freehold,  either  at  law  or  in  equity,  either  before 
or  after  condition  broken.^*^  It  merely  creates  a  lien.  It  is  provided 
by  statute  that  the  mortgagor,  in  the  absence  of  stipulations  to  the 
contrary,  retains  the  legal  title  and  right  of  possession^**  until  con- 
firmation of  a  foreclosure  sale.  A  deed  of  trust  to  secure  the  payment 
of  a  debt,  being  in  effect  a  mortgage,  is  held,  in  accordance  with  the 
general  rule  that  a  mortgage  does  not  pass  the  legal  title,  not  to  vest 
^  legal  estate  in  the  trustee.**® 

§  41.  In  Nevada  the  courts  seem  to  hold  the  title  does  not  pass 
from  the  mortgagor  before  breach  of  the  condition.*"®  It  is  pro- 
vided by  statute  that  a  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  land,  without  a  foreclosure  and 
sale.***  It  seems  that  even  a  deed  absolute  in  form  amounts  only  to 
an  equitable  lien,  and  does  not  vest  the  legal  title  in  the  grantee.*'^^ 

§  42.  New  Hampsliire. — ^The  seisin,  or  possession,  as  well  as  the 
title,  passes  directly  to  the  mortgagee  unless  he  is  restrained  by  the 
provisions  of  the  deed;  and  upon  a  breach  of  the  condition  he  is  in 
any  case  entitled  to  the  possession.  The  mortgagor  retains,  as  against 
the  mortgagee,  nothing  more  than  a  mere  power  to  regain  the  fee 
upon  the  performance  of  a  condition,  and  this  condition  is  strictly  a 

^  Pease  v.  Pilot  Knob  Iron  Ck).  49  Connolly  v.  OiddingB,  24  Neb.  131, 

Ho.   124.  37    N.  W.  939;  Clark  v.  Missouri  K. 

^  Comp.  Stats.  1887,  Code  of  Civ.  ft  T.  Trust  Co.  59  Neb.  53.  80  N.  W. 

Proced.  §  871;  Gallatin  Co.  v.  Beat-  257;  Orr  v.  Broad,  52  Neb.  490,  72 

tie.  3  Mont  173;  Pee  v.  Swlngly,  6  N.  W.  850. 

Mont.  596,  13  Pac.  375;  First  Nat.        ''V^ebb  v.  Hoselton,  4  Neb.  308, 

Bank  v.  Bell  S.  6  C.  Min.  Co.  8  19  Am.  Rep.  638;  Kyger  v.  Ryley,  2 

Mont  32.  19  Pac.  403;   Holland  v.  Neb.   20;    Hurley  v.  Estes.  6  Neb. 

Commissioners,    15    Mont.    460,    39  386. 
Pac  575.  "*Whitmore  v.  Shiverick,  3  Nev. 

**  Kyger  v.  Ryley,  2  Neb.  20,  28;  288;  Hyman  v.  Kelly,  1  Nev.  179. 
Hurley  v.  Estes,  6  Neb.  386;  Union       »*G.  S.  1885,  Civ.  Proced.  §  3284; 

Hut  Life  Ins.  Co.  v.  Lovitt,  10  Neb.  Orr  v.  Ulyatt,  23  Nev.  134,  43  Pac. 

301,  4  N.  W.  986;  McHugh  v.  Smiley,  916. 

17  Neb.  620.  20  N.W.  296;  Morrill  V.        ""First   Nat   Bank   v.   Kreig,   21 

Skinner.  57  Neb.  164,  77  N.  W.  375;  Nev.  404,  32  Pac.  641.    See,  bowever. 

Barber  v.  Crowell,  65  Neb.  571,  75  Bropby  Mining  Co.  v.  Brophy  &  Dale 

1^.  W.  1109.  Gold  and  Silver  Mining  Co.  15  Nev. 

>«  Compiled   Stats.   1885,   p.   482;  101. 
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condition  precedent.***  A&  against  all  other  persons  the  mortgagor 
is  regarded  as  the  owner,  and  may  maintain  a  real  action  to  recover 
possession.  The  mortgagee  has  the  legal  title  merely  so  far  as  is 
necessary,  in  order  to  enable  him  to  obtain  the  full  benefit  of  the 
security,  and  prevent  any  violation  of  his  rights  under  the  mort- 
gage.**^* Whenever  the  mortgagee  is  entitled  to  possession  he  may 
doubtless  treat  the  possession  of  the  mortgagor  as  a  disseisin,. at  his 
election,  and  may  at  once  maintain  a  writ  of  entry  for  the  recovery 
of  possession,  without  notice  to  quit ;  but  until  such  election  the  pos- 
session of  the  mortgagor  cannot  be  regarded  as  a  disseisin,  but  as 
permissive,  and  bearing  in  many  respects  a  close  analogy  to  strict 
tenancy  at  will  or  at  sufferance.  Until  this  power  of  election  is  exer- 
cised, the  mortgagor  is  in  with  the  privity  and  assent  of  the  mort- 
gagee, and  in  subordination  to  hie  title ;  and  it  is  therefore  held,  upon 
the  ground  of  such  presumed  assent,  that  the  mortgagor  is  not  liable 
to  the  mortgagee  for  the  rents  and  profits  while  so  in  possession.**" 

§  43.  In  Hew  Jersey  the  nature  of  the  mortgage  as  a  conveyance 
of  an  estate  to  the  mortgagee  in  fee  simple,  subject  to  be  defeated  by 
the  performance  of  the  condition,  remains  as  it  was  at  common  law, 
with  the  modification  that  the  mortgagee  cannot  enter  immediately 
as  at  pommon  law,  but  only  upon  breach  of  the  condition.* '•  A  mort- 
gage is  merely  auxiliary  to  the  debt,  and  the  estate  of  the  mortgage  is 
annihilated  by  the  extinguishment  of  the  debt  secured  by  it,  even 
after  the  day  of  payment  named  in  the  condition.  In  fact,  the  latter 
conclusion  will  necessarily  follow  whenever  the  mortgage  is  regarded, 
not  as  a  comnwn  law  conveyance  on  condition,  but  as  a  security  for 
the  debt,  the  legal  estate  being  considered  as  subsisting  only  for  that 
purpose.*"^  Yet  the  generally  received  aspect  in  which  a  mortgage  is 
regarded  is  as  a  mere  security  for  the  debt  and  not  an  alienation.*®* 

"•Brown  v.  Cram,  1  N.  H.  169;        '•'Wade  v.  Miller,  32  N.  J.  L.  296; 

Southerin  v.  Mendum,  5  N.  H.  420;  Schalk  v.  Kingsley,  42  N.  J.  L.  32, 

M'Murphy  v.   Minot,   4   N.   H.   251,  35. 

255;  Tripe  v.  Marcy.  39  N.  H.  439;        "•Shields  v.  Lozear,  84  N.  J.  L. 

Hobart  v.   Sanborn,  13"  N.  H.   226,  496,  3  Am.  Rep.  256,  per  Depue,  J., 

38  Am.  Dec.  483.  citing  Osborne  v.  Tunis,  25  N.  J.  L. 

*»*  Ellison  V.  Daniels,  11  N.  H.  274;  633,  651;  Montgomery  v.  Bniere,  4 

Parish  V.  Gilmanton,  11  N.  H.  293,  N.  J.  L.  260,  279,  per  Southard,  J., 

298;  Whittemore  v.  Oibbs,  24  N.  H.  whose  dissenting  opinion  was  adopt- 

484;  Great  Palls  Co.  v.  Worster,  15  ed  in  the  Court  of  Errors,  5  N.  J.  L. 

N.  H.  412,  444.  865;   Vemer  v.  Betz,  46  N.  J.  Bq. 

>»Chellis  V.  Steams,  22  N.  H.  312;  256,  19  Atl.  Rep.  206,  208;  McMahon 

Furbush  v.  Goodwin,  29  N.  H.  321,  v.  Schoonmaker,  51  N.  J.  Eq.  95,  25 

332.  Atl.  946;  Marshall  v.  Hadley,  50  N. 

"•  Sanderson  v.  Price,  21  N.  J.  L.  J.  Eq.  547,  25  Atl.  326. 
637,  646,  note;  Shields  v.  Lozear,  34       The  case  of  Sanderson  v.  Price.  21 

N.  J.  L.  496.  per  Depue,  J.,  3  Am.  N.  J.  L.  637,  646,  note,  is  referred  to 

Rep.  256;  Kircher  v.  Schalk,  39  N.  by  Depue,  J.,  in  Woodside  v.  Adams, 

J.  L.  335,  337.  40  N.  J.  L.  417,  422,  where  he  saya 
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The  land  conveyed  by  way  of  mortgage  subsists  as  an  estate  only  to 
the  extent  that  it  is  subservient  to  such  purpose.*** 

§  43a.  New  Xexico  Territory. — ^In  the  absence  of  a  stipulation  to 
the  contrary,  the  mortgagor  of  real  property  has  the  right  of  posses- 
sion thereof.*'® 

§44*  Hew  York. — Following  the  views  of  Lord  Mansfield,  the 
courts  of  New  York  from  the  first  regarded  a  mortgage  as  merely  a 
security  of  a  personal  nature  upon  the  land  of  the  mortgagor,  who  re- 
tained the  legal  title,  at  least  until  possession  taken.***  But  prior  to 
the  Revised  Statutes  of  1828,  the  title  of  the  mortgagee  must  in  fact 
have  been  something  not  very  different  from  the  legal  estate,  for, 
unless  prevented,  by  the  terms  of  the  mortgage,  he  had  the  right  to 
recover  possession  of  the  property  by  ejectment,  and  after  default  he 
could  so  recover  it  at  any  time.**^  This  right  was  taken  away  then, 
and,  so  far  as  possession  before  foreclosure  is  concerned,  his  only  right 
is  to  retain  possession  when  he  has  once  obtained  it  by  the  mortgagor's 

that  "this  decision,  though  perhaps  must  subsist  until  extinguished  in 
not  satisfactory  to  the  profession  the  manner  in  which  legal  estates 
when  it  was  promulgated,  has  come  are  by .  law  extlnguishable.  Entry 
to  be  regarded  as  settled  law;  and  on  the  mortgaged  premises  does  not 
it  may  now  be  considered  the  estate  work  an  extinguishment  It  merely 
llshed  doctrine  of  the  courts  of  this  operates  to  transfer  the  possession 
State  that  a  mortgage  of  lands  is  to  the  mortgagee  with  all  the  rights 
not  a  common  law  conveyance  on  that  actual  possession  confers,  leav- 
condition,  but  a  mere  security  for  ing  the  ultimate  rights  of  the 
the  mortgage  debt,  the  legal  estate  parties  unaffected." 
being  considered  as  subsisting  in  '^  Devlin  v.  Collier,  53  N.  J.  L. 
the  mortgagee  only  for  that  purpose.  422,  22  Atl.  201,  per  Beasley,  C.  J. 
The  consequence  of  these  decisions  ^Comp.  Laws  1^84,  §  1598. 
is  the  separation,  in  legal  contem-  '^Waters  v.  Stewart,  1  Calnes 
platlon,  of  the  estate  of  the  mort-  Cas.  47,  per  Kent,  J.;  Jackson  v. 
gagor  from  that  of  the  mortgagee,  Willard,  4  Johns.  41;  Runyan  v. 
and  the  recognition  of  an  actual  and  Mersereau,  11  Johns.  534,  6  Am.  Dec. 
distinct  legal  estate  in  each.  The  393;  Packer  v.  Rochester  6  Syracuse 
legal  estate  of  the  mortgagee,  after  R.  Co.  17  N.  Y.  283 ;  Power  v.  Lester, 
breach  of  condition,  has  all  the  in-  23  N.  Y.  527;  Merritt  v.  Bartholick, 
cidents  of  common  law  title,  for  36  N.  Y.  44;  Trimm  v.  Marsh,  54  N. 
the  purposes  of  an  action  of  eject-  Y.  599,  13  Am.  Rep.  623;  Bryan  v. 
ment;  but  its  existence  is,  neverthe-  Butts,  27  Barb.  503;  Calkins  v.  Cal- 
less,  regarded  as  compatible  with  a  kins,  3  Barb.  305;  Stanard  v.  Eld- 
legal  estate  at  the  same  time  in  the  ridge,  16  Johns.  254;  Jackson  v. 
mortgagor.  This  legal  estate  of  the  Bronson,  19  Johns.  325;  Astor  v. 
mortgagor  is  capable  of  conveyance,  Hoyt,  5  Wend.  603,  2  Paige,  68;  Bell 
mortgage,  or  a  sale  under  execution  v.  Mayor,  10  Paige,  49;  Kartright  v. 
against  him,  at  any  time  before  his  Cady,  21  N.  Y.  343;  Union  College  v. 
estate  is  divested  by  foreclosure.  Wheeler,  61  N.  Y.  88;  Trimm  v. 
The  cases  clearly  recognize  the  Marsh,  54  N.  Y.  599,  13  Am.  Rep. 
equity  of  redemption  of  a  mortgagor  623 ;  In  re  Kellogg,  113  Fed.  120. 
as  a  legal  estate,  and  as  such  it  ^  Jackson  v.  Dubois,  4  Johns.  216. 
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consent  or  without  force.***     It  ie  said  that  he  does  not,  however, 
acquire  any  estate  from  his  possession.*** 

§  46.  In  Horth  Carolina  upon  the  execution  of  a  mortgage  the 
mortgagor  becomes  the  equitable,  and  the  mortgagee  the  legal,  owner, 
and  this  relative  situation  remains  until  the  mortgage  is  redeemed  or 
foreclosed.**"  Until  the  day  of  redemption  is  passed,  the  mortgagor 
has  no  special  equity,  but  he  may  pay  the  money  according  to  the  pro- 
viso, and  avoid  the  conveyance  at  law ;  and  this  privilege  is  termed  his 
legal  right  of  redemption.*** 

After  the  special  day  of  payment  has  passed,  the  mortgagor  still  has 
an  equity  of  redemption  until  there  is  a  foreclosure,  and  this  right 
is  regarded  as  a  continuance  of  the  old  estate;  and  so  long  as  he  is 
permitted  to  remain  in  possession,  he  is  considered  to  hold  by  virtue 
of  his  ownership,  and  is  not  accountable  for  the  rents  and  profits  of 
the  mortgaged  lands.  If  the  mortgagor  be  allowed  to  remain  in  pos- 
;  session  for  a  long  period  by  the  acquiescence  and  implied  approval  of 
the  mortgagee,  he  is  not  a  trespasser ;  and  although  he  may  not  be  a 
tenant,  he  is  a  permissive  occupant,  and  as  such  is  entitled  to  a  reason- 
able demand  to  terminate  the  implied  license  before  an  action  can  be 
brought  to  recover  possession.**^ 

The  mortgagee,  after  forfeiture,  may  recover  the  land  in  an  action 
at  law  by  virtue  of  his  title  as  mortgagee.*** 

§  45a.  In  Horth  Dakota  a  mortgage  does  not  entitle  the  mort- 
gagee to  the  possession,  but  the  mortgagor  may  agree  to  such  change 
of  possession  upon  a  new  considers  tion.**® 

§46.  In  Ohio  a  mortgagee  is  regarded  as  holding  the  legal  title 
to  the  estate  during  the  continuance  of  the  mortgage,  but  neither  in 
a  court  of  law  nor  of  equity  is  he  permitted  to  use  this  legal  title  ex- 
cept for  the  purpose  of  making  effectual  the  security.*^®    The  legal 

^*'2  R.  S.   312,  S  57;   Waring  v.  meaning    of    an    act    relating    to 

Smytb,  2  Barb.  Oh.  119,  135,  47  Am.  jurors.     He  bas  not  any  legal  es- 

Dec.  299;  Phyfe  v.  Riley,  15  Wend,  tate,  but  the  act  does  not  provide 

248;    Shriver  v.  Shriver,  86  N.  Y.  that  he  shall  be  a  legal  freeholder; 

675.     The  mortgagee  cannot  main-  that  he  is  an  equitable  freeholder  is 

tain  an  action  to  recover  the  mort-  sufficient.     State  v.  Ragland,  75  N. 

gaged  premises.    Code  of  Civ.  Pro-  C.  12. 

cedure  1880,  §  1498.  »"  Hemphill  v.  Robs.  66  N.  C.  477. 

'••  ParTcer  v.  Rochester  A  Syracuse  ""  Wittkowski  v.  Watkins,  84  N. 

R.  Co.  17  N.  Y.  283,  295.     See  S  18.  C.  456. 

'•James  v.  Western  N.  C.  R.  Co.,  >"R.  Codes  1883,  S  1733;  Roberts 

121  N.  C.  523,  28  S.  E,  537,  46  L.  R.  v.  Parker,   14  S.  D.  323,  86  N.  W. 

A.  306.  591;    Shimerda  v.  Wohlford,  13  S. 

'"Hemphill  v.  Ross,  66  N.  C.  477.  D.  155,  82  N.  W.  398;  Comp.  Laws, 

And  see  Ellis  v.  Hussey.  66  N.  C.  §  4358;  Yankton  Bldg.  A  L.  Asso.  v. 

501;  Riser  v.  Combs,  114  N.  C.  640,  Dowling,    10   S.   D.    535,   74   N.   W. 

12  S.  E.  664.    A  mortgagor  in  pos-  736. 

session  is  a  freeholder  within  the  "^Harkrader  v.  Leiby,  4  Ohio  St 
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title  as  between  the  parties  is  held  to  be  in  the  mortgagee.  As  te  all 
the  world  beside^  it  is  in  the  mortgagor.  After  condition  broken,  the 
mortgagee  may  recover  possession  by  an  action  of  ejectment^^^ 

§46a.  Oklahoma  Territory. — A  mortgage  creates  only  a  lien  on 
real  estate  until  after  foreclosure  and  sale,  and  even  where  a  deed  is 
taken  as  security  for  a  debt,  the  grantee  must  foreclose  before  he  be- 
comes the  owner  of  the  title.^''* 

§  47.  In  Oregon  a  mortgage  does  not  convey  a  title,  but  only 
creates  a  lien.^^*  By  statute  a  mortgagor  cannot  against  his  will  be 
divested  of  possession  of  the  mortgaged  premises,  even  upon  default, 
without  a  foreclosure  and  sale.^^*  But  if  a  mortgagor  choose,  he  can 
give  possession  to  the  mortgagee,  or  the  mortgagee  may  obtain  pos- 
session in  any  lawful  or  peaceable  mode ;  and  when  this  is  done,  and 
the  duration  of  the  mortgagee's  possession  is  not  limited  by  agree- 
ment, the  latter  may  retain  possession  until  the  debt  is  paid;  and 
until  it  be  paid,  the  mortgagor  cannot  recover  possession  by  an  action 
•of  ejectment.^" 

§  48.  In  Pennsylvania  a  mortgage  passes  to  the  mortgagee  the 
title  and  right  of  possession  to  hold  till  payment  be  made.  He  may 
enter  at  pleasure,  and  take  actual  possession.  His  estate  is  conditional, 
and  ceases  upon  pajrment  of  the  debt ;  but  until  the  condition  is  per- 
formed, both  his  title  and  his  right  of  possession  are  as  substantial 
and  real  as  though  they  were  absolute.*^'  As  between  the  parties,  the 
mortgage  transmits  the  legal  title  to  the  mortgagee,  and  leaves  the 
mortgagor  only  a  right  to  redeem.  As  to  all  others,  the  mortgage  is  a 

602.    "But  It  is  Incorrect  to  say  that  capable  of  enjoyment,  and  enabling 

a  mortage  does  no  more  than  to  the  mortgagee  to  grasp  and  hold  it 

create  a  mere  lien  upon  the  prop-  actually,  and  not  a  mere  lien  or  po- 

•erty."    Per  Ranney,  J.  tentiality,  to  follow  it  by  legal  proc- 

^"  Allen  V.  Everly,  24  Ohio  St.  97,  ess  and   condemn   it   for  payment. 

114;  Rands  v.  Kendall,  15  Ohio,  671.  The  land  passes  to  the  mortgagee 

^"  Balducr  V.  Griswold,  9  Okl.  43S,  by  the  act  of  the  party  himself,  and 

^0  Pac.  223.  needs  no   legal   remedy  to  enforce 

'"Thompson  v.  Marshall,  21  Oreg.  the  right.     But  a  lien  vests  no  es- 

171,  27  Pac.  957;  Sellwood  v.  Gray,  tate  and  is  a  mere  incident  of  the 

11  Oreg.  534,  5  Pac.  196;  Adair  v.  debt,  to  be  enforced  by  a  remedy  at 

Adair,  22  Oreg.  115,  29  Pac.  193.  law,  which  may  be  limited.     It  is 

'^'Annot.  Laws  1887,  p.  383,  §  326;  true,  if  the  mortgagee  be  held  out, 

Besser  v.   Hawthorn,  3  Oreg.   129;  he  may  have  to  resort  to  ejectment, 

Anderson  v.   Baxter,   4  Oreg.   110;  but  this  is  to  avoid  a  conflict  and 

Semple  v.  Bank  of  British  Columbia,  the  statutory  penalties  for  forcible 

5  Sawyer,  88.  394;  Witherell  v.  Wi-  entry,   for  otherwise   he   may  take 

berg,  4  Sawyer,  232.  peaceable  possession,  and  is  not  lia- 

*"  Roberts  v.    Sutherlin,   4   Oreg.  ble  as  a  trespasser."    Tryon  v.  Mun- 

219;  Cooke  v.  Cooper,  18  Oreg.  142,  son,  77  Pa.  St.  250;  and  see  numer- 

22  Pac.  945,  17  Am,  St  Rep.  709.  ous  cases  in  that  State  cited  by  the 

>«"Thus  we  perceive,"  says  Chief  learned  Judge  in  support,  and  in  11- 

Justice  Agnew  in  a  recent  case,  "an  lustration,  of  this  doctrine. 
interest  or  estate  in  the  land  itself, 

3 — Jones'  Mobt. 
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lien  merely  and  not  an  estate.  This  is  the  view  taken  both  in  courts  of 
equity  and  courts  of  law.^^^  It  is  well  settled  that  a  mortgagee  or  his 
assignee  may  maintain  ejectment  and  recover  possession  of  the  mort- 
gaged property  before  the  condition  is  broken^  unless  there  be  a  stipu- 
lation in  the  instrument  to  the  contrary.*'* 

§  49.  Bhode  Island. — The  common  law  doctrine  of  the  nature  of 
mortgages  prevails  in  this  State.  The  mortgagee  may  recover  pos- 
session by  suit  at  law.  Upon  any  breach  of  the  condition^  such  as  the 
non-payment  of  interest^  the  mortgagee  may  maintain  ejectment, 
though  the  principal  sum  be  not  due."'  The  mortgagee's  remedy  for 
waste  done  by  the  mortgagor,  when  a  writ  of  estrepement  will  not  lie, 
is  usually  to  be  sought  in  equity ;  but  it  is  a  wrong  at  law  also,  and 
therefore  a  mortgagee  may  maintain  against  a  mortgagor  an  action 
of  replevin  for  wood  and  timber  cut  on  the  land  in  waste  of  the 
same.*®** 

§  50.  South  Carolina. — Since  the  act  of  1791  a  mortgage  has  not 
been  a  conveyance  of  any  estate,  but  simply  a  lien  to  secure  the  pay- 
ment of  a  debt.*®*  It  is  provided  that  the  mortgagee  shall  not  be 
entitled  to  maintain  any  possessory  action  for  the  mortgaged  estate 
even  after  the  mortgage  is  due,  but  that  the  mortgagor  shall  still  be 
deemed  the  owner  of  the  land  and  the  mortgagee  the  owner  of  the 
money  lent  or  due.*®* 

§  50a.  In  Sontli  Dakota  a  statute  provides  that  a  mortgage  doe» 
not  entitle  the  mortgagee  to  the  possession  of  the  property  unless  au- 
thorized by  the  express  terms  of  the  mortgage.*®* 

^"  Brobst  V.  Brock,  10  Wall.  519.  the  mortgaged  estate  than  courts  of 

*"Youngman    v.    Elmlra    &    Wil-  equity  do." 

llamsport  R.  Co.  65  Pa.  St.  278,  285,  "<*  Waterman  v.  Matteson,  4  R.  I. 

and  cases  cited.  539;   §  688. 

i»  Carpenter  v.  Carpenter,  6  R.  I.  "^Navassa  Guano  Co.  v.  Rlchard- 

542;  Waterman  v.  Matteson,  4  R.  I.  son,  26  S.  C.  401,  2  S.  E.  307;  Simons 

539,    545.     "Formerly,"   says   Chief  v.  Bryce,  10  S.  C.  354;   Warren  v. 

Justice  Ames,  "the  right  of  the  mort-  Raymond,  12   S..  C.  9,  17  lb.  181; 

gagor  was,  upon  breach  of  the  con-  Bredenberg  v.   Landrum,   32   S.   C. 

dition  of  the  mortgage,  wholly  gone  215,  10  S.  E.  956;  Hardin  y.  Hardin, 

at  law;   and  his  equity  to  redeem  34  S.  C.  77,  12  S.  E.  936;  McDaniel 

was  recognized  only  by  the  tribunal  v.  Stroud,  106  Fed.  486,  490. 

able  to  enforce  such  a  right     It  is  '''R.  S.  1873,  p.  536;   G.  S.  1882, 

true  that  in  modern  times  the  courts  §  2299;  Thayer  v.  Cramer,  1  McCord 

of   law   have,    for   many   purposes,  Ch.  395;  Nixon  v.  Bynum,  I.Bailey, 

treated  the  mortgagor  In  possession  148;  Hughes  v.  Edwards,  9  Wheat, 

as  the  real  owner  of  the  estate,  look-  489 ;   In  re  Bennett,  2  Hughes,  156, 

ing  upon  a  mortgage  in  the  same  158;  Williams  v.  Beard,  1  S.  C.  309. 

light  that  a  court  of  equity  does,  as  ^  Comp.  Laws,  §  4358.     This  ap- 

a  mere  security  for  the  mortgage  plies  to  an  absolute  deed  given  aa 

debt;  but  we  can  see  no  reason  why  security.   Shimerda  v.  Wohlford,  13 

such   courts  would   recognize  in   a  S.  D.  155,  82  N.  W.  393;  Roberts  v. 

mortgagor  in  possession  under  a  for-  Parker,  14  S.  D.  323,  85  N.  W.  591. 
felted  mortgage  greater  rights  over 
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§  51.  In  Tennessee  the  legal  title  vests  in  the  mortgagee,  who  is 
entitled  to  immediate  possession,  unless  the  mortgage  otherwise  pro- 
vides. He  may  recover  possession  without  first  giving  notice  to 
quit"*  Upon  satisfaction  of  the  mortgage  debt  the  legal  title  imme- 
diately revests  in  the  mortgagor  or  after  his  death  to  his  heirs.**" 

§  52.  Texas. — A  mortgage  is  but  a  security,  and  the  title  remains 
in  the  mortgagor,  subject  to  be  divested  by  foreclosure.  In  this  respect 
a  deed  of  trust  is  held  not  to  differ  from  a  mortgage ;  the  legal  title 
and  right  of  possession  remain  with  the  grantor.*** 

§  53.  Utah. — ^It  19  provided  that  a  mortgage  shall  not  be  deemed  a 
conveyance,  so  as  to  entitle  the  mortgagee  to  recover  possession  with- 
out foreclosure.**^ 

§  54.  In  Vermont  the  mortgagor's  right  of  possession  is  by  statute 
continued  as  against  the  mortgagee  until  condition  broken,  unless 
otherwise  stipulated  in  the  mortgage.***  Upon  the  happening  of  that 
event  the  interest  of  the  mortgagor  becomes  absolutely  vested  in  the 
mortgagee,  and  he  has  a  right  to  the  immediate  possession  of  the 
estate.***  He  may  assert  this  right  by  entering  peaceably  by  his  own 
act,  or  may  bring  an  action  of  ejectment  without  previous  notice  to 
quit.  Until  he  asserts  this  right,  the  mortgagor  in  possession  is  re- 
garded as  the  owner  of  the  land,  and  may  use  and  occupy  it  without 
accounting  to  the  mortgagee.**^  The  mortgage  passes  the  legal  title 
to  the  mortgagee.*** 

§55.  Virginia.*-At  law,  the  mortgagee  has  the  legal  estate,  and 
the  immediate  right  of  possession,  unless  there  be  some  stipulation 
in  the  mortgage  deed  to  the  contrary.  Upon  a  breach  of  the  condition, 
the  mortgagee  may  enter,  or  recover  possession  by  action  without  pre- 
vious notice.  He  is  then,  to  all  intents  and  purposes,  the  legal  owner 
of  the  land,  and  vested  with  full  legal  title.  The  mortgagor  is  then 
regarded  as  a  tenant  at  sufferance,  and  is  not  entitled  to  the  emble- 
ments.   In  equity,  however,  the  mortgagor  may  redeem,  and  the  mort- 


"•Henshaw  v.  Wells,  3  Humph. 
668;  Vance  v.  Johnson,  10  Humph. 
214;  Carter  v.  Taylor,  3  Head,  30; 
Lincoln  Sav.  Bank  v.  Bwing,  12  Lea, 
698. 

"Vaughn  v.  Vaughn,  100  Tenn. 
282.  45  S.  W.  677. 

»*  Wright  V.  Henderson,  12  Tex. 
43;  Walker  v.  Johnson,  37  Tex.  127, 
129;  Mann  v.  Falcon,  25  Tex.  271; 
Holland  v.  Frock,  2  Posey  Un.  Rep. 
Caa.  566. 

»« Civil  Practice  Act  1870,  §  260; 
Compiled  Laws  1876,  p.  478;  Sidney 


Stevens  Imp.  Co.  v.  South  Ogden 
L.  Build.  &  Imp.  Co.  20  Utah,  267, 
58  Pac.  843. 

""R.  Caws  1880.  §  1258;  Bruns- 
widk  Co.  V.  Herrick,  63  Vt.  286,  21 
AU.  918. 

"•Hagar  v.  Brainerd,  44  Vt  294; 
Lull  V.  Matthews,  19  Vt.  322. 

»"•  Hooper  v.  Wilson,  12  Vt.  695; 
Wilson  V.  Hooper,  13  Vt.  653,  66  Am. 
Dec.  366;  Walker  v.  King,  44  Vt 
601. 

»*  Pierce  v.  Brown,  24  Vt  165. 
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gagee  in  possession  is  regarded  as  merely  a  trustee  of  the  property, 
with  liability  to  account.^**  Trust  deeds  are  used  almost  exclusively 
in  place  of  mortgages^  and  the  legal  title  vests  in  the  grantee  in  such 
deeds. 

§  55a.  Waghington.^*' — ^A  mortgage  of  real  property  is  not  deemed 
a  conveyance  so  as  to  enable  the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property  without  a  foreclosure  and  sale  accord- 
ing to  law  in  the  absence  of  an  agreement  giving  the  mortgagee  the 
right  of  possession.^** 

§  56.  West  Virginia. — ^Trust  deeds  are  used  in  place  of  mortgages. 
The  law  in  regard  to  mortgages  is  that  which  prevailed  in  Virginia 
before  the  separation. 

§  57.  In  Wiaconun  the  fee  of  the  premises  does  not  vest  in  the 
mortgagee^  except  upon  foreclosure  sale.^"*'  It  is  provided  by  statute 
that  no  action  shall  be  maintained  by  the  mortgagee  for  the  recovery 
of  possession  of  the  mortgaged  premises  until  the  equity  of  redemption 
shall  have  expired.^®*  The  statute  in  effect  preserves  the  fee  in  the 
mortgagor  until  foreclosure/*^  when  it  vests  in  the  purchaser  at  the 
sale.  When,  however,  the  mortgagee  has,  after  default,  gone  into 
peaceable  possession,  he  cannot  be  ejected  by  the  mortgagor  while  the 
mortgage  remains  unsatisfied.  The  only  remedy  of  the  mortgagor  is 
by  bill  to  redeem,  under  which  he  must  pay  whatever  is  due  upon  the 
mortgage  debt.**^ 

§  58.  As  a  gummary  of  this  examination  it  will  be  found  that  in 
Alabama,  Arkansas,  Connecticut,  Illinois,  Maine,  Maryland,  Massa- 
chusetts, New  Hampshire,  New  Jersey,  North  Carolina,  Ohio,  Penn- 
sylvania, Rhode  Island,  Tennessee,  Vermont,  Virginia,  and  West 
Virginia,  the  courts  have  adhered  to  the  doctrines  of  the  common  law 
as  regards  the  nature  of  the  mortgage  interest  and  the  respective 
Tights  of  the  parties.  They  regard  the  mortgage  deed  as  passing  at 
once  the  legal  title  to  the  mortgagee,  subject  to  defeasance,  as  a  con- 
dition subsequent  which  divests  or  defeats  the  estate  on  performance 

»«2    Minor's    Institutes,    300^330;  ^"Wood  v.  Trask,  7  Wis.  566,  76 

Faulkner  v.  Brockenbrough,  4  Rand.  Am.  Dec.  230. 

245.  ""Hennesy  v.  Farrell.  20  Wis.  42; 

""Code    1881.    §    546;    Snyder    v.  Tallman  v.  Ely,  6  Wis.  244;  Glllett 

Parker,  19  Wash.  276,  53  Pac.  59,  67  v.   Eaton,   6   Wis.   30;    Fladland   v. 

Am.  St.  Rep.  726.  Delaplalne,   19  Wis.  459;    Avery  v. 

^  State    V.    Superior    Court.    21  Judd,  21  Wis.  262;  Stark  v.  Brown. 

Wash.  564,  58  Pac.  1065.  12  Wis.  572,  78  Am.  Dec.  762;  Roche 

"•Wood  V.  Trask,  7  Wis.  566,  76  v.  Knight,  21  Wis.  324;  Schreiber  v. 

Am.  Dec.  230;    Schreiber  v.  Carey,  Carey,  48  Wis.   208,  214,  48  N.  W. 

48  Wis.  208,  4  N.  W.  124.  124;  Wisconsin  Cent.  R.  Co.  v.  Wis- 

"•R.  S.  1878,  §  3095.  consln  River  Land  Co.  71  Wis,  94. 

36  N.  W.  837.  839. 
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of  it.  The  "ight  of  possession  follows  the  title  so  that  the  mortgagee 
may  enter  into  possession  of  the  mortgaged  property  immediately 
unless  restrained  by  express  provision,  or  necessary  iTnp)ipf|^^'Qp^  of  the 
mortgage;  and  in  any  ease  upon  breach  of  the  condition  he  becomes 
entitled  to  the  possession  and  may  recover  it  by  action.  The  legal  title 
is  in  the  mortgagee,  only  for  the  protection  and  enforcement  of  his 
interests. 

The  mortgagee's  title  is  in  the  nature  of  a  base  or  determinable  fee, 
which  continues  only  so  long  as  the  debt  continues.^** 

In  Delaware,  Mississippi,  and  Missouri  the  common  law  doctrine 
is  so  far  modified,  that  until  breach  of  the  condition  and  possession 
taken,  the  mortgagor  is  regarded  as  the  owner  of  the  legal  estate,  not 
only  as  against  third  persons,  but  as  against  the  mortgagee  himself. 
But  upon  forfeiture  and  entry  of  the  mortgagee,  he  is  regarded  as 
having  the  legal  title  for  the  purpose  of  obtaining  satisfaction  out  of 
the  property. 

In  other  States  the  common  law  doctrine  upon  this  subject  has  been 
wholly  abrogated  by  statute,  and  both  at  law  and  in  equity,  and  both 
before  and  after  a  breach  of  the  condition,  a  mortgage  is  regarded  is 
merely  a  lien  upon  the  property.  It  passes  no  title  or  estate  in  it  to 
the  mortgagee,  and  gives  him  no  right  of  possession  before  foreclosure. 
This  is  the  doctrine  of  mortgages  in  California,  Colorado,  Florida, 
Georgia,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Michigan,  Min- 
nesota, Montana,  Nebraska,  Nevada,  New  Mexico  Territory,  New 
York,  North  Dakota,  Oklahoma,  Oregon,  South  Carolina,  South  Da- 
kota, Texas,  Utah,  Washington,  and  Wisconsin.  In  Iowa,  Kansas,  and 
Nevada  the  statutes  imply  that  the  parties  may  by  express  stipulation 
give  the  right  of  possession  to  the  mortgagee. 

§  59.  Grouping  the  States  geographically,  it  will  be  noticed  that 
the  English  doctrine  of  the  nature  of  mortgages,  with  slight  modi- 
fications, prevails  east  of  the  Mississippi  River  in  a  large  majority  of 
the  States ;  while  west  of  the  Mississippi,  except  only  in  the  States  of 
Missouri  and  Arkansas,  the  doctrine  everywhere  prevails  that  a  mort- 
gage passes  no  legal  estate  or  right  of  possession.^®®  This  change  from 
the  common  law  rule  may  be  traced  to  two  sources :  to  the  views  of  the 
early  jurists  of  New  York,  who  adopted  and  carried  to  logical  conclu- 
sions the  opinions  of  Lord  Mansfield;  and  to  the  civil  law^®*  estab- 

^  Lightcap  V.  Bradley,  186  111.  510.  two  sorts  of  tranfers  of  property, 

519,  58  N.  E.  221;  Gibson  v.  Rees,  50  as  security  passe'd  to  the  creditor, 

111.  383;    Pollock  v.  Maison,  41  111.  upon  the  condition  of  returning  it 

516:  Delano  v.  Bennett,  90  111.  533.  to   the   owner   when   the  debt   was 

*■  Bredenberg  v.  Landrum,  32   S.  paid.     The  hypotheca  was  when  the 

C.  215.  10  S.  B.  956,  quoting  text.  thing  pledged  was  not  delivered  to 

^"In  the  Roman  law  there  were  the  creditor,  but  remained  in   the 
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lished  in  Louisiana,  under  which  a  mortgage  is  merely  a  pledge,  giv- 
ing no  right  of  possession.  The  influence  of  the  civil  law  is  seen  in 
the  codes  of  a  few  States ;  but  the  most  potent  influence  in  bringing 
about  this  change  in  the  nature  of  mortgages  in  the  new  States  has 
come  from  their  adoption  to  a  large  extent  of  the  Code  and  judicial 
authorities  of  the  State  of  New  York.  As  to  the  nature  of  a  mortgage, 
the  civil  law  doctrine,  and  what  may  be  called  the  equitable  doctrine 
adopted  in  New  York  and  the  other  States  mentioned,  are  practically 
and  essentially  the  same. 

possession  of  the  debtor.    ...    It  which,  although  sometimes  used  in 

seems  that   the   word   pignus   was  a   general   sense   to   include   mort- 

often  used  indiscriminately  to  de-  gages  of   land,   is,   in   the   stricter 

scribe    both    species   of    securities,  sense,  confined  to  the  pawn  and  de- 

whether  applied  to  movables  or  im-  posit  of  personal  property.     In  the 

movables,    ...    so    that    it    an-  Roman  law,  however,  there  was  gen- 

swered   very   nearly   to   the   corre-  erally  no  substantial  difference,  in 

spending  term  pledge  in  the  com-  the  nature  and  extent  of  the  rights 

mon   law,   for   debts;  .namely,   the  and  remedies  of  the  parties,  between 

pignus  and  the  hypotheca.    The  pig-  movables  and  immovables,  whether 

nus,  or  pledge,  was  when  anirthing  pledged  or  ihypothecated."    2  Story 

was  pledged  as  a  security  for  money  Eq.  Jur.  §§  1005,  1006. 
lent  and  the  possession  thereof  was 
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I.    The  Form  Oenerally, 

§  60.  Jto  particular  form  ig  necessary  to  constitute  a  mortgage.^ 
It  must  be  in  writing,"  and  must  clearly  indicate  the  creation  of  a 
lien,  specify  the  debt  to  secure  which  it  is  given,  and  the  property 
upon  which  it  is  to  take  effect."  Fulfilling  these  conditions,  it  is 
immaterial  that  the  mortgage  should  be  embraced  in  one  instru- 
ment. As  will  be  elsewhere  noticed,  a  mortgage  is  frequently  made 
by  an  absolute  deed  with  a  separate  defeasance  executed  by  the 
grantee;  and  an  absolute  deed  with  a  defeasance  resting  in  parol 
may  be  a  mortgage  also.  In  this  chapter,  however,  it  is  proposed  to 
treat  of  the  form  and  requisites  of  a  formal  legal  mortgage,  or  deed 
of  trust. 

The  term  '^mortgage''  has  a  technical  signification  at  law,  and 
is  descriptive  of  an  instrument  having  all  the  requisites  necessary 
to  establish  it  in  a  court  of  law,  as  distinguished  from  that  which 
may  be  so  regarded  in  a  court  of  equity.*  A  mortgage  which  only 
a  court  of  equity  will  recognize  is  properly  designated  an  **equitable 
mortgage.^' 

A  formal  mortgage  differs  from  a  warranty  deed  in  a  condition 
added,  that  if  the  grantor  pay  a  certain  sum  of  money,  or  perform 
other  obligations  named,  then  it  shall  be  void.  Other  things  be- 
sides the  payment  of  the  principal  sum  of  money  are  usually  made 

'Georgia  Code  1895,  §  2724;  Bum-  Culpepper,  72  Oa.  845;  Georgia  So. 

side  y.  Terry,  45  Ga.  621;  De  Leon  ft  Fla.  R.  Co.  y.  Thompson,  111  Ga. 

v.    Hlguera,    15    Cal.    483;    Wood-  731,  36  S.  E.  945. 
worth  ▼.  Guzman,  1  Cal.  203;  Bald-       *New  Orleans  Nat.  Banking  Asso. 

win  V.  Jenkins,  23  Miss.  206;  Mason  v.  Adams.  109  U.  S.  211,  3  Sup.  Ct. 

V.    Moody,    26    Miss.    184.     Quoted  161;  National  Bank  v.  Tenn.  Coal, 

with  approval  in  Harris  v.  Jones.  Iron  ft  R.  Co.  62  Ohio  St.  564,  57 

83  N.  C.  317,  321.  N.  E.  450. 

« Porter  v.   Muller,   53   Cal.   677;        •Walton  v.  Cody,  1  Wis.  420. 
Georgia  Civ.  Code,  §  2724;  Duke  v. 

(39) 
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part  of  the  condition,  as  for  instance  the  payment  of  interest,  of 
taxes  upon  the  premises,  of  insurance  upon  any  buildings  there  may 
be  upon  the  land,  together  with  a  covenant  against  making  or  suf- 
fering waste. 

A  mortgage  in  some  States  usually  contains  also  a  power  authoriz- 
ing the  mortgagee  to  sell  upon  the  happening  of  any  breach  of  the 
condition;  but  this  is  not  an  essential  requisite  of  a  mortgage,  and 
will  be  treated  of  elsewhere. 

§  61.  Statutory  forms. — The  form  of  the  granting  part  of  the 
deed  as  well  as  the  condition  differs  much  in  different  parts  of  the 
country.  In  some  States  statutes  have  been  enacted  by  which  deeds 
and  mortgages  are  reduced  to  the  shortest  possible  forms;  and  stat- 
utory forms  are  given  in  some  States,  which  are  declared  to  be  good 
and  eflEectual.*^  All  that  is  requisite  to  a  good  deed  or  mortgage  may 
be  expressed  in  a  very  few  words.  It  was  remarked  by  Coke,  that  if 
a  deed  of  feoffment  be  without  premises,  habendum,  tenendum,  red- 
dendum, clause  of  warranty,  etc.,  it  is  still  a  good  deed.  "For  if  a 
man  by  deed  give  land  to  another  and  to  his  heirs  without  more  say- 
ing, this  is  good,  if  he  put  his  seal  to  the  deed,  deliver  it,  and  make 
livery  accordingly."* 


>  California:  Civ.  Code  1903,  §  2948. 

Illinois:  Annot.  Stat.  1885,  eh.  30, 
§  12,  R.  S.  1898,  ch.  30,  §  11. 

Indiana:  R.  S.  1894,  §  3349. 

Iowa:  Annot.  Code  1897,  §  2958. 

Karyland:  Pub.  G.  L.  1888,  art 
21,  §§  54-61. 

Kichigan:  G.  S.  1882,  §  5731. 

Kississippi:  Annot  Code.  1892, 
§  2483. 

Hissonri:  R.  S.  1899,  vol.  I,  Supp. 
of  Forms,  p.  v. 

New  York:  3  R:  S.  1901,  Birdseye, 
p.  3057;  Laws  1897,  ch.  277. 

North  Dakota:  R.  Codes,  1895, 
§  4725. 

Oklahoma  T.:  Laws  1897,  ch.  8, 
§  38. 

Sonth  Dakota:  R.  Codes  1903,  Civ. 
Code.  §  2063. 

Tennessee:   Code  1896,   §  3680. 

Utah:  R.  S.  1898,  §  1983;  Laws 
1890.  ch.  57. 

Virgrinia:  Code  1887,  §  2441. 

West  Virginia:  Code  1891,  ch.  72, 
!5  5. 

Wisconsin:  Annot.  Stats.  1898, 
5  2209. 

Wyoming::  R.  S.  1898,  §  2774. 

For  the  statutory  forms  as  well 
as  customary  forms  of  mortgages 
in   use   in  the  several   States  and 


Territories,  see  Jones's  Forms  in 
Conveyancing,  under  title  Mort- 
gages. 

*  Chancellor  Kent  gives  a  very 
brief  form  of  a  deed,  and  observes: 
"But  persons  usually  attach  so  much 
importance  to  the  solemnity  of 
forms,  which  bespeak  care  and  re- 
flection, and  they  feel  such  deep 
solicitude,  in  matters  that  concern 
their  valuable  interests,  to  make 
'assurance  double  sure,'  that  gen- 
erally,  in  important  cases,  the  pur- 
chaser would  rather  be  at  the  ex- 
pense of  exchanging  a  paper  of  such 
insignificance  of  appearance  for  a 
conveyance  surrounded  by  the  usual 
outworks,  and  securing  respect  and 
checking  attacks  by  the  formality 
of  its  manner,  the  prolixity  of  its 
provisions,  and  the  usual  redun- 
dancy of  -its  language."  4  Kent 
Com.  461.  He  further  says:  "I  ap- 
prehend that  a  deed  would  be  per- 
fectly competent,  In  any  part  of  the 
United  States,  to  convey  the  fee.  if 
it  was  to  be  the  following  efPect: 
I,  A.  B.,  in  consideration  of  one 
dollar  to  me  paid  by  C.  D.,  do  bar- 
gain and  sell  (or,  in  New  York, 
grant)  to  C.  D.  and  his  heirs  (in 
New  York,  Virginia,  etc.,  the  words. 
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By  statute  the  legal  tenor  and  eflfect  of  the  different  covenants- 
may  be,  and  in  some  States  are,  obtained  simply  by  naming  them 
without  repeating  the  covenants  themselves.  In  like  manner  the 
full  effect  of  a  power  of  sale  may  be  had  by  simple  reference  in 
the  mortgage  to  a  statutory  power,^  instead  of  cumbering  the  record 
with  the  elaborate  powers  now  in  use.  Attempts  by  legislation  to 
bring  about  simplicity  and  brevity  in  legal  forms  have  not  always- 
been  successful ;  but  much  has  been  accomplished  in  this  direction  in 
some  of  the  American  States,  making  a  practical  return  through 
this  means  to  the  simplicity  of  the  ancient  Saxons,  who  **in  their 
deeds  observed  no  set  form,  but  used  honest  and  perspicuous  words 
to  express  the  things  intended  with  all  brevity,  yet  not  wanting  the 
essential  parts  of  the  deed,  as  the  names  of  the  donor  and  donee ;  the 
consideration;  the  certainty  of  the  thing  given;  the  limitation  of 
the  estate ;  the  reservation,  and  the  names  of  the  witnesses.^** 

§  62.  A  deed  of  trust  to  secure  a.  debt  is  in  legal  effect  a  mort- 
gage.* It  is  a  conveyance  made  to  a  person  other  than  the  cred- 
itor, conditioned  to  be  void  if  the  debt  be  paid  at  a  certain  time,, 
but  if  not  paid  that  the  grantee  may  sell  the  land  and  apply  the 
proceeds  to  the  extinguishment  of  the  debt,  paying  over  the  sur- 
plus to  the  grantor.^®  The  addition  of  the  power  of  sale  does  not 
change  the  character  of  the  instrument  any  more  than  it  does  when 
contained  in  a  mortgage.  ^^  Such  a  deed  has  all  the  essential  ele- 
ments of  a  mortgage;  it  is  a  conveyance  of  land  as  security  for  a 
debt-     It  passes  the  legal  title  just  as  a  mortgage  does,^^  except  in 

and  bis  heirs,  may  be  omitted)  the  Sprague  Manut.  Co.  14  R.   I.  464; 

lot  of  land  [describe  it].     Witness  De  Wolf  v.  Sprague  Manuf.  Go.  4S) 

my  band  and  seal/'  etc.  Conn.  283;  Kemper  v.  Campbell,  44 

'  See  §f  1722,  1761.  Ohio    St.    210,    6    N.    E.    Rep.    566; 

*  Sir  Henry  Spellman's  Works,  by  Thompson  v.  Marshall,  21  Oreg.  171, 
Bishop  Gibson,  p.  234.  27   Pac.   957;    Webb  v.  Hoselton,  4 

*  Eaton  V.  Whiting,  3  Pick.  484;  Neb.  308;  Lenox  v.  Reed,  12  Kan. 
Woodnitf  V.  Robb,  19  Ohio,  212;  223;  Flint  &  P.  M.  R.  Co.  v.  Auditor 
Ware  v,  Schintz,  190  111.  189,  60  N.  General,  41  Mich.  635,  2  N.  W.  Rep. 
B,  67;  National  Bank  v.  Tenn.  Coal,  835;  Turner  v.  Watkins,  31  Ark. 
Iron  ft  R.  Co.  62  Ohio  St  564,  57  N.  429;  Middleton  v.  Parke,  3  App.  D. 
E.  450;  Martin  v.  Alter,  42  Ohio  St.  C.  149;  Pershing  v.  Wolfe,  6  Colo. 
94;  Brantley  v.  Wood,  97  Ga.  755,  App.  410,  416,  40  Pac.  856;  Barth  v. 
25  S.  B.  499;  Sargent  v.  Howe,  21  111.  Deuel,  11  Colo.  494,  19  Pac.  471.  See 
148;   Newman  v.  Samuels,  17  Iowa,  §  1769. 

528,    535;     Lawrence    v.    Farmers'  '*  State  Bank  v.  Chapelle,  .40  Mich. 

Loan  ft  Trust  Co.  13  N.  Y.  200;  Pal-  447.;  Austin  v.  Sprague  Manuf.  Co. 

mer    v.    Gumsey,    7    Wend.    248;  49  Conn.  283. 

Turner   v.   Watkins,    31    Ark.   429;  "Eaton  v.  Whiting,  3  Pick.  484; 

Hurley  v.  Estes,  6  Neb.  386;  Chaffee  Newman  v.  Samuels,  17  Iowa,  528; 

V.   Fourth   Nat.  Bank,  71   Me.   514,  De  Wolf  v.  Sprague  Manuf.  Co.  49 

36  Am.  Rep.  345;  Stafford  Nat.  Bank  Conn.  283. 

V.  Sprague,  17  Fed.  784;  Union  Co.  "Ware   v.    Schintz,   190    111.    189, 

V.  Sprague,  14  R.  I.  452;  Austin  v.  60  N.   E.   67;  Esker  v..  Heffeman, 
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those  States  where  the  natural  effect  of  a  conveyance  is  controlled 
by  statute;^*  and  in  States  where  a  mortgage  is  considered  merely 
as  a  security^  and  not  a  conveyance,  a  trust  deed  is  apt  to  be  re- 
garded in  this  respect  just  like  a  mortgage.^*  Both  instruments 
convey  a  defeasible  title  only;  the  mortgagee's  or  trustee's  title  in 
fee  being  in  the  nature  of  a  base  or  determinable  fee  ;^*  and  the  right 
to  redeem  is  the  same  in  one  case  as  it  is  in  the  other.  The  only  im- 
portant difference  between  them  is,  that  in  the  one  case  the  convey- 
ance is  directly  to  the  creditor,  .while  in  the  other  it  is  to  a  third 
person  for  his  benefit. 

Statutes  abolishing  uses  and  trusts  in  real  property,  except  for 
certain  purposes,  have  no  application  to  trust  deeds  in  the  nature 
of  mortgages,  where  these  do  not  convey  a  title.  It  does  not  matter 
that  such  deeds  or  mortgages  contain  a  trust  clause  declaring  the 
conveyance  to  be  in  trust  for  the  benefit  of  persons  named  or  the 
holders  of  certain  bonds.  ^*  Formerly,  in  Wisconsin,  it  was  held  that 
a  deed  to  a  trustee  conditioned  that  if  the  grantor  does  not  pay  a 
debt  due  from  him  to  a  third  party,  then  the  trustee  shall  advertise 
and  sell  the  lands,  pay  the  debt,  and  return  the  surplus  money  to 
the  grantor,  did  nbt  constitute  a  mortgage,  but  a  trust  which  is  pro- 
hibited by  the  statute.*^  But  this  decision  has  since  been  over- 
ruled.*' 

There  is -a  well-settled  distinction  between  a  deed  of  trust  and  a 
deed  of  trust  in  the  nature  of  a  mortgage;  the  one  being  for  the 
trust  purposes  unconditional  and  indefeasible,  while  the  other  is 
conditioned  and  defeasible,  in  the  same  way  that  a  mortgage  is.^' 
The  term  "deed  of  trust,"  however,  as  used  in  this  treatise,  has 
reference  always  to  a  conveyance  in  the  nature  of  a  mortgage.    "A 

159  111.  38,  41  N.  E.  1113;  Fountain  422.     Active   trusts,   lawful   before 

V.  Bookstaver,  141  111.  461,  31  N.  E.  the  statute,  may  still  be  created. 

17;  Oldham  v.  Pfleger.  84  111.  102.  "Marvin   v.    Titsworth,    10    Wis. 

"Turner  V.  Watklns,  31  Ark.  427;  320. 

National  Bank  v.  Tenn.-  Coal,  Iron  "Hoffman  v.  Mackall,  6  Ohio  St 

&  R.  Co.  62  Ohio  St  564,  57  N.  E.  124,  64  Am.  Dec.  637;  Union  Co.  v. 

450.  Sprague,  14  R.  I.  452;  Fox  v.  Fraser, 

"As  in  kangat:    Lenox  v.  Reed,  92  Ind.  265. 

12  Kan.  223,  227;  in  Nebraska:   9  40.  In  Texag  it  is  said  that  a  deed  of 

See,  however,  §  86,  as  to  Florida.  trust  conveying  property  to  trustees, 

"  Ware  v.  Schintz,  190  111.  189, 193,  made  to  secure  particular  creditors, 

60  N.  E.  67;   Lightcap  v.  Bradley,  though  expressed  in  terms  sufficient 

186  III.  510,  58  N.  E.  221.  to  pass  title  if  made  for  creditors 

"King   V.    Mierchants'    Exchange  generally,  is  a  mortgage  with  some 

Co.  5  N.  Y.  547,  557;  Curtis  v.  Leav-  of  the  qualities  of  an  assignment 

itt.  15  N.  Y.  9.  207;   Carpenter  v.  superadded.     Baldwin   v.   Peet    22 

Black  Hawk  Min.  Co.  65  N.  Y.  43,  Tex.  718,  75  Am.  Dec.  806;  Jackson 

53.  V.  Hardy,  65  Tex.  710.   In  this  State 

"  Goodrich  v.  Milwaukee,  24  Wis.  the  legal  title  remains  in  the  mort- 
gagor.  §  58. 
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deed  conveying  land  to  a  trustee  as  mere  collateral  security  for  the 
payment  of  a  debt,  with  the  condition  that  it  shall  become  void  on 
the  payment  of  the  debt  when  due,  and  with  power  to  the  trustee 
to  sell  the  land  and  pay  the  debt  in  case  of  default  on  the  part  of 
the  debtor,  is  a  deed  of  trust  in  the  nature  of  a  mortgage.  By  an 
absolute  deed  of  trust,  the  grantor  parts  absolutely  with  the  title, 
which  r^ts  in  the  grantee  unconditionally,  for  the  purpose  of  the 
trust.  The  latter  is  a  conveyance  to  a  trustee  for  the  purpose  of 
raising  a  fund  to  pay  debts;  while  the  former  is  a  conveyance  in 
trust  for  the  purpose  of  securing  a  debt,  subject  to  condition  of 
defeasance.'**® 

II.    The  Formal  Parts  of  the  Deed, 

§  63.  Parties  described. — It  is  important  that  the  names  of  the 
parties  to  a  deed  should  be  given  accurately  and  fully  in  the  granting 
part  of  the  instrument.*^  Persons  accustomed  chiefly  to  commercial 
.  transactions  and  forms  sometimes  neglect  to  observe  this  require- 
ment, and  use  the  initial  only  of  the  given  name,  and  thereby  need- 
lessly introduce  a  new  element  of  confusion  and  uncertainty  into  the 
record  title.  Parol  evidence  is  admissible  to  show  who  was  really 
intended  as  the  grantee  in  a  deed  when  the  name  is  claimed  to  be 
erroneous,  and  there  is  a  person  of  the  name  used  in  the  deed.**  It 
is  not  absolutely  essential  to  the  validity  of  a  mortgage  that  a  mort- 
gagee be  described  by  name,  if  there  be  such  other  description  as  will 
distinguish  the  person  intended  from  all  others,**  as  for  instance 
when  the  mortgage  is  made  to  the  heirs  at  law  of  a  person  named 
who  has  deceased  ;**  but  it  would  be  void  if  made  to  the  heirs  of  a  per- 
son living,  because  it  is  then  uncertain  who  are  intended  to  have  the 
benefit  of  the  mortgage.*'  A  mortgage  "to  the  trustees'*  of  an  unin- 
corporated association  or  society  is  good,  although  the  trustees  be 
not  named.**    It  is  sufficient  if  they  are  so  clearly  described  as  to 

"Per  Hartley,  J.,  in  Hoffman  v.  Menage  v.  Hurke,  43  Minn.  211,  45 

Mackall,  5  Ohio  St  124,  64  Am.  Dec.  N.  W.  155,  19  Am.  St.  Rep.  235. 

687.  As  to  the  name  of  the  grantor  or 

*^  Davidson    v.    Alabama    Iron    ft  mortgagor,  his  signature  fixes  the 

Steel  Co.  109  Ala.  383,  19  So.  390;  actual  identity  of  the  person, 

see  Sheldon  v.  Carter,  90  Ala.  380,  ■*  Madden  v.  Floyd,  69  Ala.  221; 

8  So.  63.  Frederick  v.  Wilcox,  119  Ala.  355, 

'*Thu8  a  deed  to  "Hiram  Gowing"  24  So.  582,  72  Am.  St.  925;  Richey 

was  shown  In  this  way  to  be  In-  v.  Sinclair,  167   111.  184,   47  N.  E. 

tended  for  "Hiram  G.  Gowing,"  and  364;  Beaver  v.  Slanker,  94  111.  177; 

not  for  his  son,  whose  name  was  Bay  v.  Posner,  78  Md.  42,  24  Atl. 

"Hiram  Gowing."  Peabody  v.  Brown,  1084. 

10  Gray,  45.    And  see  Scanlan  v.  ''Shaw    v.    Loud,   12   Mass.    447. 

Wright,  18  Pick.  523,  530,  25  Am.  And  see  Thomas  v.  Marshfleld,  10 

Dec.  344;  Fisher  v.  Milmine,  94  111.  Pick.  364,  367. 

828;  Swan  v.  Vogel,  31  La.  Ann.  38;  "Hall  v.  Leonard,  1  Pick.  27,  30. 

**  Lawrence   v.    Fletcher,   8   Met. 
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« 

distinguish  them  from  all  others^  so  that  there  can  be  no  uncertainty 
in  the  grant. 

A  mortgage  made  under  an  assumed  name  by  the  owner  of  land  is 
bindings  the  identity  of  the  mortgagor  as  the  owner  being  proved.^^ 

It  is  quite  desirable  that  the  name  and  description  of  the  mort- 
gagor should  be  fully  stated  at  the  beginning  of  the  instrument ;  but 
a  mortgage  which  recites  that  the  undersigned  is  indebted  to  another 
in  a  certain  sum  and  for  the  purpose  of  securing  the  same  he  con- 
veys to  him  certain  land  described  and  concludes  the  instrument 
with  the  words  "witness  my  hand  and  sear*  and  signing  it,  is  valid.^* 
A  mortgage  to  a  partner  in  its  firm  name  only  is  valid.*' 

The  omission  of  the  mortgagee's  name  from  the  granting  clause 
will  not  invalidate  a  mortgage,  if  the  person  intended  to  be  secured 
is  identified  by  other  parts  of  the  instrument,  as  where  the  mortgage 
recites  that  the  party  of  the  first  part  is  indebted  to  the  party  of  the 
second  part  in  a  certain  sum  for  which  a  promissory  note  of  even 
date  is  made  to  the  order  of  a  person  named  and  secured  by  the  mort- 
gage.*<> 

A  mortgage  to  a  corporation,  by  a  name  to  which  it  was  contem- 
plated at  the  time  to  change  the  existing  name  of  the  company, 
is  valid,  if  made  to  the  corporation  intended  and  it  was  then  exist- 
ing. In  a  proceeding  upon  the  mortgage  it  should  be  averred  that 
the  mortgage  wks  made  to  the  company  by  the  name  used,  it  being 
then  known  by  that  name,  as  well  as  by  the  name  it  was  legally 
entitled  to.'^ 

The  designation  of  "junior**  or  "second**  is  no  part  of  a  man*s 
name,  and  although  convenient  and  desirable  for  the  purpose  of  dis- 
tinguishing the  party  from  another  person  of  the  same  name,  it  is 
not  essential,  and  the  person  intended  may  be  shown  in  some  other 
way.'*  The  description  of  a  person  by  his  occupation  is  an  addition 
of  the  same  character,  though  of  less  importance,  because  the  terms 
used  to  describe  the  occupation  are  so  general  that  they  are  of  but 
little  aid  in  identifying  the  person. 

When  a  party  to  the  mortgage  is  a  woman,  it  is  important,  if  she 
be  married,  to  give  her  husband's  name,  and,  if  she  be  not  married, 
to  state  that  she  is  a  "single  woman'*  or  a  "widow.'* 

153,  163;  Sleeper  v.  Iselin,  62  Iowa,  worth,  26  Kan.  212;  Foster  v.  John- 

583,  17  N.  W.  922.  son.  39  Minn.  380,  40  N.  W.  255. 

''Scanlan  v.  Grimmer,  71   Minn.        "Richey  v.  Sinclair,  167  III.  184. 

351,  74  N.  W.  146,  70  Am.  St.  326.  47  N.  E.  364;  Beaver  v.  Slanker,  94 

"Frederick   v.    Wilcox,    119    Ala.  111.  175;  Ray  v.  Power,  78  Md.  42. 
355,  24  So.  582.  72  Am.  St.  Rep.  925.        «  City  Bank  v.  McClellan,  21  Wis. 

"Barber  v.  Crowell,  55  Neb.  571,  112. 
75  N.  W.  1109;  Lupiber  Co.  v.  Ash-        ''Cobb  v.  Lucas,  15  Pick.  7;  Kin- 

caid  V.  Howe,  10  Mass.  203. 
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It  is  usual  and  desirable  to  state  the  place  of  residence  of  the 
parties  by  naming  not  merely  the  town  or  city  of  such  residence, 
but  the  county  and  State  as  well. 

§  64.  Oenerally,  the  oonsideration  named  in  a  mortgage  is  the 
actual  amount  of  the  debt  secured  by  it.  In  case  the  amount  be 
not  otherwise  described,  it  may  be  presumed  that  the  consideration 
named  is  the  amount  of  the  debt  secured."  But  it  is  not  essential 
that  this  should  be  so.  A  nominal  consideration  named  is  suffi- 
cient, and  in  fact  it  is  not  essential  that  any  consideration  at  all 
should  be  expressed.**  It  is  never  conclusive  as  to  the  real  consid- 
eration.'* The  real  consideration  is  the  debt  or  obligation  which 
the  mortgage  is  given  to  secure,  and  upon  that  depends  the  validity 
of  the  mortgage,  so  far  as  the  consideration  is  concerned.  The  seal 
implies  a  consideration.  The  amount  of  the  debt  secured  is  in  no 
way  fixed  or  controlled  by  the  nominal  consideration.  The  condi- 
tion of  the  mortgage  describes  the  debt  and  fixes  the  amount  of  it 
either  specifically  or  in  general  terms.'*  A  mortgage  to  indemnify 
against  a  liability,  or  to  secure  future  advances,  is  generally  of  the 
latter  description,  but  even  in  these  cases  the  nominal  consideration 
is  immaterial. 

§  65.  An  accurate  description  of  the  premises  is  of  great  im- 
portance as  affecting  the  value  of  the  security,  and  oftentimes  affect- 
ing as  well  the  interest  of  the  mortgagor  and  of  persons  holding 
title  under  him.  But  a  description,  however  general  and  indefinite 
it  may  be,  if  by  extrilisic  evidence  it  can  be  made  practically  cer- 
tain what  property  it  was  intended  to  cover,  will  be  sufficient  to 
sustain  the  lien.'^    A  description  by  reference  to  other  deeds  is  suffi- 

"  Burnett  v.   Wright   135  N.   Y.  Roche,  6  Ind.  62;  Blakemore  v.  Ta- 

S43,  32  N.  E.  263.  ber,  22  Ind.  466;  Morse  v.  Dewey,  3 

*«  Robinson  v.  WlUlams,  22  N.  Y.  N.  H.  535;  O'Neal  v.  Seixas.  85  Ala. 

380.  80,  4  So.  745;  Redflelds  v.  Redflelds 

•Keyes  v.  Bump,  59  Vt.  391,  9  (N.  J.),  13  Atl.  600;  Bollinger  Co.  v. 

Atl.  598;    Shoemaker  v.  Smith,  80  McDowell,  99  Mo.  632,  13  S.  W.  100; 

Iowa,  655,  45  N.  W.  744;   McAteer  Mason  v.  Merrill,  129  111.  503,  21  N. 

V.  McAteer,  31   S.  C.  313,  9  S.  E.  E.  799;   Richey  v.  Sinclair,  167  111. 

$66.  184,  47  N.  E.  364;   Bybee  v.  Hage- 

"Miller  V.   Lockwood,   32   N.   Y.  man,  66  111.  519;  Patterson  v.  E^?ans, 

293.  91  Qa.  799,  18  S.  E.  31;  Broach  v. 

"§  1642;  Coogan  v.  Burling  Mills.  O'Neal,  94  Ga.   474.   20   S.   E.  113; 

124  BCass.  390;  Tucker  v.  Field,  51  Casler  v.  Byers,  129  111.  657,  aff'g. 

Miss.  191.    And  see  Baker  v.  Bank,  28  111.  App.  128;  Thomson  v.  Madi- 

of  La.  2  La.  Ann.  371;  Whitney  v.  son  Build.  &  Aid  Asso.  103  Ind.  279, 

Bnckman,  13  Cal.  536;  De  Leon  v.  2  N.  E.  735. 

Higuera,  15  Cal.  483;   Hancock  v.  In  Connectiont  it  is  declared  to  be 

Watson,    18    Cal.    137;     Began    v.  the  nolicy  of  the  law  with  regard  to 

OTteilly,  32  Cal.  11;  Boon  v.  Pier-  mortgages  that  they  shall  give  deH- 

pont,   28  N.  J.  Eq.  7;    English  v.  nite  information  as  to  the  property 
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cient.*®  If  a  deed  describe  lands  by  metes  and  bounds,  a  reference 
for  further  description  to  other  deeds  recorded  will  convey  addi- 
tional land  described  in  the  deeds  referred  to,  unless  otherwise  con- 
trolled.** A  description  by  boundaries  prevails  as  against  a  descrip- 
tion by  reference  to  other  deeds.*®  A  description  by  metes  and 
bounds  prevails  over  a  general  description  of  the  land  as  being 
"all"  of  a  certain  tract  of  which  a  person  named  died  seised.*^  If 
a  mortgage  describes  a  definite  quantity  of  land,  another  consider- 
able tract  of  land,  the  tifle  to  which  was  derived  from  another 
source,  is  not  covered  by  the  mortgage,  although  the  description 
concludes  with  a  general  reference  to  a  deed  which  conveyed  both 
tracts.**  If  the  mortgage  clearly  and  unequivocally  describes  more 
land  than  is  embraced  in  the  deeds  referred  to,  although  the  prem- 
ises described  are  mentioned  as  "the  same  estate"  mentioned  in 
the  deeds,  the  conveyance  is  not  restricted  by  such  reference  to  the 
premises  described  in  the  deeds  referred  to,  but  will  also  embrace 
the  land  described  by  metes  and  bounds.**  The  lines  of  ascertained 
boundaries  generally  control,  rather  than  a  description  of  the  quan- 
tity of  land,  unless  it  appears  that  the  averment  or  covenant  of 
quantity  was-  intended  to  control.**  A  reference  to  the  "same  prem- 
ises" may  enlarge  the  terms  of  a  specific  description.** 

A  mortgage  of  all  the  lots  the  mortgagor  then  owned  in  a  certain 
town,  whether  he  had  the  legal  or  equitable  title  thereto,  conveys 
all  the  lots  which  can  be  identified  as  belonging  to  him  by  either 
title.**  But  a  mortgage  of  all  the  lands  the  mortgagor  owns  in  a 
certain  town  does  not  include  lands  held  by  him  in  mortgage, 
though  by  absolute  deed  with  a  separate  defeasance  not  recorded.*^ 

mortgaged;  and  it  is  Intimated  that       ^Auburn  Congregational   Church 

a  description  which  would  be  suffl-  v.  Walker,  124  Mass.  69. 

cient  in  an  absolute  deed  might  not       **  Doyle  v.  Mellen,  15  R.  I.  523,  8 

be  sufficient  In  a  mortgage.     Her-  Atl.    709;    Maguire   v.   Bissell,    119 

man  v.  Deming,  44  Conn.  124;  North  Ind.  345,  21  N.  E.  326. 

V.  Belden,  13  Conn.  376,  380,  35  Am.        '  Patterson  v.  Harlan,  124  Pa.  St 

Dec.  83;  De  Wolf  v.  Sprague  Manut.  67,  16  Atl.  496. 

Co.  49  Conn.  282,  316.    It  is  doubt-       ^  Starling  v.  Blair,   4  Bibb,  288. 

ful  if  these  cases  would  be  law  any-  See  Easter  v.  Severin,  64  Ind.  375; 

where  else.  City  Nat.  Bank  v.  Barrow,  21  La. 

"Wallace  v.  Furber,  62  Ind.  103.  Ann.  396;  Strouse  v.  Cohen,  113  N. 

See  Berry  v.  Derwart,  55  Md.  66;  C.  349,  18  S.  E.  323. 
Willard  V.  Moulton,  4  Me.  14.  "  Mills  v.  Shepard,  30  Conn.  98. 

"Coogan    V.    Burling    Mills,    124        A   mortgage  of  all   "unappropri- 

Mass.  390.  ated"  lands  in  a  certain  place  may 

^Steele  V.  Williams  (Ky.)      15  S.  not   cover   lands   which  the    mort- 

W.  49.  gagor     had     previously     conveyed, 

*^  Cummings  v.  Black,  65  Vt  76,  though  the  conveyance  had  not  been 

25  Atl.  906;  Spiller  v.  Scribner^  36  recorded  at  the  time  of  the  mort- 

Vt.  245.  gage.    Crawford  v.  Bonner,  53  Tex. 

"Holmes  V.  Abrahams,  31  N.  J.  194. 
Eq.  415. 
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A  mortgage  "of  all  my  estate/'  or  "of  all  my  lands  wherever  sit- 
uated," or  "of  all  my  property/'  is  not  invalid  by  reason  of  the 
generality  of  the  description.*'  A  mortgage  of  "all  the  real  estate'* 
the  mortgagor  owns  in  certain  towns,  "of  whatsoever  name  or  na- 
ture/' includes  his  rights  as  tenant  in  common  of  undivided  land/^ 
But  such  a  mortgage  could  not  be  made  to  apply  to  after-acquired 
lands.'®  A  mortgage  of  all  the  land  owned  by  the  mortgagor  in  a 
certain  town  does  not  include  certain  lots  previously  sold  by  him,  the 
deeds  of  which  had  not  been  recorded  at  the  time  the  mortgage  was 
recorded.**  A  mortgage  by  an  heir  of  his  undivided  interest  in  an 
estate  inherited  by  him  includes  all  interest  which  he  owns,  whether 
in  possession,  reversion  or  remainder.'^ 

When  the  objection  is  merely  to  the  indefiniteness  of  description, 
it  does  not  lie  with  the  mortgagor  to  say  that  he  conveyed  the  prop- 
erty by  a  description  so  loose  or  indefinite  that  no  title  could  pass 
upon  a  foreclosure  sale  of  the  property.'*  If  nothing  passes,  it  is 
the  misfortune  of  the  mortgagee,  but  the  mortgagor  is  not  hurt;  if 
anything  does  pass,  the  mortgagee  is  entitled  to  the  benefit  of  the 
mortgage  as  it  stands.'*  When,  however,  the  description  is  such 
that  property  may  pass  or  be  sold  under  the  mortgage  which  the 
mortgagor  did  not  include,  or  intend  to  include,  it  is  proper  that  he 
should  ask  to  have  it  reformed.  Very  strong  proof  is  required  to 
support  an  allegation  that  by  mistake  a  mortgage  was  made  to  em- 
brace lands  that  ought  not  to  have  been  put  in;  and  the  testimony 
of  the  mortgagor  that  he  did  not  intend  the  mortgage  should  cover 
a  portion  of  the  premises  described,  which  were  in  a  condition, to  be 
mortgaged,  and  were  deliberately  included,  is  wholly  insufiicient  to 
exclude  such  portion." 

A  practical  location  of  boundaries  which  has  been  acquiesced  in 
for  a  long  series  of  years  will  not  be  disturbed.  If  the  owner  of  a  lot 
makes  a  practical  location  of  its  side  boundaries,  by  erecting  a  build- 
ing which  covers  its  entire  width  as  described  in  his  deed,  and  there- 
after executes  a  mortgage,  with  covenants,  intended  to  cover  the 
entire  lot,  but  which  for  some  unexplained  reason  describes  it  as  a 
few  inches  narrower,  such  practical  location,  and  the  covenants  in 
the  mortgage,  may  be  successfully  invoked,  as  against  the  original 

•Wilson  V.  Boyce,  92  U.  S.  320;  "Carter  v.  McDanlel,  94  Ky.  564» 

Usina  V.  Wilder,  58  Ga.  178;  Harkey  23   S.   W.  507.     See  McPherson  v. 

V.  Cain,  69  Tex.  146,  6  S.  W.  637.  Snowden,  19  Md.  197. 

•Drew  V.  Carroll,  154  Mass.  181,  "Whitney   v.   Buckman,    13   Cal. 

28  N.  E.  148.  536. 

"^Calhoun  v.  Memphis  ft  Paducah  "Tryon  v.  Sutton.  13  Cal.  490. 

R.  Co.  2  Flip.  442,  448.  » Shepard   v.    Shepard,    36   Mich. 

"Fitzgerald  v.   Libby,  142  Mass.  173. 
235,  7  N.  B.  917. 
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owner  and  mortgagor  and  his  heirs,  to  extend  to  the  entire  original 
lot  a  title  acquired  through  a  foreclosure  sale,  after  the  practical 
location  has  been  acquiesced  in  for  between  thirty  and  forty  years.** 
If  the  description  of  the  property  in  the  granting  part  of  a  mort- 
gage be  inconsistent  with  a  provision  contained  in  the  condition, 
the  latter  must  give  way."' 

§  66.  The  description  may  be  so  nncertain  that  no  title  will  vest 
in  the  mortgagee  by  the  deed  unless  it  be  reformed;"®  or  even  so 
uncertain  that  it  cannot  be  reformed."®  A  mortgage  describing  land 
by  township  and  range,  without  stating  in  what  county  or  State  the 
land  was  situated,  has  been  held  void;*®  but  the  courts  take  judicial 
notice  of  government  surveys  and  legal  subdivisions,  and,  when  the 
State  and  county  are  not  named,  will  generally  presume  that  the 
land  is  situated  in  the  State  where  the  parties  reside.** 

A  mortgage  describing  land  as  parts  of  diflfejrent  sections,  without 
^stating  the  township  of  range,  is  void.**  But  an  error  in  the  num- 
ber of  the  range,  or  in  the  omission  of  it,  will  not  affect  the  valid- 
ity  of  a  mortgage,  if  the  property  be  otherwise  described  with  such 
certainty  as  to  clearly  identify  it.**  An  error  in  giving  the  number 
of  a  block  is  immaterial  when  the  description  is  otherwise  accurate 
-and  could  apply  only  to  the  lot  intended,  and  the  names  of  the 
-streets  upon  which  the  land  is  situated  are  correctly  given.** 

An  erroneous  description  of  real  estate  in  a  mortgage  that  is  full 
and  consistently  complete  within  itself,  and  clearly  and  correctly 
identifies  a  tract  of  land,  will  not  be  reformed  to  embrace  an  en- 
tirely different  tract,  to  the  prejudice  of  a  subsequent  mortgagee 


"Katz  V.  Kaiser,  164  N.  Y.  294, 
4S  N.  E.  532. 

"'Donnan  v.  InteUlgencer  Print- 
ing &  Publishing  Co.  70  Mo.  168. 

"Peck  V.  Mallams,  10  N.  Y.  509; 
Keiffer  v.  Starn,  27  La.  Ann.  282; 
White  V.  Hyatt,  40  Ind.  385;  Os- 
borne V.  Rice,  107  Ga.  281,  33  S.  E. 
64;  Swatts  v.  Bowen,  141  Ind.  322, 

40  N.  E.  1057;  Merchants'  &  Labor- 
ers' Build.  Asdo.  V.  Scanlan,  144  Ind. 
11,  42  N.  E.  1008;  Freed  v.  Brown, 

41  Ark.  496. 

"Lewis  V.  Owen,  64  Ind.  446. 

"Cochran  v.  Utt,  42  Ind.  267; 
Murphy  v.  Hendricks,  27  Ind.  593. 

"Smith  V.  Oreen,  41  Fed.  466; 
Burton  v.  Ferguson,  69  Ind.  486; 
Bybee  v.  Hageman.  66  111.  519; 
Quinn  v.  Champagne,  38  Minn.  322, 
37  N.  W.  451;  Russell  v.  Sweezey, 
22  Mich.  236. 


"  Boyd  V.  Ellis.  11  Iowa,  97. 

"White  V.  Hermann,  51  111.  243, 
99  Am.  Dec.  543;  Kile  v.  Yellow- 
head,  80  111.  208;  Thomhill  v. 
Burthe,  29  La.  Ann.  639;  Gerald  v. 
Gerald,  31  S.  C.  171,  9  S.  B.  792. 
As  to  whether  the  meridian  or 
county  controls,  see  Sickmon  v. 
Wood,  69  111.  329.  As  to  definite- 
ness  of  description  of  portions  of 
sections,  see  Mettart  v.  Allen,  139 
Ind.  644,  39  N.  E.  239;  Collins  v. 
Dresser,  133  Ind.  290,  32  N.  E.  883; 
Cook  V.  Gilchrist,  82  Iowa,  277,  48 
N.  W.  84. 

"Cake  V.  Cake,  127  Pa.  St,  400. 
17  Ati.  984;  Baker  v.  Bartlett  18 
Mont.  446,  45  Pac.  1084;  Sharp  v. 
Thompson.  100  111.  447,  39  Am.  Rep. 
61;  Rhodes  v.  Outcalt,  48  Mo.  367. 
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who  accepted  his  mortgage  of  the  latter  in  ignorance  of  the  mistake 
and  in  bona  fide  reliance  upon  the  appearance  of  the  public  record.*' 

A  mortgage  of  all  the  property  of  a  mining  company,  particu- 
larly described  as  ''located  at  and  near  the  mouth  of  Alder  Oulch, 
in  section  ten"  of  a  certain  township,  does  not  cover  property  of 
said  company  located  in  other  sections  of  that  township ;  and  a  decree 
authorizing  the  sale  of  property  proved  to  be  owned  by  the  company 
in  other  sections  is  a  nullity  as  regards  such  property.  The  only 
property  that  could  be  sold  is  that  located  in  section  ten.** 

A  mortgage  of  fifty  acres  of  land  by  description,  the  same  being 
part  of  the  large  farm,  or  the  next  and  adjoining  fifty  acres  that  is 
unincumbered,  provided  the  first  be  incumbered,  is  not  void  for  un- 
certainty as  to  either  tract.  The  whole  farm  in  such  case  is  subject 
to  fhe  mortgage,  which  is  to  be  satisfied  out  of  any  unincumbered 
tract  nearest  to  that  first  described;  but  the  mortgage  is  not  de- 
feated although  the  whole  farm  be  incumbered.*^  A  mortgage  of 
five  hundred  acres  of  land  out  of  a  larger  tract  described,  ''begin- 
ning at  the  west  boundary,  and  extending  east  sufficiently  far  to 
embrace  500  acres,"  has  been  held  valid  as  containing  a  sufficient 
description.**  A  mortgage  of  a  certain  number  of  acres  out  of  a 
large  tract,  the  portion  mortgaged  not  being  described  or  located, 
has  been  held  to  pass  such  an  undivided  joint  interest  in  the  whole 
tract  as  the  quantity  mortgaged  bears  to  the  quantity  contained  in 
the  whole  tract** 

A  mortgage  which  does  not  name  the  town,  county,  or  State  in 
which  the  land  is  situated  may  nevertheless  be  rendered  certain  in 
the  description  of  the  premises  by  a  reference  to  another  deed,  which 
contains  a  full  and  accurate  description  ;'*  or  to  the  land  of  the  ad- 
jacent owners,^*  or  by  extrinsic  evidence.*'*  A  deed  which  omits 
to  name  the  State  and  county  in  which  the  land  is  situated,  but  pur- 
ports to  have  been  executed  in  a  certain  county  and  State  between 
parties  residing  therein,  is  presumed  to  be  of  land  situated  in  such 
county  and  State.''*    A  mistake  in  the  number  of  a  lot  may  be  ren- 

^Rhlnehardt  v.  Retfers,  158  Ind.       ^^  Robinson  v.  Brennan,  115  Mass. 

675.  64  N.  E.  459;    Pence  v.  Arm-  582;  Slater  v.  Breese,  36  Mich.  77; 

strong,  99  Ind.  191.  Boon  v.  Pierpont,  32  N.  J.  Eq.  217; 

**LArge7  V.  Sedman,  8  Mont  472.  Harding  v.  Strong,  42   111.  148,  89 

•Lee  V.  Woodworth,  8  N.  J.  Bq.  Am.  Dec.  415. 
36.     And  see  Kriise  v.  Scripps,  11        "Ells  v.  Sims,  2  La.  Ann.  251. 
IlL  98;  Oray  v.  Stiver.  24  Ind.  174.         "Slater  v.  Breese.  36  Mich.  77. 

*  Westmoreland  v.  Carson.  76  Tex.        "  Mann  v.  State,  116  Ind.  383,  19 
619.  13  S.  W.  559.  N.  B.  181;   Dutch  v.  Boyd»  81  Ind. 

*  Brown  v.  Maury.  85  Tenn.  358,  146. 
3  8.  W.  175. 

4 — JONSS'  MOBT. 
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dered  immaterial  by  the  boundaries^  which  will  control  when  fixed 
and  certain,  as  for  instance  when  they  are  public  streets."'* 

§67.  The  offloe  of  the  habendum  is  to  define  the  estate  con- 
veyed; to  explain  how  long  the  grantee  is  to  hold  it,  and  whether 
in  an  absolute  or  qualified  manner.  To  create  an  absolute  and  un- 
qualified estate  in  the  grantee,  the  habendum  must  be  to  him  and 
his  heirs.  A  mortgage  to  one,  ^Tiis  executors,  administrators,  and 
assigns,"  without  naming  his  heirs,^°  or  a  mortgage  to  an  individual, 
^Tiis  successors  and  assigns  forever,"  without  the  word  ^Tieirs,"^* 
conveys  only  a  life  estate;  and  the  executor  of  the  mortgagee  can- 
not maintain  a  writ  of  entry  to  foreclose  the  mortgage  because  it 
terminated  with  the  mortgagee's  life.  A  power  of  sale  in  such  a 
mortgage,  authorizing  the  mortgagee  upon  default  to  sell  the  land 
and  execute  a  conveyance  in  fee  simple,  if  not  executed  does  not 
operate  to  enlarge  the  estate.  But  a  fee  simple  may  be  created 
without  the  use  of  the  word  *Tieirs"  where  the  intention  to  create 
such  an  estate  is  clear.^^  Thus  where  a  mortgage  was  executed  in 
Indiana  upon  lands  in  Ohio,  according  to  a  form  authorized  by  stat- 
ute in  the  former  State,  whereby  the  words  "mortgage  and  war- 
rant" are  declared  to  pass  an  estate  in  fee  simple,  it  was  held  in 
the  latter  State  that  the  mortgage  passed  the  entire  estate  of  the 
mortgagor,  and  upon  foreclosure  the  purchaser  acquired  an  estate  in 
fee  simple.^® 

But  a  mortgage  made  to  a  treasurer  of  a  corporation  named,  with 
habendum  "unto  him  the  said  treasurer  and  his  successors  in  oflBce, 
to  his  and  their  use  and  behoof  forever,"  the  condition  of  the  mort- 

'^  Cooper  V.  Blgly,.  13  Mich.  463.  in  the  premises.     It  was  held  the 

^  Clearwater   v.    Rose,   1    Blackf.  mortgage  conveyed  her  general  title 

137.     Where  a  mortgage  is  not  a  to   the  grantee   for   life  only;    the 

conveyance  but  a  ^lien  merely,  the  word  "grantee"  not  including  ''heirs 

word   "heirs"   is   not   necessary   to  and  assigns/'  and  these  words,  used 

create  a  lien  on  the  fee  simple  esp  in  the  relinquishment  of  dower  and 

tate  of  the  mortgagor.    As  in  South  homestead,  not  relating  back  so  as 

Carolina:    Breedenberg  v.  Landrum,  to  Include,  in  the  relinquishment  of 

32  S.  C.  215,  10  S.  E.  956;  California:  her  general  title  to  the  gradtee,  his 

Kidd  T.  Teeple,  22  Cal.  255;  Purser  heirs  and  assigns. 

Y.  Eagle  Lake  L.  ft  I.  Co.  Ill  Cal.  A   colonial   statute   of    1651    pro-    ' 

139.  43  Pac.  523.  vlded  that  all  deeds,  in  order  to  pass 

^  Sedgwick   v.    Lallin,    10    Allen,  an  estate  of  inheritance,  should  con- 

430;    Allendorff  v.   Gaugenglgl,  146  tain  a  habendum  to  the  grantee,  his 

Mass.  542,  16  N.  E.  283.  heirs  and  assigns.     This  provision 

In    the    latter    case    a    married  has  been  continued  in  each  succes- 

woman  in  a  mortgage  of  her  sep-  sive  revision  of  the  statute  of  the 

arate  estate  joined  her  husband  in  State. 

releasing  her  estate  to  the  "grantee."  "  Gould  v.  Lamb,  11  Met.  84,  45 

though    in    the    dower    and    home-  Am.  Dec.  187. 

stead  clause  she  released  to  the  ^  Brown  v.  National  Bank,  44  Ohio 
grantee  and  "his  heirs  and  assigns'*  St.  269,  6  N.  E.  506;  De  Leon  y.  Hi- 
all  right  to  dower  and  homestead  guera,  15  Cal.  483. 
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gage  being  that  the  mortgagor  should  "pay  to  the  said  treasurer, 
or  his  successors  in  office/'  a  certain  sum,  is  held  to  pass  an  estate 
in  fee,  on  the  ground  that  these  expressions  in  the  deed  showed  that 
the  grantee  took  the  conveyance  simply  as  trustee  for  the  corpora- 
tion, and  that  the  nature  of  the  trust  required  that  a  fee  should 
pass  by  the  deed.^®  The  estate  of  the  trustee  must  be  commensu- 
rate with  the  equitable  estate  of  the  cestui  que  trust.  A  mortgage 
to  trustees  for  bondholders,  from  which  words  of  inheritance  have 
been  inadvertently  omitted,  but  the  provisions  of  which  require  that 
the  trustees  should  have  an  estate  in  fee  simple  in  order  to  execute 
them,  will  be  construed  as  a  conveyance  in  fee  simple,  and  may  be 
reformed  as  against  subsequent  purchasers  with  notice;  and  the 
record  of  the  mortgage  would  be  notice  that  the  instrument  was  in- 
tended to  pass  a  fee.*®  But  a  mortgage  to  executors,  "their  succes- 
sors and  assigns,''  containing  the  usual  clause  conveying  all  the 
mortgagor's  estate,  right,  and  title,  when  duly  recorded,  is  notice  to 
subsequent  purchasers,  mortgagees,  and  judgment  creditors  that  such 
mortgage  was  intended  to  convey  the  fee.'* 

A  mortgage  giving  the  mortgagee  a  life  estate  only  will  nqt  be 
reformed  to  convey  a  fee,  as  against  the  rights  of  a  bona  fide  pur- 
chaser of  the  premises,  without  notice  of  any  claim  on  his  part  of 
a  greater  estate  than  the  mortgage  as  recorded  purports  to  convey.®* 
Although  mortgages  of  real  estate  are  usually  in  fee,  constructive 
notice  merely  of  the  existence  of  a  mortgage,  with  no  notice  as  to 
the  estate  conveyed,  is  not  notice  that  the  mortgage  is  in  fee,  when 
in  terms  a  life  estate  only  is  expressed. 

In  a  mortgage  or  other  conveyance  to  a  corporation  it  is  usual  to 
make  the  habendum  to  it  and  its  "successors  and  assigns;"  but 
neither  of  these  words  is  necessary  to  give  the  corporation  all  the 
estate  it  can  take  in  the  land  conveyed.  There  is  an  implied  condi- 
tion, in  every  conveyance  to  a  corporation,  that  upon  the  civil  death 
of  the  corporation  while  retaining  the  land  it  shall  revert  to  the 
original  grantor  and  his  heirs." 

§  68.  The  covenants  of  a  mortgage  are  usually  those  of  a  war- 
ranty deed,  and  have  the  same  effect  and  construction.     If,  how- 

^  Brooks  V.  Jones,  11  Met.  191.  cellor,  in  taking  a  mortgage  under 

**  Randolph  v.  N.  J.  West  Line  R.  order  of  court,  is  regarded  as  act- 
Co.  28  N.  J.  Eq.  49 ;  Coe  v.  N.  J.  ing  in  the  capacity  of  a  corporation ; 
Midland  R.  Cb.  31  N.  J.  Eq.  105.  Chancellor  v.   Hoxley,   41  N.  J.   L. 

"Bunker  v.  Anderson,   32   N.  J.  217;  and  the  word  "successors"  hav- 

Eq.  35.  ing  been  omitted,  if  it  be  regarded 

"Wilson  V.  King,   27   N.   J.   Eq.  as  material,  the  mortgage  may  be 

374.  reformed.    Chancellor  v.  Bell,  45  N. 

«  2  Kent  Com.  282.  307.    The  chan-  J.  Eq.  538,  17  Atl.  684. 
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ever,  a  mortgage  with  covenants  be  given  for  purchase-money  of 
land  conveyed  to  the  mortgagor  by  a  deed  having  like  covenants, 
and  the  mortgagor  is  evicted,  he  may  recover  damages  in  an  action 
for  breach  of  the  covenant,  and  the  vendor  who  holds  the  mortgage 
is  not  allowed  to  set  up  the  covenants  in  the  mortgage  deed  as  a 
defence  by  way  of  rebutter,  especially  when  he  holds  the  plain- 
tiflPs  promissory  notes  secured  by  the  mortgage.®*  'Various  cases 
might  be  readily  supposed,^'  says  Mr.  Justice  Dewey,  "when  snch  a 
defence  ought  not  to  prevail;  as  in  cases  of  large  payments  ad- 
vanced towards  the  purchase-money,  and  a  mortgage  to  secure  only 
a  small  residue,  and  that,  by  the  terms  of  .the  contract,  to  be  paid 
at  some  remote  future  day.  The  rights  of  the  defendant  may  be 
protected  by  postponing  entry  of  judgment  to  await  the  set-oflf 
upon  the  mortgage  debt.'*®'^  In  other  words,  the  covenants  in  the 
mortgage  do  not  estop  the  mortgagee  to  recover  upon  those  in  his 
vendor's  deed  to  him.  As  between  these  parties,  the  mortgagor  for 
purchase-money  really  pledges  nothing  but  the  interest  which  he 
obtained  under  his  vendor's  deed,  and  is  answerable  to  him  for  no 
imperfection  in  the  title  existing  before  the  conveyance.  If  the 
mortgage  be  redeemed,  that  is  the  end  of  it ;  and  if  it  be  foreclosed, 
the  title  which  the  grantor  parted  with  is  restored  to  him  by  fore- 
closure, or  he  gets  the  full  benefit  of  it.  One  having  the  mortgagee's 
right  after  foreclosure  is  not  allowed  to  recover  damages  for  a  breach 
of  the  covenant  which  existed  at  the  time  of  the  conveyance  by  the 
mortgagee ;  for  the  effect  of  such  recovery  would  be  to  obtain  all  that 
he  parted  with  in  the  conveyance,  and  the  value  of  the  incumbrance, 
which  he  is  relieved  from  removing  by  the  foreclosure.** 

If  upon  the  foreclosure  of  a  mortgage  not  for  purchase-money  the 
mortgagee  purchase  the  property  for  the  amount  of  the  mortgage 
debt,  he  cannot  afterwards  maintain  an  action  irpon  the  covenants  of 
warranty  contained  in  the  mortgage,  without  first  having  the  sale 
and  satisfaction  of  the  judgment  set  aside.*' 

The  covenants  of  warranty  in  a  mortgage  are  often  of  importance 
where  the  mortgagor  has  no  title,  or  an  imperfect  one  at  the  time  of 
making  the  mortgage,  but  afterwards  acquires  one ;  they  then  operate 
by  way  of  estoppel  or  rebutter,  so  that  the  after-acquired  title  inures 

"Sumner  V.  Barhard,  12  Met  459;  Me.   525;    Geyer  v.  Girard,  22  Mo. 

Hubbard  v.  Norton,  10  Conn.  422;  159;    Connor  v.   Eddy,  25   Mo.  72; 

Haynes   v.   Stevens,   11    N.    H.   28;  Lot  v.  Thomas,  2  N.  J.  L.  407,  2  Am. 

Smith  V.  Cannell,  32  Me.  123.  Dec.    354.     See,    also,    Hancock    v. 

*^See  Sumner  v.  Barnard,  12  Met.  Carlton,   6   Gray,   39,   61;    Cross  v. 

459.  Robinson,   21   Conn.   379,  387;    Kel- 

"Smith  V.  Cannell,  32  Me.  123;  logg  v.  Wood,  4  Paige,  578. 

Brown   v.   Staples,   28   Me.   497,   48  "Todd  v.  Johnson,  51  Iowa,  192, 

Am.  Dec.  504;  Hardy  v.  Nelson,  27  1  N.  W.  498. 
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to  the  benefit  of  the  holder  of  the  mortgage.  Except  in  this  way  the 
ordinary  covenants  are  of  little  use  in  a  mortgage,  becanse  the  dam- 
ages for  a  breach  of  them  would  only  entitle  the  holder  of  the  mort- 
gage to  recover  the  amount  due  him  on  the  mortgage,  and  this  he  can 
more  readily  recover  by  suit  for  the  mortgage  debt  upon  the  note  or 
bond,  or  upon  the  covenant  for  the  payment  of  it  sometimes  contained 
in  the  mortgage.®* 

§  68a.  A  mortgage  may,  however,  contain  oovenants  which  do  not 
cease  to  eziit  upon  its  discharge.  Thus,  where  a  mortgage  securing 
a  debt  payable  in  five  years  contained  covenants  by  the  mortgagor 
with  the  grantee  and  his  heirs  and  assigns  that  no  building  nor  part 
of  a  building  should  be  erected  upon  the  granted  premises  for  five 
years  from  the  date  of  the  mortgage,  and  that  no  building  nor  part 
of  a  building  erected  thereafter  upon  the  granted  premises  should  be 
more  than  two  stories  in  height,  and  that  these  covenants  should  be 
binding  upon  and  available  to  heirs  and  assigns*  and  run  with  the 
land  for  the  benefit  of  the  adjoining  land  of  the  grantee,  and  in  the 
condition  it  is  further  provided  that,  upon  payment  and  other  per- 
fomxance  by  the  grantor  the  deed,  with  the  exception  of  the  covenants 
above  recited  should  be  void;  an  intention  is  clearly  manifested  that 
the  operation  of  the  covenants  should  not  cease  with  the  discharge 
of  the  mortgage,  and  the  covenant  that  the  land  should  not  be  used 
for  buildings  of  over  a  certain  height  is  in  eflPect  the  grant  of  an  ease- 
ment in  favor  of  the  adjoining  premises  the  violation  of  which  may 
be  restrained.  *• 

III.    The  Condition, 

§  69.  The  usual  words  of  the  proviso  are,  that  upon  the  p&yment 
of  the  debt  or  performance  of  the  duty  named,  "then  this  deed  shall 
be  void."  But  any  equivalent  expression  may  be  used  f^  and  in  fact, 
if  it  appear  from  the  whole  instrument  that  it  was  intended  as  a  se- 
curity, although  there  be  no  express  provision  that  upon  the  ful- 
filment of  the  condition  the  deed  shall  be  void,  it  is  a  mortgage.*^ 
The  substance  and  not  the  form  of  expression  is  chiefly  to  be  re- 
garded ;  and  an  enlarged  and  liberal  view  is  to  be  taken  of  the  instru-  • 
ment  in  order  to  ascertain  and  carry  into  eflEect  the  intention  of  the » 
parties.**    It  is  not  necessary  that  the  condition  of  the  mortgage 

**  Quoted  with  approval  in  Todd  Cowles   v.    Marble.    37    Mich.    158; 

V.  Johnson,  51  Iowa,  192,  1  N.  W.  Pearce  v.  V^ilson,  111  Pa.  St.  14,  56 

498.  Am.  Rep.  243. 

•  Brown  v.  O'Brien,  168  Mass.  484,  "  Snyder  v.  BunneU,  64  Ind.  403. 

47  N.  B.  195.  "Steel  v.  Steel,  4  Allen.  417;  Lan- 

**  Adams  v.  Stevens,  49  Me.  362;  fair  v.  Lanfair,  18  Pick.  299;  Skin- 
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should  be  so  certain  as  to  preclude  the  necessity  of  extraneous  inquiry 
as  to  what  it  really  is,  and  whether  it  has  been  performed  f^  as  in  the 
case  of  a  mortgage  to  secure  future  advances  or  to  indemnify  a  surety. 
But  unless  it  appears  upon  what  event  the  deed  is  to  become  void,  or 
that  it  is  to  become  void  in  some  event,  it  is  not  in  itself  a  mort- 
gage.®* If  the  defeasance  clause  leaves  blank  the  amount  of  the  debt 
intended  to  be  secured,  the  defect  may  be  supplied  by  parol  evi- 
dence.** Even  a  deed  absolute  on  its  face  may  in  equity  be  shown 
by  extrinsic  evidence  to  have  been  intended  as  la  mortgage.  But  a 
deed  in  the  form  of  a  mortgage,  and  complete  except  in  the  omission 
to  state  the  amount  of  the  debt  secured,  is  upon  its  face  prima  facie  a 
mortgage.*^ 

§  70.  Desoription  of  the  debt  secured. — To  constitute  a  mortgage, 
there  must  necessarily  be  a  debt  which  is  the  subject  of  the  security. 
But  it  is  not  necessary  that  there  should  be  any  personal  liability  for 
the  pajrment  of  the  debt ;  as,  in  the  case  of  a  mortgage  to  secure  ad- 
vances to  be  made  subsequently,  the  parties  may  agree  *that  the  mort- 
gagee shall  advance  the  money,  and  rely  solely  for  his  security  upon 
the  pledge  of  the  real  estate.*^  Formerly  mortgages  were  frequently 
given  for  the  security  of  existing  debts  without  mentioning  any  note, 
bond,  or  other  personal  obligation.  There  can  be  no  question  as  to 
their  validity,  not  only  as  against  the  mortgagor,  but  against  all 
claiming  subsequently.  Whether  there  can  be  any  action  against  the 
mortgagor  personally  may  depend  upon  the  particular  circumstances 
of  different  cases.  Where  there  is  a  contract,  express  or  implied,  for 
the  payment  of  the  debt,  this  is  not  merged  in  the  security  created  by 
the  mortgage,  and  the  creditor  may  maintain  assumpsit.** 

Literal  exactness  in  describing  the  indebtedness  is  not  required; 
it  is  sufficient  if  the  description  be  correct  so  far  as  it  goes,  and  full 
enough  to  direct  attention  to  the  sources  of  correct  and  full  informa- 
tion in  regard  to  it,  and  the  language  used  is  not  liable  to  deceive  or 
mislead  as  to  the  nature  or  amount  of  it.**    Thus,  the  condition  of 


ner  v.  Cox.  4  Dev.  L.  59;  Burnett  v. 
Wright.  135  N.  Y.  543,  32  N.  B.  253. 
quoting  text. 

"  Youngs  V.  Wilson,  27  N.  Y.  351. 

••Goddard  v.  Coe,  55  Me.  385; 
Adams  v.  Stevens,  49  Me.  262;  Free- 
man's Bank  v.  Vose.  23  Me.  98. 

•*  Burnett  v.  Wright,  135  N.  Y. 
543.  32  N.  E.  253. 

••Burnett  v.  Wright  135  N.  Y. 
543.  32  N.  E.  258. 

*^§§  343-^95;  South  Sea  Company 
V.  Duncomb,  2  Stra.  919;  Hickox  v. 


Lowe.  10  Cal.  197;  Hodgdon  v.  Shan- 
non, 44  N.  H.  572. 

••  Yates  V.  Aston,  4  Ad.  &  El.  N.  S. 
182. 

"•  Ricketfion  V.  Richardson.  19  Cal. 
330;  Gardner  v.  Cohn,  191  111.  553, 
61  N.  E.  492;  Booth  v.  Barnum.  9 
Conn.  286,  23  Am.  Dec.  339;  Sheafe 
V.  Gerry,  18  N.  H.  245;  Gilman  v. 
Moody.  43  N.  H.  239 ;  Hurd  v.  Robin- 
son, 11  Ohio  St.  232;  Gill  v.  Plnnev. 
12  Ohio  St.  38;  Curtis  v.  Flinn,  46 
Ark.  70;  Morris  v.  Murray.  82  Ky. 
36,  44,  quoting  text. 
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a  mortgage  specified  that  the  mortgagee  was  an  accommodation  in- 
dorser  and  signer  for  the  mortgagors  on  sundry  notes,  drafts,  and 
bills  of  exchange  then  maturing  to  the  amount  of  $50,000,  a  particu- 
lar description  of  which  could  not  be  given.  The  mortgagors  were 
in  a  failing  condition^  and  at  the  time  the  mortgages  were  given  it 
was  necessary  to  give  the  security  before  a  more  accurate  description 
could  be  made ;  but  this  description  was  held  to  be  sufficient.^*®  Even 
a  mortgage  to  secure  all  existing  debts  of  the  mortgagor  to  the  mort- 
gagee is  not  invalid  for  want  of  certainty  in  the  amount  secured.*®^ 

The  condition  of  the  mortgage  must  give  reasonable  notice  of  the 
incumbrance  on  the  land  mortgaged  in  order  to  affect  the  creditors 
of  the  mortgagor  who  have  no  notice  of  the  real  incumbrance.***  It 
need  not  be  so  complete  as  to  preclude  extraneous  inquiry  concern- 
ing the  liens  on  the  property;  but  it  must  with  reasonable  certainty 
show  what  is  the  subject-matter  of  the  mortgage,  and  must  so  de- 
fine the  incumbrance  that  a  fraudulent  mortgagor  may  not  substi- 
tute other  debts  and  shield  himself  from  the  demands  of  his  cred- 
itor8.**« 

A  mortgage  which  does  not  purport  to  secure  an  indebtedness  but 
merely  the  payment  of  a  certain  note  can  not  be  foreclosed  as  drawn, 
so  as  to  cut  off  intervening  rights  of  third  parties,  even  though  an 
indebtedness  existed,  where  the  note  was  not  executed  with  the  mort- 
gage but  after  such  intervening  rights  had  attached.*** 

§  71.  The  note  and  mortgage  are  constmed  together  as  if  they 
were  parts  of  one  instrument,  when  they  were  made  at  the  same 
time,  and  in  relation  to  the  same  subject,  as  parts  of  one  transaction 

'**  Lewis  y.  De  Forest,   20  Conn.  Where  a  mortgage  described  the 

427.  debt  as  a  note  of  $1,000,  which  was 

^**  Michigan  Ins.  Co.  v.  Brown,  11  never  given>  but  the  mortgagor  was 

Mich.  265;   Machette  v.  Wanless,  1  indebted  to  the  mortgagee  for  goods 

Colo.  225.  to  the  amount  of  $756,  and  the  latter 

***  Bacon  v.  Brown,  19  Conn.  33;  had   agreed    to    furnish    additional 

Stoughton   V.    Pasco,   5   Conn.    442,  goods  up  to  the  sum  of  $1,000,  the 

446,   13   Am.   Dec.   72;    Merrills  v.  mortgage  so  given  as  security  for 

Swift,    18   Conn.   257,   264,   46   Am.  the  whole  was  held  void  against  an 

Dec.  315.  attaching   creditor.     The   indebted- 

>"*  Hubbard  v.  Savage,  8  Conn,  ness  actually  existing  could  not  be 
215;  Pettibone  v.  Grlswold,  4  Conn,  substituted  for  the  indebtedness  de- 
158,  10  Am.  Dec.  106;  Bramhall  v.  scribed.  Bramhall  v.  Flood,  41  Conn. 
Flood,  41  Conn.  68;  Stoughton  v.  68.  But  this  is  an  extreme  case,  and 
Pasco,  5  Conn.  442,  13  Am.  Dec.  72;  is  not  to  be  relied  upon.  This  state- 
Crane  V.  Demlng,  7  Conn.  387,  396;  ment  is  quoted  with  apparent  ap- 
Booth  V.  Bamum,  9  Conn^  286,  290,  proval  in  Clark  v.  Hyman,  55  Iowa, 
23  Am.  Dec.  339.  The  Conneotlcnt  14,  26,  7  N.  W.  386,  39  Am.  Rep.  160. 
cases  are  exceptionally  strict  in  this  *^  Ogden  v.  Ogden,  180  111.  543.  54 
matter,  and  are  not  followed  else-  N.  E.  750,  aff'mg;  Ogden  v.  Dgden, 
where.  See  Jones  on  Chattel  Mort-  79  111.  App.  488. 
gagea,  §  85. 
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constituting  one  contract.^®*  They  explain  each  other  so  far  as  the 
indebtedness  is  concerned.*®*  The  mortgage  usually  describes  the 
note^  stating  the  date^  amount^  the  makers  of  it^  and  the  time  when 
it  is  payable.  Such  description  serves  to  identify  the  note.**' 
The  mortgage  may  describe  the  debt  as  well,  and  thus  may  qualify 
the  terms  of  the  note.  For  instance,  where  a  note  was  given  paya- 
ble in  five  years  from  date,  with  interest  at  ten  per  cent.,  and  at  the 
same  time  a  mortgage  was  given  to  secure  the  payment  of  the  note, 
in  which  it  was  stipulated  that  the  interest  should  be  "payable  an- 
nually," the  agreement  was  held  to  be  that  interest  at  ten  per  cent, 
should  be  payable  annually,  and  that  foreclosure  might  be  had  for  the 
non-payment  of  interest.**®  And  so  where  the  mortgage  contained  a 
stipulation  that  a  general  execution  should  not  issue  upon  it,  although 
a  note  accompanied  the  mortgage,  it  was  held  that  the  mortgagee 
could  not  recover  a  general  judgment  on  the  note,  his  remedy  being 
limited  to  the  property.*** 

Except  in  this  way,  the  mortgage  notes  constitute  no  part  of  the 
mortgage.  They  are  not  essential  to  its  validity.***  They  need 
not  be  produced  in  evidence,  in  order  to  establish  the  mortgage  title 
and  right  to  possession.  The  mortgage  itself  is  a  conveyance  of  the 
estate,  and  the  recital  in  the  condition  of  the  notes  secured  is  an  ad- 
mission of  their  existence,  and  of  the  existence  of  the  debt  For 
the  purpose  of  establishing  the  title  or  right  of  possession,  the  mort- 
gage alone  without  the  notes  is  evidence  of  title  and  of  the  mortgage 
debt. 


Ill 


But  upon  the  foreclosure  of  a  mortgage  it  is  necessary  to  pro- 
duce the  note  if  there  be  one ;  and  if  the  note  produced  corresponds 
with  the  description  in  the  mortgage  as  to  date,  amount,  parties,  rate 
of  interest,  and  maturity,  such  correspondence,  coupled  with  the  pos-  ' 
session  of  the  note  by  the  holder  of  the  mortgage,  raises  a  presump- 
tion of  identity,  and  throws  upon  the  mortgagor  the  burden  of  show- 


^«  §  851 ;  Chick  v.  WiUetts,  2  Kan. 
384;  Round  v.  Donnel,  5  Kan.  54; 
Loan  &  T.  Co.  v.  Gill,  2  Kan.  App. 
488,  43  Pac.  991;  Meyer  v.  Weber, 
133  Cal.  681,  65  Pac.  1110;  Farns- 
worth  V.  Hoover,  66  Ark.  367,  50  S. 
W.  865;  Fletcher  v.  Daugherty,  13 
Neb.  224.  13  N.  W.  207. 

*«  Crafts  V.  Crafts,  13  Gray,  360; 
Somersworth  Savings  Bank  v.  Rob- 
erts, 38  N.  H.  22;  Bassett  v.  Bassett, 
10  N.  H.  64;  Boody  v.  Davis,  20  N. 
H.  140,  51  Am.  Dec.  210;  McDonald 
V.  Second  Nat.  Bank,  106  Iowa.  517, 
520.  76  N.  W.  1011;  Evans  v.  Baker, 
5  Kan.  App.  68,  47  Pac.  314. 


*"Webb  V.  Stone,  24  N.  H.  282. 
287;  Sheaf e  v.  Gerry,  18  N.  H.  245, 
248;  Robertson  v.  Stark,  15  N.  H. 
109,  112. 

'"*  Muzzy  V.  Knight,  8  Kan.  456; 
Meyer  v.  Graeber,  19  Kan.  165. 

**»Kennlon  v.  Kelsey,  10  Iowa. 
443. 

"^O'Conner  v.  Nadel,  117  Ala. 
595,  23  So.  532. 

»"  Morse  v.  Stafford,  95  Me.  31.  49 
Atl.  45;  Powers  v.  Patten,  71  Me. 
583,  586;  Smith  v.  Johns,  3  Gray» 
517 ;  Mathews  v.  Light,  40  Me.  394. 
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ing  another  note  of  like  description.^^*  Parol  evidence  is  admis- 
sible to  identify  the  note  intended  to  be  secured.^  ^'  When  no  note 
or  bond  accompanies  the  mortgage^  a  recital  of  indebtedness  in  the 
mortgage  is  sufficient  evidence  of  the  debt  in  a  suit  to  foreclose  it.^^^ 

§  72.  Covenant  for  the  payment  of  a  debt. — ^Although  it  is 
sential  that  a  mortgage  should  secure  the  payment  of  some  debt  or 
the  performance  of  some  duty,  yet  it  is  not  essential  that  it  should 
contain  any  covenant  to  that  effect/^'  and  it  is  not  necessary  that 
there  should  be  any  collateral  or  personal  security  for  the  debt  se- 
curedy  such  as  a  note  or  bond.^^'  In  such  case,  of  course,  the  remedy 
of  the  mortgagee  is  confined  to  the  land  alone.^^^  If  the  mortgage 
contains  a  recital  of  an  indebtedness,  that  is  sufficient.^^* 

The  mortgages  commonly  used  in  this  country  refer  to  the  debt 
only  in  the  condition,  and  there  merely  by  way  of  recital  of  the  event 
upon  which  the  deed  is  to  be  void.  It  is  seldom  that  any  express 
promise  is  made  by  the  debtor  in  the  mortgage  to  pay  the  debt;  and  no 
promise  can  be  implied  from  the  recital  in  the  condition.  It  is  pro- 
vided by  statute  in  several  states  that  no  such  promise  shall  be  im- 
plied in  the  mortgage.^** 

When  there  is  an  express  covenant  in  the  mortgage  for  the  pay- 
ment of  the  debt,  the  mortgagee  may  maintain  an  action  at  law  upon 
it.  He  is  not  confined  to  his  remedy  by  foreclosure  suit.***  ''It 
seems  to  be  generally  admitted  in  the  books,*'  says  Chancellor  Kent, 
'th^t  the  mortgagee  may  proceed  at  law  on  his  bond  or  covenant  at 


^  Jones  V.  Blllott,  4  La.  Ann.  303. 

"•Melvin  v.  FeUows,  33  N.  H.401; 
Preacott  v.. Hayes,  43  N.  H.  593. 

''^  Whitney  v.  Buckman,  13  CaL 
536.  And  see  Eyster  v.  QtJt,  2  Coll. 
228. 

""See  «§  848,  678,  1S85;  Dough- 
erty y.  McColgan.  6  Oill  A  J.  275; 
Hickox  V.  Lowe,  10  Cal.  197. 

»•  Mitchell  V.  Bumham,  44  Me. 
286;  Smith  v.  People's  Bank,  24  Me. 
185;  Brookings  v.  White,  49  Me. 
479. 

"^  Weed  V.  Covill,  14  Barb.  242. 

"•  O'Connor  v.  Nadal,  117  Ala.  595, 
23  So.  532. 

"*See  8  678. 

^  Brown  v.  Cascaden,  43  Iowa, 
103.  The  covenant  was  as  follows: 
''And  the  said  party  of  the  first  part 
(the  mortgagor)  covenants  with  the 
said  party  of  the  third  part  (the 
mortgagee),  that  he  will  pay  the 
said  mortgage  money  and  interest 


on  the  days  and  times  aforesaid." 
The  court  say  that  such  a  covenant 
is  no  part  of  the  condition  of  the  in- 
strument, and  in  no  way  pertains 
to  the  conveyance  of  the  land.  "It 
is  not  a  covenant  securing  the  mort- 
gagee- against  the  failure  of  the 
title,  or  warranting  possession  or 
en]03rment  of  the  land.  It  is  simply 
an  obligation  binding  the  mortgagor 
to  pay  the  money.  We  know  of  no 
rule  of  law  which  will  invalidate 
such  a  covenant,  when  found  in  a 
mortgage."  In  Newbury  v.  Rutter, 
38  Iowa,  179,  the  mortgagors  recited 
that  "we  are  justly  indebted"  in  a 
sum  named,  and  "If  from  any  cause 
said  debt,  Interest,  and  charges,  we 
covenant  and  agree  to  pay  the  de- 
ficiency;" and  there  being  no  note 
for  the  debt,  an  action  at  law,  with- 
out first  foreclosing  the  mortgage,, 
was  sustained. 
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the  salne  time  tl\at  he  is  prosecuting  on  his  mortgage  in  chancery."**' 
Instead  of  pursuing  both  the  remedy  against  the  person  and  that 
against  the  thing,  he  may  elect  to  pursue  either  one,  and  afterward, 
if  he  has  not  obtained  satisfaction^  may  follow  the  other.*** 

§  73.  Interest  is  the  thing  the  mortgage  is  made  for  when  it  se- 
cures a  loan  of  money,  and  the  rate  and  time  of  payment  should  be 
sstated  with  care.***  Interest  coupons  are  sometimes  executed,  pay- 
able at  the  times  when  interest  will  be  due  upon  the  mortgage  by  its 
terms  during  the  whole  period  it  has  to  run.\  These  are  usually  ne- 
gotiable in  form,  and  though  detached  from  the  mortgage  note  or 
«bond  are  still  secured  by  the  mortgage.***  Interest  is  usually  pay- 
able annually  or  semi-annually  from  the  date  of  the  mortgage.  A 
provision  for  the  payment  of  "interest  annually  on  the  first  day  of 
April  in  each  year^^  makes  the  first  interest  due  on  the  first  day  of 
April  following  the  date  of  the  mortgage,  though  its  date  be  much 
later  in  the  year.***^ 

§  74.  A  mortgage  debt  made  payable  with  interest,  without  nam- 
ing the  rate,  bears  interest  at  the  rate  fixed  by  law  at  the  place  of  per- 
formance;**® and  the  law  in  force  at  the  date  of  the  instrument  gov- 
erns.**^ If  the  times  when  the  interest  shall  be  paid  are  not  speci- 
fied, but  the  language  is  such  that  some  periodical  payment  is  in- 
tended, it  may  be  proved  by  parol  evidence  that  the  payments  were  to 
be  made  yearly,  for  instance,  even  as  against  a  purchaser.***  The 
terms  of  the  mortgage  can  not  be  changed  as  against  a  purchaser, 
but  he  is  subject  to  the  agreement  contained  in  the  mortgage,  and  to 
such  construction  as  may  be  required  of  what  is  ambiguous.  The 
proof  of  the  periods  at  which  the  interest  is  payable  does  not  alter 
the  instrument,  but  merely  supplies  what  was  omitted,  and  is  neces- 
sary to  its  proper  interpretation. 

When  the  time  of  payment  of  the  mortgage  debt  is  definitely  fixed, 
and  the  amount  of  it  as  well,  interest  is  allowed  from  the  date  of  the 
default,  although  not  stipulated  for  in  the  mortgage  or  the  note  ac- 


'"  Dunkley  v.  Van  Buren,  3  Johns. 
Ch.  330;  §  1215. 

^"Vansant  v.  Allmon,  23  111.  30; 
Llchty  V.  McMartln,  11  Kan.  565. 

*"For  the  rates  of  interest  al- 
lowed in  the  several  States,  see 
§  683. 

'**  For  the  law  relating  to  the  con- 
fltmction  of  coupons,  their  negotia- 
hility,  their  order  of  payment,  over- 
due coupons,  and  suits  upon  coupons, 
see  Jones  on  Corporate  Bonds  and 
Mortgages,  §§  235-267. 


*«Cook  V.  Clark,  3  Hun,  247.  5 
Thomp.  &  C.  493,  68  N.  Y.  178. 

""Hayes  v.  So.  Home  Build,  ft  L. 
Asso.  124  Ala.  663.  26  So.  527. 

^  Ackens  v.  Winston,  22  N.  J.  Bq. 
444. 

*"  Ackens  v.  Winston,  22  N.  J.  Eq. 
444.  The  language  was,  "within 
sixty  days  from  the  time  it  be- 
comes due,  at  any  time  during  the 
ten  years."  This  is  sufficient  to  put 
a  purchaser  upon  inquiry  as  to  the 
periods  of  payment. 
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companying  it.  Interest  follows  in  such  ease  as  an  invariable  legal  in- 
cident of  the  principal  debt.^^®  But  when  the  time  of  payment  is 
uncertain,  as  for  instance  in  case  of  a  mortgage  debt  made  payable 
at  the  decease  of  a  third  person,  interest  can  be  recovered  only  from 
the  date  of  a  demand  of  payment.^^^  , 

The  statutes  of  several  states  prescribe  a  rate  of  interest  for  con- 
tracts in  which  the  parties  have  not  agreed  upon  a  rate,  and  for  cases 
in  which  interest  is  given  by  law,  but  allow  the  parties  to  agree  in 
writing  for  any  rate  of  interest.^**  Under  such  a  provision  the  rate 
of  interest  agreed  upon  by  the  parties  continues  the  same  after  the 
maturity  of  the  obligation  down  to  the  time  of  rendering  judgment 
upon  it.**^  The  interest  both  before  and  after  maturity  is  recoverable 
by  virtue  of  the  contract,  as  an  incident  or  part  of  the  debt"^  But 
although  the  weight  of  authority  seems  to  favor  this  view,  there  are 
numerous  authorities  which  hold  that  where  the  parties  have  not  by 
special  agreement  fixed  the  rate  at  which  the  interest  shall  run  after 
maturity,  the  rate  fixed  for  cases  where  the  parties  have  not  agreed 
upon  a  rate  prevails.^'*  The  interest  after  maturity  is  regarded  as 
recoverable,  not  upon  the  contract  but  upon  the  provisions  of  the  stat- 
nte.*« 

When  the  mortgage  note  provided  for  the  payment  of  a  certain 
rate  of  interest  from  date  until  paid,  and  the  mortgage  provides  that 
in  default  of  the  payment  of  any  part  of  the  sum  secured  when  due,  a 
higher  rate  of  interest  shall  be  paid  from  the  date  of  the  note,  the 
note  governs  and  the  rate  of  interest  is  limited  to  that  therein  re- 
cited.*" 

^Spencer  v.  Pierce,  5  R.  I.  63.  v.  Weguelln,  L.  R.   5  Ch.  D.  287; 

**  Gardiner  v.  WoodmaiiBee,  2  R.  Morgan  v.  Jones,  8  Ex.  620;  Price 

I.  558.  V.  Great  Western  Ry.  Co.  16  M.  &  W. 

"*See  5  688;  Old  Colony  T.  Co.  v.  244. 

Allentown  &  B.  Rapid-Transit  Co.  "•  Cook  v.  Clark,  •S   Hun,   247,  5 

192  Pa.  St  696,  44  Atl.  319.  Thomp.  &  C.  493,  68  N.  Y.  178. 

"•  Casey  v.  Gibbons,  136  Cal.  368,  "•  Brewster  v.  Wakefield,  22  How. 

68  Pac.  1032.  118;   Pearce  v.  Hennessy,  10  R.  I. 

""Brannon  v.   Hursell,  112  Mass.  223;   Eaton  v.  Boissonnault,  67  Me. 

63;  Cromwell  v.  County  of  Sac,  96  540,  24  Am.  Rep.  52;  Lash  v.  Lam- 

U.    S.    51;    Beckwlth    y.    Hartford,  bert,  15  Minn.  416,  2  Am.  Rep.  142; 

Prov.  A  Fishkill  R.   29  Conn.  268,  Searle   v.   Adams.   3   Kan.    515,    89 

76    Am.    Dec.    599;    Marietta    Iron  Am.  Dec.  598;  Rilling  v.  Thompson, 

Works  v.  Lottimer,  25  Ohio  St.  621;  12  Bush,  310;  Langston  v.  S.  C.  R. 

Etnyre    v.    McDaniel,    28    111.    201;  Co.  2  S.  C.  248;  Virginia  v.  Canal 

Prujrn  v.  Milwaukee,  18  Wis.  367;  Co.  32  Md.  501.    See,  for  discussion 

Hand- V.  Armstrong,  18  Iowa,  324;  of  some  of  these  cases,  Jones  on 

Kohler  v.  Smith,  2  Cal.  597;  56  Am.  Corporate    Bonds    and    Mortgages, 

Dec.  369;  McLane  v.  Abrams,  2  Nev.  §§  235-237. 

199;  Hopkins  v.  Crittenden,  10  Tex.  ""Mortgage  Security  Co.  v.  Case- 

189.  bier,  3  Kan.  App.  741,  45  Pac.  452. 

For    Ehiglish   cases   see   GordiUo 
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§  75.  The  time  of  payment  of  the  debt  secured  should  be  fixed, 
80  that  it  may  be  known  with  certainty  when  a  default  occurs.  If 
no  time  of  payment  be  named,  the  debt  is  payable  upon  demand, 
and  suit  may  be  brought  to  enforce  both  the  debt  and  the  mortgage 
imme,diately.  The  time  of  payment  may  be  made  to  depend  upon  the 
happening  of  some  event  or  contingency,  without  specifying  any  exact 
date.^*^  When  the  time  of  payment  is  fixed  by  the  mortgage,  or  the 
note  secured  by  it,  the  mortgagor  is  not  entitled  to  any  notice  of  it."* 
Grace  is  to  be  allowed  in  computing  the  time  of  payment  of  a  mort- 
gage note,  or  of  any  instalment  -of  it,  payable  at  a  day  certain,  in  the 
same  manner  as  upon  a  note  not  secured  by  mortgage.*'*  It  is  al- 
lowed also  upon  an  instalment  of  interest  falling  due  at  the  same 
time  with  the  principal  or  any  instalment  of  the  principal.  But  on  an 
instalment  of  interest  alone,  falling  due  when  no  part  of  the  principal 
becomes  due,  the  debtor  is  not  entitled  to  days  of  grace.**® 

The  usual  form  of  power  of  sale  mortgage  in  use  in  Massachusetts 
and  other  New  England  States  provides,***  that  upon  a  sale  under 
the  power  the  mortgagee  may,  out  of  the  money  arising  from  the  sale, 
'^retain  all  sums  then  secured  by  this  deed,  whether  then  or  thereafter 
payable.^^  This  provision  in  effect  makes  the  whole  mortgage  payable 
upon  any  default  which  authorizes  the  exercise  of  the  power  of  sale, 
if  he  in  fact  does  exercise  the  power ;  and  in  the  form  in  common  use 
the  condition  is  for  the  payment  of  the  principal,  instalments,  and  iu- 
terest  at  the  times  named,  as  also  the  taxes  and  insurance,  and  upon 
any  breach  of  the  condition  the  mortgagee  may  proceed  to  foreclose. 
Of  course  in  such  case  the  right  to  receive  payment  of  sums  not  due 
arises  only  upon  a  sale.  When  a  trustee  in  a  trust  deed  is  empowered 
to  sell  the  property  when  the  first  instalment  falls  due,  and  all  the  in- 
debtedness is  to  be  considered  as  matured  upon  the  first  default,  for 
the  purpose  of  the  application  of  the  trust  fund,  the  indebtedness  not 
then  due  cannot  be  considered  as  matured,  so  that  a  personal  judg- 
ment can  be  rendered  for  it.**^ 

§  76.  A  stipulation  that  the  whole  sum  shall  become  due  and  paya^ 
ble  upon  any  default  in  the  payment  of  the  principal  or  interest  is 
universally  held  to  be  legal  and  ,Talid.  It  is  not  objectionable  as 
being  in  the  nature  of  a  penalty  or  forfeiture.**' 

"^  Board  of  Church  Erection  Fund  5    N.    W.    336;    National    Bank   v. 

v.  First  Presby.  Church,  19  Wash.  Kirby,  108  Mass.  497. 

455,  53  Pac.  671;   Bank  v.  Price,  8  *"  §  1778. 

Ohio    St    299;     Fetrow    v.    Merrl-  '^  Mason  v.  Barnard,  36  Mo.  384. 

wether,  53  111.  275.  **•  §    1181;    Steel   v.    Bradfleld,'  4 

"■  Ing  V.  Cromwell,  4  Md.  31.  Taunt  227 ;  James  v.  Thomas,  5  B. 

"•Coffin  V.  Lorlng.  5  Allen,  153.  A  Ad.  40;  Mobray  v.  Leckle,  42  Md. 

^^^Macloon  v.  Smith,  49  Wis.  200,  474;    Schooley   y.   Remain,   81   Md. 
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In  some  States  such  a  provision  is  so  usual  that  authority  to  an 
agent  to  execute  a  mortgage,  the  terms  and  conditions  of  which  are 
not  specified,  would  authorize  him  to  insert  this  provision ;  while  in 
other  States  special  authority  to  use  this  provision  is  necessary.  His 
general  authority  only  authorizes  the  use  of  the  terms  and  provisions 
ordinarily  inserted,  and  therefore  implied  by  the  term  ^'mortgage." 
But  the  unauthorized  use  of  this  provision  would  not  invalidate  the 
mortgage  in  other  respects.*** 

If  the  provision  be  that  the  mortgagee  may  upon  default,  or  after 
the  default  has  continued  a  certain  time,  elect  that  the  whole  amount 
of  the  debt  shall  become  payable,  the  mortgagee,  after  the  happening 
of  this  contingency,  cannot  be  compelled  to  accept  the  interest  or  in- 
stalment due,  and  yield  his  claim  for  the  whole  amount.***  In  such 
case  courts  of  equity  have  no  power  to  relieve  against  the  default  and 
its  consequences.***  It  is  no  ground  for  such  relief  that  the  mort- 
•  gagor  was  unable  to  find  the  holder  of  the  mortgage  until  the  time  of 
payment  had  passed.**'  Of  course  there  would  be  relief  if  the  pay- 
ment was  prevented  by  fraud  on  the  part  of  the  mortgage  creditor. 

It  is  not  essential  that  the  interest  clause,  or  option  clause,  as  it  is 
sometimes  called,  should  be  contained  in  the  note  or  bond  as  well  as 
the  mortgage,  to  make  it  effectual,  inasmuch  as  both  instruments  are 
to  be  construed  together.*** 

§  77.  Payment  of  taxes. — The  mortgage  usually  provides  by  way 
of  covenant  or  condition  that  the  mortgagor  shall  pay  all  taxes  and 
assessments  levied  upon  the  premises.**®  The  payment  of  the  taxes 
thus  becomes  as  obligatory  upon  the  debtor  as  the  payment  of  the 
mortgage  debt;  and  upon  his  failure  to  pay  them,  the  mortgagee 
may  pay  them,  and  have  the  amount  included  in  any  judgment  that 
he  may  afterward  obtain  upon  the  mortgage.    Sometimes  the  mort- 


574,  100  Am.  Dec.  87;  Kramer  v. 
Rebman,  9  Iowa,  114;  Robinson  v. 
Loomis,  51  Pa.  St.  78;  Stanclift  v. 
Norton,  11  Kan.  218;  First  Nat. 
Bank  v.  Peck,  8  Kan.  660;  Rubens  v. 
Prindle,  44  Barb.  336;  Ottawa  North- 
ern Plank  Road  Co.  v.  Murray,  15 
lU.  336;  Hale  v.  Gouvemeur,  4  Edw. 
207;  Noyes  v.  Clark,  7  Paige,  179, 
32  Am.  Dec.  620;  Ferris  v.  Ferris, 
28  Barb.  29;  Valentine  v.  Van  Wag- 
ner, 37  Barb.  60;  Crane  v.  Ward, 
Clarke,  393. 

^Jesnp  V.  City  Bank  of  Racine, 
14  Wis.  331;  Pershing  v.  Wolfe,  6 
Colo.  App.  410,  40  Pac.  856. 

"•For  construction  of  interest 
clauses,  see  §9  1179-1186. 


»*»  Malcolm  v.  Allen,  49  N.  Y.  448; 
Rubens  v.  Prindle,  .44  Barb.  336; 
Broderick  v.   Smith,   26  Barb.  539, 

15  How.  Pr.  434;  Valentine  v.  Van 
Wagner,  37  Barb.  60,  23  How.  Pr. 
400;  Hale  v.  Gouvemeur,.  4  Edw. 
207;   Ferris  v.  Ferris,  28  Barb.  29 

16  How.  Pr.  102;  Bennett  v.  Steven- 
son, 53  N.  Y.  508. 

"^  Dwight  V.  Webster,  32  Barb.  47, 
19  How.  Pr.  349. 

*•  Schoonmaker  v.  Taylor,  14  Wis. 
313. 

***It  is  provided  by  statute  in 
Xaryland  that  there  may  be  such  a 
covenant.  Pub.  Gen.  Laws  1860,  art. 
64,  §  4. 
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gage  provides  that  such  taxes,  when  paid  by  the  mortgagee,  shall 
become  a  part  of  the  mortgage  debt ;  but  without  such  provision,  the 
amount  so  paid  in  fact  becomes  a  lien  under  the  mortgage."®  In  like 
maimer  if  the  mortgagee  redeems  the  mortgaged  land  from  a  tax 
sale,  the  mortgagee  is  entitled  to  have  the  amount  paid  by  him  to  re- 
deem the  land  treated  as  part  of  the  mortgage  debt."^  A  provision 
that  the  mortgagee  may  retain  from  the  proceeds  of  a  sale  under  tlie 
mortgage  all  charges  and  expenses  incurred  by  reason  of  any  failure 
of  the  mortgagor  to  perform  the  condition  and  covenants  of  the  mort- 
gage, includes  payments  for  taxes  and  the  like.  A  stipulation  in  a 
mortgage  that,  upon  a  failure  to  pay  the  taxes  levied  upon  the  prem- 
ises, the  principal  debt  shall  become  immediately  due  and  payable,  is 
valid.  It  is  similar  to  the  provision  very  common  in  mortgages,  and 
generally  sustained,  that  the  principal  shall  become  due  on  a  failure 
to  pay  the  interest  promptly.*^' 

This  covenant  cannot  be  enforced  after  the  debt  is  discharged. 
It  expires  with  the  mortgage.  The  eflEect  upon  the  covenant  is  the 
same  whether  the  mortgagor  voluntarily  pays  the  mortgage  debt, 
or  whether  it  is  paid  by  the  mortgagee's  buying  in  the  mortgaged 
premises  at  a  foreclosure  sale.  If,  therefore,  the  mortgagee  purchase 
at  the  sale  for  less  than  the  debt,  and  the  deficiency  be  paid  by  the 
mortgagor,  he  cannot  afterward  be  compelled  to  pay  to  the  mort- 
gagee the  amount  the  latter  has  been  obliged  to  pay  to  redeem  the 
premises  from  sales  for  taxes  assessed  while  the  mortgage  was  in 
force.  The  covenant  to  pay  taxes,  being  part  and  parcel  of  the  mort- 
gage, expires  with  it.**^* 

§  78.  Insurance. — It  is  usually  a  condition  of  the  mortgage,  also, 
that  the  mortgagor  shall  keep  the  buildings  upon  the  mortgaged 
premises  insured  against  fire  in  a  certain  sum  for  the  benefit  of  the 
mortgagee,  at  such  insurance  office  as  he  may  approve.^'*  A  breach 
of  this  condition,  or  of  the  condition  to  pay  taxes  assessed  upon  the 
premises,  is  as  effectual"  in  giving  the  mortgagee  a  right  to  enforce 

'"^  See  §§  858,  686,  1134,  1597,  and  "«'  Worcester  v.  Boston,  179  M^ss. 

also    Stancllft  v.   Norton,   11   Kan.  41,  60  N.  E.  410;  Skilton  v.  Roberts. 

218.  129  Mass.  306,  309;  Windett  v.  Union 

This  decision  had  reference  to  a  M.  L.  Ins.  Co.  144  U.  S.  581,  12  S. 

statute  then  in  force  declaring  that  Ct.  751. 

taxes  so  paid  should  be  a  lien  on  the  ^'^*  Stanclift    v.    Norton,    11    Kan. 

land;    but   the    court   declare    that  218. 

without  the  statute  the  mortgagee  '"Hitchcock  v.   Merrick,  18  Wis. 

would  probably  have  this  right,  in  357. 

order  to  keep  his  security  perfect.  "*See     chapter     on     Insurance, 

Also  see  Sharp  v.  Barker,  11  Kan.  §§  896-427. 
381. 
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his  mortgage  as  is  a  breach  of  the  condition  to  pay  an  instalment  ol 
interest  or  principal^  or  the  whole  principal  debt. 

IV.     Special  Stipulations. 

§  79.  Special  proTiBiont  of  various  kinds,  to  suit  the  convenience* 
of  the  parties,  may  be  inserted  in  the  mortgage.  Among  those 
most  frequently  used  is  a  provision  that  upon  making  certain  pay- 
ments the  mortgagor  shall  be  entitled  to  have  certain  portions  of 
the  mortgaged  premises  released  from  the  operation  of  the  mort- 
gage;*" or  a  provision  that  the  mortgagor  may  pay  the  whole  or  a 
part  of  the  debt,  at  his  option,  before  the  time  fixed  for  the  payment 
of  it.  A  provision  in  a  mortgage,  reserving  to  the  mortgagor  "the 
right  to  pay  all  or  any  part  of  said  indebtedness,  at  any  time  during, 
the  present  year,  in  current  paper  fimds,'*  does  not  restrict  him  to  a 
single  payment  of  the  entire  amount  due,  but  authorizes  partial  pay- 
ments at  different  times  during  the  year."* 

A  stipulation  for  partial  releases  of  lots  embraced  in  the  mortgage 
upon  the  payment  of  stipulated  sums,  "provided  that  the  covenants., 
and  conditions  of  said  mortgage  shall  be  faithfully  kept  and  per- 
formed" by  the  mortgagor,  can  be  enforced  only  upon  strict  perform- 
ance of  the  conditions,  and  making  all  payments  of  princpal  and  in- 
terest as  they  become  due.  Whether  such  a  covenant  running  only 
to  the  mortgagor,  without  mention  of  his  assigns,  is  personal  in  char- 
acter, and  cannot  be  enforced  by  a  purchaser  from  him,  is  a  question 
upon  which  the  authorities  are  not  agreed,  but  the  better  view  is 
that  such  a  covenant  runs  with  the  land.^*^  A  stipulation  that  in  case 
the  mortgagor  should  be  able  to  sell  the  premises  or  mortgage  them, 
to  another,  so  as  to  pay  ofif  the  mortgage  debt,  the  mortgagee  should 
reconvey  to  him,  so  as  to  enable  him  to  carry  out  the  transaction,  does 
not  confer  upon  him  a  power  of  sale,  for  he  had  that  already,  but 
operates  as  a  covenant  to  reconvey  for  the  purpose  named.* '^^  A  reser- 
vation by  a  mortgagor  of  "the  privilege  of  selling  said  land  at  any 
time,  and  to  appropriate  the  proceeds  first  to  the  payment  of  the 
mortgage  debt,"  enables  him  to  contract  for  a  sale  of  the  land,  and 
to  compel  the  mortgagee  to  credit  the  proceeds  upon  the  debt.  But 
while  the  mortgagor  has  no  power  either  to  convey  the  land,  or  to 

^  Ontario  Land  &  Imp.  Co.  v.  Bed-  Vawter  v.  Crafts.  41  Minn.  14,  42 

ford.  90  Cal.  181,  27  Pac.  39.     See  N.  W.  453. 

S  981.  For  construction  of  other  provi- 

*"Stalworth  v.  Blum,  41  Ala.  319.  sions  for  release  of  portions  of  the 

'"That  it   is  personal,  Pierce  v.  property,  see  Brigham  v.  Avery,  48. 

Kneeland,  16  Wis.  672,  84  Am.  Dec.  Vt.  602. 

726.     That  it  runs  with  the  land,        "•  Coffiing  vt  Taylor.  16  111.  457. 
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receive  the  proceeds  of  a  sale  of  it,  the  mortgagee  is  bound  to  make 
the  proper  conveyance,  and  to  receive  and  credit  the  proceeds. *•• 

An  agreement  to  release  any  parcel  of  the  mortgaged  land,  upon 
payment  at  any  time  of  a  sum  equal  to  the  value  of  such  parcel, 
must  be  construed  as  referring  to  the  value  of  the  parcel  at  the  time 
of  the  release,  and  not  at  the  date  of  the  agreement.**® 

§  80.  Mortgagor's  possession. — ^The  provision,  now  almost  univer- 
sally inserted  in  mortgages,  that,  until  default  in  the  performance 
of  the  condition  of  the  deed,  the  mortgagor  may  hold  the  premises, 
was  formerly  exceptional.***  In  1819,  Chief  Justice  Parker  said 
that  such  a  provision  was  seldom  seen  in  Massachusetts.**^  In  an- 
other case  in  this  State  the  same  year,  the  court  say  that,  although 
parties  intend  that  the  mortgagor  shall  remain  in  possession,  yet 
they  go  on  making  mortgages  without  any  covenant  respecting  the 
possession.***  Evidence  of  the  intention  of  the  parties,  or  of  their 
agreement,  at  the  time  of  making  the  mortgage,  that  the  mortgagor 
should  continue  in  possession  until  he  should  fail  to  perform  the 
condition,  cannot  be  received  to  control  the  settled  rule  of  law,  that 
without  such  provision  the  mortgagee  is  entitled  to  immediate  pos- 
session. 

But  although  the  mortgagor's  right  of  possession  be  not  expressly 
provided  for,  he  is  entitled  to  it  if  the  condition  of  the  mortgage 
be  such  as  to  imply  his  possession  for  the  purpose  of  performing  it.*** 
When  the  mortgagor's  right  of  possession  is  provided  for,  or  neces- 
sarily implied,  the  mortgagee  cannot  enter  until  default,  and  cannot, 
until  he  has  made  actual  entry,  or  brought  suit  for  possession,  give 
any  one  else  the  right  to  occupy,  and  exclude  the  owner  of  the 
equity.*** 

V.     Execution  and  Delivery, 

§  81.  Sealing  it  a  formality  essential  to  the  execution  of  any  legal 
conveyance  of  real  estate.  In  some  States  it  is  provided  by  statute 
that  a  scroll  may  be  used  in  place  of  a  seal,  and  this  unseemly  sub- 
stitute for  the  ancient  formality  is  only  another   formality  none 

"^Friereon  v.  Blanton,  1  Bax.  272.  or     recovering     poaseBsion     before 

i«>  People's  Sav.  Bank  v.  Nebel»  92  breach  of  the  condition,  when  there 

Mich.  34S,  52  N.  W.  727.  Is  no  agreement  to  the  contrary,  but 

^^  §  067.  in  such  case  he  must  account  for 

^  Smith  V.  Dyer,  16  Mass.  IS,  24.  the  rents  and   profits.     Ben.    Stat. 

^»  Colman  v.  Packard,  16  Mass.  39,  ch.  140,  §  9. 

40.  '"'§§  389,  668,  702;  Wales  v.  Mel- 

In   Massachusetts    it   is   provided  len,  1  Gray,  512,  and  cases  cited; 

that  the  statutes  relating  to  fore-  Clay  v.  Wren,  34  Me.  187. 

closure  shall  not  prevent  the  mort-  '*'Silloway   v.    Brown,   12    Allen, 

gagee'B   entering   on    the   premises  30. 
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the  less  requisite.***  A  mortgage  executed  without  a  seal,  except  in 
a  few  States  where  it  is  not  required,  is  not  a  legal  mortgage.  In 
-equity  it  amounts  to  a  compact  for  a  mortgage,  and  as  such  creates 
no  lien  as  against  purchasers  from  the  mortgagor,  or  as  against  his 
creditors^  or  even  against  an  assignee  under  a  general  assignment  for 
the  benefit  of  creditors.**^ 

Signing  is  the  act  which  imparts  life  to  the  deed.  Although  the 
most  essential  thing  of  all  in  the  execution  of  the  deed,  it  is  a  matter 
-so  much  of  course  that  it  hardly  need  be  mentioned  among  the  requi- 
sites. A  mortgagor  is  bound  by  a  signature  of  his  name  made  by 
another  person  in  his  presence  and  by  his  direction.  If  his  name  be 
•subscribed  by  another  in  his  absence,  he  may  adopt  the  signature  as 
his  own.***  His  acknowledgment  of  the  deed  is  a  sufficient  recogni- 
tion of  it"* 

A  Gorged  signature  of  a  mortgagor  can  be  ratified  by  him  only  by 
executing  a  new  mortgage  though  he  be  willing  to  acquiesce  in  its 
enforcement;  and  no  ratification  by  him  can  affect  intervening  par- 
ties.*^* 

A  mortgage  executed  by  the  owner  of  land  in  the  name  of  a  ficti- 
tious person  to  whom  he  has  made  a  fictitious  conveyance  is  valid 
between  mortgagor  and  mortgagee.*^* 

§  82.  Witnesses. — ^The  statute  of  several  States  provide  that  mort- 
igages  and  other  conveyances  of  real  estate  shall  be  attested  by  wit- 
nesses, two  being  required  in  some  States,  one  in  others,  and  in  still 
others  none  at  all;*^*  but  this  requirement,  like  that  for  the  acknowl- 
edgment of  deeds,  has  reference  chiefly  to  the  recording  of  them, 
and  does  not  affect  the  validity  of  the  instruments  as  between  the  par- 
tis if  not  observed.*^*     Although  a  mortgage  defectively  executed 

^See  §  581.  to   what   is   sufflclent  signing,    see 

Chancellor  Kent  says:    "Whether  Zann  v.  Haller,  71  Ind.  136,  36  Am. 

land  should  be  conveyed  by  writing  Rep.  193. 

signed  by  the  grantor  only,  or  by  ^  Bartlett  v.  Drake,  100  Mass.  174, 

writing   signed,   sealed,   and   deliv-  97  Am.  Dec.  92,  1  Am.  Rep.  101. 

ered  by  the  grantor,  may  be  a  proper  ^^  Finley   v.   Babb,   144   Mo.   403, 

subject    for    municipal    regulation;  -46  S.  W.  165. 

but  to  abolish  the  use  of  seals  by  ^^^Blackman    v.    Henderson,    116 

the  substitute  of  the  flourish  of  a  Iowa,  578,  87  N.  W.  655. 

pen.  and  yet  continue  to  call  the  ^"  See  §  484. 

instrument  which  has  such  a  sub-  •     "'Gardner  v.  Moore,  51  Oa.  268; 

stitute  a  deed  or  writing  sealed  and  Baker  v.  Clark,  52  Mich.  22,  17  N. 

delivered,    within    the    purview    of  W.  225;    Marable  v.  Mayer,  78  Oa. 

the  common  or  the  statute  law  of  60;   Benton  v.  Baxley,  90  Oa.  296, 

the  land,  seems  to  be  a  misnomer,  15  S.  E.  820;   Carrico  v.  Farmers' 

and  is  of  much  more  questionable  A    Merchants'   Nat.    Bank.    33    Md. 

import"  4  Com.  453.  235;    Jubb  v.   Thorpe,   1   Wyo.   356. 

^  Brwln  V.  Shuey,  8  Ohio  St.  509 ;  Otherwise    in    Alabama,    Dugger    v. 

Bloom  V.  Noggle,  4  Ohio  St.  45.  Collins,  69  Ala.  324. 

"""Fottch  V.  Wilson.  59  Ind.  93.    As 

5— JONXS'  MOBT. 
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in  this  respect  is  not  a  legal  mortgage,  it  may  be  enforced  in 
equity.^^* 

§  83.  An  acknowledgment  is  essential  in  order  to  admit  a  deed  to 
record,  but  is  not  otherwise  necessary  as  between  the  parties.^^* 
This  subject  being  fully  treated  of  elsewhere,  it  is  introduced  here 
with  special  reference  to  stating  that  before  the  deed  is  acknowledged 
the  execution  of  it  must  be  complete  in  every  other  respect.  ^^*  The 
acknowledgment  is  the  final  act  before  the  delivery  of  the  deed,  and 
must  be  made  of  a  completed  deed.  There  can  be  no  valid  acknowl- 
edgment of  a  mortgage  until  all  material  parts  of  the  instrument  are 
written  in,  such  for  instance  as  the  name  of  the  grantee,  and  the 
amount  of  the  lien.^^^  The  want  of  an  acknowledgment  does  not 
affect  its  validity  as  between  the  parties.^ ^* 

This  rule  applies  with  particular  force  to  acknowledgments  made 
by  married  women,  where  the  law  protects  them  by  requiring  a  sepa- 
rate examination  by  the  magistrate  who  takes  the  acknowledgment."* 
In  a  case  where  a  wife  s^cknowledged  an  instrument  intended  to 
be  a  mortgage  of  her  separate  lands,  while  there  were  blanks  for  the 
insertion  of  the  mortgagee's  name  and  the  sum  borrowed,  it  was 
urged  that  she  should  be  estopped  from  denying  that  she  had  signed 
and  acknowledged  the  mortgage.  But  Mr.  Justice  Nelson  said :  "The 
answer  to  this  is,  that  to  permit  an  estoppel  to  operate  against  her 
would  be  a  virtual  repeal  of  the  statute  that  extends  to  her  this  pro- 
tection, and  also  a  denial  of  the  disability  of  the  common  law  that 
forbids  the  conveyance  of  her  real  estate  by  procuration.  It  would 
introduce  into  law  an  entirely  new  system  of  conveyances  of  the  real 
property  of  feme  coverts.  Instead  of  the  transaction  being  a  real 
one  in  conformity  with  established  law,  conveyances  by  signing  and 
acknowledging  blank  sheets  of  paper  would  be  the  only  formalities 
requisite.  .  .  .  The  difficulty  here  is  not  in  the  form  of  the 
acknowledgment,  but  that  it  applied  to  a  nonentity,  and  was,  there- 
fore, nugatory.  The  truth  is,  that  the  acknowledgment  in  this  case 
might  as  well  have  been  taken  and  made  on  a  separate  piece  of  paper, 
and  at  some  subsequent  period  attached  by  the  officer,  or  some  other 
person,  to  a  deed  that  had  never  been  before  the  feme  covert.^* 

"*Lake  v.  Doud.  10  Ohio,  415.  Pac.   159;    Gray  v.  Ulrich,   8   Kan. 

>"  Wilson  V.  Klmmel,  109  Mo.  260,  122;  Am  v.  Matthews,  89  Kan.  272, 

19  S.  W.  24;   Hannah  v.  Davis,  112  18   Pac.   65;    Munger  v.   Baldridge, 

Mo.  599.  20  S.  W.  686.  41  Kan.  236,  21  Pac.  159. 

"•  See  §  405.  *"  Drury  v.  Foster.  2  Wall.  24,  fol- 

»"  Drury  v.  Foster,  2  Wall.  24.  lowed  in  McQule  v.  Peay.  58  Mo.  56. 

«Hes8  V.   Trigg,   8  Okl.   286,  57 
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§  83a.  A  homestead  right  can  be  barred  only  by  complying  strictly 
with  the  statute  prescribing  the  mode  of  alienation ;  but  a  mortgage 
of  it  duly  executed  is  valid.***  If  the  statute  provides  that  the  home- 
stead release  shall  be  made  by  the  joint  deed  of  the  husband  and 

wife,  a  deed  or  mortgage  executed  by  the  husband  alone  is  void,  and 
it  does  not  become  valid  by  reason  that  the  homestead  is  afterward 
abandoned.***    Neither  can  the  wife  afterward  release  her  homestead 

'^McCreery  y.  Schafler,  26   Neb.  An  unmarried  man  may  execute 

173,    41    N.    W.    996;    Bonorden   v.  a  valid  mortgage  of  hi?  homestead. 

Kriz,   13  Neb.   121.   12  N.  W.   S31;  Lacy  v.  Rollins.  74  Tex.  666.  12  S. 

Whitlock   V.    Gosson.    35    Neb.   829.  W.  314;    Smith  v.  Von  Hutton.  75 

53  N.  W.  980;  Morris  v.  Sargent.  18  Tex.  625.  13  S.  W.  18.    And  a  surviv- 

lowa.  90;  Hughes  v.  Hodges.  102  N.  ihg    husband    may    mortgage    his 

C.  236.  9  S.  E.  437;  Fleming  v.  Gra-  homestead,  though  it  is  community 

ham,  110  N.  C.  374.  14  S.  E.  922;  property,   to  secure   payment   of  a 

New   England    Mortg.    Sec.    Co.   v.  debt  against  such  property.    Watts 

Payne.  107  Ala.  578.  18  So.  164.  v.  Miller,  76  Tex.  13.  13  S.  W.  16; 

A   sale  of  a  homestead  under  a  Hensel  v.  Loan  Asso.  (Tex.)  20  S. 

power  of  sale  in  a  mortgage  is  not  W.  116. 

a  forced  sale  under  a  constitution  A  husband  may  Incumber  the 
exempting  homesteads  from  forced  homestead  for  the  payment  of  pur- 
sales.  Karcher  v.  Oans.  13  S.  D.  chase-money  in  the  acquisition  of  it 
383.  83  N.  W.  431;  Moran  v.  Clark,  McCarty  v.  Brackenridge  (Tex), 
30  W.  Va.  358.  4  S.  E.  303.  20  S.  W.  997.    He  can  renew  the  in- 

Under  statutes  providing  for  the  cumbrance  or  change  it.  at  his  dis- 
filing  or  recording  of  a  claim  or  dec-  cretion.  so  long  as  he  does  not  add 
laration  of  homestead  by  the  wife  other  indebtedness  to  it.  Morris 
in  order  to  acquire  the  right,  until  v.  Geisecke.  60  Tex.  633.  635;  Clem- 
such  filing  or  recording  the  husband  ents  v.  Lacy.  51  Tex.  150;  Gillum 
may  mortgage  the  homestead  with-  v.  Collier.  53  Tex.  592;  De  Bruhl  v. 
out  the  wife's  Joining.  Maas.  54  Tex.  464.     He  may  make 

Xisioiiri:      R.    S.    1879,    §    2689.  such    purchase-money   mortgage   in 

Tucker  v.  Wells,  111  Mo.  399,  20  S.  pursuance    of    a    parol    agreement 

W.  114.  made  at  the  time  of  the  purchase. 

California:    Civ.  Code  1903.  §  1241 ;  in  case  the  agreement  is  supported 

First  Nat.  Bank  v.  Bruce.  94  Cal.  by    a    valuable    consideration,    for 

77.  29  Pac.  488.  such  agreement  is  itself  treated  in 

Texas:    The  constitution,  art.  16,  equity  as  a  mortgage.     McCarty  v. 
§  50,  provides  that  no  mortgage  of  Brackenridge  (Tex.).  20  S.  W.  997. 
a  homestead  shall  be  valid  except  A  mortgage  of  a  homestead,  exe- 
for    purchase-money     or     improve-  cuted   by   both  husband   and   wife, 
ments,    whether    executed    by    the  to  pay  ofT  a  subsisting  vendor's  lien 
husband  alone  or  together  with  his  against  the  property,  is  valid  to  ex- 
wife,  and  that  all  pretended  sales  tent  of  the  lien  so  paid  ofT.    Hensel 
of  the  homestead  involving  any  con-  v.  Int.  Bldg.  &  Loan  Asso.  85  Tex.  , 
dition  of  defeasance  shall  be  void.  215.  20  S.  W.  116. 
Under   this  provision  any  transac-  A  trust  deed  for  borrowed  money  ' 
tlon.  though  purporting  to  be  for  given  on  land  actually  occupied  by  ' 
cash,  which  is  only  a  means  to  se-  the  borrower  and  his  family  as  a 
cure  a  loan  to  the  husband  is  void,  homestead  is  invalid.     Texas  Land 
O'Shaughnessy   v.    Moore.    73    Tex.  Co.  v.  Blalock.  76  Tex.  85,  13  S.  W. 
108.  11  S.  W.  153.     But  this  provi-  12. 

sion  does  not  apply  where  there  is  '^Gleason  v.  Spray,  81  Cal.  217, 
only  an  intention  to  create  a  home-  22  Pac.  551,  15  Am.  St.  Rep.  47; 
stead  which  has  not  been  consum-  Barber  v.  Babel,  36  Cal.  11;  Amer- 
mated  by  the  use  of  the  property  lean  Sav.  &  Loan  Asso.  v.  Burg- 
as such.  Kempner  v.  Comer,  73  hardt,  19  Mont.  323.  48  Pac.  391; 
Tex.  196,  11  S.  W.  194.  Waterson  v.  Bonner.  19  Mont  554, 
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right  by  her  separate  deed.^®*  If  the  statute  provides  that  the  wife 
shall  acknowledge  her  deed  releasing  her  homestead  rights,  a  mort- 
gage without  her  acknowledgment  creates  no  lien  upon  the  home- 
stead.*"' Under  a  statute  which  provides  that  the  homestead  release 
shall  be  by  joint  consent  of  husband  and  wife,  if  the  husband  exe- 
cutes a  mortgage  and  signs  his  wife's  name  to  it,  and  procures  a 
fraudulent  acknowledgment  of  it  in  her  name,  the  wife  cannot  sub- 
sequently ratify  the  mortgage  by  executing  a  separate  release.*"*  The 
mere  signature  of  a  married  woman  to  a  mortgage  by  her  husband  is 
no  evidence  of  a  release  or  waiver  by  either  him  or  her  of  the  home- 
stead exemption,  unless  it  is  aflBrmatively  and  substantially  stated 
in  the  body  of  the  instrument  that  she  is  a  party  to  and  unites  in  the 
conveyance.^*"  But  it  is  suflBcient  that  the  wife  joins  in  the  hus- 
band's deed,  wherein  it  is  recited  that  she  ^Tiereby  waives  right  of 
homestead  and  dower  in  and  to  the  real  estate  mentioned  in  this 
mortgage,''  though  her  name  does  not  appear  in  the  granting 
clause.*"'  The  fact  that  the  wife  is  not  named  at  all  in  the  deed  is 
not  material  in  case  she  describes  herself  as  *^one  of  the  undersigned 
mortgagors,"  and  signs  and  acknowledges  the  deed,  for  by  such  :i 
deed  she  conveys  all  the  interest  she  has,  and  is  thereby  as  certainly 
identified,  and  as  fully  bound,  by  the  stipulations  contained  in  the 
deed,  as  if  she  had  been  formally  mentioned  by  name  in  the  caption.*"^ 
After  the  husband's  death  all  the  rights  in  the  homestead  land 
which  before  were  vested  in  the  husband  and  wife  pass  by  a  devise 
by  the  husband  to  his  wife,  so  that  a  mortgage  made  by  her  while 
occupying  the  land  with  her  children  is  a  valid  incumbrance.  The 
consent  of  the  children  is  never  required  for  the  purpose  of  alienating 
the  homestead.*"" 

48   Pac.   1108;    Ott  v.   Spragne,   27  operate  together  as  a  single  instru- 

Kan.  620;  Shoemaker  v.  Collins,  49  ment. 

Mich.  597.  14  N.  W.  559.  *•»  Phillips  v.  Bishop,  31  Neb.  853. 

Oklahoma:      Stats.    1893.    ch.   21;  48   N.  W.   1106;    American   Sav.  k 

§  21;  Hall  v.  Powell.  8  Okl.  276.  57  Loan   Asso.   19   Mont.   323.   48   Pac. 

Pac.  168.  391 ;  Montana  Nat.  Bank  v.  Schmidt, 

Iowa:   Code,  §  1990.  Harsh  v.  Orif-  6  Mont.  610,  13  Pac.  382. 

to,   72    Iowa,   608,   34   N.   W.    441;  *••  Howell  v.  McCrie,  36  Kan.  636, 

Bruner  v.   Bateman,   66   Iowa,  488,  14  Pac.  257.  59  Am.  Rep.  584. 

24  N.  W.  9.  "•  Hawkins  v.  Pugh   (Ky.).  16  S. 

"» Dickinson  v.  McLane,  57  N.  H.  W.  277,  per  Lewis,  J. 

31;   Wilson  v.  Mills,  66  N.  H.  315,  "•Davis  v.  Jenkins,   98  Ky.   353, 

22  Atl.  455;  Poole  v.  Oerrard,  6  Cal.  20  S.  W.  283. 

71.  65  Am.  Dec.  481;  Ott  v.  Sprague,  »" Hawkins  v.  Pugh   (Ky.),  16  S. 

27  Kan.  620.     In  the  latter  case  it  W.  277. 

was  said  that  it  might  be  that  a  ^  Allen  v.  Holtzman,  63  Kan.  40. 

husband  and  wife,  by  two  separate  64   Pac.   966;    Vining  v.   Willis,   40 

instruments     could      alienate     the  Kan.   609,  20  Pac.  232;   Shepard  v. 

homestead  when  it  was  intended  by  Brewer,  65  111.  383. 
both  that  such  Instruments  should 
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§  88b.  A  mortgi^e  by  a  hiuband  and  wife  of  property  owned  by 
them  as  tenants  in  common,  in  which  the  wife  is  not  mentioned  ex« 
oept  as  releasing  and  conveying  her  rights  of  dower  and  homestead 
in  the  premises  conveyed,  is  not  operative  to  convey  her  undivided 
interest  in  the  land,  although  signed  and  acknowledged  by  both.^^^ 

§  84.  A  delivery  and  acceptance  of  the  mortgage  are  essential  to 
its  validity.^'® — If  not  delivered  directly  to  the  mortgagee  or  hia 
agent,  but  to  a  third  person  not  authorized  to  act  for  him,  it  is  essen- 
tial to*  show  the  subsequent  acceptance  of  it  by  the  mortgagee,  or 
else  to  show  notice  to  him  of  the  existence  of  the  mortgage,  and 
such  additional  circumstances  as  will  afford  a  reasonable  presumption, 
of  his  acceptance  of  it.^*^  Such  presumption,  as  against  others  who 
may  acquire  an  interest  in  the  property,  does  not  arise  merely  from 
the  fact  that  the  mortgage  would  be  beneficial  to  him.^**  Until  there 
be  something  more  to  show  the  grantee's  acceptance,  the  presump- 
tion of  it  only  exists  for  his  benefit  as  against  the  grantor,  his  heirs, 
devisees,  and  ordinary  creditors.  *•*  The  possession  of  the  deed  by 
the  mortgagee  is  presumptive  evidence  of  his  acceptance  of  it.^** 
Proceedings  by  him  to  enforce  the  title,  or  his  release  of  it,  are  con- 
clusive of  his  acceptance.*** 

Without  delivery  there  is  no  mortgage."*  It  takes  effect  only 
from  the  time  of  its  delivery.*®'  That  a  mortgage  has  been  recorded 
raises  no  presumption  of  its  delivery  to  the  mortgagee  against  his  de- 
nial of  it.  An  actual  delivery  is  not  necessary,  but  there  must  be 
some  act  which  in  legal  contemplation  is  equivalent  to  this.*'*  A 
subsequent  attempt  by  the  mortgagee  to  enforce  the  mortgage  may 
be  relied  upon  to  show  an  acceptance  as  between  the  parties.*** 

Delivery  may  be  made  to  an  agent.  ^**"    When  the  mortgage  is  to 

"•Penny  v.  British  &  Am.  Mortg.  ^Ray  v.  HaUenbeck,  42  Fed.  381; 

Co.  132  Ala.  357,  31  So.  96;  Long  v.  Chandler  v.  Temple,   4  Cush.   285; 

Mofltyn,  65  Ala.  543;   Thompson  v.  Wolverton  v.  Collins,  34  Iowa,  238. 

Sheppard.  85  Ala.   611,   5   So.  334;  >*Ely  v.  Stannard,  44  Conn.  528; 

Fite  T.  Kennamer^  90  Ala.  470,  7  So.  Crocker  v.  Lowenthal,  83  111.  579. 

920;    Burrows  v.  Pickens,  129  Ala.  '••Croft  v.  Bunster.   9  Wis.   503; 

648.  29  So.  694.  Freeman  v.  Peay.  23  Ark.  439;  Hoad- 

»••  Gadsden  v.  Thrush,  56  Neb.  565,  ley  v.  Hadley,  48  Ind.  452;  Houfes 

76  N.  W.  1060.  V.  Schultze,  2  Bradw.  196;  Gk>rham 

»"  Bailey  v.  Oilliland,  2  Kan.  App.  y.  Meacham,  63  Vt  231.  22  Atl.  572; 

558,  44  Pac.  747.  Gadsden  v.  Thrush.  56  Neb.  565,  76 

"•BeU  V.  Farmers'  Bank,  11  Bush,  N.  W.  1060;  Hoagland  v.  Green,  54 

34,  21  Am.  Rep.  205;  Tuttle  v.  Tur-  Neb.  164,  74  N.  W.  424;  Shirley  v. 

ner.  28  Tex.  759;   Evans  v.  White,  Burch,   16   Greg.   83,   18   Pac.    351; 

53  Ind.  1;  Freeman  v.  Peay,  23  Ark.  Fitch  v.  Miller,  200  111.  170,  65  N. 

439;  Ruckman  v.  Ruckman,  6  Fed.  E.  650.    See  §  539. 

225;  Moody  v.  Dryden,  72  Iowa,  461,  ^'Milllken  v.  Ham,  36  Ind.  166. 

34  N.  W.  210.  '••  Foley  v.  Howard,  8  Iowa.  56. 

"•Bell  V.  Farmers'  Bank,  11  Bush,  '••  Aldrich  r.  Willis.  55  Cal.  81. 

34.  *»Lydia    Pinkham    Med.    Co.    v. 
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a  corporation,  a  delivery  to  any  oflScer  or  attorney  who  customarily 
acts  for  it  in  such  matters  is  sufficient.*®^  An  agent  authorized  to 
sell  land  is  authorized  to  accept  delivery  of  a  mortgage  in  part  pay- 
ment of  the  purchase-money,  unless  it  clearly  appears  that  it  was 
delivered  to  him  for  some  other  purpose.*®*  A  delivery  of  a  trust 
deed  to  the  cestui  que  trust  is  a  sufficient  delivery  to  the  trustee. 
His  acting  under  the  trust  by  advertising  the  property  for  sale  is 
an  acceptance  of  the  trust  by  him,  although  he  may  not  have  had 
possession  of  the  deed.*®'  A  delivery  of  a  mortgage  running  to  sev- 
eral creditors  to  one  of  them  is  a  delivery  to  all,  unless  there  is  some 
reason  to  the  contrary,  such  as  a  repudiation  of  it  by  some.  A  sepa- 
rate delivery  to  each  mortgagee  is  not  necessary.*®* 

The  fact  of  delivery  may  be  shown  by  other  writings  of  the  parties, 
in  which  reference  is  made  to  the  mortgage  as  an  existing  security; 
or  by  their  subsequent  acts  with  reference  to  it.*®' 

If  it  appear  that  a  note  and  mortgage  have  been  executed  and  left 
where  the  mortgagee  could  readily  obtain  wrongful  possession  of 
them  and  negotiate  them,  the  maker's  negligence  might  prevent  his 
setting  up  the  defense  that  they  have  no  legal  existence.*®*  If  a  mort- 
gage be  so  disposed  of  as  to  evince  clearly  the  intention  of  the  parties 
that  it  should  take  effect  as  such,  there  is  a  sufficient  delivery.*®^ 

The  fact  that  the  mortgage  and  note  are  in  the  hands  of  the  mort- 
gagee is  sufficient,  in  the  absence  of  any  evidence  to  the  contrary,  to 
warrant  a  finding  by  the  court  that  the  same  had  been  delivered  by 
the  mortgagor.*®  ® 

§  86.  A  subsequent  acceptance  by  the  mortgagee  of  a  mortgage 
delivered  to  the  recording  officer,  or  to  an  unauthorized  third  person, 
gives  effect  to  it  from  the  time  of  the  first  delivery,  as  between  the 
parties  to  it;  but  as  to  persons  who  have  acquired  title  to  the  prop- 
erty, or  an  interest  in  it,  or  lien  upon  it,  through  or  under  the  mort- 
gagor, before  the  time  of  the  actual  acceptance  of  the  deed  by  the 
mortgagee,  the  subsequent  acceptance  gives  effect  to  the  deed  only 


Gibbs.  108  Ga.  138.  33  S.  E.  945; 
Lampkin  v.  First  Nat.  Bank,  96  Ga. 
487,  23  S.  E.  390;  Greene  v.  Conant, 
151  Mass.  223,  24  N.  E.  44.  A  Justice 
of  the  peace  who  goes  for  the  mort- 
gagee to  obtain  the  execution  and 
acknowledgment  of  the  mortgage  is 
the  mortgagee's  agent  to  accept  a 
delivery  of  the  instrument. 

•"  Patterson  v.  Ball,  19  Wis.  243. 

~  Akerly  v.  Vilas,  21  Wis.  88.  See 
S  589. 


*»  Crocker  v.  Lowenthal,  83  111. 
579. 

»•  Sheldon  v.  Erskine,  78  Mich. 
627,  44  N.  W.  146. 

"•Truman  v.  McCollum.  20  Wis. 
360;  Renken  v.  Bellmer,  55  Cal.  466. 

■"  See  Tisher  v.  Beckwith.  80  Wis. 
55,  11  Am.  Rep.  546. 

""Nazro  v.  Ware.  38  Minn.  443, 
38  N.  W.  359;  Herman  v.  Clark 
(Tenn.).  39  S.  W.  873- 

*"Schallehn  v.  Hibbard,  64  Kan. 
601,  68  Pac.  61. 
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from  the  time  of  acceptance.*®*  In  the  mean  time  an  attachment  of 
the  property  as  belonging  to  the  grantor,^^®  or  a  judgment  lien  upon 
his  property,  will  prevail.*"  The  acceptance  cannot  relate  back  so 
as  to  defeat  the  intervening  lien.*** 

When  a  mortgage  has  been  executed  and  tendered  in  compliance 
with  an  agreement  of  a  debtor  to  make  a  mortgage,  and  the  creditor 
refuses  to  accept  the  mortgage  as  a  compliance  with  the  agreement, 
and  directs  his  agent  to  procure  a  mortgage  that  will  meet  the  terms 
of  the  agreement,  the  creditor  cannot  afterward  accept  the  mortgage 
without  the  debtor's  consent.*** 

It  is  suflScient  proof  of  the  delivery  of  a  mortgage  that  it  was 
filed  for  record  by  the  mortgagor,  and  was  afterward  found  in  the 
mortgagee's  possession.***  The  subsequent  acceptance  of  it  ratifies 
the  act  and  gives  it  effect  from  the  time  it  was  filed  for  record.**' 

§  86.   A  mortgage  made  for  the  purpose  of  being  sold  is  not  a 

lien  in  the  mortgagee's  hands  as  against  subsequent  purchasers  or 
lien  creditors,  except  from  the  time  the  advances  are  actually  made 
upon  it,  either  by  the  mortgagee  or  his  assignee.***  An  engagement 
on  the  part  of  the  mortgagee,  or  another,  to  advance  the  money  in 
the  future,  would  be  a  consideration  for  the  making  of  it  sufficient 
to  support  it  against  other  liens  from  the  time  of  its  delivery  and 
record.**^  An  assignee  with  notice  that  the  mortgage  was  originally 
given  without  consideration,  for  the  purpose  of  raising  money  by  a 
subsequent  sale,  is  put  upon  inquiry  as  to  whether  there  were  any 
liens  intervening  between  its  date  and  his  purchase.  The  fact  that 
the  mortgagor  negotiates  the  sale  of  the  mortgage  is  a  circumstance 
that  should  put  the  purchaser  upon  inquiry.*** 

Where  a  mortgage  is  made  for  the  purpose  of  raising  money  for 
the  mortgagor,  and  is  recorded  without  any  delivery  to  the  nominal 
mortgagee,  and,  before  it  is  assigned  and  delivered  to  one  who  sub- 
sequently buys  it,  another  person  acquires  a  lien  upon  the  mortgaged 
premises,  the  latter  has  priority.  The  mortgage  in  such  case  has 
life  and  validity  only  from  the  time  of  its  assignment  and  delivery 


**§§  540,  541;  Parmelee  v.  Simp- 
son. 5  Wall.  81;  Clark  v.  Bank,  66 
Fed.  404,  13  C.  C.  A.  546;  Hibberd 
V.  Smith,  67  Cal.  647,  4  Pac.  473.  8 
Pac.  46.  56  Am.  Rep.  726;  Moody  v. 
Dryden,  72  Iowa,  461,  34  N.  W.  210. 

"•Bell  V.  Farmers'  Bank,  11  Bush, 
34. 

"*  Woodbury  v.  Fisher,  20  Ind. 
387.  83  Am.  Dec.  326. 

^^Ooodsell  T.  Stinson,  7  Blackf. 
437. 


*"  Adams  v.  Johnson,  41  Miss.  258. 

""Hasklll  V.  Sevier,  25  Ark.  152; 
Camall  v.  Duval,  22  Ark.  136;  Ses- 
sions V.  Sherwood,  78  Mich.  234,  44 
N.  W.  263. 

"•  Camall  v.  Duval,  22  Ark.  136. 

"■  Bailey  v.  Galliland,  2  Kan.  App. 
558,  44  Pac.  747. 

"'Fox  V.  Gray.  105  Iowa,  433.  75 
N  W   339. 

'«*  Mullison's  Estate,  68  Pa.  St. 
212. 
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to  the  assignee  for  value ;  and  it  can  have  no  retroactive  operation  so 
as  to  prejudice  others  who  have  acquired  rights  in  the  mean  tiino. 
It  is  immaterial  in  this  respect  that  the  assignee,  before  taking  the 
assignment,  required  and  obtained  from  the  mortgagor  an  affidavit 
that  the  mortgagee  advanced  the  whole  sum  of  principal  secured  by 
the  mortgage  without  abatement,  and  that  there  was  no  offset  or 
defense  to  it.^^® 

A  mortgage  made  to  a  person  who  is  entirely  ignorant  of  the 
transaction,  and  never  ratified  it  or  claimed  any  interest  in  it,  the 
money  being  advanced  by  a  person  who  at  the  time  had  no  authority 
to  act  for  the  nominal  mortgagee^  is  fictitious  and  void  in  law,  and 
equity  will  not  decree  a  foreclosure  of  it  though  the  person  who 
advanced  the  money  acted  in  good  faith.^*® 

Where  a  corporation  executes  a^mortgage  to  secure  its  bonds  issued 
to  a  trustee,  to  be  delivered  by  him  to  its  creditors  in  payment  of 
their  claims,  neither  the  bonds  nor  the  mortgage  have  any  vitality 
until  they  are  so  delivered;  and  a  creditor  who  has  not  demanded 
or  received  bonds  before  the  dissolution  of  the  corporation  and  ap- 
pointment of  a  receiver  has  no  right  to  demand  them  on  the  ground 
that  this  debt  existed  when  the  mortgage  was  executed ;  nor  has  he  a 
lien  under  the  mortgage.**^ 

§  87.  A  delivery  in  escrow  is  sufficient,  and  the  fact  that  the 
depositary  was  at  the  time  an  agent  of  the  mortgagee,  or,  where  the 
mortgagee  is  a  corporation,  the  fact  that  he  was  then  a  director  of 
it,  does  not  prevent  his  holding  in  escrow.^*^ 

A  mortgage  and  note  plated  in  the  hands  of  a  third  person,  to 
be  delivered  to  the  mortgagee  upon  the  happening  of  a  certain  event, 
and  delivered  by  him  without  authority,  without  waiting  for  such 
event,  are  invalid,  and  cannot  be  enforced  even  by  a  bona  fide  holder 
for  value.^^'  There  is  in  such  case  no  delivery  of  the  note  and 
mortgage,  and  they  have  never  had  a  legal  existence.  A  promissory 
note,  although  negotiable,  can  have  no  legal  inception  without  a 

*»  Schafer  v.  Reilly,  50  N.  Y.  61.  iter  then   for  the  first  time  comes 

***  Shirley  v.  Burch,  16  Oreg.  83,  into  being,  and  is  as  efCectual  as  if 

18  Pac.  351,  8  Am.  St.  Rep.  273.  the  mortgage  were  executed  at  the 

*"Hubbell      v.      Syracuse      Iron  same  time  with  the  delivery  of  the 

Works.  14  N.  Y.  Supp.  345.   As  was  bond.     The   effect   is   the    same   if 

said  in  Lord  v.  Fuel  Gas  Co.  99  N.  the  bond  Is  sold  to  provide  means 

Y.  547,  2  N.  E.  909:    "Where  a  bond  to  pay  a  debt  existing  at  the  time  of 

of  this  description,  having  no  pre-  the  sale,  and  the  proceeds  are  paid 

vious  vitality,  is  delivered  to  a  cred-  to  the  creditor." 

iter  of  the  company  to  pay  or  secure  "*  Andrews  v  Thayer,  30  Wis.  228. 

his  debt,  the  delivery  of  the  bond  is  "Chipman  t.  Tucker,  38  Wis.  43. 

the  act  by  which  his  debt  becomes  and  cases  cited,  20  Am.  Rep.  1. 

secured.    The  security  to  the  cred- 


78 


EXECUTION  AND  DELIVEBY. 


[§§  88,  89^ 


delivery,  and  the  rules  of  commercial  paper  do  not  apply;  these- 
can  operate  only  after  the  paper  has  a  valid  existence.  As  in  the 
case  of  a  forged  note,  or  of  one  purloined  from  the  maker,  the  inquiry 
goes  back  of  all  considerations  of  negotiability,  and  the  effect  of 
that,  to  the  existence  of  the  paper  as  a  legal  obligation.  A  mortgage 
without  consideration,  deposited  to  await  the  performance  of  condi- 
tions which  would  make  a  consideration  for  it,  is  not  made  operative 
by  a  fraudulent  delivery  before  the  performance  of  the  conditions, 
and  without  the  mortgagor's  consent.  The  mortgage  in  such  case 
never  becomes  operative  at  all.    It  is  void  from  the  beginning.'** 

§  88.  Acceptance  of  cestui  que  tnut  presumed. — In  the  execution 
of  a  trust  deed  to  secure  a  debt,  it  is  not  necessary  that  the  cestui  que 
trust  should  sign  it,  or  in  any  way  assent  to  it  in  writing.**'*  The 
deed  passes  the  legal  title  as  soon  as  it  is  executed  by  the  grantor 
and  trustee,  and  can  be  avoided  only  by  the  dissent,  express  or  im- 
plied, of  the  creditor. 

§  89.  The  date. — A  mortgage  is  not  invalid  although  it  is  not 
dated,  or  has  a  false  date,  or  an  impossible  one,  as,  for  instance, 
February  30th,  provided  the  real  day  of  its  date  or  delivery  can  be 
proved.  The  date,  being  no  part  of  the  substance  of  the  deed,  may 
be  contradicted.  .  The  true  date  or  time  of  execution  may  be  shown 
by  parol  evidence  in  contradiction  of  the  date  as  it  appears  by  the 
deed  or  by  record.***  It  is  said  that  there  is  a  presumption  that  a 
mortgage  was  executed  and  delivered  on  the,  day  of  its  date,  arising 
from  the  due  execution,  acknowledgment,  and  record  of  it.**^  The 
date  of  the  acknowledgment,  together  with  other  circumstances  ap- 
pearing upon  the  face  of  the  deed,  may  be  sufficient  to  rebut  this  in- 
ference.*** If  the  date  of  the  mortgage  be  later  than  that  of  the 
acknowledgment,  it  may  be  shown  that  the  date  of  the  acknowledg- 
ment  is  erroneous,  and  that  the  mortgage  was  not  acknowledged 
until  after  it  was  executed.***  The  date  may  be  implied  from  the 
date  of  the  note  secured.**^ 


«•  Powell  V.  Conant.  33  Mich.  396. 
See  Burson  v.  Huntington,  21  Mich. 
415,  4  Am.  Rep.  497;  Andrews  v. 
Thayer,  30  Wis.  228;  Fitch  v.  Mil- 
ler, 200  111.  170,  65  N.  E.  650. 

As  to  right  of  the  mortgagor  to 
withdraw  a  deed  left  as  an  escrow, 
before  acceptance  by  the  mortga- 
gee, see  McDonald  v.  HufT,  77  Cal. 
279,  18  Pac.  243; 

As  to  evidence  of  the  performance 
of  the  conditions,  see  Mudd  v. 
Green    (Ky),  12  S.  W.  139. 


^Skipwith  V.  Cunningham,  8 
Leigh,  271,  31  Am.  Dec.  642. 

"•Parke  v.  Neeley,  90  Pa.  St.  52; 
McFall  V.  Murray,  4  Kan.  App.  554, 
45  Pac.  1100. 

*"Lyon  V.  Mcllvaine,  24  Iowa,  9; 
Savery  v.  Browning,  18  Iowa,  246; 
Parke  v.  Neeley,  90  Pa.  St.  52. 

*«  Parke  v.  Neeley,  90  Pa.  St.  52. 

«  Hoit  v.  Russell,  56  N.  H.  559. 

"•Woolsey  v.  Jones,  84  Ala.  88,  4 
So.  190. 
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VI.    Fillvng  Blanks,  Making  Alterations,  and  Reforming. 

§90.  Tbe  filling  of  blanks  after  execution. — A  blank  form  of 
mortgage  signed  and  acknowledged^  and  afterward  filled  up  in  the 
signer^s  absence  by  another  person  without  written  authority,  so 
as  to  make  it  a  mortgage  on  land  owned  by  the  person  signing  the 
paper,  is  not  a  deed  in  writing  valid  to  pass  an  estate  in  land  under 
the  statute  of  frauds.*'*  The  ancient  doctrine  of  the  common  law, 
as  stated  in  Sheppard's  Touchstone,***  is,  that  "every  deed  well 
made  must  be  written;  i,  e.  the  agreement  must  be  all  written  be- 
fore the  sealing  and  delivery  of  it;  for  if  a  man  seal  and  deliver  an 
empty  piece  of  paper  or  parchment,  albeit  he  do  therewithal  give 
commandment  that  an  obligation  or  other  matter  shall  be  written 
in  it,  and  this  be  done  accordingly,  yet  this  is  no  good  deed.'*  This 
remains  the  law  in  England,***  and  is  generally  supported  by  the  au- 
thorities in  this  country.*** 

^Ayres  v.  Probasco,  14  Kan.  175,  Kansas:    Ayres    v.    Probasco,    14 

and  cases  cited.  ICan.  175. 

""Page  54.  Kentucky:    Cummins   v.    Cassily, 

"Hibblewhite  v.  M'Morine,  6  M.  6  B.  Mon.  74. 

A  W.  200;   Davidson  v.  Cooper,  11  Kaine:    South   Berwick   v.  'Hun- 

M.  A  W.  778,  793.    These  cases  dis-  tress,  53  Me.  89,  87  Am.  Dec.  535. 

tinctly   overrule   Texira   v.   Evans,  Maryland:   Byers  v.  McClanahan, 

cited  and  stated  by  Wilson,  J.,  in  6  Gill  &  J.  250. 

Master  v.  Miller,  1  Anstr.  225,  as  Xassachnsetts:  Bums  v.  Lynde,  6 

follows:    Evans   wanted   to  borrow  Allen,  305. 

£400,  or  so  much  of  it  as  his  credit  Kiehigan:  Stebbins  v.  Watson,  71 

should  be  able   to   raise;    for   this  Mich.  467,  39  N.  W.  721. 

purpose  he  executed  a  bond,  with  Mississippi:    Williams  v.  Crutcher, 

blanks  for  the  name  and  sum,  and  5  How.  71,  35  Am.  Dec.  422. 

sent  an  agent  to  raise  money  on  the  North  Carolina:     Graham  v.  Holt, 

bond;   Texira  lent   £200  on  it,  and  3  Ired.  L.  300,  40  Am.  Dec.  408. 

the  agent  accordingly  filled  up  the  Ohio:   Ayres  v.  Harness,  1   Ohio, 

blanks  with  that  sum  and  Texira's  368,  13  Am.  Dec.  629. 

name,   and   delivered   the  bond   to  Oregon:     Shirley    v.    Burch,     16 

him.      On    non    est    factum    Lord  Oreg.  83,  18  Pac.  Rep.  351,  8  Am.  St 

Mansfield  held  it  a  good  deed.  Rep.  273. 

"^The  doctrine  that  written  au>  Tennessee:   Gilbert  v.  Anthony,  1 

thority  is  requisite  for  the  filling  Yerg.  69,  24  Am.  Dec.  439;    Mosby 

up   of   material   blanks  in   a  deed  y.  Arkansas,  4  Sneed,  324. 

after   execution    is   declared    In: —  Virginia:     Preston    V.    Hull,    23 

Arkansas:    Cross  v.   State   Bank,  Gratt.  600,   14  Am.   Rep.   153. 

5  Ark.  525.  But   the   authority  of   Texira  v. 

California:    Upton  v.   Archer,   41  Evans  has  been   adopted   by  some 

Cal.  85,  10  Am.  Rep.  266.  authorities    in    this    country:     "Sa 

Georgia:  Ingram  v.  Little,  14  Ga.  parte  Kerwin,  8  Cow.  118;   Chaun- 

173,  58  Am.  Dec.  549.  cey  v.  Arnold,  24  N.  Y.  330,  where 

Illinois:   People  v.  Organ,  27  111.  the  earlier  cases  in  New  York  are 

27.  79  Am.  Dec.  391;  Chase  v.  Pal-  cited;    and    although    the    doctrine 

mer,  29  111.  806;  Whitaker  v.  Miller,  of  Texira  v.  Evans  is  spoken  of  by 

83  111.  381;   Wilson  v.  South  Park  Mr.    Justice   Smith   as   the    settled 

Commissioners,   70   111.  46;    McNab  doctrine  in  that  State,  yet  Mr.  Jus- 

V.  Young,  81  111.  11.  tice  Denio  speaks  with  apparent  ap- 

Indiana:    Richmond    Manuf.    Co.  proval  of  the  English  cases   over- 

V.  Davis,  7  Blackf.  412.  ruling  the  "looset  doctrine"  of  that 
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"The  filling  of  the  blanks,"  said  Mr.  Justice  Chapman  in  a  ease 
in  which  this  rule  of  the  common  law  was  asserted  by  the  Supreme 
Court  of  Massachusetts,***  "created  the  substantial  parts  of  the  in- 
strument itself;  as  much  so  as  the  signing  and  sealing.  If  such  an 
act  can  be  done  under  a  parol  agreement,  in  the  absence  of  the  grantor, 
its  effect  must  be  to  overthrow  the  doctrine  that  an  authority  to 
make  a  deed  must  be  given  by  deed.  We  do  not  think  such  a 
change  of  the  ancient  common  law  has  been  maide  in  this  common- 
wealth, or  that  the  policy  of  our  legislation  favors  it,  or  that  sound 
policy  would  dictate  such  a  change.  Our  statutes,  which  provide 
for  the  conveyance  of  real  estate  by  deed  acknowledged  and  recorded, 
and  for  the  acknowledgment  and  recording  of  powers  of  attorney  for 
making  deeds,  are  evidently  based  on  the  ancient  doctrines  of  the 
common  law  respecting  the  execution  of  deeds;  and  a  valuable  and 
important  purpose  which  these  doctrines  still  serve  is,  to  guard 
against  mistakes  which  are  likely  to  arise  out  of  verbal  arrangements, 
from  misunderstanding  and  defect  of  memory,  even  where  there  is 
no  fraud.  ...  If  this  method  of  executing  deeds  is  sanctioned,  it 
will  follow  that,  though  the  defendant  has  a  regularly  executed  deed, 
yet  it  remains  to  be  settled  by  parol  evidence  whether  he  ^ought  to 
have  been  the  grantee,  what  land  should  have  been  described,  whether 

case.    In  the  case  before  the  courts  There  is  a  dictum  by  Mr.  Justice 

the    question    whether    the    mort-  Nelson  of  the  Supreme  Court  of  the 

sagee's  name  could  be  filled  in  by  United  States,  followed  by  Wagner, 

one  acting  for  the  mortgagor  under  J.,  in  Missouri,  that  a  person  com- 

parol  authority  was  left  undecided,  petent   to  convey   real  estate   may 

for  in  that  case  the  name  of  the  sign  a  deed  in  blank  and  authorize 

lender  was  not  filled  in  at  all;  and  an  agent  to  fill  it  up;   but  it  was 

it  was  held  that  the  mortgage  was  held  in  both  cases  that  a  married 

ineffectoal  as  security  in  the  hands  woman  could  not  make  such  a  con- 

of   one   who   had   advanced   money  veyance  of  her  separate  estate,  hav- 

upon  it  in  that  condition.  See,  also,  ing  no  authority  to  delegate  such 

Campbell  v.  Smith,  8  Hun,  6,  71  N.  powers.     Drury  v.  Foster,  2  Wall. 

T.  26,  27  Am.  Rep.  5.  24;  McQuie  v.  Peay,  68  Mo.  56. 

The  authority  of  Texira  v.  Evans  It  is  followed,  also,  in  Wisconsin: 

has   also    been    followed    in    South  Van  Etta  v.  Evanson,  28  Wis.  33,  9 

Carolina:  Duncan  v.  Hodges,  4  Mc-  Am.   Rep.   486;    Vliet  v.  Camp,   13 

Cord,  239,  17  Am.  Dec.  734;   Gour-  Wis.  198;    Nelson  v.  McDonald,  80 

din  V.  Commander,  6  Rich.  497.  Wis.   605,   50   N.   W.   893.     In  Van 

It    was    followed    in    the   earlier  Etta  v.  Evanson,  28  Wis.  33,  where 

cases    in    Pennsylvania:     Wiley    v.  it  was  held  that  the  name  of  the 

Moor,  17   Serg.  &  R.  438,  17  Am.  mortgagee  might  be  filled  in  by  an 

Dec.  696;  but  in  Wallace  v.  Harm-  agent   after   the   execution   of   the 

8tad,   15  Pa.  St.  462,   63   Am.  Dec.  mortgage,    the    ground    was    taken 

603,  Chief  Justice  Gibson  said  that  that   the   fact    of   the   delivery    of 

Texira  v.  Evans  could  only  be  sus-  the  paper  to  the  agent  sufficiently 

tained    on    the    ground    that    the  showed  the  intention  that  he  should 

obligor  had  estopped  himself  by  an  supply  the  name  of  the  person  who 

act  in  pais;   which  is  in  effect  to  might  take  the  mortgage, 

wholly  discard  the  doctrine  of  the  '"Burns  v.  Lsmde,  6  Allen,  305. 
case. 
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the  deed  should  have  been  absolute  or  conditional,  and,  if  conditional, 
what  the  terms  of  the  condition  should  have  been.  To  leave  titles  to 
real  estate  subject  to  such  disputes  would  subject  them  to  great  and 
needless  insecurity .^^ 

A  mortgage  will  not  be  declared  void  because  it  contained  no  de- 
scription of  the  property  when  it  was  created,  unless  it  be  shown 
by  a  preponderance  of  the  evidence  that  such  was  the  fact.  If  the 
instrument  appears- upon  its  face  to  have  been  regularly  executed,, 
there  is  a  presumption  that  it  has  not  been  altered  since  its  execu* 
tion ;  and  if  the  evidence  is  conflicting  and  evenly  balanced  as  regards 
such  alteration,  the  instrument  will  not  be  held  void.^*' 

§  91.  Written  authority  is  essential  for  filling  any  blank  which 
materially  affects  the  meaning  and  operation  of  a  deed.  If  any  such 
blank  be  filled  after  execution  by  another  person  having  only  verbal 
authority,  unless  the  instrument  be  redelivered  and  acknowledged 
anew,  it  is  void.  Such  authority  to  another  to  fill  up  an  instrument 
or  any  material  part  of  it  after  its  execution  is  sufficient  in  case  of  a 
simple  contract,  but  not  for  filling  up  a  sealed  instrument.  The 
stream  can  never  rise  higher  than  its  source.  Authority  to  make  an 
instrument  under  seal,  or  to  affix  a  seal  to  it,  must  be  given  by  an 
instrument  of  equal  authority.^'^  The  name  of  the  grantee  or  mort- 
gagee cannot  be  properly  filled  in  after  execution  of  the  instrument. 
Such  name  may,  however,  be  filled  in  by  the  officer  taking  the  ac- 
knowledgment of  the  deed,  before  the  delivery  oi  it  to  the  grantee."* 

Where  the  mortgagor,  after  the  execution  of  the  deed  by  his  wife, 
without  her  knowledge  inserts  the  description  of  additional  property, 

^Des  Moines  Nat.  Bank  v.  Hard-  consistently   with   the  preservation 

ing,   86    Iowa,   153,   53    N.    W.    99;*  of  any  rule  at  all?    If  we  say  that 

Harding  v.  Bank,  81  Iowa,  499,  46  the  name  or  sum  may  be  inserted 

N.  W.  1071.  by   the  agent,  will   it  not  lead   ns 

"'Upton  V.  Archer,  41  Cal.  85,  10  inevitably  to  the  doctrine  that  the 

Am.  Rep.  266.  entire  deed  may  be  executed  by  the 

In  a  case  recently  before  the  agent  also?  We  shall  be  carried  on 
Court  of  Appeals  in  Virginia  (Presp  step  by  step,  if  we  mean  to  be  con- 
ton  V.  Hull,  23  Gratt.  600,  14  Am.  sistent,  until  we  have  destroyed 
Rep.  153),  where  the  filling  in  of  all  the  well-settled  distinctions  be- 
the  name  of  an  obligee  in  a  bond,  tween  sealed  and  unsealed  instru- 
after  the  execution  of  it,  was  held  ments." 

to   render   it   invalid,  the  doctrine  In  Iowa,  however,  it  is  held  that 

of  the  text  was  fully  declared.    Up-  a  deed  executed  in  blank  as  to  the 

on   the    point   under   consideration  grantee  confers  authority  on  a  real 

Mr.  Justice   Staples  said:     "If  the  or   intended   grantee   to  fill   in   his 

name    of    the    obligee   may   be    in-  own   name.     Logan   v.    Miller,    106 

serted,  why  may  not  the  sum  also?  Iowa,  511,  76  N.  W.  1005;  MoClain 

and  if  these  may  be  supplied,  why  v.  McClain,  52  Iowa,  272,  3  N.  W, 

not  the  more  formal  parts  of  the  60. 

deed?    If  we  once  depart  from  the  '"McNab  v.  Young,  81   111.  11. 
rule,  how  is  the  line  to  be  drawn 
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the  mortgage  is  a  valid  lien  upon  the  property  originally  covered 
by  it;  and  though  it  would  ordinarily  be  valid  as  to  the  additional 
property  against  the  husband^  it  is  not  so  when  the  additional  property 
is  a  homestead,  for  the  conveyance  of  which  it  is  necessary  that  the 
husband  and  wife  should  join.*'* 

But  in  a  few  States  it  is  held  that  the  authority  to  fill  material 
blanks  may  be  given  by  parol;  and  it  is  even  held  that  if  the  agent 
exceeds  his  instructions  in  filling  the  blanks,  and  negotiates  the  in- 
strnment  with  innocent  third  persons,  the  principal  will  be  bound 
by  the  acts  of  his  agent^  although  unauthorized.^^^ 

§  92.  The  mortgagor  may  be  estopped  from  taking  advantage  of 
the  irregular  execution,  through  the  filling  of  blanks  by  some  one  not 
authorized  in  writing,  by  his  acts  in  relation  to  the  transaction.  But 
the  mere  fact  that  he  has  enjoyed  the  benefit  of  the  money  obtained 
upon  it,  or  a  portion  of  the  ihoney,  is  not  by  itself  a  sufficient  ground 
upon  which  to  found  an  equitable  estoppel.  Thus  where  a  deed  was 
so  filled  up  and  delivered  to  the  grantee,  who  was  ignorant  of  any 
irregularity  in  the  execution  of  it,  and  the  grantors,  being  fully  ad- 
vised of  the  delivery  of  the  deed,  permitted  the  grantee  to  enter  into 
possession  and  make  improvements,  and  became  his  tenants  and  paid 
him  rent,  they  were  not  allowed  to  claim  that  the  deed  was  void  by 
reason  of  such  irregularity.^*^  Objection  that  a  deed  was  executed 
in  blank,  and  the  name  of  the  grantee  inserted  after  delivery,  can 
only  be  taken  by  the  grantor,  or  by  some  one  claiming  through  him, 
or  in  his  right.*** 

§  93.  A  mortgagee  invoking  the  aid  of  estoppel  must  show  that 
he  has  been  vigilant  and  careful  in  the  protection  of  his  own  rights 
and  interests.  No  protection  will  be  given  him  against  his  own 
negligence  and  folly.***    To  avail  himself  of  the  acts  or  admissions 

^  Van  Horn  v.  Bell,  11  Iowa,  €65,  ^^  Knaggs  v.  Mastin,  9  Kan.  532. 

79   Am.   Dec.   506.     See    White   v.  •"McNab  v.  Young.  81  111.  11. 

Owen,  30  Gratt  43 ;  Jenkins  v.  Sim-  ^  Ayres  v.  Probasco,  14  Kan.  175, 

mens,  37  Kan.  496,  15  Pac.  622.  190,    197.      Mr.    Justice    Valentine 

•* Nelson  v.  McDonald,  80  Wis.  said:  "Where  a  person  negligently 
605,  50  N.  W.  893.  In  this  case  a  or  knowingly  puts  it  within  the 
wife  signed  a  note  with  her  hns-  power  of  some  other  person  to 
hand,  and  signed  a  mortgage  secur-  swindle  and  defraud  him,  and  he  is 
ing  It,  the  description  of  the  prop-  thereby  swindled  and  defrauded,  he 
erty  being  blank.  The  purchaser  Is  generally  allowed  to  suffer  the 
advanced  the  money  thereon,  and  consequences  of  his  own  negli- 
had  no  notice  of  the  fraud  on  the  gence  and  folly."  In  the  case  before 
wife.  It  was  held  that  the  wife  the  court,  the  mortgagee,  through 
was  bound  by  the  acts  of  her  hus-  his  agent,  knew  that  the  mortgage 
band.  Johnston  Harvester  Co.  v.  was  executed  in  blank  and  after- 
McLean,  57  Wis.  258,  15  N.  W.  177,  wards  filled  up  in  the  absence  of 
followed.  See,  also,  Langhorst  v.  the  wife,  whose  land  it  was  in- 
Shntteldryer,  2  W.  L.  B.  125.  tended   to   mortgage,   inasmuch   as 
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of  the  mortgagor,  he  must  have  been  ignorant  of  the  irregularity  in 
the  execution  of  the  mortgage,  and  must  have  taken  it  with  good 
reason  to  suppose  it  was  properly  executed. 

Moreover,  the  subsequent  acts  of  the  mortgagor  are  no  admission 
or  ratification  of  the  giving  of  the  mortgage,  unless  the  facts  of  the 
transaction  be  known  to  him.***  He  cannot  ratify  a  thing  that  he 
does  not  know  the  existence  of,  and  cannot  be  estopped  by  acts  lie 
never  performed. 

§  94.  A  material  alteration  of  a  mortgage  made  without  the  con- 
sent of  the  mortgagor  by  the  holder  of  it,  or  by  any  one  after  delivery, 
and  while  in  the  possession  or  custody  of  the  rightful  owner  of  it, 
has  the  effect  of  destroying  and  annulling  the  instrument  as  between 
the  parties  to  it.****  An  alteration  by  a  mere  stranger  without  the 
knowledge  or  consent  of  the  holder,  and  while  it  is  out  of  his  custody, 
does  not  have  this  effect.**'  A  material  alteration  of  a  promissory 
note  secured  by  a  mortgage  cancels  the  debt  and  discharges  the  mort- 
gage. The  note  is  not  merely  vitiated,  but  the  debt  is  discharged, 
and  with  the  discharge  of  the  debt  goes  a  discharge  of  the  mort- 
gage.**^ This  principle  was  applied  to  making  void  a  mortgage  al- 
tered under,  the  following  circumstances :  A  married  woman,  being 
the  owner  of  a  house  and  lot,  known  as  lot  H,  executed  a  mortgage 
to  secure  her  husband's  debt,  in  consideration  of  the  extension  of  the 
time  of  payment.  The  mortgage,  however,  did  not  describe  her  prop- 
erty, but  described  a  lot  known  as  lot  26.  After  the  delivery  of  the 
deed  the  error  was  discovered,  and  the  mortgagee's  attorney  took  the 
mortgage  to  the  husband  and  his  attorney  for  correction.    The  words, 

the  deed  was  filled  up  in  the  agent's  Marcy  v.  Dunlap,  5  Lans.  365;  War- 
presence.  When  the  mortgage  so  ing  v.  Smyth,  2  Barb.  Ch.  119,  47 
executed  was  offered  to  him  he  Am.  Dec.  299;  Meyer  v.  Huiieke,  55 
should  have  said:  "I  know  that  N.  Y.  412;  Russell  v.  Reed,  36  Minn, 
mortgage  is  void  as  a  mortgage  of  376,  31  N.  W.  452.  Such  is  the  ef- 
Mrs.  Ayres;  I  will,  therefore,  not  feet  of  an  alteration  by  a  mortgagee 
receive  it  You  must  furnish  me  after  delivery  of  the  mortgage,  by 
a  better  mortgage  if  you  want  the  inserting  a  clause  to  the  effect  that 
money."  scire  facias  may  issue  in   case  of 

*^In  the  same  case,  in  illustra-  twenty  days'  default  in  pasonent 
tion  of  this  point,  the  same  justice  Mclntyre  v.  Velte  (Pa.).  25  Atl.  739. 
said:  "There  is  no  evidence  show-  '••Marcy  v.  Dunlap,  5  Lans.  365, 
ing  that  Mrs.  Ayres  ever  before-  per  Johnson,  J.,  and  cases  dted. 
hand  authorized  said  mortgage  to  **' Walton  Plow  Co.  v.  Campbell, 
be  filled  up  as  it  was  in  fact  filled  35  Neb.  173,  52  N.  W.  883;  Newell 
up,  or  ever  afterward  knew  that  the  v.  Mayberry,  3  Leigh,  250;  Marten- 
same  was  so  filled  up,  or  ever  knew  dale  v.  Follet,  1  N.  H.  95:  Smith  v. 
that  it  was  delivered  to  Probasco  Mace.  44  N.  H.  553;  Bigelow  v. 
as  the  mortgagee,  or  ever  performed  Stilphen,  35  Vt.  521;  Whitmer  ▼. 
an  act  which  could  be  construed  Prye,  10  Mo.  349;  Warder  v.  Will- 
into  a  ratification  of  the  instru-  yard,  46  Minn.  531,  49  N.  W.  300,  24 
ment."  Am.  St.  Rep.  250. 

"»Pigot's>  Case,    11    Coke,    26b; 
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*T)eing  the  same  property  conveyed  to  the  party  of  the  first  part,^^ 
etc.,  describing  the  deed  to  the  mortgagor  of  lot  H,  were  added  to  the 
description  contained  in  the  mortgage,  by  the  husband's  attorney,  in 
the  presence  of  the  attorney  of  the  mortgagee,  without  consulting 
the  wife  in  regard  to  the  alteration,  and  she  had  no  knowledge  of  the 
change  until  suit  was  brought  to  reform  and  foreclose  the  mortgage. 
It  was  held  that  the  suit  could  not  be  maintained  for  either  pur- 
pose.*** 

An  indorsement  on  a  mortgage  note  by  a  purchaser  of  the  equity 
of  redemption,  agreeing  to  pay  a  higher  rate  of  interest,  made  with- 
out the  knowledge  or  consent  of  the  maker  of  the  note,  is  not  an  alter- 
ation of  the  note,  for  the  alteration  did  not  bind  the  maker,  but  only 
the  purchaser  of  the  equity  of  redemption.  The  original  note  and  the 
maker's  obligation  remained  intact.*** 

But  the  former  rule,  rendering  void  an  instrument  altered  while 
in  the  custody  of  the  rightful  holder,  has  in  many  courts  given  place 
to  the  more  equitable  rule  that  the  instrument  is  not  rendered  void 
if  the  alteration  was  made  by  mistake,  or  without  any  fraudulent 
intent.**®  Thus  an  alteration  of  the  description  in  a  mortgage  by 
the  husband  of  the  mortgagor,  with  the  mortgagee's  consent,  in  good 
faith,  in  an  honest  eflEort  to  correct  a  mistake,  and  to  make  it  conform 
to  the  intention  of  the  parties  at  the  time  of  its  execution,  does  not 
render  the  mortgage  void,  but  it  is  operative  as  to  the  land  actually  de- 
scribed in  the  original  deed.*"*  The  alteration  is,  of  course,  void,  but 
the  title  granted  by  the  instrument  is  not  divested.*** 

Where  an  alteration  or  erasure  is  apparent  upon  the  face  of  the 
instrument,  the  presumption  of  law  is  that  it  was  made  prior  to  its 
execution,  and  the  burden  is  upon  the  maker  to  show  that  it  was 
altered  after  delivery.  The  question  when  an  alteration  was  made, 
by  whom  it  was  made,  and  with  what  intent,  is  one  of  fact,  to  be  sub- 
mitted to  the  jury  upon  the  whole  evidence,  intrinsic  and  extrinsic.**" 
If  the  evidence  in  regard  to  the  fact  of  an  alteration  is  conflicting 
and  evenly  balanced,  the  presumption  that  the  mortgage  had  not 
been  altered  must  prevail.*** 

**"  Marcy  v.  Dunlap,  5  Lahs.  365.  ">  Burgess  v.  Blake,  128  Ala.  105, 

^Boutelle  v.  Carpenter,  182  Mass.  28  So.  963;  Alabama  State  Land  Co. 

417.     See,  also.  Stone  v.  White,   8  v.  Thompson,  104  Ala.  570,  16  So. 

Gray  (Mass.),  589.  440;    Burnett  v.   McCluey,    78   Mo. 

"•McClure  v.  Little,  15  Utah  379,  676. 

49  Pac.  298,  62  Am.  St.  Rep.  938;  ^Wilson  v.  Hayes,  40  Minn.  531, 

Mathias   v.   Leathers,    99   Iowa   18,  42  N.  W.  467,  12  Am.  St  Rep.  754; 

68  N.  W.  449.  Rodriguez  v.   Haynes,  76  Tex.   225, 

~  Harding   v.    Des    Moines    Nat.  13  S.  W.  296. 

Bank,  81  Iowa,  499,  46  N.  W.  1071;  »*Poote    v.    Hambrick,    70    Miss. 

Kime  V.  Jesse,  52  Neb.  606,  72  N.  157,  11  So.  567;  Vogel  v.  Ripper,  34 
W.  1050. 
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§  95.  An  alteration  of  an  instnunent  which  does  not  change  its 
Itgsl  effect  does  not  in  law  amount  to  an  alteration,  and  of  course 
does  not  invalidate  it  either  at  law  or  in  equity.***  An  alteration 
which  does  change  the  legal  effect  of  the  deed  may  at  any  time  be 
made  by  consent  of  both  parties  to  it;  thus  it  has  been  held  that 
authority  given  in  a  mortgage  to  the  recorder  to  insert  a  portion  of 
the  description  omitted,  when  it  could  be  obtained,  is  equivalent  to  a 
power  of  attorney  to  make  such  addition,  and  that  a  subsequent 
incumbrancer  could  not  object  to  the  exercise  of  this  power.^"*  It 
would  seem,  nevertheless,  that  the  description  given  in  the  mortgage 
to  warrant  such  a  filling  up  must  be  sufficient  to  indicate  the  prop- 
erty with  such  certainty  that  the  lien  upon  it  would  exist  without 
further  description. 

A  mortgage  is  not  rendered  invalid  by  the  grantee^s  fraudulently 
adding  the  name  of  the  mortgagor's  wife  in  release  of  dower.*' ^  It 
is  valid  as  against  the  husband  without  the  wife's  signature.  The 
title  to  the  property  passes  and  vests  in  the  grantee  by  the  execution 
of  the  deed,  and  the  subsequent  alteration  or  destruction  of  the  instru- 
ment does  not  affect  this  title. 

§  96.  The  terms  of  a  mortgage  cannot  be  varied  by  any  verbal 
agreement  or  understanding  of  the  parties  anterior  to  the  execution 
of  it.    It  cannot  rest  partly  in  writing  and  partly  in  parol.      No 

lU.  100;  State  Savings  Bank  v.  makes  clear  what  was  the  evident 
Shaffer,  9  Neh.  1,  1  N.  W.  980.  intention  of  the  parties,  the  law  will 
^Goodenow  v.  Curtis,  33  Mich,  presume  that  it  was  made  In  good 
505;  Hart  v.  Sharpton,  124  Ala.  faith,  and  before  execution."  See, 
638,  27  So.  450.  As  to  burden  of  also.  Hart  v.  Sharpton,  supra.  As 
proof  to  show  whether  an  inter-  to  burden  of  proof,  see  Hill  v. 
lineation  was  made  before  or  after  Nelms,  86  Ala.  442,  5  So.  796;  Mont- 
execution,  see  Cox  v.  Palmer,  1  Mc-  gomery  v.  Crossthwalt,  90  Ala.  653, 
Crary,  341,  where  McCrary,  J.,  said:  8  So.  498. 

''If   the   interlineation  is   in   itself  '^  Harshey  v.  Blackmarr,  20  Iowa, 

suspiciov     as,   if  it  appears  to  be  161,  89  Am.  Dec.  520.    The  descrip- 

contrary  to  the  probable  meaning  tion  was  as  follows: — 

of  the  instrument  as  it  stood  before  "We,  J.  L.  Blackmarr  and  Belinda 

the     insertion     of     the     interlined  (his  wife),   sell  and   convey   unto 

words;  or  if  it  is  in  a  handwriting  John   Harshey,   etc.,  the   following 

different  from  the  body  of  the  in-  described     premises,     in     MarahaU 

strument,  or  it  appears  to 'have  been  County,  Iowa,  to  wit:  eighty  acres 

written  with  different  ink, — ^in  all  of  land,  bought  of  Rev.  James  M. 

such  cases,  if  the  court  considers  Holland,  lying  ten  miles  southward 

the  interlineation  suspicious  on  Its  from    Marshalltown,    in    Marshall 

face,  the  presumption  will  be  that  County,  Iowa;   and  so  soon  as  the 

it  was   an  unauthorized   alteration  numbers  of  the  above  land  are  ob- 

after  execution.    On  the  other  hand,  talned,  we  agree  that  they  shall  be 

if  the  Interlineation  appears  in  the  inserted  in  this  deed,  as  our  own 

same  handwriting  with  the  original  voluhtary  act.  and  the  recorder  of 

instrument,  and  bears  no  evidence  Marshall  County  Is  instructed  to  do 

on  its  face  of  having  been  made  sub-  the  same  for  us." 

sequent  to  the  execution  of  the  in-  ''^Kendall   v.   Kendall,   12   Allen, 

strument,  and  especially  if  it  only  92. 
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evidence  of  the  acts  or  conversation  of  the  parties  prior  to  the  execu- 
tion of  the  mortgage,  or  at  the  time  of  it,  can  be  admitted  to  contra- 
diet  or  vary  the  instrument.***  The  fact  that  a  mortgagor,  before 
the  signing  of  the  mortgage,  objected  to  the  terms  of  it,  and  desired 
to  reserve  a  certain  portion  of  the  property  included  in  it,  cannot  be 
received  to  vary  the  effect  of  it.**^  Even  an  agreement  of  the  parties, 
at  the  time  of  the  execution  of  the  mortgage,  that  it  should  not  be  a 
lien  upon  certain  portions  of  the  property  included  in  it,  would  have 
no  effect  against  the  terms  of  it. 

The  terms  of  the  mortgage  may,  however,  be  varied  by  a  written 
agreement  executed  at  the  time  of  the  mortgage.  Such  an  agreement 
then  becomes  in  fact  a  part  of  the  mortgage,  and  the  two  instruments 
most  be  construed  together.*'® 

§  97.  Seforming  the  mortgage. — Whenever  there  has  been  a  ma- 
terial omission  or  mistake  in  the  deed,  so  that  it  fails  to  express  what 
the  parties  intended,  a  court  of  equity  may,  as  between  the  parties, 
reform  and  correct  it  in  accordance  with  the  transaction  as  it  was 
actually  agreed  upon.*'^  Thus,  for  instance,  when  part  of  the  lands 
agreed  to  be  mortgaged  were  omitted  in  the  mortgage  deed,  it  may 
be  BO  reformed  as  to  include  them.***  And  so,  on  the  other  hand,  if 
by  mistake  it  include  land  not  belonging  to  the  grantor,***  or  other 
land  of  his  not  intended  to  be  included,  the  description  may  be  re- 
formed. A  material  mistake  in  any  part  of  the  deed,  as  for  instance 
the  description  of  the  land,***  in  the  condition,***  or  in  the  estate  con- 
veyed, the  word  successors  having  been  used  instead  of  heirs,  may 
be  reformed.***  But  the  court  will  not  correct  a  mere  error  of  state- 
ment as  to  the  origin  of  the  mortgagor's  title,  when  the  deed  is 
effectual  as  it  stands.**^ 

A  mortgage  may  be  reformed  by  inserting  the  name  of  the  mort- 
gagee when  this  has  been  omitted  by  mistake,  and  it  appears  upon 

"*  Quartermous    v.    Kennedy,    29  ""Blodgett  v.  Hobart,  18  Vt.  414; 

Ark.  644.  Hunt  v.  Hunt,  38  Mich.  161 ;  Kelster 

*•  Patterson  v.  Taylor,  15  Pla.  336.  v.  Myers,  115  Ind.  312,  17  N.  E.  161. 

"•Pitzer  V.  Bums,  7  W.  Va.  63.  "»Ruhllng  v.  Hackett,  1  Nev.  360. 

•"Bright    V.    Buckman,    39    Fed.  "•Snell  v.  SneU,  123  111.  403,  14 

Rep.  243;   Anderson  v.  Baughman,  N.  E.  684;  Tichenor  y.  Tankey,  89 

7  Mich.  69,  74  Am.  Dec.  699;  Loomis  Ky.  508,  12  S.  W.  947. 

V.  Hudson,  18  Iowa,  416;   Menden-  ""Wooden  v.  Haviland,  18  Conn, 

hall  V.  Steckel,  47  Md.  453,  28  Am.  101;  Manatt  v.  Starr,  72  Iowa,  677, 

Rep.   481;  McMillan  v.  N.  T.  Water  34  N.  W.  784. 

Proof  Paper  Co.  29  N.  J.  Bq.  610;  ""McMillan  v.  N.  Y.  Water  Proof 

Lear  v.  Prather,  89  Ky.  501,  12  S.  Paper  Co.  29  N.  J.  Eq.  610;  Fish  v. 

.W.  946;  Dietrich  v.  Hutchinson,  78  N.  Y.  Water  Proof  Paper  Co.  29  N. 

Vt  134;   Kerchner  v..  Prazier,  106  J.  Bq.  16. 

Ga.  437,  82  S.  E.  361;    Phillips  v.  ""Hathaway  v.   Juneau,  15  Wis. 

Roquemore,   96   Oa.    719,   23   S.   B.  262. 
855.     See,  also,  S  1464. 
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the  face  of  the  mortgage  that  the  consideration  moved  from  the 
complainant^  that  it  was  given  to  secure  a  debt  due  to  him,  and  that 
the  omission  of  the  name  was  a  mere  oversight.^*" 

When  a  mistake  is  clearly  shown,  a  claim  by  the  adverse  party  of 
misapprehension  on  his  part  will  not  be  regarded.***  But  the  fact  of 
mistake  must  be  shown  beyond  a  reasonable  doubt  ;*^®  as  also  what 
;the  parties  really  intended.*^*  "The  proof  of  mistake  must  be  clear 
and  certain  before  an  instrument  can  be  reformed;  as  the  object  of 
the  reformation  of  an  instrument  is  to  make  it. express  what  the  minds 
of  the  parties  to  it  had  met  upon,  and  what  they  intended  to  express, 
and  supposed  they  had  exj)re8sed,  in  the  writing.  Unless  this  meet- 
ing of  minds,  and  mistake  in  expressing  it,  is  made  quite  clear  and 
certain  by  evidence,  the  court  should  it  undertake  to  reform,  might, 
under  color  of  reformation,  make  a  contract  for  the  parties  which 
both  never  assented  to,  or  intended  to  make.^'*^*  The  mistake,  to  be 
the  subject  of  reformation,  must  be  not  merely  the  oversight  of  one  of 
the  parties,  but  such  that  the  deed  fails  to  express  what  was  intended 
and  agreed  upon  by  both  parties.^^*  The  court  will  not  reform  a  deed 
so  as  to  add  to  it  a  new  condition  not  contemplated  by  one  of  the  par- 
ties in  the  execution  of  it;*'*  it  will  not  make  it  include  what  was  in- 
tended by  one  party,  unless  it  appear  that  the  other  party  at  the  time 
had  the  same  intention ;  or  unless  the  other  party  fraudulently  induced 
him  to  believe  the  mortgage  contained  what  he  asks  to  have  it  made 
to  include;  as  where  the  mortgagor  by  false  and  fraudulent  repre- 
sentations induced  the  mortgagee  to  believe,  when  he  loaned  the 
money  and  accepted  the  mortgage,  that  it  covered  more  and  other 
land  and  buildings  than  it  did,  the  mortgage  was  reformed,  and  en- 
forced against  the  lands  fraudulently  omitted.*'* 

In  case  part  of  the  mortgage  contract  is  contained  in  a  will  exe- 
cuted by  the  mortgagee  at  the  same  time  with  the  mortgage,  the 
mortgagor  need  not  seek  for  reformation  of  the  mortgage  for  the 
purpose  of  incorporating  in  the  mortgage  such  part  of  the  contract. 
Thus,  where  the  mortgagor  testified  that  the  debt  was  to  be  paid  in 
ten  years  after  the  mortgagee's  death  by  annual  instalments,  and  this 
was  confirmed  by  the  mortgagee's  will  executed  at  the  same  time,  it 


*•  Parlin  v.  Stone.  1  McCrary,  443. 

"•Wooden  v.  Haviland,  18  Conn. 
101. 

"•Hervey  v.  Savery,  48  Iowa,  313; 
Bodwell  V.  Heaton,  40  Kan.  36.  18 
Pac.  901. 

"^  Turner  v.  Hart,  1  Fed.  295. 

'"*Per  Johnson,  J.,  in  Marcy  v. 
Dunlap,  5  Lans.  365,  370.  And  see 
Alexander  v.  Caldwell,  55  Ala.  517. 


*^*  Barker  v.  Harlan.  3  Lea.  505. 

"*Hart  V.  Hart,  23  Iowa,  599, 
where  the  court  refused  to  reform 
a  mortgage  for  support,  so  as  to 
require  the  mortgagee  to  live  at  a 
particular   place. 

"*  De  Peyster  v.  Hasbrouck.  11  N. 
Y.  582.  And  see  Rider  v.  Powell,  28 
N.  Y.  310. 
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was  held  that  such  will  and  mortgage  would  be  construed  together 
as  one  contract,  and  the  testator  could  not,  by  a  later  will,  deprive  the 
mortgagor  of  his  right  of  redemption  by  annual  payments  within  the 
.time  named."* 

The  right  to  have  a  deed  reformed  may  be  lost  by  laches.*^' 

§  98.  Who  may  obtain  reformation. — A  mortgagee  who  has  sold 
the  note  and  mortgage,  and  afterward  bought  them  back  again,  has 
the  same  right  to  have  a  mistake  corrected  as  he  had  before  he  made 
the  transfer,  if  he  indorsed  the  note  at  the  time  of  the  sale.^^*  He  may 
have  the  mistake  corrected  upon  its  discovery  for  the  first  time  after 
he  has  purchased  the  land  under  a  foreclosure  sale,  and  taken  pos- 
session as  purchaaer.*^^  But  the  court  will  not  reform  a  description 
in  a  mortgage  deed  at  the  suit  of  another  who  has  become  purchaser 
at  a  sale  by  the  mortgagee.***  If,  however,  a  sheriff  in  making  a  deed 
of  land  sold  by  him  under  a  foreclosure  sale  inserts  a  wrong  descrip- 
tion, he  has  an  interest,  both  as  ail  individual  and  as  trustee,  to  pre- 
vent an  injury  to  himself  and  the  grantor  in  the  mortgage  because 
of  the  mistake,  and  is  a  proper  party  to  bring  suit  in  equity  to  reform 
the  deed."* 

The  party  desiring  a  reform  of  a  deed  should  bring  a  bill  in  equity 
for  the  purpose.  A  mortgagor  cannot  ask  for  this  relief  in  answer 
to  a  bill  to  foreclose,  but  he  may  file  a  cross-bill.***  The  mortgagee 
may  ask  for  a  reformation  of  the  mortgage  in  a  bill  to  foreclose  it.*** 
A  mortgagee  who  has  assigned  his  mortgage  is  not  a.  necessary  or 
proper  party  to  a  suit  by  the  assignee  for  its  reformation.*** 

§  99.  Against  whom  it  may  be  had. — A  mistake  in  the  description 
of  the  land  may  be  corrected  as  between  the  parties,  or  as  against 
the  heirs  of  either,***  but  courts  of  equity  can  grant  no  relief  as 
against  one  who  has  purchased  the  property  in  good  faith  and  for  a 
valuable  consideration  without  notice  of  the  mistake;  and  conse- 
quently a  bill  which  seeks  to  do  this  is  defective  when  it  fails  to 
allege  that  the  purchaser  took  the  land  with  notice  of  the  mistake.*^* 


« Keagle  v.  Pesaell,  91  Mich.  618, 
52  N.  W.  58. 

*"Pauli8on  v.  Van  Iderstine,  29 
N.  J.  Eq.  594.  See  First  Nat  Bank 
V.  Gough,  61  Ind.  147. 

**Kennard  v.  George,  44  N.  H. 
440. 

■•Davenport  v.  Sovll,  6  Ohio  St. 
459.  See  First  Nat.  Bank  v.  Gough, 
61  Ind.  147. 

**  Haley  v.  Bagley.  37  Mo.  363. 

^'Dodson  V.  Lomax  (Mo.),  21  S. 
W.  25. 


"•French  v.  Griffin.  18  N.  J.  Bq. 
279. 

"•Alexander  v.  Rea,  50  Ala.  450; 
Miller  v.  Kolb,  47  Ind.  220;  §  1464. 

»*  Keister  v.  Meyers,  115  Ind.  312, 
17  N.  E.  161. 

"•Brlnson  v.  Berry  (Miss.),  7  So. 
322. 

"•Sickmon  v.  Wood.  69  111.  329; 
Reeves  v.  Vlnacke,  1  McCrary.  213  r 
Bright  V  Buckman,  39  Fed.  243; 
Easter  v.  Severln,  64  Ind.  375 ;  Mun- 
ford   V.   Miller,  7   Bradw.   62;    Mc- 
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It  is  obvious,  however,  that  a  purchaser  with  notice  stands  in  no  better 
position  than  the  mortgagor  himself.^*^  As  against  a  purchaser  at 
an  execution  sale,  notice  of  mistake  before  or  at  the  sale  is  suflS- 
cient.*®*  A  voluntary  grantee  also  stands  in  the  same  position  as  the 
mortgagor,  and  a  conveyance  for  less  than  the  real  value  is  held  to 
be  voluntary  so  far  as  the  value  exceeds  the  consideration  paid.*'* 
The  mortgagor's  assignee  in  bankruptcy  is  not  in  the  position  of  a 
purchaser  for  value  without  notice,  and  therefore  the  mortgage  may 
be  reformed  as  against  him.^®®  The  reformation  of  a  mortgage  relates 
back  to  the  date  of  its  execution,  as  against  the  mortgagor's  wife, 
who  became  such  after  the  making  of  the  mortgage.***^ 

A  mortgage  cannot  be  reformed  as  against  a  prior  judgment 
creditor;  but  if ,  having  notice  of  the  proceeding,  and  of  a  decree  <or 
the  sale  of  the  property  free  of  incumbrances,  he  omits  to  protect  his 
rights,  and  the  property  is  sold  under  such  decree,  he  cannot  after- 
ward assert  his  rights  as  against  the  purchaser.^®^ 

A  mistake  in  the  mortgage  of  a  married  woman  in  a  matter  of 
description  merely  may  be  reformed.****  A  homestead  waiver  is  not 
affected  by  a  reformation  of  the  description  of  the  land.*^*  A  mort- 
gage may  be  reformed  as  against  a  junior  mortgagee  whose  mortgage 
was  taken,  without  notice  of  such  a  mistake,  as  security  for  an  ante- 
cedent debt,  without  the  surrender  of  any  old  security,  and  without 
any  new  consideration  moving  from  him,*'**  in  a  State  where  such 
a  purchaser  is  not  considered  a  purchaser  for  value.***  The  mistake 
may  be  corrected,  too,  against  a  subsequent  judgment  creditor;**' 

Louth  V.  Hurt,  51  Tex.  115;   Fitch  Church  v.  Chapin,  35  Vt.  223;  Rob- 

V.  Beyer,  51  Tex.  336;  Ford  v.  Dan-  inson  v.  Stewart,  10  N.  Y.  189. 

lels,  71  Mich.  77,  38  N.  W.  708.  *•  Schulze  v.  Bolting,  8  Bias.  174. 

"^Bright    V.    Buckman,    39    Fed.  "* Hawkins    v.    Pearson,    96   Ala, 

243;    Toll   v.   Davinport,   74   Mich.  369,  11  So.  304.    She  is,  however,  a 

386,  42  N.  W.  63;   Gale  v.  Morris,  proper  party  to  the  suit,  since  she 

29  N.  J.  Eq.  222;  Rutgers  v.  Kings-  would    be    entitled    to    dower    and 

land,  7  N.  J.  Eq.  178,  668;  Fielder  v.  homestead  if  complainant  fails  on 

Varner    45    Ala.    428;    Ruhling    v.  his  proof  to  correct  the  description 

Hackett,    1    Nev.    360;    Strang    v.  of    the    mortgaged    property,    and 

Beach,  11  Ohio  St.  283,  78  Am.  Dec.  hence  she  is  entitled  to  her  day  in 

308;   Hunt  v.  Hunt,  38  Mich.  161.  court   to   contest   that   issue.     Per 

See,  however,  Goodman  v.  Randall,  McLellan,  J. 

44  Conn.  321;   Manatt  v.  Starr,  72  »« Fowler  v.  Hart,  13  How.  373. 

Iowa  677,  34  N.  W.  784;   Manogue  »•  Carper  v.  Munger,  62  Ind.  481. 

Y.  Bryant,  15  App.  D.  C.  245.  Hamar  v.  Medsker,  60  Ind.  413.    But 

»■  Williams  v.  Hatch,  38  Ala.  338.  see  Petesch  v.   Hambach,   48   Wis. 

"•  Snyder   v.    Partridge,    138    III.  443,  4  N.  W.  565. 

173.  29  N.  B.  851,  854,  reversing  38  "*  Snell  v.  Snell,  123  111.  403,  14 

111.   App.   228,   and   citing   Boyd   v.  N.  E.  684. 

Dunlap,  1  Johns.  Ch.  58,  478;  Keeder  ""Busenbarke  v.  Ramey,  53  Ind. 

V.  Murphy,  43  Iowa,  413;  Worthing-  499. 

ton  V.  Bullitt,  6  Md.  172 ;  Strong  v.  »•  See  §  458. 

Lawrence,  58  Iowa,  55,  12  N.  W.  74;  ""Fort  Smith  Milling  Co.  v.  Mik- 

Norton    v.    Norton,    5    Cush.    524;  les,  61  Ark.  123,  32  S.  W.  493;  Sam- 
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but  not  against  a  purchaser  of  a  subsequent  judgment,  who  has  in- 
vested his  money  in  the  purchase  of  the  judgment  upon  the  faith  of 
the  apparent  lien  upon  the  land.*"®  The  equity  of  the  mortgagee  is 
regarded  as  stronger  than  that  of  the  judgment  creditor,  who  has 
not,  probably,  parted  with  his  money  on  the  faith  of  the  apparent 
facts.  But  when  the  judgment  has  been  sold  and  assigned  to  one 
ignorant  of  the  mistake  in  the  mortgage,  and  who  has  expended  his 
money  upon  the  faith  of  the  rights  of  the  parties  as  they  appear  in 
the  respective  securities,  it  is  not  considered  that  there  is  any  superior 
equity  in  the  mortgagee.*"* 

A  mortgage  as  between  the  parties  to  it  may  be  reformed  by  affix- 
ing a  seal  to  it;  but  such  reformation  would  give  no  validity  to  a  sale 
made  by  virtue  of  a  power  contained  in  it.  The  sale  would  be  a 
nullity  for  want  of  any  authority  in  the  mortgagee  to  make  it,  and 
the  reformation  could  give  no  validity  to  a  transaction  originally 
void.»«« 

If  a  reformation  be  resisted  when  there  is  really  no  defence,  the 
defect  being  a  mistake  of  both  parties,  the  defendant  should  pay 
coets.*®^ 

§  100.  On  proof  of  the  loss  of  a  mortgage  deed  without  record  of  it 
having  been  made,  the  court  may,  under  ordinary  circumstances, 
decree  the  making  of  a  new  mortgage.'^*  This  may  be  the  only 
adequate  remedy,  and  without  it  the  mortgagee  may  be  exposed  to 
the  total  loss  of  his  security.  The  loss  of  deeds  is  a  familiar  ground 
of  equitable  relief. 

§  101.  A  principle  of  oonstmotion  applicable  to  mortgi^es  is, 

that  inasmuch  as  the  mortgagor  is  supposed  to  make  his  own  selec- 
tion of  words  and  terms  in  drawing  the  deed,  whenever  the  language 
is  equivocal  or  ambiguous  it  is  construed  most  strongly  against  him, 
and  in  such  maimer  as  to  make  it  a  valid  and  binding  security  for 
the  mortgagee.*"* 

Another  principle  of  construction  is,  that  the  intention  of  the 
parties  as  gathered  from  the  instrument  is  to  govern,  if  the  inten- 

ple  V.  Rowe,  24  Ind.  208;  White  v.  26  Ohio  St.  471;  White  v.  Denman,  1 

Wilson,  6  Blackf.  448,  39  Am.  Dec.  Ohio  St  110.  16  Ohio,  59;  Hood  v. 

437;    Brewster  v.   Clamflt,  33  Ark.  Brown,  2  Ohio,  266. 

72;  Wain  Wright  v.  Flanders,  64  Ind.  *»  Springfield  Sav.  Bank  v.  Spring- 

306.  field  Cong.  Soc.  127  Mass.  516. 

"•Flanders    v.    O'Brien,    46    Ind.  ***Meserole  v.  Leary   (N.  J.),  23 

284;    Wainwright   v.    Flanders,    64  Atl.  1074. 

Ind.  306.  ""Lawrence   v.   Lawrence,   42   N. 

"•Flanders    v.    O'Brien,    46    Ind.  H.  109,  and  cases  cited. 

284.  *»  Jerome  v.  Hopkins,  2  Mich.  96, 

The  rule  is  otherwise,   however,  100;    Stuart   v.   Worden,   42   Mich, 

in  Ohio.    Van  Thomiley  v.  Peters,  154,  3  N.  W.  876. 
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Hon  be  such  that  it  may  be  legally  enforced.  ^There  is  no  doubt 
that  the  intention  is  the  object  to  be  sought  for  in  construction. 
And  to  get  at  that^  the  situation  of  the  parties,  and  the  nature  and 
object  of  their  transactions,  may  be  looked  at.  But  it  must  be  borne 
in  mind  that  it  is  not  the  business  of  construction  to  look  outside  of 
the  instrument  to  get  at  the  intention  of  the  parties,  and  then  carry 
out  that  intention  whether  the  instrument  contains  language  sufScient 
to  express  it  or  not;  but  the  sole  duty  of  construction  is  to  find  out 
what  was  meant  by  the  language  of  the  instrument."*®*  Where  prop- 
erty is  exchanged  by  deeds,  and  one  grantee  gives  a  mortgage  upon 
that  which  he  receives,  to  secure  the  diflferenoe  in  value,  the  deeds 
and  mortgage  may  be  read  together  and  with  reference  to  the  circum- 
stances, in  construing  the  intention  of  the  parties ;  and  their  manifest 
intent  is  not  to  be  derogated  from  by  adhering  to  the  literal  terms  of 
the  papers.  Equity  regards  substance  rather  than  form,  and  enforces 
the  actual  intent  if  lawful  and  just.'*** 

"*  Paine,  J.,  In  Farmers'  Loan  ft       **  Stuart  v.  Worden,  42  Mich.  154, 
Trust  Co.  V.  Commercial  Bank  of    3  N.  W.  876. 
Racine,   15   Wis.  424,   438,  82   Am. 
Dec.  689. 
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III.  Disability  of  infancy,  104,  106. 
lY.  Karried  women,  loe-118. 
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VII.  A  power  to  mortgage,  129,  130. 


I.  Introductory. 

§  101a.  In  general.-— It  is  essential  to  the  validity  of  a  mortgage 
ihat  there  be  proper  contracting  parties,  a  party  to  make  the  mort- 
gage and  a  party  to  accept  it.  A  person  cannot  make  a  mortgage  to 
himself,  though  he  claims  to  make  it  in  one  capacity  and  to  accept  it 
in  another.  Thus,  where  an  administrator,  for  the  purpose  of  secur- 
ing an  indebtedness  to  the  estate  under  his  administration,  executed 
a  mortgage  and  note  to  himself  as  administrator  to  secure  such  in- 
debtedness, and  after  his  death  they  were  found  among  his  papers, 
the  mortgage  not  recorded,  it  was  held  that  the  mortgage  was  invalid 
for  want  of  contracting  parties.  The  mortgagor  and  mortgagee  were 
one  and  the  same  person.  The  addition  of  the  word  "administrator" 
to  the  mortgagee's  name  does- not  change  the  legal  effect  of  the  grant, 
which  is  by  the  mortgagor  in  his  individual  capacity  to  himself  as 
mortgagee  in  his  individual  capacity.^ 

§  102.  'LtgBl  oapaoity  to  mortgage. — In  general,  any  person  who 
has  a  legal  capacity  to  act  for  himself  may  make*  a  mortgage  of  his 
property,  or  may  authorize  any  one  else  to  do  this  in  his  behalf.  By 
statutory  provisions  in  many  States,  guardians  or  others  acting  for 
infants,  insane  or  other  persons  without  legal  capacity  to  act  for  them- 
selves, may  be  authorized,  upon  application  to  court  showing  suffi- 
cient cau^e,  to  convey  in  mortgage  the  real  estate  of  their  wards. 
Like  authority  is  sometimes  given  to  trustees,  executors,  or  admixi- 
istrators,  although  not  having  title  to  the  property  themselves,  but 
only  authority  over  it  for  certain  purposes,  and  acting  in  a  representa- 

'Gorham  v.  Meacham,  63  Vt  231,  22  Atl.  572. 

(87) 
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live  capacity  in  respect  to  it,  to  mortgage  it  for  the  benefit  of  the 
parties  in  interest.^  The  jurisdiction  of  a  court  to  order  the  mort- 
gaging of  a  decedenf  8  real  estate  can  only  be  exercised  in  the  manner 
and  by  the  procedure  prescribed  by  the  statute.'  A  mortgage  made 
by  an  executor  or  administrator  without  the  authority  of  a  statute 
and  license  by  a  court  of  competent  jurisdiction  is  void,  and  the 
heirs  in  whom  is  vested  the  estate  are  not  estopped  to  plead  the  in- 
validity of  the  mortgage  by  reason  of  the  benefit  resulting  to  them 
from  the  money  obtained  upon  it.*  Such  mortgages  depend  upon  the 
particular  provisions  authorizing  them,  which  are  too  various  to  be 
given  here.  It  may  be  remarked,  however,  that  this  statutory  power 
must  be  exercised  strictly  for  the  purposes  for  which  it  is  given,  and 
all  the  requirements  of  the  statutes  in  regard  to  obtaining  and  exer- 
cising the  authority  must  be  strictly  followed.*  But  when  the  power 
to  mortgage  has  been  granted  by  a  court  of  competent  jurisdiction, 
the  parties  to  the  mortgage  are  protected  by  the  license  without  inves- 
tigating the  truth  of  the  facts  upon  which  it  was  granted;  their 
truth  cannot  be  questioned  in  any  collateral  proceeding.'  Such  mort- 
gage must  show  that  it  was  executed  in  pursuance  of  the  power 
granted,  and  not  in  a  personal  capacity.^ 

A  corporation,  if  capable  of  holding  real  estate,  has,  like  a  person, 
the  power  of  conveying  it  in  mortgage,  unless  it  is  under  some  disa- 
bility imposed  by  satute  or  implied  from  its  duties  to  the  public. 
But  while  a  person  capable  of  making  a  grant  may,  if  he  choose, 
employ  another  to  act  for  him,  a  corporation  must  always  act  by 
an  agent. 

An  administrator  or  executor  who  without  authority  undertakes  to 
bind  the  estate  of  a  decedent  may  make  himself  personally  liable, 
although  he  adds  to  his  own  name  the  designation  of  his  oflBce.' 

Devisees  who  execute  a  mortgage  upon  the  land  devised  to  them 
bind  their  interests  in  the  land,  and  this  is  the  result,  though  some 
of  them  execute  the  mortgage  in  their  capacity  as  executors.* 

'Ames   V.    Holderbaum,    44    Fed.  For  circumstances  authorizing  an 

Rep.  224.  order  to  mortgage,  see  In  re  Morris,. 

» Duryea  v.  Mackey.  151  N.  Y.  204,  18  N.  Y.  Supp.  680. 

45  N.  E.  458,  reversing  74  Hun,  638.  •  Griffin  v.  Johnson,  37  Mich.  87. 

*  Black  V.  Dressell,  20  Kan.  153;  See    United    Stetes    Trust    Ck).    v. 

Shrigley  v.  Black,  59  Kan.  487,  53  Roche,  116  N.  Y.  120,  22  N.  B.  265. 

Pac.  477.  ^Thomas  v.  Parker,  97  Cal.   456, 

.  •  Edwards  v.  Taliafero,  34  Mich.  32  Pac.  562. 

13:  WetheriU  v.  Harris,  67  Ind.  452;  'Shrigley  v.  Black,  59  Kan.  487. 

Merritt    v.    Simpson,    41    111.    391;  53  Pac.  477;  Hellier  v.  Lord,  55  N. 

Smlthwick  v.  Kelly,  79  Tex.  564,  15  J.  L.  367,  26  Atl.  986. 

S.  W.  486;   Smith  v.  Eels,  27  Ind.  •  Shrigley  v.  Black,  59  Kan.  487, 

App.  321,  61  N.  E.  200.  53  Pac.  477. 
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§  102a.   A  testator  may  provide  by  his  will  that  his  executor  may 

mortgage  his  real  estate,  or  some  specific  portion  of  it,  for  the  pur- 
pose of  raising  money  for  the  payment  of  his  debts.  A  mortgage 
made  by  virtue  of  such  authority  is  valid  unless  the  making  of  it 
under  such  authority  is  in  conflict  with  statutory  provisions.  The 
statutory  provisions  by  which  the  court  may  order  the  sale  of  prop- 
erty for  the  payment  of  dfebts  in  no  way  conflict  with  the  authority 
of  a  testator  to  prescribe  that  the  property  may  be  sold  with  or  with- 
out such  a  necessity.  Such  a  mortgage  may  have  the  sanction  of  a 
statute;^®  and  if  it  has,  the  testator's  creditors  can  have  no  valid 
ground  of  objection  to  it.  Their  claims  are  not  liens  upon  the  real 
estate  having  priority  of  such  a  mortgage.  Claims  merely  proved 
against  the  estate  are  not  in  any  proper  sense  liens  upon  the  real 
estate.  But  even  if  such  claims  could  be  considered  liens  upon  the 
real  estate  in  general,  a  mortgage  made  by  authority  of  the  testator's 
will  to  pay  debts  would  be  a  lien  superior  to  such  claims.  "The 
mortgage  incumbrance  is  one  created  by  the  administration,  and  is 
a  means  of  raising  money  to  aid  in  settling  the  estate.  It  is  a  means 
provided  by  the  law  whereby  the  real  estate  is  used  in  the  settle* 
ment.*'**  There  being  nothing  originally  to  show  that  the  manner 
prescribed  by  the  will  for  settlement  of  the  estate  was  prejudicial 
to  creditors,  the  fact  that  in  the  end  it  proved  to  be  so  is  immaterial. 
The  power  of  the  executor  to  mortgage  any  particular  tract  is  not 
exhausted  by  a  single  exercise  of  such  power  on  such  tract. 

An  executor  authorized  by  will  to  borrow  money  in  such  way  as  it 
seems  best  to  him  for  the  purpose  of  paying  the  testator's  debts  has 
authority  to  execute  a  mortgage  upon  the  testator's  land  to  secure 
a  loan  for  this  purpose." 

A  mortgage  by  the  devisees  of  a  decedent,  some  of  whom  are  ex- 

"  Brown  v.  Morrill,  45  Minn.  483,  such  a  state  of  facts,  the  real  estate 

48  N.  W.  ^28;   Iowa  Loan  ft  Trust  would  as  clearly  be  exhausted  as  if 

Co.  V.  Holderbaum,  86  Iowa,  1,  62  sold  in  the  usual  way,  reserving  by 

N.  W.  550.  the    transaction    an    equity   of    re- 

"Ames  V.  Holderbaum,  44  Fed.  demption.  If  incumbered  for  but 
224;  Iowa  Loan  ft  Trust  Co.  v.  Hoi-  a  fraction  of  its  value,  it  is  for  the 
derbaum,  86  Iowa,  1,  52  N.  W.  550.  same  reason  partly  exhausted,  and 
Granger,  J.,  delivering  the  opinion,  the  remainder,  the  equity  of  re- 
said:  "In  a  very  significant  sense  demption,  remains  to  be  sold,  if 
it  may  be  said  that  the  real  estate,  needed  and  the  court  should  so  or- 
to  the  extent  of  the  incumbrance,  der.  To  our  minds,  there  are  no 
has  been  exhausted,  and  the  pro-  considerations  leading  to  a  conclu- 
ceeds  used  in  payment  of  debts.  We  sion  that  claims  against  the  estate 
may  aid  the  thought  by  the  supposi-  are  liens  superior  to  such  a  mort- 
tlon  that  the  loan  secured  by  the  gage." 

mortgage  is  the  entire  value  of  the  "  Fletcher  v.  American  Trust  ft 

land,— all  that  it  could  be  sold  for  Banking  Co.  Ill  Qa.  300,  36  S.  E. 

under  the  order  of  the  court.    With  767. 
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^ecutorSy  and  sign  as  such^  but  have  no  authority  to  do  so,  is  binding 
upon  them  in  their  individual  capacity.^*  After  the  testator's  cred- 
itor's have  for  several  years  acquiesced  in  the  executor's  management 
of  the  estate  imder  a  provision  in  the  executor's  management  of  the 
-estate  under  a  provision  in  the  will  allowing  him  to  mortgage  the 
real  estate  for  the  payment  of  debts,  they  cannot  question  the  validity 
of  the  mortgages  executed  by  him  under  such  authority.** 

If  a  married  woman  joins  in  the  application  for  an  order  authoriz- 
ing a  mortgage  of  trust  property  in  which  she  is  interested,  and 
acquiesces  in  the  making  of  such  a  mortgage,  she  is  estopped  from 
'denying  that  her  interest  is  liable  for  the  debt  intended  to  be  secured.*^ 

A  provision  in  a  devise  of  land,  in  fee,  that  the  devisee  shall  never 
mortgage  it  is  void  as  a  restraint  on  alienation.** 


§  102b.  A  guardian  may  mortgage  the  property  of  his  ward 

when  licensed  by  the  proper  court  under  statutory  authority.*^  Such 
mortgage  passes  the  title  of  the  ward;  but  if  the  ward  has  no  title, 
none  passes  by  the  mortgage.  Thus,  under  a  will  by  which  the 
testator  provided  that  land  'T)e  reserved  for  his  children,  and  be 
equally  divided  among  them  when  the  youngest  attains  the  age  of 
twenty-one  years,"  and  devised  the  land  to  his  executors  in  trust 
during  the  minority  of  his  children,  no  title  vests  in  the  children 
until  the  youngest  becomes  twenty-one  years  old;  and  a  mortgage 
made  by  the  children's  guardian  under  an  order  of  court,  during 
their  minority,  passes  no  title.*® 

A  mortgage  upon  an  infant's  real  estate  obtained  through  the  forms 
of  law  in  pursuance  of  a  colusive  agreement  between  the  infant's 
guardian,  and  the  guardian's  own  creditor,  the  result  of  which  is  to 
make  the  infant's  property  security  for  the  guardian's  debt  is  prop- 
erly set  aside  by  a  suit  in  equity  by  the  infant,  attacking  the  proceed- 
ing by  which  leave  to  mortgage  was  obtained  from  the  court.** 

The  fact  that  the  guardian  had  not  given  a  bond  at  the  time  of  his 
appointment  as  required  by  statute  does  not  invalidate  his  mortgage 
executed  in  the  manner  provided  by  statute.*® 

The  power  in  any  court  to  direct  a  mortgage  of  the  real  estate  of 

"Shrlgley  v.  Black,  59  Kan.  487,  "United    States    Mortg.    Co.    v. 

53  Pac.  477.  Sperry,  138  U.  S.  313.  11  Sup.  Ct. 

**Ames   V.   Holderbaum,   44   Fed.  321. 

224.  "Kingman   v.    Harmon,    131    lU. 

»  Carrigan  v.  Drake,  36  S.  C.  354,  171,  23  N.  B.  430. 

15  S.  E.  339.  "  Warren  v.  Union  Bank,  157  N. 

"  Freeman    v.    Phillips,    113    Ga.  Y.  259.  51  N.  B.  1036. 

589,  38  S.  E.  943  » Hunt  v.  Insley,  56  Kan.  213,  42 

Pac.  709. 
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an  infant  is  purely  statutory.    There  is  no  such  power  inherent  in  a 
court  of  equity.*^ 

II.    Disability  of  Insanity. 

Disabilities  are  either  natural,  as  in  the  case  of  insane  persons  or 
l^al,  as  in  the  case  of  married  women  and  corporations,  while  the 
disability  of  infancy  is  either  the  one  or  the  other,  according  to  the 
circiunstances  of  the  case. 

§  103.  In  general,  the  mortgage  of  an  insane  person  is  invalid 
as  against  the  mortgagor,  his  heirs  or  assigns,  unless  it  be  confirmed 
by  him  when  of  sound  mind,  or  by  his  legally  constituted  guardian, 
or  by  his  heirs  or  devisees.  It  may  be  disaffirmed  without  return- 
ing the  consideration  money  to  the  mortgage.*^  A  mortgage  made 
by  one  who  was  insane  at  intervals  both  before  and  after  the  execu- 
tion of  it,  as  to  its  validity,  depends  upon  the  question  whether  he 
was  sane  at  the  time;  and  the  fact  of  his  sanity  must  in  such  case 
be  established  by  clear  and  satisfactory  evidence. '*  If  the  mortgagor 
at  the  time  he  executed  the  mortgage  comprehended  what  he  was 
doing,  and  the  consequences  of  his  acts,  it  will  be  held  valid,  if  it 
be  fair  and  no  undue  advantage  has  been  taken  of  him,  although  it 
may  appear  probable  that  there  were  times,  previous  to  the  execution 

'^  LotBey  T.  Stanley,  147  N.  Y.  560,  the  court  a  legislative  authority, 
569,  670,  571,  42  N.  E.  8,  reversing  doing  that  which  is  properly  the 
83  Hun,  420;  Jenkins  v.  Fahey,  73  subject  of  a  private  bill."  Andrew, 
N.  Y.  356,  861;  Horton  v.  McCoy,  C.  J.,  in  Losey  v.  Stanley,  above 
47  N.  Y.  21;  Forman  v.  Marsh,  11  cited,  said:  "The  question  of  the 
N.  Y.  544;  Baker  v.  Lorillard,  4  inherent  power  of  a  Court  of  Equity 
N.  Y.  267;  Rogers  v.  Dill,  6  Hill  to  order  a  sale  of  an  infant's  real 
(N.  Y.),  415.  In  Losey  v.  Stanley  property,  upon  the  theory  of  a  sup- 
supra,  Andrews,  C.  J.,  said:  "The  posed  benefit  to  him,  is  quite  dis- 
orlgtn  of  the  jurisdiction  of  the  tinct  from  its  acknowledged  power 
Court  of  Chancery  in  Ehigland  over  in  the  enforcement  and  protection 
the  persons  and  estates  of  infants  of  trusts  and  from  the  power  of 
is  involved  in  some  obscurity.  The  courts  in  the  exercise  of  their  or- 
better  opinion .  seems  to  be  that  it  dinary  jurisdiction  to  establish  or 
grew  out  of  the  transfer  by  the  enforce  rights  of  property  between 
Crown  to  the  Chancellor  of  the  su-*  parties  to  a  litigation,  whether  in- 
pervision  theretofore  exercised  by  fants  or  adults.  .  .  .  The  legis- 
tiie  king  as  parens  patrise  over  per-  lature  possesses  whatever  power  as 
sons  who,  by  reason  of  nonage,  parens  patriae  was  in  England  lodged 
were  incapable  of  action  for  them-  in  the  sovereign  over  the  estates  of 
selves."  infants,    consistent    with    constitu- 


tf 


Lord    Hardwicke    in    Taylor    v.  tional  limitations.' 

Philips,  1  Ves.  Sr.  229,  said:   "There  ''Brigham  v.   Fayerweather,   144 

is  no  instance  in  this  court  bind-  Mass.  48,  10  N.  E.  735;  Valpey  v. 

Ing  the  inheritance  of  an  infant  by  Rea,   130  Mass.   384;    Chandler   v. 

any  discretionary  act  of  the  court  Simmons,  97  Mass.  508,  514,  93  Am. 

As  to   personal  things,   as   in   the  Dec.  117. 

composition   of  debts,  it  has  been  '"Ripley  v.  Babcock,  13  Wis.  425; 

done;  but  never  as  to  the  inherit-  Holmes  v.  Martin,   123  Mich.   155, 

ance;  for  that  would  be  taking  on  81  N.  W.  1072. 
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of  the  mortgage^  when  he  might  not  have  had  sufficient  capacity,  on 
account  of  a  disease  which  would  not  be  uniform  in  its  influence  on 
his  mind.^*  But  an  injunction  to  prevent  a  sale  by  a  mortgagee  was 
made  perpetual,  where  it  appejfred  that  the  mortgagor  was  in  a  con- 
dition verging  upon  insanity  through  habitual  dnmkennese,  and  the 
mortgagee^  who  had  complete  power  over  him,  could  not  show  that 
he  had  given  any  consideration  for  the  mortgage.^* 

Sanity  is  presumed,  as  it  is  the  normal  condition  of  the  himian 
mind,  and  therefore  the  burden  is  upon  a  mortgagor,  who  seeks  to 
avoid  his  mortgage  on  the  ground  of  his  mental  disability,  to  prove 
such  disability.*'  Mere  weakness  of  mind  will  not  enable  one  to 
avoid  a  mortgage,  unless  it  appears  that  his  memory  or  reasoning 
faculties  were  seriously  impaired.*^ 

A  mortgage  made  by  one  who  had  had  periodical  recurrences  of 
insanity,  and  was  insane  at  the  time  he  gave  the  mortgage,  was  set 
aside,  though  he  had  all  along  managed  his  own  affairs  with  average 
correctness,  and  had  been  treated  by  his  neighbors  as  competent  to 
do  business  even  while  they  considered  him  of  unsound  mind,  and 
though  he  was  not  so  manifestly  insane  as  to  make  the  conduct  of 
the  mortgagee  fraudulent  in  making  the  bargain  which  it  was  meant 
to  secure,  notwithstanding  the  latter  had  been  given  sufficient  warn- 
ing to  put  him  on  his  guard.*® 

A  mortgage  will  not  be  set  aside  on  account  of  the  weakness  of 
the  mortgagor's  intellect,  unless  advantage  has  been  taken  of  such 
weakness  in  procuring  the  mortgage.  This  is  the  rule  applicable  to 
the  execution  of  any  deed.*^ 

Allegations  of  undue  influence  in  obtaining  a  mortgage  from  an 
aged  and  infirm  debtor  are  not  sufficient  to  warrant  the  setting  aside 
of  the  mortgage,  when  it  is  not  alleged  that  any  fraud  or  deception 
was  practiced  upon  him.*** 

In  some  cases  parties  dealing  in  good  faith  with  insane  persons, 
without  knowledge  of  their  insanity,  will  be  protected  in  equity  to 

••Day  V.  Seely,  17  Vt.  542;  Howell  'Ala.   342,   10   So.   910;    Rawdon   v. 

V.  Griffiths  (N.  J.),  22  Atl.  928.  Rawdon,    28    Ala.    565;    Stubbs    v. 

"Van  Horn  v.  Keenan,  28  111.  445;  Houston,  33  Ala.  555;  In  re  Carmi- 

United  States  Mortg.  Co.  v.  Sperry,  chael,  36  Ala.  514;  Pldcock  v.  Pot- 

138  U.  S.  313,  11  Sup.  Gt  821,  an  able  ter,  68  Pa.  St  342,  8  Am.  181. 

decision  as  to  a  guardian's  power  to  "  Curtis  v.  Brownell,  42  Mich.  165, 

mortgage  in  Illinois,  written  by  Mr.  3  N.  W.  936. 

Justice  Harlan;  Bond  v.  Lockwood,  "Marmon   v.   Marmon,   47   Iowa, 

33   111.  213;    Kingsbury  v.  Powers,  121,  7  Reporter,  302. 

131  111.  182,  22  N.  B.  479;  Kingsbury  ~Lacy  v.  RoHlns,  74  Tex.  566,  12 

V.  Sperry,  119  111.  279,  10  N.  B.  8.  S.  W.  314;  Reeves  v.  Lampley,  125 

"Brown  v.  Cory,  9  Kan.  App.  702,  Ala.  449,  27  So.  840;  Holt  v.  Agnew, 

59  Pac.  1097.  67  Ala.  360;  Waddell  v.  Lanier,  62 

"White  V.  Farley,  81  Ala.  563,  8  Ala.  347. 
So.  215;   Chancellor  v.  Donnell,  95 
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the  extent  of  the  consideration  paid;  but  a  mortgage  made  by  an 
insane  person  without  any  consideration  will  not  be  upheld  e^^en  in 
favor  of  an  assignee  of  the  mortgage  who  takes  it  relying  upon  the 
record^  without  knowledge  of  the  mortgagor's  insanity.'^ 

§  103a.  If  an  infant  purchases  land  subject  to  liens,  which  he  as- 
sumes the  payment  of,  and  to  pay  these  executes  a  mortgage,  he  can- 
not upon  coming  of  age  retain  the  land  and  disaffirm  the  mortgage.'^ 
Where  the  owner  of  a  farm  incumbered  by  mortgages  and  liens  for 
half  its  value,  entered  into  an  agreement  with  his  son,  a  minor,  to 
convey  the  farm  to  him  in  consideration  of  the  son's  executing  a  mort- 
gage to  pay  off  these  incumbrances  and  accordingly  conveyed  the 
farm  to  his  son,  who  executed  a  mortgage,  the  proceeds  of  which  were 
used  to  free  the  farm  from  incumbrances,  the  father  representing 
to  the  mortgagee  in  presence  of  his  son  that  the  latter  was  of  legal 
age,  it  was  held  that  the  son  upon  arriving  of  age  could  not  retain 
the  land  and  disaffirm  the  mortgage.'* 


III.   DisdbUiiy  of  Infancy. 

§  104.  An  infant  who  has  purohaied  land,  and  given  back  a  mort- 
gage for  the  purchase-money  or  a  part  of  it,  may,  upon  coming  of 
age,  avoid  the  transaction  ;>«  he  may  relinquish  the  property  and 
reclaim  the  money  paid  on  account  of  it.**^  But  if  he  seeks  to  avoid 
the  debt  and  mortgage,  he  must  surrender  and  reconvey  the  property. 
If  he  continue  to  hold  the  estate  and  to  apply  it  to  his  own  uses,  he 
affirms  the  mortgage  and  makes  himself  legally  liable  for  its  pay- 
ment.* •  The  contract  being  voidable  only,  if  he  wishes  to  disaffirm 
it  he  must  do  so  promptly  upon  coming  of  age.'^  If  he  ratifies  the 
conveyance  to  himself,  he  ratifies  his  mortgage  for  the  purchase- 


"HuU  V.  Louth.  109  Ind.  315,  10 
N.  B.  270,  5S  Am.  Rep.  405. 

"Langdon  v.  Clayson,  75  Mich. 
204,  42  N.  W.  S05. 

""United  States  Investment  Co.  v. 
Ulrlckson,  S4  Minn.  14,  S6  N.  W. 
613.  In  Johnson  v.  Northwest  Mut 
L.  Ins.  Co.  56  Minn.  865,  57  N.  W. 
934,  59  N.  W.  992;  MacGrael  v.  Tay- 
lor, 167  U.  S.  688,  17  Sup.  Ct  961. 

*"  Myers  v.  Knabe,  51  Kan.  720,  88 
Pac.  602;  Leavltt  v.  Files,  38  Kan. 
26,  15  Pac.  891;  Gribben  v.  Maxwell, 
34  Kan.  8,  7  Pac.  584. 

"Willis  V.  Twambly,  13  Mass.  204. 
By  statute  in  Ohio  a  woman  of  the 
age  of  eighteen  years  may  execute 
a  valid  conveyance.  R.  S.  1880, 
U  4106,  4107. 


"Roberts  v.  Wlggin,  1  N.  H.  73, 
8  Am.  Dec.  38;  Robbins  v.  Eaton,  10 
N.  H.  561;  Badger  v.  Phinney,  15 
Mass.  359,  8  Am.  Dec.  105;  Callis  v. 
Day,  38  Wis.  643;  Bigelow  v.  Kin- 
ney, 3  Vt.  353,  21  Am.  Dec.  589; 
Hubbard  v.  Cummins,  1  Me.  11; 
Toung  V.  McKee,  13  Mich.  552; 
Henry  v.  Root,  33  N.  Y.  526,  563; 
Lynde  v.  Budd,  2  Paige,  191,  21  Am. 
Dec.  84;  Kitchen  v.  Lee,  11  Paige, 
107,  42  Am.  Dec.  101;  Coutant  v. 
Servoss,  3  Barb.  128;  Grace  v. 
Whitehead,  7  Grant  (U.  C),  Ch. 
591. 

"Loomer  v.  Wheelwright,  3 
Sandf.  Ch.  135;  Featherston  v.  Mc- 
Donell.  15  U.  C.  C.  P.  162. 
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money.  They  constitute  one  transaction^  and  he  cannot  enjoy  the 
one  without  being  bound  by  the  other.  •*  He  is  not  allowed,  after 
coming  of  age,  to  try  his  chances  of  gaining  something  by  the.  trans- 
action, and  then,  upon  finding  that  he  cannot,  to  plead  his  disability. 
If  an  action  to  foreclose  the  mortgage  be  brought  after  his  coming 
of  age,  and  he  allows  a  decree  of  sale  to  be  entered,  he  cannot  then, 
upon  finding  there  is  a  deficiency  instead  of  a  surplus,  escape  liability 
for  it  by  setting  up  his  disability.*® 

The  rule  is  the  sanie  in  case  a  guardian  purchases  land  for  minor 
children  and  takes  a  deed  to  himself  and  them,  and  gives  a  mortgage 
for  the  purchase-money;  the  mortgage  is  good  in  equity  against  the 
minors  who  do  not  disclaim  the  title  to  the  land  vested  in  them.*® 

An  infant's  mortgage  for  necessaries  is  neither  void  nor  voidable^ 
and  the  services  of  an  attorney  in  defending  him  in  a  criminal  ac- 
tion are  regarded  as  necessary,  and  the  infant's  mortgage  to  secure 
them  is  valid,  but  the  recovery  upon  it  may  be  reduced  to  the  rea- 
sonable value  of  the  services.  Though  an  infant's  naked  power  of 
sale  is  void,  the  rule  is  different  when  the  power  of  sale  is  coupled 
with  an  interest,  as  in  a  power  of  sale  given  in  such  a  mortgage. 
Such  a  power  is  voidable  only,  and  is  ratified  by  the  infant's  failure 
to  pay  or  tender  the  reasonable  value  of  the  services  within  a  rea- 
sonable time  after  reaching  his  majority.*^ 

Whenever  money  has  been  received  from  the  sale  of  lands  or  other 
sources  by  one  who  is  the  custodian  of  an  infant,  and  the  money 
applied  to  his  use  and  benefit,  the  infant  is  estopped  to  assert  the 
invalidity  of  the  mortgage  imless  the  purchaser  can  be  put  in  statu 
quo,  or  the  infant  has  made  some  offer  of  restriction,  which,  if  ac- 
cepted, would  leave  the  mortgagee  unharmed.** 

An  infant's  mortgage  being  invalid,  a  power  of  sale  in  such  mort- 
gage is  invalid,  an  infant  being  incapable  of  appointing  an  attorney. 
Upon  a  bill  setting  out  the  invalidity  of  a  sale  under  the  power,  the 
infant,  although  he  may  have  satisfied  the  mortgage,  would  be  enti- 
tled to  redeem.*' 

§106.  Batiflcation  of  infant's  mortgage. — A  mortgage  given  by 
an  infant,  being  as  a  general  rule  voidable  only  and  not  void,  he  may, 

••  Dana  v.  Coombs,  6  Me.  89,  19  "  Askey  v.  Williams,  74  Tex.  294, 

Am.  Dec.  194;  Heath  v.  West,  28  N.  11  S.  W.  1101. 

H.  101.  **  Pershing  v.  Wolfe,  6  Colo.  App. 

*»Flynn  v.  Powers,  35  How.  Pr.  410,  40  Pac.  856;  Commonwealth  v. 

279.  affirmed,  36  How.  Pr.  289;  Terry  Shuman,  18  Pa.  St.  343;  Robertson 

v.  McClintock,  41  Mich.  492,   2  N.  v.  Bradford.  73  Ala.  116;   McClana- 

W.  787.  han  v.  West,  100  Mo.  309;  Goodman 

*•  Peers   v.    McLaughlin,    88    Cal.  v.  Winter,  64  Ala.  410. 

294,  26  Pac.  119,  22  Am.  St  Rep.  *■  Rocks  v.  Cornell,  21  R.  I.  532, 

306.  45  Atl.  552. 
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on  coining  of  age,  ratify  it.  This  he  may  do  in  yarious  ways..  His 
payment  of  interest  on  the  mortgage  debt  after  coming  of  age  is  a 
ratification  of  the  mortgage.**  The  mere  retaining  possesion  of  land, 
for  which  he  has  given  a  mortgage  for  the  purchase-money,  is  a  rati- 
fication of  the  whole  transaction,  and  makes  him  liable  upon  the 
mortgage.**  So  he  may,  on  coming  of  age,  make  any  other  mortgage 
for  his  benefit  good  and  effectual  by  recognizing  or  confirming  it. 
His  conveyance  of  the  same  land,  after  attaining  his  majority,  sub- 
ject to  the  mortgage,  is  a  suflBcient  confirmation  of  it**  A  subsequent 
execution  of  a  deed  to  a  third  person,  which  does  not  refer  to  the 
mortgage,  does  not  necessarily  amount  to  a  repudiation  of  the  morU 
gage.*^  And  so  a  will  made  by  one  after  coming  of  age,  whereby  he 
directed  the  payment  of  *^all  his  just  debts,'*  is,  upon  his  death,  a 
sufficient  confirmation  of  a  mortgage  and  bond  executed  during  his 
infancy  to  secure  the  payment  of  borrowed  money.*® 

An  infant's  right  to  avoid  his  mortgage  is  a  personal  privilege  of 
the  infant  only,  and  cannot  be  availed  of  by  others.  Thus  his  as- 
signee in  insolvency  is  not  permitted  to  disaffirm  a  mod;gage  made 
by  the  insolvent  while  under  age,  and  not  ratified  or  affirmed  by 
him  after  attaining  his  majority.*^  An  infant  may  avoid  his  mort- 
gage upon  coming  of  age  without  returning  the  consideration  re- 
ceived.'® This  fact  itself  indicates  that  the  right  to  rescind  his  con- 
tract is  a  personal  privilege.  It  is  given  him  for  his  protection,  and  he 
alone,  or  his  heirs  or  representatives,  can  exercise  it.  A  subsequent 
purchaser  or  lien-holder,  or  other  person  standing  in  the  place  of  the 
infant,  cannot  take  advantage  of  this  defence.'^ 

The  subsequent  ratification  in  all  cases  relates  back  to  the  original 
execution  of  the  mortgage  as  against  all  persons  except  purchasers 
for  a  new  and  valuable  consideration.'^ 

It  has  been  held,  however,  that  a  mortgage  by  an  infant  which  was 
not  in  any  way  for  his  benefit,  as,  for  instance,  one  made  as  surety 
for  another,  is  not  merely  voidable,  but  void,  and  therefore  not 
subject  to  ratification.     Thus  a  mortgage  given  by  an  infant  feme 


**  American  Mortg.  Co.  v.  Wright, 
101  Ala.  668,  14  So.  399. 

«>Cani8  V.  Day,  38  Wis.  648,  and 
cases  cited  And  see  Schouler's  Dom. 
Rel.  518  et  seq. 

*•  Story  V.  Johnson,  2  T.  ft  C. 
Exch.  607;  Boston  Bank  v.  Cham- 
berlln.  15  Mass.  220;  Lynde  v.  Budd, 
2  Paige.  191,  21  Am.  Dec.  84;  Phil- 
lips V.  Green,  6  Mon.  355;  Allen  v. 
Poole,  54  Miss.  323.   Or  by  part  pay- 


ment. Keegan  v.  Cox,  116  Mass. 
289. 

**  Palmer  v.  Miller.  25  Barb.  399. 

"Merchants'  Fire  Ins.  Co.  v. 
Grant,  2  Edw.  Ch.  544. 

^Mansfield  v.  Gordon,  144  Mass. 
168,  10  N.  E.  773. 

"  Scott  V.  Brown,  106  Ala.  604,  17 
So.  731. 

"Baldwin  v.  Rosier,  48  Fed.  810. 

"  Palmer  v.  Miller,  25  Barb.  399. 
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covert,  to  secure  the  debt  of  her  husband^  is  held  to  be  absolutely  void, 
and  incapable  of  confirmation.^' 

Coverture  of  a  female  infant  does  not  remove  the  disability  of  mi- 
nority. If  she  has  given  a  mortgage  of  her  land  during  her  minority, 
her  husband  joining  in  it,  she  may  repudiate  it  on  coming  of  age, 
and  she  is  not  bound  to  return  the  consideration  received  unless  she 
still  has  the  proceeds  of  it  in  her  hands  specifically."^ 

This  disability  of  an  infant  feme  covert  is  removed  by  statute  in 
some  States.""  An  infant  feme  covert  cannot  relinquish  her  dower 
by  joining  with  her  husband  in  a  mortgage,  but  the  same  is  void 
as  to  her."* 

IV.   Married  Women, 

§  10&  At  common  law  a  married  woman  conld  not  make  a  mort- 
gage even  to  secure  the  payment  of  the  purchase-money  of  real  estate 
conveyed  to  her.  Both  the  mortgage  and  the  note  were  void."^  She 
had  no  power  to  make  contracts.""  In  equity,  however,  she  has  long 
occupied  quite  a  different  position  in  regard  to  her  own  property, 
and  her  power  to  contract  in  relation  to  it.  In  England  the  courts 
of  equity  have  extended  her  rights  over  her  separate  estate  and  her 
liability  for  her  contracts,  until  it  is  now  the  settled  doctrine  that 
her  property  is  holden  in  equity  for  her  engagements,  whether  in 
writing  or  not.  Yet  at  law  they  cannot  be  enforced.  Her  obligations 
are  not  strictly  debts.  She  is  not  personally  holden  for  them;  but 
her  separate  estate  is  subjected  to  their  payment.  The  proceeding  to 
enforce  them,  therefore,  is  in  the  nature  of  a  proceeding  in  rem. 

In  this  country  the  common  law  rights  and  liabilities  of  married 
women  have  been  greatly  changed  by  statute.  Liberal  provision  is 
generally  made  in  all  the  States  for  the  holding  of  separate  property 
by  married  women,  and  for  their  contracting  in  relation  to  it;  but 
they  have  not  generally  gone  to  the  extent  of  declaring  that  her  entire 
separate  estate  shall  be  liable  for  her  pecuniary  engagements.  Tinder 
these  statutes,  as  a  rule,  she  is  generally  authorized  to  contract  with 
reference  to  her  separate  property  as  if  she  were  sole,  and  she  is 
not  allowed  to  impair  her  husband's  tenancy  by  the  curtesy,  except 

**  Cronise  v.  Clark,  4  Md.  Ch.  403 ;  "•  Glenn  v.  Clark,  53  Md.  580. 

Chandler  v.  McKinney,  6  Mich.  217,  ''Savage  v.  Holyoke,  59  Me.  345; 

74  Am.  Dec.  686.  Newbegin  v.  Langley,  39  Me.  200,  63 

**See  Walsh  v.  Young,  110  Mass.  Am.  Dec.  612;   Heburn  v.  Warner, 

396,  and  cases  cited;  Dill  v.  Bowen,  112   Mass.    271,   17    Am.    Rep.    86; 

54  Ind.  204.  Owens  v.  Johnson,  8  Bax.  265. 

"See    Jones    on    Real    Property,  »•  Pickens  v.  Knlseley,  36  W.  Va. 

S  37,  Code  of  Alabama  1896,  §  2531.  79i,  15  S.  E.  997. 
Knight  V.  Coleman,  117  Ala.  266,  22 
So.  974. 
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with  the  concurrence  of  her  husband.^*  Her  deed  made  without 
such  consent  or  authority  is  invalid,  and  cannot  be  enforced  even 
in  equity.*®  Even  when  given  to  secure  the  purchase-money  of  the 
land,  it  does  not  amount  to  a  declaration  of  trust  in  favor  of  the 
vendor.*^  Therefore  a  deed  by  her  in  the  name  she  bore  before 
marriage,  and  not  disclosing  this,  although  made  with  the  fraudu- 
lent purpose  of  imposing  upon  the  grantee,  does  not  estop  her  from 
setting  up  title  to  the  land  as  against  the  grantee.*^  Her  sole  deed 
is  absolutely  void.*' 

§  107.  The  equity  doctrine  in  England,  adopted  also  in  some  of 
our  States,  is  that  the  separate  property  of  a  married  woman  is  an- 
swerable for  her  debts  and  engagements  to  the  full  extent  to  which 
it  is  subject  to  her  disposal.  At  a  very  early  period  in  England  it 
was  held  that  a  married  woman,  although  incompetent  at  law  to 
make  a  valid  contract,  would  be  regarded  in  equity  as  a  feme  sole  in 
respect  to  her  separate  estate.**  *^And  the  rule  seems  to  have  been 
universally  recognized,  where  a  married  woman  made  an  express 
contract  respecting  such  an  estate,  of  which  she  was  entitled  to  the 
beneficial  use,  that  she  and  the  party  with  whom  she  contracted  might 
have  the  aid  of  a  court  of  equity  to  make  the  contract  effectual."*** 

"As,  for  Instance,  in  Maisachu-  or  note  given  by  a  married  woman 

setts.     See  Rev.  Laws  1902,  ch.  153,  with  her  Invalid  mortgage  Is  an  ac- 

p.  1;  Weed  Sewing  Machine  Co.  v.  knowledgment  of  a  debt  due  by  her 

Bmerson,   115  Mass.  564;    Concord  for  the  benefit  of  her  separate  es- 

Bank  v.  Bellis,  10  Cush.  276.     But  tate.   "Although  the  mortgage  is  not 

now,  under  St.  1874,  ch.  184,  a  mar-  valid  as  such,  it  will  nevertheless 

ried   woman   may   contract   "as  if  operate   in    equity   as   an   appoint- 

she  were  sole/'  and  therefore  the  ment  of  the  property  described  in  it 

tensideration  of  her  contracts  need  for  the  payment  of  that  debt;  and 

not  Inure  to  her  own  benefit.    Major  equity  will  decree  that  the  debt  be 

V.  Holmes,  124  Mass.  108.  a  charge  upon  the  property  so  ap- 

To  pass  any  interest  in  her  prop-  pointed,  and  that  the  property  shall 

erty  she  must  be  a  party  to  the  be  sold  to  pay  it.  The  debt  is  not  a 

granting  part  of  the  deed.   A  mort-  lien  upon  the  estate  until  made  so 

gage  which  purports  on  its  face  to  by  the  decree  of  this  court.     The 

be  that  of  her  husband  merely  does  lien  is  in  virtue  of  the  decree  of 

not    bind    her    estate,    though    she  this  court,  not  in  virtue  of  the  mort- 

signs  and  acknowledges  it     Berrl-  gage."     Citing  Pentz  v.  Simonson, 

gan  V.  Fleming,  2  Lea,  271.  13  N.  J.  Eq.  232;  Wilson  v.  Brown, 

•Elder  v.  Jones,  85  111.  384;  Herd-  13  N.  J.  Eq.  277;  Harrison  v.  Stew- 
man  V.  Pace,  85  111.  345.  art,  18  N.  J.  Eq.  451;  Cutler  v.  Tut- 

**  Morrison  v.  Brown,  83  111.  562;  tie,  19  N.  J.  Eq.  549;  Armstrong  v. 

Lewis  V.  Graves,  84  III.  205.  Ross,  20  N.  J.  Eq.  109;   Perkins  v. 

**  Lowell  V.  Daniels,  2  Gray,  161,  Elliott,  22  N.  J.  Eq.  127;  on  appeal, 

61  Am.  Dec.  448.  23  N.  J.  Eq.  526;   Homoeopathic  M. 

"Warner    v.    Crouch,    14    Allen,  L.  Ins.  Co.  v.  Marshall,  32  N.  J.  Eq. 
163;  Perrlne  v.  Newell,  49  N.  J.  Eq.  103,  2  Story  Eq.  Jur.  §  1399. 
67,  23  Atl.  492;   Rake  v.  Lawshee,  •*Grigby  v.  Cox,  1  Ves.  Sen.  517; 
24  N.  J.  L.  613;  Moore  v.  Rake,  26  Peacock  v.  Monk,  2  Ves.  Sen.  190. 
N.  J.  L.  574.    In  Perrlne  v.  Newell,  •  Per  Hoar,  J.,  in  Willard  v.  East- 
it  was  held,  however,  that  the  bond  ham,  15  Gray,  328,  77  Am.  Dec.  366. 
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Lord  Thurlow'*  carried  the  doctrine  further,  and  declared  he  had 
"no  doubt  about  this  principle,  that  if  a  court  of  equity  says  a  feme 
covert  may  have  a  separate  estate,  the  court  will  bind  her  to  the 
whole  extent,  as  to  making  that  estate  liable  to  her  own  engagement; 
as,  for  instance,  for  the  payment  of  debts."  This  subject  and  the 
English  authorities  upon  it  were  fully  examined  by  Lord  Brougham, 
who  arrives  at  the  same  result.*^ 


••Hulme  V.  Tenant,  1  Bro.  C.  C. 
16;  and  see  same  case  in  White  ft 
Tudor's  Lead.  Cas.  in  Eq.  (Am.  ed.), 
324p  and  the  authorities  there  col- 
lected. 

•^  In  Murray  v.  Barlee,  3  Myl.  k  K. 
209.  "In  all  these  cases/'  he  says, 
"I  take  the  foundation  of  the  doc- 
trine to  be  this:  Th6  wife  has  a 
separate  estate,  subject  to  her  own 
control  and  exempt  from  all  other 
interference  or,  authority.  If  she 
cannot  affect  it,  no  one  can;  and 
the  very  object  of  the  settlement 
which  vests  it  in  her  exclusively 
is  to  enable  her  to  deal  with  it  as 
if  she  were  discovert.  The  power  to 
afTect  it  beiifg  unquestionable,  the 
only  doubt  that  can  arise  is  whether 
or  not  she  has  validly  incumbered 
it  At  first  the  court  seems  to  have 
supposed  that  nothing  could  touch 
it  but  some  real  charge,  as  a  mort- 
gage, or  an  Instrument  amounting 
to  an  execution  of  a  power,  where 
that  view  was  supported  by  the 
nature  of  the  settlement.  But  after- 
wards her  intention  was  more  re- 
garded, and  the  court  only  required 
to  be  satisfied  that  she  intended  to 
deal  with  her  separate  property. 
When  she  appeared  to  have  done  so, 
the  court  held  her  to  have  charged 
it,  and  made  the  trustees  answer 
the  demand  thus  created  against  it. 
A  good  deal  of  the  nicety  that  at- 
tends the  doctrine  of  powers  thus 
came  to  be  imparted  to  this  con- 
sideration of  the  subject.  If  the 
wife  did  any  act  directly  charging 
the  separate  estate,  no  doubt  could 
exist;  Just  as  an  instrument  ex- 
pressing to  be  in  execution  of  a 
power  was  always  of  course  con- 
sidered as  made  in  execution  of  it. 
But  so,  if  by  any  reference  to  the 
estate  it  could  be  gathered  that  such 
was  her  intent,  the  same  conclusion 
followed.  Thus,  if  she  only  exe- 
cuted a  bond,  or  made  a  note,  or 


accepted  a  bill,  because  those  acts 
would  have  been  nugatory  if  done 
by  a  feme  covert,  without  any  refer- 
ence to  her  separate  estate,  it  was 
held,  in  the  cases  I  have  above  cited 
that  she  must  have  intended  to  have 
designed  a  charge  on  that  estate,, 
since  in  no  other  way  could  the  in- 
strument thus  made  by  her  have 
any  validity  or  operation;  In  the 
same  manner  as  an  instrument, 
which  can  mean  nothing  if  it  means 
not  to  execute  a  power,  has  been 
held  to  be  made  in  execution  of 
that  power,  though  no  direct  refer- 
ence is  made  to  the  power.  Such 
is  the  principle.  But  doubts  have 
been  in  one  or  two  instances  ex- 
pressed as  to  the  effect  of  any  deal- 
ing whereby  a  generel  engagement 
only  is  raised,  that  is,  where  she 
becomes  indebted  without  executing 
any  written  instrument  at  all.  I 
own  I  can  perceive  no  reason  for 
drawing  any  such  distinction.  If, 
in  respect  of  her  separate  estate, 
the  wife  is  in  equity  taken  as  a 
feme  sole,  and  can  charge  it  by  in- 
struments absolutely  void  at  law, 
can  there  be  any  reason  for  holding 
that  her  liability,  or  more  properly 
her  power  of  affecting  the  separate 
estate,  shall  only  be  exercised  by  a 
written  instrument?  Are  we  en- 
titled to  invent  a  rule,  to  add  a  new 
chapter  to  the  statute  of  frauds, 
and  to  require  writing  where  that 
act  requires  none?  Is  there  any 
equity,  reaching  written  dealings 
with  the  property,  which  extends 
not  also  to  dealing  in  other  ways, 
as  by  sale  and  delivery  of  goods? 
Shall  necessary  supplies  for  her 
maintenance  not  touch  the  estate, 
and  yet  money  furnished  to  squan- 
der away  at  play  be  a  charge  on  it. 
if  fortified  by  a  scrap  of  writing? 
No  such  distinction  can  be  taken  up- 
on any  conceivable  principle." 
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§  108.   Equity  enforces  her  contract  on  her  separate  property, 

because,  her  contract  not  being  a  personal  liability,  there  is  no  rem- 
edy at  law.  Lord  Cottenham,*®  agreeing  in  the  doctrine  established, 
was  of  opinion  that  in  the  reason  of  it  there  is  nothing  which  has 
any  resemblance  to  the  execution  of  a  power.  ^'What  it  is,  it  is  not 
easy  to  define.  It  has  sometimes  been  treated  as  a  disposing  of  the 
particular  estate ;  but  the  contract  is  silent  as  to  the  particular  estate, 
for  a  promissory  note  is  merely  a  contract  to  pay,  not  saying  out  of 
what  it  is  to  be  paid,  or  by  what  means  it  is  to  be  paid ;  and  it  is  not 
correct,  according  to  legal  principles,  to  say  that  a  contract  to  pay 
is  to  be  construed  into  a  contract  to  pay  out  of  a  particular  prop- 
erty, so  as  to  constitute  a  lien  on  that  property.  Equity  lays  hold  of 
the  separate  property,  but  not  by  virtue  of  anything  expressed  in 
the  contract;  and  it  is  not  very  consistent  with  correct  principles  to 
add  to  the  contract  that  which  the  party  has  not  thought  fit  to  intro- 
duce into  it.  The  view  taken  of  the  matter  by  Lord  Thurlow  in 
Hulme  V.  Tenant,  is  more  logical.  According  to  that  view,  the  sepa- 
rate property  of  a  married  woman  being  a  creature  of  equity,  it  fol- 
lows that  if  she  has  a  power  to  deal  with  it,  she  has  the  other  power 
incident  to  property  in  general,  namely,  the  power  of  contracting 
debts  to  be  paid  out  of  it ;  and  inasmuch  as  her  creditors  have  not  the 
means  at  law  of  compelling  payment  of  those  debts,  a  court  of  equity 
takes  upon  itself  to  give  effect  to  them,  not  as  personal  liabilities,  but 
by  laying  hold  of  the  separate  property,  as  the  only  means  by  which 
they  can  be  satisfied.'^ 

§  109.  The  American  courts  do  not  carry  the  doctrine  to  this  ex- 
tent, but  as  a  general  rule  hold  that  her  separate  estate  is  not  charge- 
able with  her  debts  or  obligations  not  relating  to  her  separate  estate, 
unless  she  specially  m^kes  them  a  charge  upon  it  by  some  instrument 
in  writing.  Her  contracts,  which  do  not  concern  her  separate  estate 
and  are  not  made  upon  its  credit,  remain  void  as  they  were  at  com- 
mon law.**  The  statutes  of  the  several  States  differ  considerably  in 
their  effect  upon  her  power  to  make  contracts,  and  to  charge  herself 
and  her  real  estate  with  them;  but,  as  a  general  rule,  equity,  while 
holding  it  not  to  be  answerable  for  any  implied  undertaking  of  hers, 
will  enforce  upon  it  her  mortgage  or  other  express  contract,  although 
it  be  not  made  for  her  benefit,  but  for  the  sole  benefit  of  another.''® 

*  Owens  y.  Dickenson,  Cr.  ft  Phil,  ner,  112  Mass.  271,  17  Am.  Rep.  86; 

48.  Willard  v.  Eastham,  15  Gray,  328, 

•Pickens  v.  Kniseley,  36  W.  Va.  77  Am.  Dec.  366;  Rogers  v.  Ward.  8 

794,  997.    Except  as  to  her  separate  Allen,  387,  85  Am.  Dec.  710.    Illinois: 

estate,  such   obligation   is   void   in  Young  v.  Graff.  28  III.  20.  New  York: 

equity  as  well  as  at  law.  Yale  v.  Dederer,  18  N.  Y.  265,  22  N. 

^"Xaisachnsetts:    Heburn  v.  War-  Y.  450,  72  Am.  Dec.  503,  78  Am.  Dec. 
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In  a  case  in  the  Supreme  Court  of  Massachusetts/^  Mr.  Justice  Hoar, 
after  a  careful  review  of  the  autfaonties,  said:  **Our  conclusion  is, 
that  when  by  the  contract  the  debt  is  made  expressly  a  charge  upon 
the  separate  estate,  or  is  expressly  contracted  upon  its  credit,  or  when 
the  consideration  goes  to  the  benefit  of  such  estate,  or  to  enhance 
its  value,  then  equity  will  decree  that  it  shall  be  paid  from  such  estate 
or  its  income,  to  the  extent  to  which  the  power  of  disposal  by  the 
married  woman  may  go.  But  when  she  is  a  mere  surety,  or  makes 
the  contract  for  the  accommodation  of  another,  without  considera- 
tion received  by  her,  the  contract  being  void  at  *law,  equity  will  not 
enforce  it  against  her  estate,  unless  an  express  instrument  makes  the 
debt  a  charge  upon  it.*^ 

§  110.  A  married  woman  can  bind  herself  personally  only  by 
such  obligations  as  have  reference  to  her  separate  property.  She  is 
not  bound,  therefore,  by  a  note  given  by  her  alone  or  jointly  with 
her  husband  for  a  debt  of  the  husband. ''^  The  fact  that  the  note 
is  secured  by  a  mortgage  on  her  real  estate  does  not  make  the  note 
such  an  obligation  respecting  her  separate  estate  as  to  render  her 


216;  Owen  v.  Cawley,  36  N.  Y.  600; 
Knowles  v.  McCamly,  10  Paige/342; 
Gardner  v.  Gardner,  7  Paige,  112; 
Jaques  v.  Methodist  Epis.  Ch.  17 
Jobns.  548;  Curtis  v.  Engel,  2  Sandf. 
287;  Cruger  v.  Cruger,  6  Barb.  225, 
227;  Ballin  v.  DlUaye.  37  N.  Y.  35; 
White  V.  McNett,  33  N.  Y.  371; 
While  V.  Story,  43  Barb.  124;  Ledlie 
V.  Vrooman,  41  Barb.  109;  Dyett  v. 
Central  Trust  Co.  140  N.  Y.  54,  35 
N.  B.  341. 

The  earlier  cases  in  New  York 
approximate  to  the  English  rule, 
but  the  case  of  Yale  v.  Dederer 
took  the  ground  stated  in  the  text, 
and  has  been  followed  since.  See 
9  111,  notes  3  and  4. 

Special  attention  is  called  to  the 
case  of  Yale  v.  Dederer  for  a  full 
and  careful  examination  of  the  sub- 
ject; also  to  Com  £iXchange  Ins. 
Co.  V.  Babcock,  42  N.  Y.  613,  1  Am. 
Rep.  601,  where  the  English  and 
American  cases  are  reviewed.  See 
also,  Dyett  v.  Central  Trust  Co. 
140  N.  Y.  54,  35  N.  B.  341. 

^^WlUard  v.  Eastham,  15  Gray, 
328.  335,  77  Am.  Dec.  366;  Taylor 
V.  Barker,  30  S.  C.  238,  9  S.  B.  115. 
In  this  case  a  note  had  been  given 
by  a  married  woman  to  her  brother 
to  establish  him  in  business;   but 


no  mortgage  or  other  charge  upon 
her    separate    estate     was    given. 
Upon   a   bill   in   equity   to   charge 
it  upon  her  estate,  it  was  held  that 
she  was  not  liable,  and  the  bill  was 
dismissed.     But  in  the  latter  case 
of   Hebum   v.   Warner,   112    Mass. 
271,  where  a  married  woman,  to  en- 
able her  son  to  borrow  money,  gave 
her  note,  secured  by  mortgage  of 
her   separate   estate,    it   was   held 
that,  while  she  was  not  liable  upon 
the    note,   and   the   mortgage   was 
void  at  law,  yet  in  equity  the  mort- 
gage should  be  enforced.    And  see 
Nourse  v.  Henshaw,  123  ICass.  96. 
"Yale  V.  Dederer,  18  N.  Y.  265 
White    V.    McNett,   83    N.    Y.    371 
Ledlie  v.  Vrooman,  41  Barb.  109 
Bums  V.  Lynde,  6  Allen  305,  313 
Athol   Machine  Co.   v.   Fuller,   107 
Mass.  437;  Willard  v.  Eastham,  15 
Gray,  328,  77  Am.  Dec.  366;  Hebum 
V.  Warner,  112  Mass.  271;   Nourse 
V.  Henshaw,  123  Mass.  96;   Brook- 
ings y.  White,  49  Me.  479;  Rowell 
V.  Jewett,  69  Me.   293;    Conway  v. 
Wilson,   44  N.  J.  Eq.   457,   11   Atl. 
607;   Stafford  Sav.  Bank  v.  Under- 
wood, 54  Conn.  2,  4  Atl.  248:  Gra- 
ham  V.   Myers,   67  Mich.  277,   281, 
34  N.  W.  710;  Wilson  v.  Mills,  66 
N.  H.  315,  22  Atl.  455. 
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liable  upon  it/'  although  the  mortgage  itself  be  in  equity  a  valid  and 
binding  lien  upon  her  separate  property.^^ 

Where  the  wife  joins  in  the  deed  of  the  husband^  to  relinqiliBh  her 
dower  and  effectuate  a  valid  alienation  of  the  homestead^  she  is  not 
a  covenantor  in  the  covenants  of  seisin^  warranty  of  title  and  against 
incumbrances  contained  in  the  deed.  The  joinder  of  a  wife  in  a 
mortgage  by  her  husband^  of  land  conveyed  to  him  by  a  deed  expressly 
reserving  to  the  wife  a  lien  for  prior  advances  by  her  to  the  grantor 
operates  simply  as  a  relinquishment  of  her  dower  therein^  and  of  the 
homestead.^* 

Where  a  married  woman  is  empowered  by  statute  to  bargain,  sell, 
and  convey  her  real  estate  or  personal  property,  and  enter  into  con- 
tracts in  reference  to  it,  she  may  deal  with  the  property  itself,  by 
sale  or  otherwise,  and  assume  obligations  in  connection  therewith, 
as,  for  instance,  for  buildings  upon  her  land;  and  she  may  bind 
herself  to  pay  money  for  property  purchased,  as  the  property  will 
become  hers  by  the  purchase,  and  the  obligation  to  pay  is  in  reference 
to  her  separate  property.^*  But  this  is  the  limit  of  her  power.  She 
cannot  contract  as  surety  for  her  husband  or  for  any  one  else.  The 
character  of  a  note  or  other  contract  made  by  her  is  not  affected  as 
a  contract  applying  to  her  separate  property  by  reason  that  it  is  se- 
cured by  a  mortgage  on  her  land.  The  mortgage  is  collateral  to  the 
note;  the  one  is  the  principal,  the  other  the  incident;  when  the  note 
ifi  void  the  mortgage  is  void  also,  and  cannot  be  foreclosed  at  law.''^ 
^1n  an  action  brought  by  a  mortgagee  against  his  mortgagor,  on  a 
mortgage  given  to  secure  the  payment  of  a  note,  the  defendant  may 
show  the  same  matters  of  defence  which  he  might  show  in  defence  of 
an  action  on  the  note,"^*  excepting  only  that  he  cannot  plead  the 
statute  of  limitations.^* 

But  a  married  woman  may,  with  the  proper  assent  of  her  husband, 
convey  her  separate  real  estate ;  and  if  there  be  a  valid  consideration 
for  the  conveyance,  it  is  as  effectual  as  it  would  be  if  she  were  not 
married.  She  may,  therefore,  convey  her  real  estate  in  mortgage 
to  secure  a  valid  debt,  as,  for  instance,  a  valid  note  of  her  husband. 
Her  mortgage  is  then  binding,  because  it  is  a  contract  entered  into 
by  her  in  relation  to  her  separate  property,  and  to  secure  a  valid  and 

"Williams  V.  Hayward,  117  Mass.  '•Heburn   v.   Warner,    112   Mass. 

532.  271,  17  Am.  Rep.  86.  and  cases  cited. 

"Thacher  v.  Churchill,  118  Mass.  "  Brigham  v.  Potter.  14  Gray.  522; 

108.  Denny  v.  Dana,  2  Cush.  160,  48  Am. 

"Cnrry    v.    American    Freehold  Dec.  665. 

Land   Mort.   Co.    107   Ala.   429,   18  ""Mr.  Justice  Metcalf,  in  Vinton 

So.  328.  V.  King.  4  AHen.  562. 

»  Thayes  v.  Mann,  19  Pick.  636. 
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existing  debt.®®  A  statutory  provision  that  the  separate  property  of 
a  married  woman  shall  not  be  liable  for  the  debts  of  the  husband  does 
not  affect  her  power  to  mortgage  her  land  to  secure  the  payment  of 
her  husband's  debt.®^ 

It  does  not  matter  that  she  has  also  signed  her  husband's  note  as 
surety.  To  a  suggestion  in  such  a  case  that  the  mortgage  was  void, 
because  it  was  made  to  secure  a  note  signed  by  the  married  woman  as 
surety.  Chief  Justice  Bigelow  said:**  "This  might  be  a  very  sound 
argument  if  the  note  was  signed  by  the  married  woman  alone.  In 
such  case,  the  note  being  void,  the  demandant  would  riot  be  entitled 
to  judgment  for  possession.  But  the  note  is  not  void.  It  is  a  valid 
contract  binding  on  the  other  promisors.  It  is,  therefore,  the  ordi- 
nary case  of  the  conveyance  of  real  estate  by  a  valid  deed  to  secure 
the  payment  of  debt  due  to  the  grantee."  But  when  her  mortgage  is 
made  to  secure  her  own  note  given  for  the  accommodation  of  her  hus- 
band or  any  one  else,  the  note  being  void,  the  security  incident  to  it 
is  void  also.  She  can  take  the  defence  of  invalidity  in  the  same  way 
that  any  mortgagor  may  defend  on  the  ground  of  want  of  considera- 
tion, or  of  duress.  Her  defence  at  law  to  the  note  extends  to  the 
mortgage. 

§  111.  The  foregoing  examination  of  the  question,  how  far  a  mar- 
ried woman  can  bind  herself  individually  by  her  contracts,  is  applica- 
ble to  the  question  of  her  liability  for  a  deficiency®'  arising  upon 
the  foreclosure  of  a  mortgage  upon  her  estate.  It  has  been  noticed 
that,  while  in  equity  the  lien  upon  her  estate  may  be  valid,  her  note 
or  other  personal  obligation  secured  may  be  wholly  void.®*  Of  course 
in  such  case,  when  the  remedy  has  been  exhausted  against  the  mort- 
gaged estate,  there  is  no  further  remedy  against  her.®^     If,  for  in- 

"^Newhart    v.    Peters,    80    N.    C.  Nourse  v.  Henshaw,  123  Mass.  96; 

166.     In   Korth  Carolina  a  convey-  Adams  v.  Fry,  29  Fla.  318,  10  So. 

ance  by   a  married  woman   not  a  559. 

"free   trader"   is  not  valid    unless        Prior  to  the  statute  of  1860,  ch. 
executed  by  her  and  her  husband,  90,  it  was  held  in  Hew  York  that 
with    a    privy    examination    before  a  married   woman  could   not  bind 
the  magistrate.    Her  recital  in  her  herself  personally  for  the  price  of 
mortgage  that  she  is  a  "free  trader"  real  estate  bought  by  her  and  con- 
does  not  make  her  such  if  she  has  veyed  to  her;   Knapp  v.  Smith,  27 
not  filed  the  prescribed  writing  in  N.  Y.  277,  279;  nor  for  the  rent  re- 
the  registry  6f  deeds.    Williams  v.  served  upon  a  lease  to  her,  though 
Walker,  111  N.  C.  604,  16  S.  E.  706;  the  lease  itself  was  otherwise  valid. 
Code,  §§  1827,  1834.  and  the  lessor  might  reenter.     So 
"'Hitz  y.   Jenks,  123  U.   S.   297;  a  mortgage  for  the  price  of   real 
8  Sup.  Ct.  143.  estate  conveyed  to  her  was  valid  in 
**  Bartlett  v.  Bartlett,  4  Allen  440.  equity,  though  the  note  or  bond  was 
**  See  §  1718.  given  in  connection  with  it  was  not 
"'Hebum   v.   Warner,   112    Mass.  Since   the   above   statute,    she   can 
271.  bind   herself  for   any   matter   per- 
""Kldd  y.  Conway,  65  Barb.  158;  taining  to  her  separate  estate. 
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-stance^  she  borrow  money  upon  a  mortgage  of  her  real  estate  for  the 
accommodation  of  her  husband,  and  it  is  paid  to  him,  she  is  under 
no  liability  for  any  deficiency  after  the  application  of  the  property  to 
the  repayment  of  the  loan.®* 

A  married  w6man  may  bind  herself  personally  for  a  loan  made  to 
her  upon  her  mortgage  of  her  real  estate,  if  the  loan  be  for  the  bene- 
fit of  her  separate  estate.*^  That  the  loan  is  for  the  benefit  of  her 
separate  estate  may  appear  by  the  mortgage,  or  may  be  shown  by 
-evidence.*® 

§  112.  In  some  States  a  wife's  separate  property  is  in  equity  held 
liable  generally  for  her  debts.®*  As  to  her  separate  property  she 
is  regarded  as  a  feme  sole,  and  is  allowed  to  make  any  contract  in 
relation  to  it  she  may  choose ;  and  if  she  executes  a  note  secured  by  a 
mortgage  upon  her  separate  property,  her  promise  to  pay  is  construed 
as  relating  not  only  to  the  mortgaged  premises,  but  to  her  separate 
property  generally.*®  It  is  regarded  as  right  that  her  property  should 
pay  her  pecuniary  engagements,  whether  they  are  made  for  her  own 
benefit  or  not,  and  whether  they  are  charged  upon  particular  property 
or  not.  Ifeither  does  it  matter  whether  her  engagements  be  express 
or  implied;  whether  they  be  in  writing  or  by  parol  merely.    Having 

"White  V.  McNett.  33  N.  Y.  371;        "Com  Exchange  Ins.  Co.  v.  Bab- 

t»ayne   v.    Bumham,   62    N.   Y.   69,  cock,  42  N.  Y.  613. 
reversing   2   Hun,    143;    Manhattan        "1  Bishop  on  Mar.  Women,  9  873; 

Brass  ft  Manuf.  Co.  v.  Thompson,  Schouler's     Dom.     Relations,     230. 

58  N.  Y.  80.  Wisconsin:      Todd  v.  Lee,   15  Wis. 

In  Hew  Tork,  by  Laws  1882,  ch.  365;  Heath  v.  Van  Cott,  9  Wis.  516. 

172,  $  7,  it  Is  provided  that  a  mar-  Hew  Jersey:     Johnson  v.  Cummins, 

Tied  woman  may  be   sued   In   any  16  N.  J.  Eq.  97,  84  Am.  Dec.  142; 

court,    and    a    judgment    recorded  Wheaton  v.  Phillips,  12  N.  J.  Eq. 

against  her  may  be  enforced  against  221 ;    Pentz  v.  Simonson,   13  N.  J. 

her  sole  and  sepacrate  estate  in  the  Eq.   232.     Pennsylvania:      Glass  v. 

Bame  manner  as  If  she  were  sole.  Warwick,   40   Pa.   St.   140,   80  Am. 

The  effect  of  this  statute  is  to  give  Dec.  566.     Indiana:     Cummings  v. 

a  legal   remedy  against  her  prop-  Sharpe,    21    Ind.    331.     Nebraska: 

^rty  generally  for  her  debts,  and  Webb  v.  Hoselton,   4  Neb.   308,  19 

not    merely    a    remedy    in    equity  Am.  Rep.  638.    Kansas:    Deerlng  v. 

against  her  estate  expressly  charged  Boyle,  8  Kan.  525,  12  Am.  Rep.  480, 

with   the   payment   of   a   debt   for  where    the   cases   are   fully    exam- 

which  she  was  not  personally  liable.  Ined.    Kentnoky:    Smith  v.  Wilson, 

Corn  Exchange  Ins.  Co.  v.  Babcock,  2  Met.  235;   Johnston  v.  Ferguson, 

42  N.  Y.  613;   First  Nat.   Bank  v.  2    Met.    503;    Sharp   v.    Proctor,    5 

Oarllnghouse,    53    Barb.    615;    An-  Bush,    396;    Hobson   v.    Hobson,    8 

•drews  v.  Monllaws,  8  Hun,  65.  Bush,   665.     California:    Alexander 

^  Payne  v.  Bumham,  62  N.  Y.  69.  v.  Bouton,  55  Cal.  15. 
Otherwise    In   Pennsylvania.     Saw-        "Alexander   v.    Bouton,    55    Cal. 

telle's  Appeal,  84  Pa.  St.  306.    A  de-  15;  Marlow  v.  Barlew,  63  Cal.  456. 

-cree  of  foreclosure  against  husband  A  married  woman,  except  In  rela- 

and  wife  is  conclusive  as  to  the  Ha-  tlon  to  her  separate  property,   is, 

biUty  of  the  wife  In  proceedings  for  in  California,  under  a  disability  to 

a   deficiency.     Christian   v.    Soder-  contract. 
l>erg,  124  Mich.  54,  82  N.  W.  819. 
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the  power  to  contract  debts,  and  to  bind  her  separate  property  for 
their  payment,  she  is  regarded  as  intending  that  her  obligations  shall 
be  enforced  according  to  their  purport. 

In  other  States  the  capacity  of  married  women  to  make  contracts 
has  been  enlarged  by  statute,  so  that  in  effect  she  is  enabled  to  bind 
herself  and  her  property  as  if  she  were  sole.*^  In  such  States  her 
mortgage  of  her  separate  real  estate  is  effectual,  whether  executed  by 
her  alone  or  jointly  with  her  husband. 

§  113.  In  some  States  a  married  woman  may  make  a  valid  mort- 
gage of  her  separate  property  to  secure  the  payment  of  the  debt  of 
her  husband  or  of  any  other  person,  in  the  same  manner  as  if  she 
were  unmarried.**     Any  consideration  which  would  be  sufficient  to 

"^In  ICussaohusetts:  P.  S.  1882,  married  woman  by  an  instrument  In 
eh.  147,  9  1;  Re^*  Laws  1902,  eh.  writing  is  presumed  to  vest  in  her 
153,  §  1;  Nourse  ▼.  Henshaw,  123  as  her  separate  property.  Civil  Ck>de 
Mass.  96.  Indiana:  Provided  her  1903,  §S  164,  172.  See  Rosenberg  v. 
husband  Join  with  her.  1  R.  S.  Ford,  85  Cal.  610,  24  Pac.  779.  If  real 
1876,  p.  550;  Layman  v.  Sehultz,  60  estate  be  purchased  with  such  prop- 
Ind.  541,  547;  Brick  v.  Scott,  47  erty,  and  the  title  be  taken  in  the 
Ind.  299.  Michigan:  Frickee  v.  Don-  name  of  the  wife,  a  mortgage  of  it 
ner,  35  Mich.  151.  Minnesota:  Laws  by  her  creates  no  lien.  Yet  if  the 
1869,  ch.  56,  S  2;  Northwestern  husband  dies,  and  the  wife  inherits 
Mut  Life  Ins.  Co.  v.  Allis,  23  Minn,  the  property,  the  mortgage  becomes 
337;  Sandwich  Manuf.  Co.  v.  Zell-  a  lien  on  her  interest.  Parry  v. 
mer,  48  Minn.  408,  51  N.  W.  379.  Kelley,  52  Cal.  334.  The  fact  that 
Gkorgia:  Act  of  1866;  Hawkins  v.  a  note  and  mortgage  were  given  by 
TayloF,  61  Ga.  171;  Tift  v.  Mayo,  a  wife  while  living  apart  from  her 
61  6a.  246;  Harrold  v.  Westbrook,  husband  does  not  of  itself  prove 
78  Ga.  5,  2  S.  E.  695.  But  the  Const  that  the  lands  mortgaged  were  her 
of  1877,  9  3,  art.  9,  prohibits  the  separate  property.  McComb  v.  Spang- 
mortgaging  of  a  homestead.  Plant-  ler,  71  Cal.  418,  12  Pac.  347. 
ers'  Loan  and  Sav.  Bank  v.  Dickln-  »§§  109,  110;  Steppus  v.  Beall, 
son,  83  Ga.  711,  10  S.  E.  446.  Code  22  Wall.  329;  Parsons  v.  Denis,  2  Mc- 
1895,  9  2488,  declares  that  "the  Crary,  359.  Pennsylvania:  Gable's 
wife  is  a  feme  sole  as  to  her  sep-  App.  7  Atl.  52 ;  Kuhn  v.  Ogilvie,  178 
arate  estate,  unless  controlled  by  Pa.  St.  303,  35  Atl.  957;  Siebert  v. 
the  settlement.  But,  while  a  wife  Bank,  186  Pa.  St.  233,  40  Atl.  472; 
may  contract,  she  cannot  bind  her  De  Roux  v.  Girard,  105  Fed.  798, 
separate  estate  by  any  contract  of  112  Fed.  89.  Hew  Jersey:  Campbell 
securityship,  nor  by  any  assump-  y.  Tompkins,  32  N.  J.  Eg.  170;  Con- 
tlon  of  the  debts  of  her  husband."  over  v.  Grover,  31  N.  J.  Eq.  539; 
But  a  mortgage  under  a  settlement  Tooker  v.  Sloan,  30  N.  J.  Eq.  394; 
to  secure  the  debt  of  the  husband  Bobbins  v.  Abrahams,  5  N.  J.  Eq. 
is  valid,  i^tna  Ins.  Co.  v.  Brod-  465;  Conway  v.  Wilson,  44  N.  J.  Eq. 
inax.  48  Fed.  892,  9  Sup.  Ct  61.  In  457,  11  Atl.  607.  Conneetiont:  Staf- 
Xonislana  a  married  woman  cannot  ford  Sav.  Bank  v.  Underwood,  54 
mortgage  her  estate  without  Judicial  Conn.  2,  4  Atl.  248,  Lynch  v.  Moser, 
authority.  Stuffier  v.  Puckett,  30  72  Conn.  714,  46  Atl.  153.  Florida: 
La.  Ann.  811.  California:  Civil  Code  Ddalynskl  v.  Bank,  23  Fla.  346,  2 
1903,  99  158,  162.  Property  acquired  So.  696.  Arkansas:  Collins  v.  Was- 
after  marriage  by  either  husband  or  sell,  34  Ark.  17,  33.  California: 
wife,  or  by  both,  is  community  Marlow  v.  Barlew,  53  Cal.  456.  Hew 
property,  of  which  the  husband  has  York:  Demarest  v.  Wynkoop.  3 
the  management  and  control  with  Johns.  Ch.  129,  144,  8  Am.  Dec.  467; 
absolute  power  of  disposition,  except  Foreman's  Ins.  Co.  v.  Bay.  4  Barb, 
by   will.    Property   conveyed   to   a  407.  Iowa:   Iowa  Code,  §  2506;  Low 


105 


MABKIED  WOMEN. 


[§  113 


support  the  obligation  if  made  by  any  one  else,  as^  for  inBtance,  the 


y.  Anderson,  41  Iowa,  476.  Xiobigan: 
Smith  v.  Oflbom,  33  Mich.  410.  Ala- 
buna:  Short  ▼.  Battle,  52  Ala.  456. 
Xaryland:  Ck)megy8  ▼.  Clarke,  44 
Md.  108;  Plummer  ¥.  Jarsian,  44  Md. 
632.  Oregon:  Moore  v.  Fuller,  6 
Oreg.  272,  25  Am.  Rep.  524;  Croaa  ▼. 
Allen.  141  U.  S.  528,  12  Sup.  Ct 
67.  Xinnetota:  Sandwich  Manuf. 
Co.  v.  Zellmer,  48  Minn.  408,  51  N. 
W.  379;  Insurance  Co.  v.  Allis,  23 
Minn.  337.  Wisoonsin:  Eaton  ▼. 
Dewey,  79  Wis.  251,  48  N.  W.  523, 
where  it  was  held  that  the  husband 
might  make  a  mortgage  of  his 
wife's  land  partly  for  his  own  bene- 
fit, there  being  no  evidence  of  col- 
lusion between  the  husband  and  the 
mortgagee.  Mlstonri:  May  mortgage 
her  property  not  held  to  her  sepa- 
rate nse  for  any  purpose.  R.  S. 
1889.  §  2396;  Meads  v.  Hutchinson, 
111  Mo.  620,  19  S.  W.  nil;  Rosen- 
heim y.  Hartsock,  90  Mo.  357,  2  S. 
W.  473;  Wilcox  y.  Todd,  64  Mo. 
388;  Thornton  y.  Bank,  71  Mo.  221; 
Hagerman  y.  Sutton,  91  Mo.  519, 
4  S.  W.  73;  Rines  y.  Mansfield,  96 
Mo.  394,  9  S.  W.  798;  Ferguson  y. 
Soden,  111  Mo.  208,  19  S.  W.  727. 
The  mortgage .  is  yalid  though  the 
debt  is  eyldenced  by  the  wife's  yoid 
note,  the  debt  being  a  yalid  one. 
Meads  y.  Hutchinson.  Ill  Mo.  620, 
19  S.  W.  nil.  North  Carolina:  New- 
hart  y.  Peters,  80  N.  C.  166.  See 
§  110. 

But  where  one  In  good  faith,  and 
without  notice,  advances  money  on 
a  mortgage  executed  by  a  married 
woman  and  her  husband,  on  the 
faith  of  the  representations  of  the 
mortgagors  that  the  money  is  for 
the  sole  benefit  of  the  wife,  he  is 
not  affected  by  a  secret  agreement 
between  the  husband  and  the  wife 
that  the  money  should  be  used  by 
the  husband  in  his  business.  Ward 
y.  Berkshire  Life  Ins.  Co.  108  Ind. 
301.  9  N.  B.  361. 

In  Alabama,  the  statute  in  effect 
inhibits  the  mortgaging  of  the 
wife's  property  as  security  for  her 
husband's  debt.  But  the  joinder 
of  a  wife  in  a  mortgage  with  her 
husband  without  expressly  limiting 
her  execution  to  a  release  of  dower, 
does  not  raise  a  presumption  that 
the  mortgage  embraces  her  sepa- 
rate property.  Burgess  y.  Blake, 
128  Ala.  105.  28  So.  9^n. 


In  Indiana,  under  Acts  1879,  p. 
160,  R.  S.  1881,  f  5119,  which  pro- 
yided  that  a  married  woman  should 
not  mortgage  her  separate  property 
acquired  by  descent,  deylse,  or  gift, 
as  security  for  the  debt  of  any  other 
person,  a  mortgage  executed  by  her 
to  secure  her  husband's  debt,  on  land 
acquired  by  purchase,  was  not  yoid 
or  yoidable.  Gardner  y.  Case,  111 
Ind.  494,  13  N.  B.  36.  A  mortgage 
properly  executed  by  a  married 
woman  upon  her  separate  real  estate 
is  a  yalid  and  binding  security,  un- 
less it  constitutes  a  contract  of  sure- 
tyship. Johnson  y.  Jouchert,  124 
Ind.  105,  24  N.  E.  580.  Such  mort- 
gage, by  her  of  her  land  to  secure  a 
loan,  the  proceeds  of  which  are 
partly  used  to  purchase  land,  the 
title  to  which  is  taken  in  her  name, 
is  yalid  to  the  extent  so  used; 
Johnson  y.  Jouchert,  124  Ind.  105, 
24  N.  B.  580;  Jouchert  y.  Johnson, 
108  Ind.  436,  9  N.  B.  413;  Vogel  y. 
Lelchner,  102  Ind.  55,  1  N.  B.  554; 
Noland  y.  State,  115  Ind.  529,  18  N. 
B.  26;  Morgan  y.  Street,  28  Ind.  App. 
131 ;  though  inyalid  to  the  extent  the 
proceeds  are  for  the  husband's  bene- 
fit. The  burden  of  preying  that  a 
wife's  mortgage  securing  her  own 
note  is  inyalid  under  this  statute 
is  upon  the  party  who  contests  its 
yalldity.  Field  y.  Noblett,  154  Ind. 
357;  Crisman  y.  Leonard,  126  Ind. 
202,  25  N.  E.  1101 ;  Miller  y.  Shields, 
124  Ind.  166,  24  N.  B.  670.  Other- 
wise when  the  note  is  by  husband 
and  wife.  Crisman  y.  Leonard,  126 
Ind.  202.  25  N.  B.  1101;  Cupp  y. 
Campbell,  103  Ind.  213,  2  N.  B. 
565;  Vogel  y.  Lelchner,  102  Ind.  55, 
1  N.  E»  554.  A  mortgage  is  not 
within  the  prohibition  of  the  stat- 
ute when  the  consideration  upon 
which  it  was  executed  inured  to  the 
benefit  of  the  married  woman,  or  to 
the  benefit  of  her  estate.  Badger 
y.  Hooyer,  120  Ind.  198,  21  N.  B. 
888.  If  the  mortgage  is  upon  the 
joint  property  of  both  husband  and 
wife,  and  is  made  to  secure  a  loan 
obtained  upon  their  joint  applica- 
tion, the  burden  is  upon  them  to 
show  that  the  consideration  was 
not  obtained  and  used  for  the  bene- 
fit of  their  joint  estate.  Security 
Co.  V.  Arbuckle,  119  Ind.  69,  21  N. 
B.  469;  Jenne  y.  Burt,  121  Ind.  275. 
22   N.   B.    256.     Such   a   mortgage 
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granting  of  the  original  loan,  or  a  subsequent  extension  of  the  time 


made  to  secure  the  husband's  note, 
or  debt,  though  given  in  payment 
lor  the  land,  is  void  as  to  the  wife. 
Stewart  ▼.  Babbs.  120  Ind.  568, 
22  N.  B.  770;  State  v.  Kennett,  114 
Ind.  160,  16  N.  B.  173;  Jones  v.  Bw- 
Ing,  107  Ind.  313,  6  N.  B.  819;  Prlt- 
ehett  y.  McGaughey,  151  Ind.  638, 
62  N.  B.  397;  Shaw  v.  Jones,  156 
Ind.  60,  59  N.  B.  166.  The  provision 
against  a  married  woman  becoming 
a  surety  was  intended  for  her  pro- 
tection alone,  and  the  defense  of 
coverture  cannot  be  made  solely 
for  the  benefit  of  a  third  person. 
A  stranger  cannot  set  up  this  de- 
fense. Johnson  v.  Jouchert, '  124 
Ind.  105,  24  N.  B.  580.  As  is  in 
effect  said  in  Sutton  v.  Aiken,  62 
Oa.  733,  741,  the  purpose  of  the  stat- 
ute is  economical,  not  moral;  and 
its  policy  is  in  favor  of-  a  class,  and 
not  of  the  public  at  large. 

Under  this  statute  a  mortgage  by 
a  married  woman  upon  her  sepa- 
rate real  estate,  owned  by  herself 
and  husband  by  entireties,  is  void- 
able by  her.  McCormick  Harvest- 
ing Machine  Co.  v.  Scovell,  111  Ind. 
551,  13  N.  B.  58;  Dodge  v.  Kinzy, 
101  Ind.  102;  Crooks  v.  Kennett,  111 
Ind.  347,  12  N.  E.  715;  Bridges  v. 
Blake,  106  Ind.  332,  6  N.  B. 
833;  Fawkner  v.  Scottish-American 
Mortg.  Co.  107  Ind.  555.  8  N.  B. 
€89;  Vogel  v.  Leichner,  102  Ind.  55, 
1  N.  B.  554;  McLead  v.  ^tna  L. 
Ins.  Co.  107  Ind.  394,  8  N.  B.  230. 

Under  this  act  a  married  woman 
may  convey  her  land  to  her  hus- 
band to  enable  him  to  secure  a 
loan  by  mortgage.  Long  v.  Cross- 
man,  119  Ind.  3,  21  N.  B.  450;  Trim- 
ble V.  State,  145  Ind.  154,  44  N.  B. 
260;  Grzesk  v.  Hibberd,  149  Ind. 
364,  48  N.  B.  361;  Wilson  v.  Logue, 
131  Ind.  191,  30  N.  B.  1079. 
Whether  husband's  mortgage  of 
land  which  belonged  to  husband 
and  wife  as  tenants  by  entireties, 
and  was  conveyed  to  him  through  a 
third  person  is  void,  see  Govern- 
ment Build,  ft  Loan  Inst.  v.  Denny, 
154  Ind.  261,  55  N.  B.  757.  If  con- 
veyance to  a  third  person  was 
without  consideration,  the  mortgage 
is  voidable  both  as  to  wife  and  as 
to  husband.  Abicht  v.  Searls,  154 
Ind.  594,  57  N.  B.  246. 

In  South  Carolina,  a  mortgage  by 


a  married  woman  of  her  separate 
estate,  which  shows  on  its  face  that 
it  was  given  to  secure  a  debt  of  her 
husband,  was  till  recently  void  un- 
der the  constitution  and  statutes 
of  the  state.  AUltman  v.  Rush,  26 
S.  C.  517,  2  S.  B.  402;  Habenicht  v. 
Rawls,  24  S.  C.  461,  58  Am.  Rep. 
268;  Harris  v.  McCaslan,  31  S.  C. 
420,  10  S.  B.  104;  Carrigan  v.  Drake, 
36  S.  C.  354,  15  S.  B.  339.  Her 
mortgage  for  the  benefit  of  her  hus- 
band was  void,  provided  the  lender 
had  knowledge  of  such  intended 
use.  Bates  v.  Am.  Mortg.  Co.  37 
S.  C.  88,  16  S.  B.  883;  Tribble  v. 
Poore,  30  S.  C.  97,  8  S.  B.  541; 
Gwynn  v.  Gwynn,  31  S.  C.  482,  10 
S.  B.  221;  Greig  v.  Smith,  29  S.  C. 
426,  7  S.  B.  610;  Goodgion  v. 
Vaughn,  32  S.  C.  499,  11  S.  B.  351; 
Salinas  v.  Turner,  33  S.  C.  231.  11  S. 

B.  702;  Chambers  v.  Bookman,  32  8. 

C.  455,  11  S.  B.  349.  The  amount  of 
the  husband's  debt  included  in  the 
mortgage  was,  upon  foreclosure,  de- 
ducted in  computing  the  amount 
due.  Brown  v.  Prevost,  28  S.  C. 
123,  5  S.  B.  274;  Brwin  v.  Lowry, 
31  S.  C.  330,  9  S.  B.  961.  But  now. 
by  Act  .1887,  p.  819,  any  mortgage 
affecting  her  separate  estate,  exe- 
cuted by  a  married  woman,  is  made 
a  charge  on  her  separate  estate, 
whenever  the  intention  to  do  so  is 
declared  in  such  mortgage.  When 
such  intention  is  declared  by  a 
married  woman  she  is  bound  there- 
by, though  in  fact  the  mortgage 
was  given  to  secure  her  husband's 
debt,  and  the  mortgagee  had  knowl- 
edge of  the  fact  Scottish-American 
Mortgage  Co.  v.  Mizson,  38  S.  C. 
432.  17  S.  B.  2.44;  Bills  v.  American 
Mortg.  Co.  36  S.  C.  45,  15  S.  B.  267; 
Reid  V.  Stevens,  38  S.  C.  519,  17  S. 
B.  358. 

In  Kentucky,  a  married  woman 
may  mortgage  her  separate  estate 
to  pay  her  own  debt  created  for  her 
own  benefit;  Hounshell  v.  Insur- 
ance Co.  81  Ky.  304;  but  she  cannot 
make  such  a  mortgage  to  secure  a 
debt  of  her  husband.  Merchants' 
ft  Mechanics'  Loan  ft  Building  Asso. 
V.  Jarvis,  92  Ky.  566,  18  S.  W.  464; 
Lane  v.  Traders'  Deposit  Bank 
(Ky.).  21  S.  W.  756;  Miller  v.  San- 
ders,  98  Ky.  535,  33  S.  W.  621. 
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of  payment  of  the  debt,  is  sufficient  to  support  her  undertaking.*' 
Her  mortgage,  given  to  secure  the  payment  of  the  bond  of  her  hus- 
band, will  not  be  regarded  as  having  no  validity  or  binding  effect  sim- 
ply because  the  consideration  of  the  bond  is  an  obligation  merely 
moral,  and  not  enforcible  at  law  or  in  equity.'*  Whatever  conflict 
there  may  be  in  the  authorities  as  to  the  ability  of  a  wife  to  charge 
herself  personally  for  any  debts  not  contracted  for  her  own  benefit, 
there  is  a  general  unanimity  in  holding  that  a  mortgage  upon  her 
property  may  be  enforced  against  that,  whether  made  for  her  benefit 
or  not.*^ 

The  mortgage  of  a  married  woman  upon  her  property,  given  to 
jsecure  a  debt  of  her  husband,  but  taken  by  the  mortgagee  in  good 
faith^  and  without  fraud  on  his  part,  will  seldom,  if  ever,  be  set 
aside,  even  on  proof  that  her  husband  procured  her  execution  of  it 
by  fraudulent  representationa.**  A  wife  having  executed  a  paper 
at  the  request  of  her  husband,  without  reading  it  or  inquiring  as  to 
the  contents  of  it,  although  it  was  a  mortgage  of  her  property,  the 
mortgagee  having  no  knowledge  of  this  fact,  was  not  allowed  to  re- 
strain the  delivery  of  it,  on  the  ground  that  it  was  procured  by  fraud 
or  deceit.*^  But  the  court  will  refuse  to  enforce  a  mortgage,  the 
•execution  of  which  by  the  wife  was  procured  by  harshness  and  threats 
^n  the  part  of  the  husband  so  excessive  as  to  subjugate  and  control 
the  freedom  of  her  will  ;•*  or  one  procured  by  the  husband  as  agent 
f6r  his  creditor  upon  a  false  representation  that  the  consideration  of 
it  was  merchandise  to  be  shipped  to  her  for  her  use  in  her  separate 
business.*® 

It  is  provided  by  statute  in  Indiana  that  a  married  woman  shall 
not  mortgage  or  in  any  manner  incumber  her  separate  property  ac- 
quired by  descent,  devise,  or  gift  as  a  security  for  the  debt  or  liability 
of  her  husband  or  any  other  person.^** 

§  113a.  The  mortgage  of  a  married  woman  is  not  yalid  unless 
made  for  a  valid  contideration.    Thus,  where  a  married  woman  exe- 


•Low  V.  Anderson,  41  Iowa,  476; 
Short  V.  Battle,  62  Ala.  456. 

"Campbell  v.  Tompkins,  32  N.  J. 
TSq,  170. 

*"  Ckorgla:  A  married  woman  may 
mortgage  her  land  to  raise  money 
to  pay  a  debt  of  her  husband,  al- 
though the  mortgagee  had  knowl- 
edge of  the  purpose  of  the  mort- 
gage. If  this  Is  not  made  directly 
to  the  husband's  creditor.  Chastaln 
▼.  Peak,  111  Oa.  889,  86  S.  B.  967; 


Nelms  V.  Keller,  103  Oa.  745,  30  S. 
B.  572. 

"Spurgln  V.  Traub,  65  111.  170. 
Text  quoted  with  approval  In  Col- 
lins V.  Wassell,  34  Ark.  17,  33. 

"Comegys  v.  Clarke,  44  Md.  108. 
And  see  Freeman  v.  Wilson,  51 
Miss.  329;  Mersman  y.  Werges,  112 
U.  S.  139,  5  Sup.  Ct.  65. 

**  Central  Bank  v.  Copeland,  18 
Md.  305,  81  Am.  Dec.  597. 

•^  Hasklt  y.  BUlott,  58  Ind.  493. 

»» Acts  1879,  p.  161,  ch.  67,  §  10. 
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cuted  a  mortgage,  without  her  husband's  concurrence,  to  her  motiiery 
to  secure,  as  was  claimed,  advances  made  to  her  by  her  father  long 
befoie,  and  the  evidence  showed  that  the  advances  were  intended  by 
her  father  as  a  gift,  and  that  the  real  object  in  executing  the  mortgage 
was  to  protect  the  property  from  her  husband,  it  was  held  that  the 
mortgage  was  not  valid,  and  that  a  court  of  equity  could  not  declare 
the  loan  to  be  a  lien  on  the  wife's  separate  properiy.^®^ 

A  mortgage  by  a  wife  of  her  separate  property  to  secure  her  hus- 
band's note  is  made  for  a  sufficient  consideration  if  there  was  a  bu£S- 
cient  consideration  for  his  note.^^* 

§  114.  A  wife  who  has  mortgaged  her  separate  property  for  her 
husband's  debt  is  in  the  position  of  a  surety.^^'  She  is  entitled  to 
all  the  rights  of  a  surety,  and  her  liability  and  the  mortgage  lien  are 
discharged  by  the  extension  of  the  time  of  payment  without  her  con- 
sent,^^*  if  the  extension  be  a  binding  obligation  upon  the  mort- 
gagee,^^' or  by  anything  that  would  discharge  a  surety  who  is  per- 
sonally bound.^®*  Her  rights  in  this  respect  are  the  same  as  if  she 
were  sole. 

Where  a  husband  and  wife  execute  a  mortgage  upon  the  home- 
stead, the  title  to  which  is  in  the  husband,  to  secure  the  debt  of  the 
husband,  the  wife's  relation  to  the  debt  is  not  that  of  a  surety,  so  that 
payments  made  by  the  husband  upon  the  debt  have  the  effect  of  contii^ 
uing  the  debt  in  force.^®^  The  wife's  right  or  interest  in  the  home- 
stead rests  upon  the  marital  relation  and  the  husband's  ownership 
in  fee.  Her  right  is  a  possessory  right  merely  and  when  she  joins 
her  husband  in  making  a  mortgage  of  the  homestead  she  conveys  no 


«« Heller  v.  Qroves  (N.  J.),  8  Atl. 
652. 

»"  Post  V.  First  Nat.  Bank,  138  111. 
659,  28  N.  B.  978;  Baton  v.  Dewey, 
79  Wis.  251.  48  N.  W.  523. 

«» Cross  V.  Allen,  141  U.  S.  528,  12 
Sup.  Ct  67;  Hawley  v.  Bradford,  9 
Paige,  200,  37  Am.  Dec.  390;  De- 
marest  v.  Wynkoop,  3  Johns.  Ch. 
129,  8  Am.  Dec.  467;  Vartie  v.  Un- 
derwood, 18  Barb.  561;  Smith  v. 
Townsend,  25  N.  Y.  479;  Purdy  v. 
Huntington,  42  N.  T.  334;  Wilcox  v. 
Todd,  64  Mo.  388;   Young  v.  GralT, 

28  111.  20;  Bartlett  v.  Bartlett  4 
Allen,  440;  Baton  v.  Nason.  47  Me. 
132;  Oreen  v.  Scranage,  19  Iowa, 
461,  87  Am.  Dec.  447;  Watson  v. 
Thufher,  11  Mich.  457;  Spear  v. 
Ward,  20  Cal.  659;  Bills  v.  Kenyon, 
25  Ind.  134;  Philbrooks  v.  McBwen, 

29  Ind.  847;  Hubbard  v.  Ogden,  22 


Kan.  363;  Carley  v.  Fox.  38  Mich. 
387;  Post  V.  Losey,  111  Ind.  74.  12 
N.  B.  121,  60  Am.  Dec.  677;  Bull  v. 
Coe,  77  Cal.  54,  18  Pac.  808,  11  Am. 
St  Rep.  235. 

**•  Bank  of  Albion  v.  Bums,  46  N. 
Y.  170;  Coleman  v.  Van  Rensselaer, 
44  How.  Pr.  368;  Smith  v.  Town- 
send,  25  N.  Y.  479;  Spear  v.  Ward. 
20  Cal.  659;  Post  v.  Losey,  lU  Ind. 
74,  60  Am.  Dec.  677;  White  ft  Tudor 
Lead.  Cas.  in  Bq.  (4th  ed.).  1922, 
and  cases  cited;  Barrett  v.  Davis, 
(Mo.),  15  S.  W.  1010;  Newman  v. 
Kling.  73  Miss.  312,  18  So.  685. 

"•Frickee  v.  Donner,  35  Mich.' 151. 

*••  Cross  V.  Allen,  141  U.  S.  528,  12 
Sup.  Ct  Rep.  67,  per  Lamar,  J. 

*"  Roberts  v.  Roberts.  10  N.  D. 
531.  The  case  of  People's  State 
Bank  v.  Francis,  8  N.  D.  369,  79  N. 
W.  853,  not  followed. 
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title  of  her  own  but  merely  waives  her  possesBory  right  to  the  prop- 
erty upon  a  default  in  the  conditions  of  the  mortgage.^^^  But  the 
husband  cannot  create  a  new  incumbrance  upon  the  homestead  with* 
out  the  wife^s  consent.*®*  The  rule  is  otherwise  in  States  where  a 
married  woman  is  held  to  bind  her  separate  property  generally  by  her 
contract  in  relation  to  any  part  of  such  property.  Where  this  is  the 
case,  she  is  bound  as  principal  when  she  makes  a  mortgage  to  secure 
her  husband's  debt,  and  her  liability  is  not  affected  by  any  under- 
standing she  may  have  with  her  husband,  or  by  the  giving  of  addi- 
tional security  as  collateral  to  the  mortgage.**^ 

Generally  she  is  entitled  to  have  her  estate  exonerated  out  of  the 
estate  of  her  husband,  if  this  be  practicable.^**  When  he  has  mort- 
gaged or  pledged  his  own  property  for  the  same  debt,  his  property 
should  in  the  first  instance  be  applied  to  satisfy  the  mortgage.**' 
The  creditor  having  security  upon  the  husband's  property  for  the 
payment  of  the  same  debt,  by  releasing  this  discharges  the  wife's 
estate.***  The  husband  being  the  principal  debtor,  if  he  acquire  the 
mortgage  it  will  be  discharged.***  Although  the  right  of  redemption 
be  limited  to  him,  she  may  nevertheless  redeem,  unless  it  appear  from, 
tiie  instrument  itself,  or  from  extraneous  evidence,  that  she  intended 
to  make  a  gift  of  the  property  to  her  husband,  and  that  the  convey- 
ance, therefore,  should  be  absolute.*** 

A  married  woman  who  has  joined  her  husband  in  a  mortgage  of 
his  land  is,  according  to  some  authorities,  entitled  to  have  a  payment 
made  by  a  sale  of  personal  property  belonging  to  her  husband,  mort- 
gaged to  secure  the  same  debt,  applied  in  exoneration  of  her  inchoate 
dower  interest,  in  preference  to  an  application  of  the  same  to  a  debt 
to  the  mortgagee  secured  by  a  second  mortgage  made  by  the  husband 
alone.**' 

To  make  the  mortgagee  chargeable  with  the  equitable  rights  of 

""Smith  V.  Scherck,  60*Mis8.  491;  Pa.  St  134;   Johns  v.  Reardon,  11 

JennesB   v.    Cutler,    12    Kan.    600;  Md.  465;  Weeks  v.  Haas,  3  Watts  k 

Kuhnert  v.  Conrad,  6  N.  D.  215,  69  S.  520,  39  Am.  Dec.  39;  Knight  v. 

N.  W.  185;  Roberto  v.  Rbberts,  10  Whitehead.  26  Miss.  245;  Wright  v. 

N.  D.  531.  88  N.  W.  289.  Austin,     56     Barb.     13;     Gahn    v. 

^  Spencer  y.  Fredenhall,  15  Wis.  Neimcewlcz,  3  Paige,  614,  11  Wend. 

669;   Barber  v.   Babel,  36   Cal.  11;  312. 

Bank  v.  Bums,  46  N.  Y.  170.  "*  Ayres  v.  Husted,  15  Conn.  504; 

^  Alexander  y.  Bouton,  55  Cal.  15.  Johns  y.  Reardon,  11  Md.  465. 

See  Hassey  y.  Wilke,  55  Cal.  525.  ^  Fitch  y.  Cotheal,  2  Sandf.  Ch. 

"» Wilcox  y.   Todd,   64   Mo.   388;  29. 

Shinn  V.  Smith,  70  N.  C.  810;  Hunt-  »«  Duffy  y.  Ins.  Co.  8  Watts  A  S. 

Ingdon  y.  Huntingdon,  2  Bro.  P.  C.  413,  433;   Demareet  y.  Wynkoop,  3 

1.  Johns.  Ch.  129,  8  Am.  Dec.  467. 

"•Wilcox  y.   Todd,   B4   Mo.    388;  ""See  §  1694;  Gtore  y.  Townsend, 

Loomer   y.   Wheelwfight,   3   Sandf.  105  N.  C.  228,  11  S.  B.  160. 
Ch.   135;    Sheidle  y.   Welshlee,   16 
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the  wife,  as  Burety  for  her  husband,  it  must  appear  that  he  had  notice 
of  this  relation.*^'  Such  notice  cannot  be  inferred  merely  from  the 
fact  that  the  money  was  paid  to  the  husband,  because  he  niay  have 
acted  as  his  wife's  agent  in  the  transaction.  But  if  the  mortgage 
be  made  to  secure  a  pre-existing  debt  of  the  husband's,  the  creditor 
is  affected  with  notice  of  the  wife's  equity  as  surety,  and  in  his  deal- 
ings with  the  husband  is  bound  by  this  knowledge.*^® 

§  115.   A  huAand  has  no  presumptive  authority  to  content  to 

an  extension  of  a  mortgage  given  by  his  wife  to  secure  his  debt.  The 
holder  of  such  a  mortgage  is  chargeable  with  notice  of  her  owner- 
ship, and  that  she  stands  in  the  relation  of  surety  to  the  husband. 
The  lien  is  therefore  discharged  by  an  extension  of  the  time  of  pay- 
ment without  her  concurrence.^^* 

A  husband  has  no  implied  authority  to  employ  counsel  to  repre- 
sent his  wife,  and  to  bind  her  in  litigation  respecting  her  separate 
estate.^^^ 

§  116.  A  married  woman  may  make  a  valid  contract  to  assume  a 
mortgage  in  a  conveyance  to  her  of  lands  so  incumbered,  and  may 
render  herself  liable  for  a  deficiency.^*  ^  Such  a  contract  is  not  an 
undertaking  to  pay  the  debt  of  another,  but  to  pay  her  own  debt  for 
the  benefit  of  her  own  estate.  Having  the  capacity  to  make  contracts 
for  the  acquisition  of  land,  she  must  have  the  capacity  of  binding 
herself  for  the  payment  of  the  price  of  it.  It  is  as  much  within  her 
capacity  to  make  an  agreement  to  assume  the  payment  of  an  existing 
mortgage  as  it  is  to  give  a  new  mortgage  and  note  for  a  part  of  the 
purchase-money.  She  is  bound  by  a  vendor's  implied  lien  for  the 
purchase-money  of  land  conveyed  to  her;^**  and  by  a  vendors  lien 
reserved  in  his  deed  or  by  contract.^** 

"'  Von  Hemert  v.  Taylor.  73  Minn,  era,  35  How.  Pr.  279,  36  How,  Pr. 

339,  76  N.  W.  42;  Benedict  v.  Olson,  289;  Vrooman  v.  Turner,  8  Hun,  78. 

37  Minn.  431,  35  N.  W.  10;  Agnew  v.  69  N.  Y.  280,  25  Am.  Rep.  195;   In- 

Merrltt,  10  Minn.  308.  diana  Yearly  Meeting  v.  Haines,  47 

"*  Loomer  v.  Wheelwright,  8  Ohio  St.  423,  25.  N.  E.  119.  See  §  763. 
Sandf.  Ch.  135;  Gahn  v.  Neimce-  An  earlier  case  In  the  Supreme 
wicz.  3  Paige.  614;  Knight  v.  White-  Court  of  New  York  held  that  a  mar- 
head,  26  Miss.  245.  ried  woman  was  not  liable  in  such 

As  to   Xentncky,   see   Hobson  v.  case,    because    a    purchase    which 

Hobson,  8  Bush,  665.  turned  out  so  poorly — ^the  property 

"*Bank    of   Albion    v.    Bums,    2  not  being  worth  the  amount  of  the 

Lans.  52;  Smith  y.  Townsend.  25  N.  mortgage    covenant — could    not    be 

Y.  479.  for  the  benefit  of  her  separate  es- 

'*>  Mason  v.  Johnson,  47  Md.  347.  tate.     Brown  y.  Hermann.  14  Abb. 

»»  Huyler  y.  Atwood,  26  N.  J.  Bq.  Pr.  394. 

504;  Perkins  v.  Elliott,  23  N.  J.  Eq.  "»§  198;  Haskell  v.  Scott,  56  Ind. 

626.  533;   Carpenter  v.  Mitchell.  54  564;    Cox    y.    Wood.    20    Ind.    54; 

111.  126;  Ballin  y.  DlUaye.  35  How.  Thompson  v.  Scott,  1  Bradw.  641. 

Pr.  216,  37  N.  Y.  35;  Flynn  v.  Pow-  «» §  881. 
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A  mortgage  given  by  her  in  part  payment  of  the  purchase-price 
of  land  at  the  time  of  the  conveyance  to  her,  although  it  imposes  no 
personal  liability  upon  her,  is  nevertheless  valid,  and  may  be  en- 
forced in  equity  upon  the  land  by  foreclosure  sale.^**  The  convey- 
ance and  mortgage,  read  together  as  parts  of  one  instrument,  in 
legal  effect  create  in  the  grantee  an  estate  upon  condition ;  and,  with- 
out reference  to  statutes  removing  the  wife's  common  law  disabili- 
ties, a  court  of  equity  would  treat  her  as  the  trustee  of  the  grantor,  •. 
and  would  subject  the  land  to  the  payment  of  the  purchase-money .,^^^ 
If  the  husband  assented  to  the  transaction,  a  court  of  equity  would 
compel  him  and  the  wife  to  execute  a  valid  mortgage  to  secure  the 
payment  of  the  purchase-money.^^' 

§  117.  In  Alabama  a  married  woman  cannot  bind  either  herself 
or  her  statutory  seperate  estate  by  a  mortgage  made  to  secure  debts 
contracted  by  her  husband.^*'   Formerly  she  was  incapable  of  incum- 


"^  Marks  v.  Cowled,  53  Ala.  499, 
overruling  Cowles  v.  Marks,  47  Ala. 
612,  and  in  part  Hapgood  v.  Mar- 
lowe, 51  Ala.  478.  And  see  Kieser 
V.  Baldwin,  62  Ala.  526;  Prout  v. 
Hoge,  57  Ala.  28;  Smith  v.  Carson, 
56  Ala.  456;  Strong  v.  Waddell,  57 
Ala.  471;  Johnson  v.  Ward,  82  Ala. 
486,  2  So.  524. 

^Patterson  v.  Robinson,  25  Pa. 
St.  81;  Ramborger  v.  Ingraham,  38 
Pa.  St.  146. 

« Leach  v.  Noyes,  45  N.  H.  364. 
The  statute  of  Alabama  does  not 
diminish  the  capacity  of  the  wife 
to  take  and  receive  property  as  rec- 
ognized at  common  law.  The  stat- 
ute relates  to  her  common  law  in- 
capacity to  hold  and  transmit  prop- 
erty, and  partly  removes  this.  At 
common  law  the  right  to  disaffirm 
a  conveyance  to  herself  during  cov- 
erture did  not  pertain  to  her,  for  the 
same  reason  that  power  to  contract 
was  denied  her.  Disaffirmance  dur- 
ing coverture  was  within  the  power 
of  the  husband  only,  and  not  within 
his  power  after  he  had  once  assented 
to  the  transaction.  In  Marks  v. 
Cowles,  the  husband  having  assented 
to  the  purchase,  the  court  decide 
that  the  husband,  as  trustee  of  the 
wife,  having  under  the  statute  power 
to  invest,  with  her  concurrence,  the 
proceeds  of  her  statutory  estate  in 
the  purchase  of  lands,  the  invest- 
ment being  a  Judicious  one  and  such 
as  a  court  of  equity  might  have  di- 
rected, the  transaction  of  which  the 
mortgage  was  a  part  should  be  sus- 


tained. For  present  statute,  see 
§  117,  note  127. 

*"  Osborne  v.  Cooper,  113  Ala.  405, 
21  So.  320;  Richardson  v.  Stephens, 
122  Ala.  301,  25  So.  39,  qualifying 
114  Ala.  238,  21  So.  949;  McNeil  v. 
Davis,  105  Ala.  657,  17  So.  101; 
Hawkins  v.  Ross,  100  Ala.  459,  14 
So.  278;  Davidson  v.  Lanier,  51  Ala. 
318;  Wilkinson  v.  Cheatham,  45  Ala. 
337;  Cowles  v.  Marks,  47  Ala.  612; 
Northington  v.  Faber,  52  Ala.  45; 
Fry  V.  Hamner,  50  Ala.  52 ;  Riley  v. 
Pierce,  50  Ala.  93;  Coleman  v. 
Smith,  55  Ala.  368.  But  in  case  the 
land  has  been  paid  for  by  money 
drawn  from  the  hush  i's  firm,  a 
mortgage  by  her  of  the  land  to  se- 
cure a  debt  of  the  firm  will  not  be 
set  aside.  Mathews  v.  Sheldon,  53 
Ala.  136. 

Under  Code  1867,  §§  2371,  2372, 
2376,  all  property  of  the  wife,  heKl 
by  her  previoua  to  the  marriage,  or 
which  she  may  become  entitled  to 
after  the  marriage,  in  any  manner, 
is  the  separate  estate  of  the  wife, 
and  is  not  subject  to  the  liabilities 
of  the  husband.  This  provision  is 
continued  by  Code  1886.  §  2341.  The 
earlier  Code  provided  that  property 
thus  belonging  to  the  wife  vests  in 
the  husband  as  her  trustee,  who  has 
the  right  to  manage  and  control  the 
same,  and  is  not  required  to  ac- 
count with  the  wife,  her  heirs,  or 
legal  representatives,  for  the  rents. 
Income,  and  profits  thereof.  The 
Code  of  1886,  §§  2346.  2348.  2349, 
and  Code  of  1896,  §§  2528,  2529.  how- 
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bering  such  estate  even  to  secure  her  own  debt^  although  her  husband 
joined  in  the  conveyance.  Her  mortgage  was  an  absolute  nullity.**' 
The  statutes  creating  the  wife's  statutory  separate  estate  define  the 
debts  to  which  it  may  be  subjected,  and  the  remedy  by  which  the  lia- 
bility for  such  debts  may  be  enforced ;  consequently,  even  a  mortgage 


ever,  declare  that  the.  wife  has  fuU 
legal  capacity  to  contract  in  writ- 
ing as  if  she  were  sole,  with  the  as- 
sent or  concurrence  of  the  husband 
expressed  in  writing;  but  she  can- 
not directly  or  indirectly  become  a 
surety  for  her  husband.  Clement 
V.  Draper,  108  Ala.  211,  19  So.  25; 
Hawkins  v.  Ross,  100  Ala.  459,  14 
So.  278;  Lansden  v.  Bone,  90  Ala. 
446,  8  So.  65;  McNeil  v.  Davis,  105 
Ala.  657,  17  So.  101. 

The  wife,  joining  in  her  hus- 
band's deed  to  release  dower,  etc., 
is  not  bound  by  a  covenant  of  war- 
ranty. Threefoot  v.  Hillman,  130 
Ala.  244,  30  So.  513.  The  wife,  ex- 
cept in  certain  cases  specified,  can- 
not alienate  her  land  without  the 
concurrence  of  her  husband.  For 
oonstmction  of  the  earlier  statute, 
see  Marks  v.  Cowles,  53  Ala.  499; 
Smith  V.  Carson,  56  Ala.  456; 
Strong  V.  Waddell,  56  Ala.  471;  Ra- 
visies  V.  Stoddart,  32  Ala.  599; 
O'Connor  v.  Chamberlain,  59  Ala. 
431;  Gilbert  v.  Dupree,  63  Ala.  331. 

But  while  a  married  woman  can- 
not mortgage  her  land  to  secure  or 
pay  the  debt  of  her  husband  she  can 
convey  it  for  that  purpose.  Gid- 
dens  V.  Powell,  108  Ala.  621,  19  So. 
21. 

A  mortgage  executed  by  a  mar- 
ried woman,  her  husband  not  Join- 
ing, is  void;  but  where  the  mort- 
gage does  not  show  on  its  face  that 
the  mortgagor  is  a  married  woman, 
the  mortgage  is  not  void  on  its  face, 
and  its  invalidity  rests  upon  proof 
aliunde  that  she  was  married.  Such 
a  mortgage  is  a  cloud  upon  the  title 
for  removal  of  which  a  bill  to  quiet 
title  may  be  maintained.  Inter- 
State  Loan  ft  Building  Asso.  v. 
Stocks,  124  Ala.  109,  27  So.  506; 
Lansden  v.  Bone,  90  Ala.  446,  8  So. 

The  fact  that  the  money  borrowed 
on  a  mortgage  of  the  separate  prop- 
erty of  a  married  woman,  securing 
the  husband's  note  on  which  she 
was  a  surety,  was  used  by  the  hus- 
band to  improve  and  cultivate  the 


land  mortgaged,  does  not  make  the 
note  and  mortgage  valid.  Richard- 
son V.  Stephens,  114  Ala.  238,  21 
So.  949;  Hawkins  v.  Ross,  100  Ala. 
459,  14  So.  278;  McNeil  v.  Davis,  106 
Ala.  657,  17  So.  101;  Lansden  v. 
Bone,  90  Ala.  446,  8  So.  65;  Dudley 
V.  Collier,  87  Ala.  431,  6  Sql  304; 
Robertson  v.  Hayes,  83  Ala.  290,  3 
So.  674;  Heard  v.  Hicks,  82  Ala. 
484,  1  So.  639. 

If  a  married  woman  purchases 
land  and  gives  a  mortgage  for  a 
part  of  the  purchase  money  with- 
out the  assent  in  writing  of  her 
husbaxrd^  her  coverture  and  dis- 
ability not  relieved  by  such  assent 
are  no  defence  to  a  bill  to  foreclose 
the  mortgage  which  seeks  no  per- 
sonal decree  against  the  purchaser. 
Joseph  V.  Decatur  Land  Imp.  ft  Fur- 
nace Co.  102  Ala.  346,  14  So.  739; 
Began  v.  Hamilton,  90  Ala.  454,  8 
So.  186;  Crampton  v.  Prince,  83 
Ala.  246,  3  So.  519;  Wadsworth  v. 
Hodge,  88  Ala.  500,  7  So.  194. 

Where  she  is  regularly  invested 
by  the  court,  with  the  right  to  buy, 
sell,  and  mortgage  her  property,  she 
may  exercise  each  of  these  powers 
in  her  own  discretion.  Just  as  if  she 
were  a  feme  sole.  Robinson  t. 
Walker,  81  Ala.  404,  1  So.  347.  If 
the  decree  intended  to  relieve  a 
married  woman  of  her  disabilities 
is  void  for  insufficiency  of  the  peti- 
tion (Powell  V.  Security  Co.  87  Ala. 
602,  6  So.  339),  a  mortgage  executed 
under  such  void  decree  is  itself 
void,  and  cannot  be  ratified  so  as  to 
be  made  vaUd  without  a  new  con- 
sideration, after  the  act  of  Feb- 
ruary 28,  1887,  giving  a  married 
woman  the  rights  of  a  feme  sole. 

"•Curry  v.  American  Freehold 
Land  Mortg.  Co.  107  Ala.  429,  18  So. 
328;  Conner  v.  Williams,  57  Ala. 
131;  Chapman  v.  Abrahams,  61  Ala. 
108;  McDonald  v.  Mobile  Life  Ins. 
Co.  56  Ala.  468;  Gans  v.  Williams, 
62  Ala.  41;  Thames  v.  Rembert,  63 
Ala.  561.  But  she  could  make  a  con- 
ditional sale.  Vincent  v.  Walker, 
86  Ala.  333,  5  So.  465. 
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\given  by  husband  and  wife,  to  secure  the  payment  of  any  such  debt, 
<coiild  not  be  enforced.*^* 

A  mortgage  of  a  married  woman's  statutory  separate  estate,  exe- 
cuted by  herself  and  husband  to  secure  the  payment  of  their  joint 
promissory  note,  is  not  binding  upon  her  or  her  estate.  The  consid- 
eration of  the  note  may  be  shown  by  parol  to  have  been  the  indebt- 
edness of  the  husband.^'®  But  if  the  contract  of  purchase  was  made 
by  the  husband  alone,  though  the  conveyance  was  taken  in  the  name 
of  his  wife,  and  the  vendor  had  no  notice  of  the  wife's  claim  to  the 
money,  his  equity  under  the  mortgage  is  regarded  as  superior  to 
hers."^ 

A  distinction  is  taken  between  the  statutory  real  estate  of  a  mar- 
ried woman  and  that  which  is  her  equitable  separate  estate;  and 
such  an  equitable  separate  estate  may  be  created  when  the  gift  or 
devise,  or  conveyance  to  her,  clearly  and  certainly  shows  an  intent  to 
exclude  the  marital  rights  of  the  husband  under  the  statute.  Such 
separate  estate  not  affected  by  the  statute  she  can  mortgage  for  her 
own  debt  or  the  debt  of  her  husband,  or  of  any  one  else,  as  if  she  were 
A  feme  sole.^^^ 

§  118.  In  Mifliiaiippi  a  married  woman  can  make  contracts  bind- 
ing her  separate  property  only  for  certain  purposes.  In  general,  it 
may  be  said  that  she  has  no  power  to  borrow  money  by  motgaging 
her  real  estate ;  but  if  the  lender  can  show  that  the  money  was  actually 
applied  to  discharge  a  debt  for  which  her  separate  estate  was  already 
bound,  or  to  make  purchases  for  which  she  might  charge  her  estate, 
then  the  lender  may  recover  upon  the  property  mortgaged.^**  She 
eannot  bind  the  corpus  of  her  property  to  pay  her  husband's  debt;*'* 
it  being  provided  by  statute  that  "no  conveyance  or  incumbrance  foi: 
the  separate  debts  of  the  husband  shall  be  binding  on  the  wife  beyond 
the  amount  of  her  income.^'**'  Although  such  a  mortgage  may  be 
operative  on  her  estate  to  that  extent,  it  ceases  to  be  operative  upon  it 
in  any  way  upon  her  death.***  But  during  her  lifetime  the  mort- 
gagee, when  entitled  to  possession  after  default,  may  maintain  eject- 


"•  Gilbert  v.  Dupree,  63  Ala.  331. 

^  Stribllng  V.  Bank  of  Kentucky, 
48  Ala.  451. 

^Haygood  v.  Marlowe,  51  Ala. 
478. 

""Short  V.  Battle,  52  Ala.  456; 
Helmetag  v.  Frank,  61  Ala.  67; 
Burrus  v.  Dawson,  66  Ala.  476; 
Allen  V.  Terry,  78  Ala.  123;  Hooks 
v.  Brown,  62  Ala.  258;  Smythe  v. 
Fitzaimmons,  97  Ala.  451,  12  So. 
48. 

ft— Jones'  Mobt. 


"*  Allen  V.  Lenoir,  53  Miss.  321; 
Harmon  v.  Magee,  57  Miss.  410. 

»« Klein  V.  McNamara,  54  Miss. 
90;  Viser  v.  Scruggs,  49  Miss.  705; 
Freeman  v.  Wilson,  51  Miss.  329. 
And  see  Dibrell  v.  Carlisle,  51  Miss. 
785;  Brwin  v.  Hill,  47  Miss.  675; 
Cross  V.  Hedrick,  66  Miss.  61,  7  So. 
496. 

'*Code  1871,  §  1778;  Sevier  v. 
Minnls,  71  Miss.  473,  15  So.  234. 

"•Reed  v.  Coleman,  51  Miss.  835. 
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ment.    She  may  maintain  a  bill  to  redeem,  or  for  an  account  against 
the  mortgagee  in  possession.**^ 

§  118a.  The  law  of  the  State  where  the  land  is  utnated  governs 
as  to  the  capacity  of  a  married  woman  to  execute  a  mortgage,  though 
it  be  executed  in  another  State.  Thus,  if  a  married  woman  should 
execute  a  mortgage  without  her  husband  joining  her,  in  a  State  where 
such  a  mortgage  would  be  valid,  conveying  land  in  another  State 
where  the  law  required  the  husband  to  join  with  her  in  her  convey- 
ance, the  mortgage  would  have  no  effect  in  th6  latter  State,  and  could 
not  be  enforced.*'* 


V.    Tenants  in  Common  of  Partnership  Real  Estate. 

§  119.  Generally. — ^Land  conveyed  to  members  of  a  copartnership 
as  tenants  in  common,  but  purchased  with  copartnership  funds  and 
used  for  copartnership  purposes,  is  treated  in  equity  as  copartnership 
personal  property.  The  credi'tors  of  the  copartnership  are  in  such 
case  entitled  to  priority  of  payment  out  of  it  in  preference  to  the 
creditors  of  individual  members  of  the  firm.***  But  if  one  member 
of  the  copartnership  mortgages  his  apparent  interest  as  tenant  in 
common  of  such  land  for  a  consideration  paid  him  at  the  time,  as, 
for  instance,  for  a  loan  of  money,  the  mortgagee  having  no  notice  of 
the  character  of  the  property  in  equity  as  copartnership  property,  he 
is  entitled  to  hold  it  under  his  mortgage.  He  may  rely  upon  the  legal 
effect  of  the  conveyance  to  his  mortgagor,  and  upon  his  apparent  title 
upon  record.  A  person  taking  a  mortgage  without  notice  that  it 
covers  partnership  property  is  a  purchaser,  and  is  subject  to  no  equity 
in  favor  of  the  partnership  or  of  its  creditors.**® 

Whether  real  property  is  partnership  assets  depends  upon  the  in- 
tention or  agreement  of  the  partners.  Su'ch  intention  may  be  express 
or  implied.  In  the  absence  of  an  express  agreement,  parol  evidence 
may  be  resorted  to  for  the  determination  of  the  question.     The 


^Stephenson  v.  Miller,  57  Miss. 
48.  See  Miss.  Code  1880,  fi  1167; 
Annot.  Code  1892,  §  2289,  completely 
emancipating  married  women.  See 
Bell  V.  Clark,  under  this  statute,  71 
Miss.  603,  14  So.  318. 

"•  Swank  v.  Hufnagle,  71  Ind.  53, 
13  N.  B.  105,  12  N.  E.  303;  Brown  v. 
Bank,  44  Ohio  St  269,  6  N.  B.  648. 
See  §  82S. 

"•Pollock's  Dig.  of  Law  of  Part- 
nership, ch.  6;   Story  on  Partner- 


ship, §§  92,  93;  Hewitt  v.  Rankin,  41 
Iowa,  35;  Buchan  v.  Sumner,  2 
Barb.  Ch.  165,  47  Am.  Dec.  305; 
Melly  V.  Wood,  71  Pa.  St.*t88,  10 
Am.  Rep.  719;  Hogle  v.  Lowe,  12 
Nev.  286;  Tarbel  v.  Bradley,  7  Abb. 
N.  C.  273. 

**»  Hewitt  V.  Rankin,  41  Iowa,  86; 
Hiscock  V.  Phelps,  49  N.  Y.  97; 
quoted  with  approval  in  Seeley  v. 
Mitchell,  85  Ky.  508,  4  8.  W.  190. 
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manner  in  which  the  members  of  the  firm  have  treated  and  used  the 
property  always  goes  far  in  determining  its  character.^*^ 

If  the  property  has  been  purchased  by  the  individual  partners  with 
iheir  own  funds^  each  taking  a  conveyance  of  an  undivided  interest^ 
the  fact  that  the  property  has  for  a  time  been  used  for  the  partner- 
ship business  is  not  generally  sufficient  to  impress  it  with  an  equitable 
lien  for  the  payment  of  partnership  debts  as  against  a  mortgage  of 
one  partner's  interest  to  secure  his  individual  debt.^*^ 

§  120.  Notice  ojT  partnership  equities* — ^A  mortgage  made  by  a 
partner  of  his  interest  in  partnership  real  estate^  to  one  who  knows  it 
to  be  such,  is  not  a  mortgage  of  the  partner's  undivided  interest  in 
such  real  estate,  but  of  his  interest  in  the  portion  mortgaged  after 
the  pajrment  of  the  firm  debts  upon  a  settlement  of  the  partnership 
accounts.  The  mortgage  is  not  available  until  the  partnership  debts 
have  been  paid  and  the  partnership  accounts  have  been  discharged, 
if  the  other  partner  chooses  to  assert  his  equity,  or  if  subsequent 
partnership  mortgagees  assert  their  priority  ;***  or  if  creditors  of  the 
partnership  attach  the  property  or  levy  an  execution  upon  it  as  belong- 
ing to  the  partnership.^**  There  would  in  such  case  be  no  distinction 
between  debts  incurred  prior  to  the  mortgage  and  those  incurred 
subsequently.^**  Upon  the  bankruptcy  of  the  firm,  the  assignee,  in 
behalf  of  the  creditors,  would  be  entitled  to  the  •  property  in 
preference. 

If  one  partner,  upon  retiring  from  the  partnership,  conveys  his 
interest  in  the  partnership  real  estate  to  another  person,  who  then 
comes  in  and  forms  a  new  firm,  and  this  new  partner  executes  a 
mortgage  of  such  real  estate  to  secure  the  purchase-money,  in  the 
absence  of  any  evidence  that  the  mortgage  was  intended  to  be  a  mort- 
gage of  this  partner's  interest  in  the  new  firm,  it  is  proper  to  regard 
it  as  a  mortgage  of  the  same  partnership  interest  in  the  old  firm  which 
was  conveyed  to  the  new  partner,  and  not  of  his  interest  in  the  new 
firm.  Such  a  mortgage  is  subject  to  the  payment  of  the  debts  of 
the  old  firm,  but  not  to  the  payment  of  the  debts  of  the  new  firm.^*' 

» Brown  v.  MorrUl,  45  Minn.  483,  102  Ala.  431,  15  So.  560,  48  Am.  St. 

48  N.  W.  328;  Rledeburg  v.  Schmitt.  56. 
71  Wlfl.  644,  88  N.  W.  336.  **•  Lovejoy  v.   Bowers,   11   N.   H. 

-"Wilhite    V.    Boulware,    88    Ky.  404;   French  v.  Lovejoy,  12  N.  H. 

169,  10  S.  W.  629.  458;  Fargo  v.  Ames,  45  Iowa,  491; 

^Beecher  v.   Stevens,   43   Conn.  Seaman  v.  Huffaker,  21  Kan.  254. 
587;  quoted  with  approval  in  Seeley       ^^  Lovejoy  v.   Bowers,   11   N.   H. 

V.  Mitchell,  85  Ky.  508,  4  S.  W.  190;  404. 

Rockefeller  v.  Delllnger,  22  Mont        ^^Beecher  v.   Stevens,   43   Conn. 

418,  56  Pac.  822;   Page  v.  Thomas,  587.    See  Phelps  v.  McNeely,  66  Mo. 

43  Ohio  St  38,  1  N.  E.  79,  54  Am.  554,  27  Am.  Rep.  378. 
Rep.   788;    Ooldthwaite  v.  Janney, 
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But  the  mortgagee  must  be  in  the  position  of  a  bona  fide  purchaser 
for  value;  he  must  have  parted  with  money  or  goods,  or  something 
valuable,  in  reliance  upon  the  security.  If  he  has  simply  taken  the 
mortgage  to  secure  an  existing  debt,  or  has  knowledge  of  the  facts 
which  make  the  property  in  equity  assets  of  the  firm,  then  his  mort- 
gage will  be  postponed  to  the  .equities  of  those  who  have  a  right  to 
have  the  property  applied  as  assets  of  the  copartnership.^*^  But  a 
recital  in  a  deed  to  three  persons  that  the  conveyance  was  in  the  pro- 
portion of  an  undivided  half  to  one  of  them,  and  an  undivided  fourth 
to  each  of  the  others,  "this  being  the  proportional  undivided  interest 
of  each  of  the  above  partners  in  the  firm  and  lands'^  of  the  partner- 
ship, was  held  not  necessarily  to  impart  notice  to  a  mortgagee  of  the 
interest  of  one  of  the  grantees  of  the  equitable  rights  of  the  others  as 
representing  the  creditors  of  the  firm.^** 

A  mortgage  by  one  partner  of  his  interest  in  a  mill  and  machinery 
in  the  continued  use  and  occupation  of  the  partnership,  to  secure 
such  partner's  individual  debt,  passes  only  what  inteirest  such  partner 
may  have  after  pa}ring  the  debts  of  the  copartnership.^*®  The  con- 
tinued use  of  such  property  by  the  partnership  is  notice  of  the  equita- 
ble rights  of  the  partnership  in  the  property. 

If  the  description  of  the  property  in  the  mortgage  itself  shows 
that  the  progerty  is  that  of  a  partnership,  as  where  it  is  described  as 
all  the  right,  title,  and  interest  of  a  partner  individually,  and  as  a 
member  of  a  certain  firm  in  all  the  real  estate  and  other  property 
of  the  firm,  the  mortgagee  necessarily  has  notice  of  the  partnership 
equities.  The  existence  of  such  a  mortgage  cannot  prevent  the  co- 
partners from  disposing  of  the  real  estate  for  the  legitimate  purposes 
of  the  copartnership,  such  as  adjusting  its  affairs  with  creditors,  or 
with  each  other.  The  recording  of  such  mortgage  is  without  effect 
upon  the  other  members  of  the  copartnership,  or  upon  any  one  taking 
a  conveyance  made  for  partnership  purposes.*"*^ 

§  121.  A  valid  mortgage  may  be  made  by  one  partner  to  seoore  a 
partnership  debt  upon  partnership  property.  Where  a  copartnership 
carried  on  business  in  a  store  built  by  the  firm  upon  land,  the  legal 
title  of  which  was  in  A.,  and  one  of  his  copartners,  to  secure  a  copart- 
nership debt,  executed  a  mortgage  of  the  land  with  the  consent  of  his 
copartners,  and  in  the  firm  name  of  A.  &  Co.,  and  acknowledged  the 

"'  HIscock  V.  Phelps,  49  N.  Y.  97.        "•  Mechanics'  Bank  v.  Ck)dwln,  5 

»« Van  Slyck  v.  Skinner,  41  Mich.    N.  J.  Bq.  334. 
186,  1  N.  W.  971.    But*  the  decision        »•  Tarbel  v.  Bradley,  7  Abb.  N.  C. 
in  this  case  seems  not  to  be  quite    273.     See  note  to  this  case  for  de- 
in  harmony  with  other  authorities,    cislons     relating     to     partnership 

realty. 
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execution  of  it  ^^as  his  free  act  and  deed  in  behalf  of  said  &Tm"  it 
was  held  valid  as  against  a  person  who,  with  actual  notice  of  this^ 
took  a  subsequent  mortgage  of  the  same  property  executed  by  A.^"* 
Such  a  mortgage  is  valid,  too,  as  against  creditors  of  the  firm  whose 
lien  attached  afterward.*"* 

An  exception  to  the  general  rule,  that  an  authority  to  bind  an- 
other by  an  instrument  under  seal  must  itself  be  created  by  a  like 
instrument,  seems  to  have  been  established  in  the  case  of  partners; 
ihey  may  give  each  other  authority  by  parol  to  bind  each  other  by 
instruments  under  seal.*"*  Some  of  the  cases  cited  do  not  refer  to 
conveyances  of  real  estate.  But  if  authority  to  execute  a  personal 
contract  under  seal  may  be  implied  from  this  relation,  the  same 
authority  may  as  well  extend  to  conveyances  of  real  property.  Lord 
Kenyon  said  that,  if  the  relation  of  partnership  gave  this  authority 
in  the  one  case,  it  *Vould  extend  to  the  case  of  mortgages."*"^ 

An  imauthorized  mortgage  of  partnership  property  made  by  one 
partner  using  the  name  of  his  copartner  may  be  ratified  by  the  latter 
by  parol,  or  by  any  act  showing  his  recognition  of  the  mortgage."* 
A  mortgage  of  such  real  estate  by  one  partner  to  secure  a  copartner- 
ship debt  is  valid;*"*  but  it  is  not  valid  if  made  in  opposition  to  the 
will  of  another  partner  with  the  knowledge  of  the  creditor.*"^  There 
are  authorities,  however,  which  hold  that  such  a  mortgage,  made 
without  the  previous  authority  of  the  other  partner,  binds  only  the 
interest  of  the  partner  executing  it.*"* 

§  122.  On  the  other  hand,  if  a  partner  mortgage  his  separate  prop- 
erty to  secure  a  partnership  debt,  he  becomes  a  surety  for  the  firm, 
and  his  separate  creditors,  upon  his  bankruptcy  or  insolvency,  have 
a  right  to  insist  that  the  partnership  property  be  first  applied  to  the 
payment  of  the  debt  so  secured.*"® 

§  123.  Upon  the  death  of  a  partner  holding  such  an  interest 
in  partnership  real  estate,  his  share  descends  to  his  heirs,  but  equity 
converts  the  legal  title  into  a  trust,  to  be  devoted  to  the  payment 
of  partnership  obligations,  before  it  can  be  taken  as  a  part  of  his 
separate  estate.*®*   As  against  the  partnership  creditors  there  can  be 


»*  Wilson  V.  Hunter,  14  Wis.  683, 
80  Am.  Dec.  795. 

'^Citizens'  Nat.  Bank  v.  Johnson, 
79  Iowa.  290,  44  N.  W.  551. 

"•See  Wilson  v.  Hunter.  14  Wis. 
683.  80  Am.  Dec.  795;  Cady  v.  Shep- 
herd. 11  Pick.  400,  22  Am.  Dec.  379; 
Swan  V.  Stedman.  4  Met  548;  Smith 
V.  Kerr,  3  N.  Y.  144. 


"*  Harrison  v.  Jackson,   7  T.   R. 
203. 

"•Holbrook    v.    Chamberlin,    116 
Mass.  165,'  17  Am.  Rep.  146. 

"•Ctooley  V.  Hobart.  8  Iowa,  358. 

"^  Bull  V.  Harris.  18  B.  Mon.  195. 

"*  Sutlive  V.  Jones,  61  Ga.  676. 
'"•Averlll  V.  Loucks,  6  Barb.  470. 

>~  Wilcox    V.    Wilcox,    13    Allen, 
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no  dower  in  such  land.  But  when  such  real  estate  is  not  required  for 
the  payment  of  the  partnership  debts  or  the  adjustment  of  accounts 
between  the  partners,  it  is  to  be  treated  as  realty  in  the  settlement  of 
the  estate,  and  is  subject  to  dower.  It  is  then  treated  in  every  way  as 
real  estate,  and  does  not  go  to  the  personal  representatives  of  tjie  de- 
ceased. It  is  to  be  regarded  as  real  estate,  and  subject  to  all  the 
rules  applicable  to  real  estate.*'^  The  conversion  of  such  real  estate 
into  personalty  for  the  purpose  of  the  settlement  of  the  partnership 
affairs,  is  a  device  of  equity;  and  as  soon  as  the  reason  of  the  rule 
ceases,  by  the  closing  of  the  partnership  affairs  without  calling  upon 
the  real  estate,  the  rule  itself  no  longer  applies.^**  This  equitable 
interference  is  not  extended  so  as  to  convert  all  real  estate  into  per- 
sonalty for  the  purpose  of  a  division. 

A  mortgage  by  an  individual  partner  of  such  real  estate  is  re- 
lieved of  all  equities  in  favor  of  the  partnership  so  soon  as  the  busi- 
ness of  the  partnership  is  closed,  without  requiring  the  application 
of  it  to  the  firm  debts.^'* 


VI.     Corporations. 

§  124.   A  corporation  has  the  power  to  mortgage  its  real  estate 

as  an  incident  to  the  power  to  acquire'  and  hold  it,  and  to  make  con- 
tracts in  regard  to  it,  when  the  power  is  not  expressly  denied,  and  is 
not  inconsistent  with  the  public  obligations  of  the  corporation.***  A 
municipal  corporation  has  also  the  power  to  mortgage  its  real 
estate.**"  In  general,  it  may  be  said  that  the  jus  disponendi  of  corpo- 
rations is  at  common  law  unlimited.  This  right  may  of  course  be 
circumscribed  by  statute,*'*  or  by  the  charters  under  which  corpora- 


252;  Bumslde  v.  Merrick,  4  Met. 
537;  Dyer  v.  Clark,  5  Met.  562,  39 
Am.  Dec.  697;  Howard  v.  Priest,  5 
Mass.  582;  Piatt  v.  Oliver,  3  Mc- 
Lean, 27. 

'"  Foster's  Appeal,  74  Pa.  St.  391, 
15  Am.  Rep.  553;  Wilcox  v.  Wilcox, 
13  Allen.  252;  Hewitt  v.  Rankin,  41 
Iowa,  35,  and  cases  cited. 

*"  Judge  Story  says,  in  his  work 
on  Partnership,  §  93,  that  this  is  an 
open  (Question.  But  the  authorities 
now  seem  decisive  of  the  law  as 
stated  in  the  text. 

*••  Hewitt  V.  Rankin,  41  Iowa,  35. 
See,  also,  Shearer  v.  Shearer,  98 
Mass.  107,  for  an  able  opinion  by 
Mr.  Justice  Wells. 

*••  Jones  V.  Guaranty  &  Indemnity 
Co.  101  U.  S.  622;  Fisher's  App.  14 
Atl.  225;  Fitch  v.  Lewiston  Steam- 


Mill  Co.  80  Me.  34,  12  Ati.  732;  Au- 
rora Agr.  A  Hort.  Soc.  v.  Paddock, 
80  111.  263.  And  see  Angell  v.  Ames 
on  Corp.  153;  Curtis  v.  Lieavitt,  15 
N.  Y.  9;  Thompson  v.  Lambert,  44 
Iowa,  239. 

As  to  mortgages  by  corporations, 
see  Jones  on  Corporate  Bonds  and 
Mortgages. 

^•Vanarsdall  v.  Watson,  65  Ind. 
176. 

^  One,  for  instance,  requiring  the 
written  assent  of  a  majority;  Mass. 
Stat,  of  1870,  ch.  224.  §  15;  or  of 
two-thirds  of  the  stockholders.  %  R. 
S.  of  N.  Y.  p.  499,  §  18.  Such  a  stat- 
ute is  for  their  protection  against 
the  improvident  acts  of  the  officers, 
and  is  not  exacted  because  mortgag- 
ing corporate  property  is  improper 
in  itself.    Therefore  a  defect  in  the 
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tions  are  organized ;  and  it  is  the  ease  generally  that  corporations^  to 
which  are  given  large  powers  and  valuable  privileges,  from  the  exer- 
cise of  which  it  is  expected  the  public  will  derive  advantage,  are 
impliedly  restrained  in  their  power  of  alienation.  Bailroad  companies 
are  of  this  class;  they  cannot  mortgage  their  franchises  or  property 
essential  to  the  continued  operation  of  the  roads  without  legislative 
authority  ;^*^  but  an  unauthorized  mortgage,  or  one  defectively  exe- 
cuted, or  securing  bonds  not  properly  drawn,  may  be  subsequently 
confirmed  by  the  legislature. ^'^ 

A  mortgage  by  a  corporation  de  facto  is  good  until  the  State  has 
interposed  and  declared  its  exercise  of  corporate  powers  a  usurpation. 
TJntil  this  is  done,  it  is  assumed  that  the  corporation  de  facto  right- 
fully possessed  and  exercised  corporate  powers.^"* 

The  right  of  a  railroad  company  to  construct  a  road  being  given 
because  of  the  benefit  to  the  public  arising  from  the  use  of  the  road, 
a  power  conferred  upon  it  to  mortgage  its  property  is  construed  to 
confer  upon  the  mortgage,  or  a  purchaser  under  the  mortgage,  all 
needful  authority  to  use  the  road  in  a  proper  and  beneficial  manner, 
but  no  authority  to  take  up  and  sell  the  material  of  which  the  road 
is  made.*^® 

A  mortgage  made  by  a  solvent  corporation  to  one  who  is  at  the 
time  a  director  and  stockholder,  to  secure  a  loan  made  by  him,  is  not 
invalid  on  account  of  the  relation  between  the  parties,^^^ 

§125.   Lands  not  necesiary  for  the  buuness  of  a  railroad. — 

But  this  limitation  of  the  power  of  a  railroad  corporation  to  mort- 
gage its  real  estate  does  not  apply  to  lands  not  required  to  enable 


assent  to  invalidate  the  mortgage 
must  be  material.  Greenpoint  Sugar 
Co.  V.  Whitin,  69  N.  Y.  828.  See, 
ailso.  Carpenter  v.  Blackhawk  Grold 
Mining  Co.  65  N.  Y.  43;  Moran  v. 
Strauss,  6  Ben.  249. 

^  Atkinson  v.  Marietta  &  Cinn.  R. 
Co.  15  Ohio  St  21;  Coe  v.  Columbus, 
Piqua  A  Ind.  R.  Co.  10  Ohio  St.  372, 
75  Am.  Dec.  618;  Commonwealth  v. 
Smith,  10  Allen,  448,  87  Am.  Dec. 
672.  The  power  of  such  companies 
to  mortgage  their  property  was  re- 
garded as  necessarily  implied  in 
Kelly  y.  Ala.  A  Cin.  R.  Co.  58  Ala. 
489. 

This  subject  is  barely  mentioned 
in  this  treatise,  because  it  is  fully 
treated  in  the  author's  work  on 
Corporate  Bonds  and  Mortgages. 

"•Chapln  v.  Vermont  ft  Mass.  R. 
Co.  8  Gray,  575;  Shaw  v.  Norfolk 
County  R.  Co.  5  Mass.  162. 


'^Duggan  y.  Colorado  Mortgage, 
Ac.  Co.  11  Colo.  113,  17  Pac.  105; 
Collins  V.  Rea,  127  Mich.  273,  86  N. 
W.  811.  In  Pennsylyania  a  limited 
partnership,  organized  under  the 
Act  of  June  2,  1874,  which  has  ap- 
parently complied  with  the  provi- 
sions of  the  act  by  filing  its  articles 
of  association  and  complying  with 
other  formalities,  becomes  a  quasi 
corporation  de  facto,  and  a  mort- 
gage executed  by  the  chairman  and 
secretary,  with  the  partnership  seal, 
as  provided  by  the  act,  is  valid. 
Briar  Hill  Coal  ft  Iron  Co.  y.  Atlas 
Works.  146  Pa.  St.  290,  23  Atl.  326; 
Eliot  v.  Himrod,  108  Pa.  St.  569. 

"« Palmer  v.  Forbes,  23  111.  301. 

*"Mullanphy  Bank  v.  Schott.  135 
111.  655,  26  N.  E.  640;  Beach  v.  Mil- 
ler, 130  111.  162,  22  N.  B.  464;  Rose- 
boom  v.  Whittaker,  132  111.  81,  23  N. 
E.  339. 
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it  to  carry  on  the  business  which  it  was  chartered  to  do  for  the  benefit 
of  the  public,  and  not  needed  or  used  for  that  purpose.  The  aliena- 
tion of  such  lands  in  no  wise  impairs  or  affects  the  usefulness  of  the 
company  as  a  railroad  corporation,  or  its  ability  to  exercise  any  of  it& 
corporate  franchises.  Mr.  Justice  Foster,  of  Massachusetts,^ ^^  in  a 
case  involving  this  point,  said :  "The  recent  cases  in  which  railroad 
mortgages  have  been  adjudged  invalid  by  this  court  do  not  counte- 
nance any  doubt  of  the  power  of  a  railroad  company  to  sell  and 
convey  whatever  property  it  may  hold,  not  acquired  under  the  dele- 
gated right  of  eminent  domain,  or  so  connected  with  the  franchise 
to  operate  and  maintain  a  railroad  that  the  alienation  would  tend 
to  disable  the  corporation  from  performing  the  public  duties  imposed 
upon  it,  in  consideration  of  which  its  chartered  privileges  have  been 
conferred.^'  If  a  mortgage  by  a  railroad  company  includes  lands 
which  it  can  mortgage  without  distinct  legislative  authority,  and  also 
lands  which  it  cannot  convey  without  such  authority,  the  mortgage 
will  be  upheld  as  to  the  former,  but  will  be  inoperative  and  void  as  to 
the  latter."* 

§  126.  A  religious  corporation  has  in  general,  under  our  laws,  the 
same  right  to  mortgage  and  create  liens  upon  its  real  estate  that  any 
corporation  has.  Having  the  power  to  hold  and  enjoy  real  estate,  un- 
less there  be  an  express  prohibition,  it  has  the  power  to  mortgage  it.*^* 
The  trustees  of  such  a  corporation  are  presumed  to  have  power  to 
mortgage  the  church  property.^ ^* 

§  127.  The  power  to  mortgage  resides  primarily  in  the  body  cor» 
porate,  or,  in  other  words,  in  the  stockholders.  They  may  authorize 
the  execution  of  the  deed  by  any  agents  they  may  by  special  vote^ 
or  general  by-law,  constitute  for  that  purpose.  The  directors  of  a 
corporation,  without  authority  either  expressly  or  impliedly  derived 
from  the  stockholders,  have  no  right  to  execute  a  mortgage  or  to 


""Hendee  v.  Pinkerton,*14  Allen, 
381. 

"•Hendee  v.  Plnkerton,  14  Allen, 
'381;  Jones  on  Railroad  Securities, 
§  12. 

^'♦Methodist  Epis.  Church  v. 
Shulze,  61  Ind.  511 ;  Madison  Av. 
Ch.  V.  Oliver  St.  Ch.  9  Jones  ft  S. 
369;  Walrath  v.  Campbell,  28  Mich. 
111.  ''It  was  usual  in  England  to 
restrain  both  the  power  of  acquisi- 
tion and  the  power  of  sale  of  eccle- 
siastical corporations,  and  a  slmil&r 
policy  has  been- adopted  In  some  of 
the  American  States  in  reference  to 
the  real  estate  of  such  corporations; 


and  certain  restrictions  of  this  kind 
will  be  found  in  our  own  statutes." 
Per  Christiancy,  J.  In  KlsBouri, 
church  corporations  have  power  to 
mortgage  their  real  estate  by  virtue 
of  a  statutory  provision  "that  every 
corporation  as  such  has  power  .  .  . 
to  hold,  purchase,  mortgage  or 
otherwise  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the 
corporation  may  require."  Keith  ft 
Perry  Coal  Co.  v.  Bingham,  97  Mo- 
196,  10  S.  W.  32. 

""  Zlon  Church  v.  Mensch,  178  111. 
^25,  52  N.  E.  868,  aff'g  74  111.  App. 
115. 
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authoiize  any  one  to  do  so.^^*  But  even  if  the  directors  exceed  their 
authority  in  borrowing  money  for  the  corporation,  and  executing  a 
mortgage  to  secure  the  repayment  of  it,  the  corporation  cannot^ 
after  enjoying  the  benefit  of  the  loan,  and  acquiescing  in  the  transac- 
tion, question  their  authority.  The  stockholders  may  restrain  the 
directors,  of  other  officers,  in  any  attempt  to  transcend  their  powers; 
tnt  if  they  remain  silent,  permitting  them  to  execute  mortgages  upon 
their  property,  and  receiving  the  benefits  of  the  loan,  they  are  estopped 
to  say  that  the  officers  were  not  authorized  to  do  these  acts.^^'  A  cor- 
poration ratifies  a  mortgage  made  by  its  directors  by  issuing  bonds 
under  it,  and  paying  interest  upon  them.^^*  The  ratification  may  be 
through  any  acts  which  show  that  the  corporation  accepts  the  acts  of 
its  officers  or  agents  ;^^*  such  as  receiving  and  using  the  proceeds  of 
such  mortgage.^*® 

A  statute  or  a  by-law  of  a  corporation,  providing  that  in  the  man- 
agement of  its  affairs  the  directors  shall  have  all  the  powers  which 
the  corporation  itself  possesses,  invests  them  with  power  jto  borrow 
money,  issue  bonds,  and  convey  in  mortgage  the  lands  of  the  corpo- 
ration as  security."^  Whether  the  directors  of  a  corporation,  in  the 
absence  of  any  restriction  by  charter  or  by-law,  may,  without  further 
authority  in  behalf  of  the  corporation,  mortgage  its  property  to  secure 
debts  they  are  authorized  to  incur,  is  left  uncertain  by  the  authori- 
ties ;  though  in  general  the  directors  are  regarded  as  having  by  impli- 
cation all  the  power  of  the  corporation  in  this  regard.^*'    It  is,  of 


>»McElro7  V.  Nucleus  Asso.  131 
Pa.  St.  393,  18  Atl.  1063;  Graves  v. 
Mono  Lake  Hydraulic  M.  Co.  81 
Cal.  303,  22  Pac.  665;  Campbell  v. 
Mining  Co.  51  Fed,  1. 

*"  Hotel  Co.  V.  Wade.  97  U.  S.  13 ; 
McCurdy's  Appeal.  65  Pa.  St  290; 
Aurora  Agr.  A  Hort.  Soc.  v.  Pad- 
dock, 80  111.  263;  Ottawa  Northern 
Plank  Road  Co.  v.  Murray,  15  111. 
336;  Bradley  v.  Ballard.  55  111.  413. 
7  Am.  Rep.  656;  Beach  v.  Wakefield. 
107  Iowa.  567.  590.  76  N.  W.  688,- 
78  N.  W.  197. 

'"McCurdy's  Appeal.  65  Pa.  St 
290;  Campbell  v.  Mining  Co.  51 
Fed.  1. 

^^Holbrook  v.  Chamberlin.  116 
Mass.  155,  17  Am.  Rep.  146.  and 
caaes  cited. 

"•Cooke  V.  Watson.  30  N.  J.  Eq. 
345. 

^Hendee  v.  Pinkerton,  14  Allen. 
381;  Saltmarsh  v.  Spaulding,  147 
Mass.  224.  17  N.  E.  316.  Under  a 
provision  requiring  the  written  as- 


sent of  a  majority  of  the  stockhold- 
ers owning  at  least  two-thirds  of 
the  capital  stock  to  be  filed  in  the 
office  of  the  county  clerk,  the  assent 
may  be  given  by  those  representing 
two-thirds  of  the  stock  actually  is- 
sued, and  it  does  not  matter  that 
some  of  the  shares  represented  in 
the  assent  have  not  been  paid  for 
in  full.  The  Lyceum  v.  Ellis,  30  N. 
Y.  St  242,  8  N.  Y.  Supp.  867. 

^"^  Jones  on  Corp.  Bonds  ft  Mortg. 
§  45;  Hendee  v.  Pinkerton,  14  Allen, 
381.  per  Foster.  J.;  Bank  of  Middle- 
bury  V.  Rutland  &  Wash.  R.  Co.  30 
Vt  159,  169;  Miller  v.  Rutland  & 
Washington  R.  Co.  36  Vt  452.  474; 
Sargent  v.  Webster,  13  Met.  497. 
503,  46  Am.  Dec.  743;  Burrlll  v.  Na- 
hant  Bank.  2  Met.  163,  35  Am.  Dec. 
395;  Augusta  Bank  v.  Hamblet.  35 
Me.  491;  Hoyt  v.  Thompson.  19  N. 
Y.  207.  See  Forbes  v.  San  Rafael 
Turnpike  Co.  50  Cal.  340.  where  the 
power  of  the  directors  was  limited. 

A  statute  requiring  a  vote  of  the 
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course,  essential  that  the  stockholders  or  the  directors  of  the  cocpo- 
ration,  whichever  body  is  authorized  to  act,  should  be  legally  convened 
by  notice  given  in  accordance  with  the  statute  of  the  State  or  by-laws 
of  the  corporation,  and  a  mortgage  authorized  at  a  meeting  held 
without  due  notice  is  void.^** 

If  the  directors  have  power  to  execute  a  mortgage  of  corporate 
property,  neither  the  president  nor  any  other  officer  can  execute  a 
mortgage  without  a  resolution  of  the  board  of  directors  duly  assem- 
bled.^" 

Where  it  was  part  of  the  arrangement  under  which  land  was  con- 
veyed to  a  corporation  that  it  should  give  a  mortgage  to  secure  future 
advances  for  improvements  thereon,  such  mortgage,  being  made 
contemporaneously  with  the  deed,  is  not  within  a  statute  requiring 
corporations  to  obtain  the  assent  of  two-thirds  of  the  owners  of  the 
capital  stock  as  a  condition  precedent  to  the  giving  of  a  mortgage  to 
secure  a  debt  contracted  by  it  in  the  course  of  its  business.*®' 

§  128.  TTse  of  corporate  seal. — A  corporation  cannot  make  a  valid 
mortgage  of  its  real  estate  except  by  an  instrument  under  its  corpo- 
rate seal.*®*  But  an  impression  of  the  seal  of  a  corporation  stamped 
upon  and  into  the  substance  of  the  paper  upon  which  the  instrument 
is  written  is  a  good  seal,  although  no  wax,  wafer,  or  other  adhesive 
substance  be  used."^  This  is  so  held  in  States  where  the  distinction 
between  sealed  and  unsealed  instruments  is  inflexibly  preserved.  But 
where  a  scroll  is  not  treated  as  a  seal,  a  facsimile  of  the  seal  of  a  cor- 
poration printed  with  ink  on  the  paper  is  not  a  valid  seal.*®*  "No 
definition  of  a  seal  has  ever  been  made,*'  says  Mr.  Justice  Foster,*'* 

stockholders  of  a  corporation  to  au-  reason  why  we  should  hesitate  aleo 

thorize  a  conveyance  of  its  real  es-  to  allow  the  sufficiency  of  an  im- 

tate,  does  not  apply  to  a  convey-  pressfon  of  a  corporate  seal  on  the 

ance  made  by  a  foreign  corporation,  paper  itself.     The  extent  to  which 

Saltmarsh  v.  Spaulding,  147  Mass.  this  practice  has  prevailed  amons 

224.  17  N.  E.  316.  corporations;  the  fact  that  the  seals 

"*Bank  of  Little  Rock  v.  McCar-  of  all  our  own   courts  have  been 

thy,  55  Ark.  473,  18  S.  W.  759.  from  an  early  period  of  the  same 

^**Alta  Silver   M.   Co.  v.   Mining  description;  the  sanction  of  numer- 

Go.  78  Cal.  629,  21  Pac.  373.  dus  decisions  in  other  States  and  in 

"•McComb    V.    Barcelona    Apart-  the  federal  courts;  the  convenience 

ment  Asso.  10  N.  Y.  Supp.  546.  and    unobjectionable    character    of 

"•In  re  St  Helen  Mill  Co.  3  Saw-  the   usage, — are   arguments    in    its 

yer,  88;  Eagle  Woollen  Mills  Co.  v.  favor  too  powerful  to  be  resisted, 

Monteith,  2  Oreg.  277,  285;  Koehler  in  the  absence  of  any  decisive  au- 

V.    Black    River   Falls    Iron   Co.   2  thority  to  the  contrary."    Per  Pos* 

Black,    715;    McElroy    v.    Nucleus  ter,  J.    And  see  article.  1  Am.  Law 

Asso.  131  Pa.  St.  393,  18  Atl.  1063.  Rev.  638.  by  Geo.  S.  Hale,  Esq. 

'•'Hendee  v.  Pinkerton,  14  Allen,        '"Bates  v.  Boston  A  N.  Y.  Cent- 

381.     "After  our  own   courts  have  R.  Co.  10  Allen,  251. 
allowed  wafers  instead  of  wax,  and        ^Hendee  v.  Pinkerton,  14  Allen, 

paper   with    gum    or   mucilage    in-  381. 
stead  of  wafers,  there  seems  little        Rauch  v.  Oil  Go.  8  W.  Va.  3Q.  a 
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''and  none  can  be  suggested^  liberal  enough  to  include  the  method 
adopted  in  that  case,  which  would  not  destroy  the  distinction  uni- 
formly adhered  to  in  the  usage  and  judicial  decisions  of  this  State. 
If  we  should  pronounce  every  scroll  a  seal,  we  should  speedily  be 
called  upon  to  take  the  next  step  of  pronouncing  every  flourish  to  be  a 
scroll,  and  nothing  would  remain  of  the  ancient  f  onnality  of  sealing.^! 
Where  an  instrument  purports  to  be  sealed  with  the  corporate  seal, 
and  is  shown  to  have  been  signed  by  the  proper  oflScers  of  the  corpora- 
tion, a  presxmiption  arises  that  the  seal  was  afl&zed  by  the  proper 
authority,  and  the  instrument  will  be  held  valid  imtil  its  invalidity 
is  shown.^*® 

VII.    A  Power  to  Mortgage. 

I 

§  129.  As  a  general  rule,  a  power  to  tell  and  conviy  real  estate 
does  not  confer  a  power  to  mortgage,  and  a  mortgage  executed 
under  a  power  of  attorney,  authorizing  the  attorney  to  sell  and  con- 
vey only,  is  void.^*^  A  devise  of  so  much  of  the  testator's  estate  as 
may  be  suflBcient  for  the  maintenance  of  the  devisee  during  his  life. 


deed  of  trust  reciting  a  corporation 
as  the  grantor,  but  having  the  fol- 
lowing attestation:  "Witness  the 
signature  and  seal  of  William'  Scott, 
president  of  said  Blennerhaasett  Oil 
Co.,  and  who  is  legally  authorized 
by  the  board  of  directors  of  said 
company  to  make  this  grant,  this 
date  aforewritten.  William  Scott 
(seal);"  the  corporate  seal  not  be- 
ing used,  was  held  not  to  be .  the 
deed  of  the  corporation. 

**  Fidelity  Ins.  Co.  v.  Shenandoah 
Val.  R.  Co.  32  W.  Va.  244,  9  So.  180; 
Wood  V.  Whelen,  93  111.  153;  Mul- 
lanphy  Bank  v.  Schott,  135  111.  655, 
26  N.  E.  640. 

'*'De  Bouchout  v.  Goldsmid,  5 
Ves.  211;  Australian,  Ac.  Co.  v. 
Mounsey,  4  K.  ft  J.  733;  Huldenby 
V.  Spofforth,  1  Beav.  390;  Strong- 
hill  V.  Austey,  1  De  G.,  M.  ft  G.  635; 
Bloomer  v.  Waldron,  3  Hill,  361; 
Morris  v.  Watson,  15  Minn.  212; 
Colesbury  v.  Dart,  61  Ga.  620;  Jeff- 
rey V.  Hursh,  49  Mich.  31,  12  N.  W. 
898;  Morris  v.  Ewing,  8  N.  D.  99, 
76  N.  W.  1047;  Switzer  v.  Wllvers, 
24  Kan.  384;  Kinney  v.  Mathews, 
69  Mo.  520. 

Otherwise  in  Pennsylvania:  Lan- 
caster V.  Dolan,  1  Rawle,  231,  18 
Am.  Dec.  625;  Zane  v.  Kennedy,  73 
Pa.  St.  182;  Presbyterian  Corpora- 
tion V.  Wallace,  3  Rawle,  109;  Gor- 
don V.  Preston,  1  Watts,  385,  26  Am. 


Dec.  75;  Duval's  Appeal,  38  Pa.  St. 
112,  118;  Penn.  Life  Ins.  Co.  v. 
Austin,  42  Pa.  St.  257.  In  Georgia: 
Allen  V.  Lindsey,  113  Ga.  521,  524, 
38  S.  E.  975;  Henderson  v.  Will- 
iams, 97  Ga.  709;  25  S.  E.  395; 
Miller  v.  Redwine,  75  Ga.  130; 
Adams  v.  Rome,  59  Ga.  765.  When, 
by  the  terms  of  a  will,  real  and  per- 
sonal property  is  given  to  the  wife 
for  life  with  the  remainder  to  the 
children  of  the  testator,  a  power 
conferred  on  the  executrix,  who 
was  the  wife  of  the  testator,  to  sell 
any  or  all  of  the  property  devised 
and  reinvest  the  proceeds,  ex- 
pressed in  language  which  plainly 
and  unequivocally  limits  the  pur- 
pose for  which  any  sale  can  be 
made  to  that  of  reinvestment  only, 
does  not,  notwithstanding  the  will 
may  contain  broad  and  liberal  pro- 
visions as  to  the  manner  in  which 
this  power  may  be  exercised,  em- 
power the  executrix  to  mortgage 
the  property  devised,  nor  to  convey 
the  title  of  such  property,  as  se- 
curity for  a  debt  created  by  her. 
McMillan  v.  Cox,  109  Ga.  42,  34  S. 
E.  341. 

But  a  mortgage  made  under  such 
a  power  for  a  greater  sum  than  is 
actually  loaned  may  be  repudiated 
by  the  principal.  Cleveland  Ins. 
Co.  V.  Reed,  1  Biss.  180,  183. 
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^*he  having  full  power  to  sell  and  convey  any  and  all  of  my  real 
estate,  at  any  time,  if  necessary  to  secure  such  maintenance/'  does 
not  give  to  the  devisee  the  right  to  mortgage  the  estate  in  fee.^*'  The 
power  should  expressly  declare  the  intention  that  the  agent  should 
have  authority  to  mortgage  the  property.  A  general  power  may  be 
sufScient  if  it  appears  that  the  principal  intended  his  agent  should 
have  authority  to  raise  money  on  mortgage,  and  the  nature  of  the 
business  intrusted  to  him  is  such  as  to  make  it  proper  for  him  to 
exercise  this  power.^**  A  power  to  lease  or  mortgage  real  estate  for 
the  purpose  of  procuring  money  thereon,  in  case  the  attorney  cannot 
sell  the  property,  gives  him  the  option  to  mortgage  it,  in  the  event  he 
cannot  sell  at  a  reasonable  price.^**  A  power  to  sell  for  the  ex- 
pressed purpose  of  raising  money  is  held  to  imply  a  power  to  give  a 
mortgage  which  is  only  a  conditional  sale.***  A  power,  by  will  or 
otherwise,  to  raise  a  sum  of  money  upon  certain  land,  authorises 
either  an  absolute  sale  or  a  mortgage,  as  may  be  deemed  expedient.*** 

A  power  to  mortgage  may  be  created  by  reservation  in  a  deed  by 
the  owner  of  land ;  as  where  the  owner  of  a  farm  conveys  it  to  a  rela- 
tive ^'saving  and  reserving  the  right  to  occupy  the  premises  with  the 
full  power  to  mortgage  said  premises  to  raise  money  for  my  own  per- 
sonal benefit,  at  any  time  I  may  desire  for  and  during  my  natural 
life.*'  It  was  held  that  the  power  was  not  limited  to  making  a  mort- 
gage of  the  life  estate  so  created,  but  included  the  power  to  mortgage 
the  fee  of  the  premises ;  and  that  the  reservation  was  not  repugnant  to 
the  deed.*" 

A  power  to  mortgage  given  in  general  terms,  without  specifying 
the  provisions  the  deed  shall  contain,  includes  the  power  to  make  it 
in  the  form  and  with  the  provisions  customarily  used  in  the  state  or 

^**Hoyt  V.  Jaques,  129  Mass.  286,  Includes  the  less  may,  in  a  charter, 
per  Morton,  J.  "The  two  transac-  make  a  power  to  sell  Include  a 
tions  of  a  sale  and  a  mortgage  are  power  to  mortgage.  Willi amette 
essentially  different  A  power  to  Manuf.  Co.  v.  Bank  of  British  Co- 
sell  implies  that  the  attorney  is  to  lumhia,  119  U.  S.  502,  7  S.  Ct  187. 
receive  for  the  benefit  of  the  prin-  To  like  effect  O'Brien  v.  Flint,  74 
cipal  a  fair  and  adequate  price  for  Conn.  502,  51  Atl.  547. 
the  land ;  a  power  to  mortgage  in-  ^  See  Coutant  v.  Servoss,  3  Barb, 
volves  a  right  in  the  attorney  to  128. 

convey  the  land  for  a  less  sum,  so  ^"^Mylius  v.  Copes,  23  Kan.  617. 

that  the  whole  estate  may  be  taken  ^^  Powell  on  Mort.  ch.  4 ;  Mills  v. 

on  a  foreclosure  for  only  a  part  of  Banks,  3  P.  Wms.  1;  Ball  v.  Harris, 

its  value.    So,  under  a  will,  a  trust  4  Myl.  A  C.  267;  Page  v.  Cooper,  16 

with  a  power  to   sell  prima   facie  Beav.  396;  Oxford  v.  Albermarle,  17 

imports  a   power  to   sell   'out  and  L.  J.  N.  S.  Ch.  396;    Devaynes  v. 

out,'  and  will  not  authorize  a  mort-  Robinson,  24  Beav.  86. 

gage,  unless  there  is  something  in  '**Wareham    v.    Brown,    2    Vem. 

the  will  to  show  that  a  mortgage  153. 

was  within  the  intention  of  the  tes-  '•^Bouton  v.  Doty,  69  Conn.  631, 

tator."    The  rule  that  the  greater  37  Atl.  1064. 
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country  where  the  land  is  situated.**®  Thus  such  a  power  to  mort- 
age given  in  England^  or  in  some  American  States^  would  authorize 
the  giving  of  a  mortgage  with  a  power  of  sale;***  while,  in  States  in 
which  such  a  power  is  not  in  general  use,  a  power  inserted  without 
special  authority  would  be  void.  And  in  regard  to  any  other  pro- 
Tision,  as,  for  instance,  that  forfeiting  credit  on  the  mortgage  upon 
any  default  in  the  payment  of  interest,  and  giving  the  mortgagee 
the  option  thereupon  to  consider  the  whole  sum  due,  a  general  power 
io  mortgage  would  authorize  its  use  in  some  States,  while  the  same 
power  would  not  authorize  it  in  others.^®® 

A  power  to  execute  a  mortgage,  though  it  does  not  in  express 
terms  limit  the  right  of  the  agent  to  the  execution  of  a  mortgage  for 
the  benefit  of  the  principal  only,  does  not  warrant  the  agent  in  mak- 
ing a  mortgage  for  the  benefit  of  himself  or  any  other  person,  and 
^nch  a  mortgage  is  ineffectual.^^* 

§  130.  Mode  of  exeroiiing  the  power. — It  is  a  rule  of  conveyancing 
ihat  a  deed  by  an  attorney  must  be  executed  in  the  name  of  the  prin- 
cipal. In  Combe's  case,*^*  "it  was  resolved  that  when  any  has  au- 
thority, as  attorney,  to  do  any  act,  he  ought  to  do  it  in  his  name  who 
^ves  the  authority;  for  he  appoints  the  attorney  to  be  in  his  place, 
and  to  represent  his  person;  and  therefore  the  attorney  cannot  do  it 
in  his  own  name,  nor  as  his  proper  act,  but  in  the  name,  and  as  the 
act,  of  him  who  gives  the  authority." 

A  mortgage  by  a  corporation  must  be  executed  in  its  name  by  the 
argent  or  officer  authorized  to  act  for  it.  Although  it  may  purport  to 
be  the  mortgage  of  a  corporation,  yet,  if  executed  by  its  attorney  or 
ofScer  in  his  individual  name,  it  is  not  the  legal  mortgage  of  the  cor- 
poration, and  does  not  bind  it  except  in  equity.***  But  a  mortgage 
executed  in  behalf  of  a  corporation  and  formal  in  6very  other  respect 
ifl  not  vitiated,  as  between  the  parties,  by  any  informality  in  the  cer-  , 
tificate  of  acknowledgment  whereby  the  treasurer  acknowledges  the 
instrument  to  be  his  own  free  act  and  deed.*** 

Although  not  bound  by  the  act  of  an  agent  in  giving  a  mortgage, 

"•Monroe  Mercantile   Co.   v.  Ar-  v.  Mercantile  Ins.  Co.  6  Pick.  198; 

nold,  108  Ga.  449,  34  S.  E.  176.  Elwell  v.  Shttw,  16  Mass.  42,  8  Am. 

"•8§  1764-1768;  Wilson  v.  Troup,  Dec.  126. 
7  Johns.  Ch.  26,  2  Cow.  195,  14  Am.        ■"  Love  v.  Sierra  Nevada,  L.  W. 


.  458.  ft  Mining  Co.   32  Cal.  639,  91  Am. 

**See  §  76;  Jesnp  v.  City  Bank  of  Dec.  602.    And  see  Brinley  v.  Mann, 

Racine,  14  Wis.  331;  BoUes  v.  Mun-  2  Cush.  337,  48  Am.  Dec.  669;  Sar- 

nerlim,  83  Oa.  727,  10  S.  E.  365.  gent   v.   Webster,   13    Met.   497,    46 

""  Nippel    V.    Hammond,    4    Colo.  Am.  Dec.  743. 
211 ;  Hnbback  v.  Ross,  96  Cal.  426,        "^  Fitch    v.    Lewiston    Steam-MiU 

4tl  Pac.  363.  Co.  80  Me.  34,  12  Atl.  732. 

"'9  Coke,  75.    And  see  Copeland 
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the  principal  may  ratify  it  by  taking  the  benefit  of  it,  or  may  other- 
wise so  act  with  reference  to  the  exercise  of  the  power  as  to  preclude 
himself  from  attempting  to  invalidate  the  security.'^** 

PAET  II. 

WHO  MAY  TAKE  A  MORTGAGE,  131-135. 

§  131.  In  general  any  one  capable  of  holding  real  estate  may  be  a 
mortgagee.  The  disabilities  which  prevent  the  making  of  a  valid 
mortgage  in  no  case  prevent  the  taking  of  a  mortgage,  which  is  for 
the  benefit  of  the  mortgagee.  An  infant  may  take  a  mortgage.  He 
is  bound  by  the  conditions  of  the  deed,  which  must  be  wholly  good  or 
void  altogether.*®* 

A  director  or  stockholder  of  a  private  corporation  is  not  debarred 
by  his  relation  to  the  corporation  from  loaning  money  to  it,  and  taking 
a  mortgage  from  it  for  security;  but  he  must  act  fairly  and  in  good 
faith.*®^  A  receiver,  however,  is  debarred  upon  grounds  of  public 
policy  from  taking  a  mortgage  upon  property  which  he  holds  as 
receiver,  to  secure  a  loan  or  advances  made  by  him  to  the  owner  of 
the  property.  He  is  not  allowed  to  deal  in  respect  to  the  property 
which  he  holds  in  trust.*®* 


§  132.  Aliens. — ^In  the  United  States  aliens  are  generally  empow- 
ered to  hold  real  estate.  But  aside  from  any  statutory  privilege,  a 
mortgage  being  regarded  as  a  personal  interest,  the  debt  the  prinoi- 
pal  thing,  and  the  land  merely  an  incident,  an  alien  is  entitled  to 
hold  and  enforce  a  mortgage.*®* 

§  133.  A  married  woman  may  at  common  law  be  a  mortgagee ;  bat 
she  cannot  enforce  a  foreclosure  of  a  mortgage  of  which  the  equity 
of  redemption  is  held  by  her  husband,  either  by  suit  at  law  or  in 
equity,  or  by  entry  to  foreclose  in  the  presence  of  two  witnesses. 
Though  her  title  as  mortgagee  still' continues,  she  is  debarred  from 
all  proceedings  to  foreclose  the  mortgage  during  the  continuance  of 
the  marriage  relation.*^*  Conversely,  the  same  rule  applies  in  case 
the  husband  holds  a  mortgage  made  by  the  wife.*" 

But  there  are  decisions  that  a  mortgage  or  other  conveyance,  made 

«» Perry  v.  Holl,  2  Gif.  138,  2  De  «» Hughes  v.  Bdwards,  9  Wbeat. 

G.,  F.  &  J.  38;    Fitch  v.  Lewlston  489. 

Steam-Mill  Co.  80  Me.  34,  12  Atl.  ''''§   850;    Tucker   v.   Fenno,    110 

732.  Mass.   311.     See   Campbell   v.   Gal- 

*"  Parker  v.  Lincoln,  12  Mass.  16.  breath,  12  Bush,  459. 

«» Harts  V.  Brown,  77  111.  226.  "» Butler  v.  Ives,  189  Mass.   202, 

«"  Thompson  v.  Holladay,  15  Oreg.  29  N.  B.  654. 
34,  14  Pac.  725. 
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directly  from  a  husband  to  Jiis  wife,  is  in  equity  valid  and  may  be 
enforced.''* 

§  184.  A  corporation,  whether  private*^*  or  municipal,*^*  though 
not  expressly  authorized  by  its  charter  or  by  statute  to  take  a  mort- 
gage, if  not  prohibited  may  do  so,  provided  only  it  be  in  furtherance 
of  the  objects  for  which  it  was  created.  A  railroad  company,  when 
not  forbidden  to  take  anything  but  money  in  payment  for  its  stock, 
may  take  mortgages  of  real  estate  securing  notes  or  bonds  given  for 
the  stock.*" 

A  loan  association  which,  under  its  charter,  or  under  the  law  by 
which  it  was  organized  has  no  power  to  acquire  and  hold  real  estate 
except  such  as  has  been  mortgaged  to  it  or  in  which  it  has  an  interest 
cannot  acquire  other  land  and  assume  the  payment  of  a  mortgage 
thereon,  and  upon  the  foreclosure  of  the  mortgage  no  decree  for  a  de- 
ficiency can  be  rendered  against  the  association.*^' 

A  corporation  de  facto,  though  defectively  organized,  may  take  a 
mortgage,  and  a  junior  mortgagee  cannot  defeat  it  by  showing  such 
defective  organization.**^ 

A  bank  organized  under  the  national  banking  act***  is  authorized 
to  take  and  hold  a  mortgage  of  real  estate  by  way  of  security  for 
debts  previously  contracted,***  but  not  to  take  such  a  mortgage  as 
security  for  a  debt  contracted  at  the  time  or  for  future  advances. 
Such  a  mortgage  was  till  recently  regarded  as  invalid.***  Therefore, 
a  mortgage  made  to  a  national  bank  by  a  customer,  as  collateral 
security  for  the  payment  of  all  notes  then  discounted  and  held  by 
the  bank,  *'or  for  any  other  indebtedness  now  due,  or  that  may  here- 


*"  Wochoska  v,  Wochoska,  46  "Wis. 
423;  Putnam  v.  Bicknell,  18  Wis. 
333.  In  the  former  case  the  wife 
enforced  her  rights  after  a  divorce, 
and  in  the  latter  case  after  the 
death  of  her  husband. 

"  Gordon  v.  Preston,  1  Watts,  386, 
26  Am.  Dec.  75;  Jackson  v.  Brown, 
5  Wend.  590;  Madison  Ac.  Plank 
Road  Co.  V.  Watertown,  &c.  Plank 
Road  Co.  5  Wis.  173. 

^Alexander  v.  Knojc,  6  Sawyer, 
54;  Tanarsdall  v.  Wittson,  65  Ind. 
176;  State  Bank  v.  Chapelle,  40 
Mich.  447. 

"•Clark  V.  Farrington,  11  Wis. 
306;  Blunt  v.  Walker,  11  Wis.  334, 
78  Am.  Dec.  709 ;  Cornell  v.  Hichens, 
11  W\B.  353;  Lyon  v.  Swings,  17 
Wis.  61;  Andrews  v.  Hart,  17  WiSt 
297;  Western  Bank  v.  Tallman,  17 
Wis.    530;    National    Trust   Co.   v. 


Murphy,  30  N.  J.  Bq.  408;  Massey 
V.  Citizens'  Building  Asso.  22  Kan. 
624. 

***  National  Home  Building  ft  L.oan 
Asso.  V.  Home  Sav.  Bank,  181  111. 
35,  54  N.  E.  619,  reversing  79  111. 
App.  303. 

''^Williamson  v.  Kokomo  Build- 
ing Asso.  89  Ind.  389. 

»*June  3,  1864,  §§  8,  28. 

"•Allen  V.  First  Nat  Bank,  23 
Ohio  St.  97;  Heath  v.  Second  Nat. 
Bank,  70  Ind.  106;  Scofield  v.  State 
Nat.  Bank.  9  Neb.  316,  2  N.  W.  888, 
31  Am.  Rep.  412. 

***  Kansas  Valley  Bank  v.  Rowell, 
2  Dill.  371;  Crocker  v.  Whitney.  71 
N.  Y.  161;  Fowler  v.  Scully,  72  Pa. 
St.  456,  13  Am.  Rep.  699;  Ripley  v. 
Harris,  3  Biss.  199;  First  Nat.  Bank 
V.  Maxfield,  83  Me.  576,  22  AU. 
479. 
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after  become  due/*  was  regarded  a  valid  security  only  for  the  indebted- 
ness existing  when  it  was  given ;  and  upon  the  payment  of  such  in- 
debtedness^ and  the  surrender  of  the  specific  notes  constituting  such 
indebtedness^  the  mortgage  was  discharged.*^*     The  Supreme  Court 
has  recently,  however,  established  a  different  and  more  reasonable 
construction  of  the  prohibition  in  the  national  banking  act  of  a  loan 
made  upon  real  estate  security,  declaring  that,  although  such  a  loan 
is  prohibited,  it  is  not  void.    A  mortgage  taken  in  violation  of  the 
prohibition  is  valid  between  the  parties  and  may  be  enforced.    The 
remedy  for  the  violation  is  a  forfeiture  of  the  bank's  charter.***    The 
statute  authorizes  banks  to  hold  real  estate  in  mortgage  for  debts  pre- 
viously contracted.     It  does  not  in  terms,  but  only  by  implication, 
prohibit  a  loan  on  real  estate.    It  does  not  declare  such  a  security 
void.    It  is  silent  upon  the  subject.    If  Congress  so  meant,  it  would 
have  been  easy  to  say  so,  and  it  is  hardly  to  be  believed  that  this  would 
not  have  been  done,  instead  of  leaving  the  question  to  be  settled  by 
the  uncertain  results  of  litigation  and  judicial  decision:    In  other  in- 
stances contracts  are  not  void  where  they  are  not  in  terms  made  so. 
Thus,  where  a  corporation  is  made  incompetent  by  its  charter  to  take 
a  title  to  real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable, 
and  the  sovereign  alone  can  object.    It  is  valid  until  assailed  in  a  di- 
rect proceeding  instituted  for  that  purpose.     In  conclusion.  Judge 
Swayne,  delivering  the  opinion  of  the  court,  said:    "We  cannot  be- 
lieve it  was  meant  that  stockholders,  and  perhaps  depositors  and  other 
creditors,  should  be  punished  and  the  borrower  rewarded  by  giving 
success  to  this  defence  whenever  the  offensive  fact  shall  occur.    The 
impending  danger  of  a  judgment  of  ouster  and  dissolution  was,  we 
think,  the  check,  and  none  other,  contemplated  by  Congress.     That 
has  been  always  the  punishment  prescribed  for  the  wanton  violation 
of  a  charter,  and  it  may  be  made  to  follow  whenever  the  public  au- 
thority shall  see  fit  to  invoke  its  application.    A  private  person  cannot 
directly  or  indirectly  usurp  this  function  of  government.'****    Where 
a  bank  already  holds  a  mortgage  upon  land  and  for  its  own  protection 
pays  the  amount  of  a  prior  lien,  and  then  takes  a  mortgage  for  this 

■"Crocker  v.  Whitney,  71   N.  Y.  31  Gratt.  228;  Myers  v.  Campbell,  64 

161;   Woods  V.  People's  Nat.  Bank,  N.  J.  L.  186,  44  Atl.  863;  George  v. 

83  Pa.  St.   57.                                  •  Somervllle,  153  Mo.  7,  54  S.  W.  491; 

"  National  Bank  v.  Matthews,  98  Fifth  Nat.  Bank  v.  Pierce,  117  Mich. 

U.  S.  621,  19  Alb.  U  J.  132,  18  West.  376,  75  N.  W.  1058;  Camp  v.  Land, 

Jur.  176,  8  Cent.  L.  J.  131;  National  122  Cal.  167,  54  Pac.  839. 
Bank  v.  Whitney,  103  U.  S.  99;  Kes-        "Supporting  this  view, see  Silver 

ner  v.  Trigg,  98  U.  S.  50;  Thornton  Lake  Bank  v.  North,  4  Johns.  Ch. 
V.  Nat.  Exchange  Bank,  71  Mo.  221;  *  370;  Balrd  v.  Bank  of  Washington, 

First  Nat.  Bank  v.  Elmore,  52  Iowa,  11  Serg.  ft  R.  411;  Graham  v.  Nat 

541,  3  N.  W.  547;  Wroten  v.  Armat,  Bank  of  N.  Y.  32  N.  J.  Bq.  804. 
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euniy  the  transaction  does  not  come  within  the  prohibition  of  the  stat- 
ute as  to  taking  mortgages  for  debts  concurrently  created.*** 

When  a  state  bank  was  authorized  to  hold  mortgages,  but  it  was 
provided  by  statute  that  all  conveyances  of  real  estate  should  be  made 
to  the  president  of  the  bank,  it  was  held  that  a  mortgage  directly  to 
the  bank  was  valid  notwithstanding;"*  for  it  was  considered  that  the 
object  was  not  to  prohibit  the  bank  from  taking  title,  but  merely  to 
facilitate  business  by  permitting  conveyances  to  be  made  for  the  ben- 
efit of  the  bank  to  an  officer  of  it. 

§  134a.  Foreign  corporationi. — ^A  constitutional  or  statutory  pro- 
vision that  no  foreign  corporation  shall  do  "any  business"  in  a  State 
without  having  at  least  one  known  place  of  business,  and  an  author- 
ized agent  therein,  is  violated  by  a  single  act  of  making  one  loan  of 
money,  and  taking  a  mortgage  to  secure  it,  by  a  foreign  corporation 
engaged  in  the  business  of  loaning  money  on  mortgages,  when  it  has 
no  place  of  .business  or  agent  in  the  State.  In  such  case  the  promise 
of  the  mortgagor  to  pay  is  void,  and  a  bill  to  foreclose  the  mortgage 
cannot  be  maintained.**'  In  a  suit  under  such  a  provision  to  fore- 
idose  a  corporate  mortgage,  the  complaint  must  aver  that  the  corpora- 
tion was  authorized  to  do  business  in  the  State  at  the  time  the  mort- 
gage  was  executed  and  delivered.  A  complaint  which  states  that  com- 
plainant has  complied  with  the  laws  of  the  State  which  authorize  a 
foreign  corporation  to  do  business  in  the  State,  and  that  the  mort- 
gage sued  on  was  executed  and  delivered  in  the  State,  is  not  suffi- 
cient.**^   But  though  a  mortgage  was  originally  invalid  by  reason  of 

m 

the  failure  of  the  mortgagee,  a  foreign  corporation,  to  comply  with 
such  laws,  after  the  contract  evidenced  by  the  mortgage  has  been  fully 
executed  by  a  sale  and  conveyance  under  the  mortgage,  the  mortgagor 
cannot  thereafter  avail  himself  of  the  objection.*** 

In  a  few  States  foreign  .corporations  have  at  different  times  been 
prohibited  from  making  loans  and  taking  security  upon  real  estate 
iherefor.    A  mortgage  within  such  a  prohibition  is  invalid  froln  its 

"*  Omn  V.  Merchants'  Nat.  Bank,        *"  Gamble  v.  Caldwell,  98  Ala.  578, 

16  Kan.  341.  12  So.  424;  Shahan  v.  Tethero,  114 

» Kennedy  v.  Knight,  21  Wis.  340,  Ala.  404,  21  So.  951 ;   Thornhill  v. 

94  Am.  Dec.  643.  OHear,   108  Ala.   299,   19   So.   382; 

"•  Farrier  v.  Security  Co.  92  Ala.  Long  v.  Georgia  Pac.  R.  Co.  91  Ala. 
176,  7  So.  200;  Dudley  v.  Collier,  87  519,  522,  8  So.  706;  Dudley  v.  Col- 
Ala.  431,  6  So.  304.  See  Miller  v.  lier,  87  Ala.  431;  6  So.  304;  Kindred 
Gates,  22  Mont  305,  where  decree  of  v.  New  England  Mortg.  Sec.  Co.  116 
forecloBure  was  had  before  objec-  Ala.  192,  23  So.  56;  Diefenbach  v. 
tlon  was  taken,  the  mortgage  being  Vanghan,  116  Ala.  150,  23  So.  88; 
not  void,  but  only  voidable.  Black  Electric  Lighting  Co.  v.  Rust,  117 
▼.  Caldwell,  83  Fed.  Rep.  880.  Ala.  680,  23  So.  751. 

*"  Mullens    v.    Mortgage    Co.    88 
Ala.  280,  7  So.  201. 

9— Jonbb'  Mort. 
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delivery,  and  consequently  a  sale  and  conveyance  under  it  is  nugatory, 
and  does  not  divest  the  owner  of  his  interest  in  the  mortgaged  prem- 
ises.*^* 

But  if  the  mortgagor  comes  into  a  court  of  equity  to  obtain  a  can- 
cellation of  such  a  mortgage  on  the  ground  that  the  mortgagee  had 
not  complied  with  the  requirements  of  the  statute  as  to  the  right  to 
do  business  in  the  State^  he  must  offer  to  repay  the  money  received 
with  interest.**®  In  an  earlier  decision  the  court  said:  ^T^e  cannot 
assent  to  the  proposition  that  a  person  can  obtain  another's  money  up- 
on the  faith  and  assurance  of  a  mortgage  security,  and  the  next  mo- 
'  ment  after  he  receives  and  appropriates  it,  go  into  a  court  of  con- 
science, where  the  maxim  that  he  who  seeks  equity  must  do  equity  has 
even  been  rigorously  upheld  and  applied,  and  ask  that  court  to  cancel 
the  security  as  a  cloud  on  his  title,  still  retaining  the  money  and  mak- 
ing no  offer  to  return  or  repay  it.'***^ 

§  135.   Joint  mortgfagees. — A  mortgage  given  to  secure  .a  joint  debt 
creates  a  joint  estate  in  the  mortgagees.***    Payment  to  either  satis- 

^  Such  was  the  statute  in  IUIboIs  ^  Appleton  v.  Boyd,  7  Mass.  131. 

prior  to  the  Act  of  1875   (Laws  of  In   Xaitaclmtetts   mortgages   are 

■1875,  p.  65),  repealing  the  former  expressly  excepted  from  the  provi- 

statute,  and  confirming  and  validat-  sion    of   statute    that    conveyances 

ing  prior  loans  made  in  contraven-  made  to  two  or  more  persons  shall 

tion  of  it.  Scammon  v.  Commercial  be   construed   to   create   estates  in 

Union  Assurance  Co.  6  Bradw.  551;  common.    Gen.  Sts.  ch.  89,  9  14.    It 

United     States    Mortgage     Co.     v.  leaves  the  nature  of  the  estate  open 

Gross,  93  111.  483.    And  see  Hards  to  inquiry. 

V.  Conn.  Mut  L.  Ins.  Co.  8  Biss.  234.  In  Xalne  a  mortgage  to  two  or 

The  subsequent  act  of  May  26,  1897,  more  persons  is  considered  as  con* 

providing  that  a  foreign  corporation  stituting    a    Joint    tenancy    unless 

failing  to  file  a  copy  of  its  charter  otherwise  expressed.    Acts  1881,  ch. 

with    the   secretary   of   state,   etc.,  46;  R.  S.  1883,  ch.  73,  $  13. 

shall  not  maintain  any  suit,   etc.,  In  Xinnesota  it  is  provided  that 

does  not  apply  to  mortgages  taken  all   mortgages  heretofore  made   ot 

before    this    statute    was    enacted,  any  real  property,  or  of  any  interest 

Richardson  v.  U.  S.  Mortg.  Co.  194  therein,  to  any  partnership  or  firm, 

111.  259,  62  N.  E.  606.  in  their  partnership  or  firm  name. 

In   Pennsylvania   a    foreign    cor-  which   mortgages   have   been   fore- 

poration  may  enforce   a  mortgage  closed   by    advertisement   pursuant 

upon  lands  in  that  State.    Leasure  to  the  statute  relating  to  foreclosure 

V.  Union  Mut.  Life  Ins.  Co.  91  Pa.  by  advertisement  in  the  name  of 

St.  491.  the  said  partnership  or  firm,  be  and 

Alabama:  Const.  §  4,  art.  14;  New  the  same  are,  together  with  all  pro- 
England  Mortg.  Co.  V.  Powell,  94  ceedings  had  in  such  foreclosure; 
Ala.  423,  10  So.  824.  hereby  legalized  and  confirmed  so 

*"  George  v.  New  England  Mortg.  far  as  relates  to  any  question  of  de- 
Security  Co.  109  Ala.  548,  20  So.  feet  by  reason  of  the  mortgagees' 
331;  Hartly  v.  Matthews.  96  Ala.  names  being  stated  in  said  mort- 
224,  11  So.  452;  Ross  v.  New  Eng.  gages  by  their  partnership  or  firm 
Mortg.  Sec.  Co.  101  Ala.  362,  13  So.  name  instead  of  the  individual 
564.  names  of  said  partnership  or  firm. 

■"Grider   v.    American    Freehold  Laws  1881,  ch.  140. 
Land  Mortg.  Co.  99  Ala.  281,  292, 
12  So.  775. 
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fies  the  mortgajge.^'*  In  case  of  the  death  of  one  of  such  mortgagees, 
an  action  to  recover  the  debt  or  to  enforce  the  mortgage  may  be  main- 
tained in  ti^  name  of  the  survivor.***  But  a  mortgage  given  to  two 
or  more  persons  to  secure  their  several  debts  is  several  and  not  joint; 
each  mortgagee  has  a  right  to  enforce  his  claim  under  the  mortgage, 
in  a  form  adapted  to  the  case,  and  of  course  the  surviving  mortgagee 
cannot  maintain  an  action  on  the  mortgage  to  enforce  payment  of  the 
debt  due  the  deceased  mortgagee.**'  A  round  sum  named  as  the  debt 
may  be  divided  by  the  mortgage  into  specific  items  payable  to  each 
of  several  creditors.  In  such  case  the  mortgage  secures  each  of  such 
creditors  for  a  fixed  and  definite  sum,  and  may  be  enforced  by  such 
of  them  as  bring  suit  for  foreclosure  without  awaiting  the  bringing 
in  of  all  the  parties  secured.***  The  mortgage  is  presumed  to  be  for 
the  benefit  of  the  mortgagees  pro  rata  to  the  debts  secured  ;**^  though, 
if  the  amount  of  the  debts  be  not  fized,  the  mortgage  might  be  pre- 
sumed to  be  for  their  benefit  equally.  Such  a  mortgage  does  not  con- 
stitute the  mortgagees  trustees  one  for  the  other,  at  least  before  the 
law  day.*** 

But  whether  the  debt  secured  be  joint  or  several,  after  foreclosure 
ihe  mortgagees  become  tenants  in  common  of  the  land.*** 

A  mortgage  to  husband  and  wife  upon  the  death  of  the  husband 
vests  in  the  wife.***^ 

Under  statutes  which  make  gratits  to  two  or  more  persons  tenan- 
cies in  common,  unless  there  are  words  which  clearly  show  an  inten- 
tion to  create  a  joint  tenancy,  the  mere  fact  that  the  conveyance  is 
in  mortgage  affords  no  implication  controlling  the  statute  and  mak- 
ing the  mortgagees  joint  tenants.*^^ 

A  mortgagee  of  an  undivided  half  of  a  parcel  of  land  does  not  be- 
come a  tenant  in  common  with  the  owner  of  the  other  half  imtil  his 
title  has  become  absolute  by  a  completed  foreclosure.  Before  that 
time  the  mortgage  is  only  a  Hen,  and  the  estate  is  to  be  dealt  with  as 
belonging  to  the  mortgagor.*** 

A  mortgage  to  a  partnership  in  its  firm  name,  without  naming  the 


"•Wright  V.  Ware,  58  Ga.  150. 

"*  Blake  v.  Sanborn,  8  Gray,  154; 
Webster  y.  Vandeventer,  6  Mass. 
428;  Mutual  L.  Ins.  Co.  v.  Sturges, 
32  N.  J.  Eq.  678. 

"■Gilson  ▼.  Gllson,  2  Allen,  115, 
117;  Burnett  v.  Pratt,  22  Pick.  556; 
Brown  v.  Bates,  55  Me.  520,  92 
Am.  Dec.  613. 

""Shelden  v.  Eraklne,  78  Mich. 
627,  44  N.  W.  146. 

"'Adams  v.  Robertson,  37  111.  45; 
Willis  v.  Caldwell,  10  B.  Mon.  199. 


See  Jones  on  Chattel  Mortgages, 
§  84. 

"■  Bates  V.  Coe,  10  Conn.  280,  293. 

"*  Goodwin  v.  Richardson,  11  Mass. 
469;  Randall  v.  Phillips,  3  Mason, 
378;  Donnels  v.  Edwards,  2  Pick. 
617;  Burnett  V.  Pratt.  22  Pick.  556. 

"•  Draper  v.  Jackson,  16  Mass.  480. 

•"Randall  v.  Phillips.  3  Mason, 
378. 

*"  NorcroBS  v.  Norcross.  105  Mass. 
265,  and  cases  cited. 
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individual  members  of  the  firm,  though  irregular  and  informal,  may 
be  enforced  by  the  partnership.  The  partnership  name,  containing 
the  name  of  one  or  more  of  the  partners,  sufficiently  identifies  the 
partners  named  so  that  the  title  will  vest  in  them.  For  stronger  rea- 
sons, this  is  the  rule  in  States  in  which  a  mortgage  is  regarded  as 
merely  a  lien  and  not  a  title;  for  there  is  no  question  that  a  lien  may 
accrue  to  a  partnership  in  its  firm  name.**'* 

A  mortgage  to  "The  People^s  Bank,"  under  which  name  an  indi- 
vidual contracts  business,  vests  the  legal  title  in  the  individual.*** 

In  a  trust  deed,  the  legal  title  is  conveyed  to  a  trustee  for  the  bene- 
fit of  third  persons  named  or  described.  It  is  not  essential,  how- 
ever, that  the  beneficiaries  shall  be  named;  it  is  sufficient  if  they 
are  so  described  or  designated  that  they  may  be  ascertained.  Thus, 
where  a  deed  of  trust  was  given  by  a  dairyman  to  a  trustee  to  secure 
all  persons  who  might  furnish  milk  to  be  made  into  butter  and  cheese 
and  sold  by  the  grantor  on  their  account,  but  he  failed  to  state  the 
names  of  the  beneficiaries  to  be  secured,  the  deed  was  held  valid,  for 
the  beneficiaries  were  those  who  should  thereafter  furnish  to  the 
grantor  milk  to  be  manufactured  by  him  into  butter  and  cheese. 
The  deed  of  trust  was  a  continuing  offer  by  the  grantor  to  secure 
all  persons  who  might  patronize  him.***^ 

***  Foster  v.  Johnson,  39  Minn.  378,  *^  First  National  Bank  v.  Schween, 

40  N.  W.  255.                                         *  127  lU.  573,  20  N.  B.  681,  11  Am. 

*^  Carlisle  v.  People's  Bank,  122  St  Rep.  174. 
Ala.  446,  26  So.  115. 
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I.  Existing  Interests  in  Real  Property. 

§  136.   Every  kmd  of  interest  in  real  estate  may  be  mortgaged 

if  it  be  subject  to  sale  and  assignment.*  It  does  not  matter  that  it 
is  a  right  in  remainder  or  reversion,  a  contingent  interest,  or  a  pos- 
sibility coupled  with  an  interest,  if  it  be  an  interest  in  the  land  it- 
self.' But  an  interest  in  the  proceeds  of  land  ordered  to  be  sold  and 
distributed  among  legatees  is  not  a  subject  of  mortgage.'  A  mere 
personal  right  or  interest,  as,  for  instance,  a  right  of  preemption 
of  public  lands,  is  of  course  not  susceptible  of  mortgage;*  yet  the 
land  subject  to  preemption  may  be  mortgaged,*^  and  so  may  be  a  min- 
ing claim  located  upon  public  land.*  If  one  entitled  to  redeem 
from  a  foreclosure  sale  assigns  such  right  as  security  for  a  debt,  the 
assignee  is  a  mortgagee.^ 

The  Code  of  California  states  the  general  rule  of  law  upon  this 
subject  in  the  provision  that  any  interest  in  real  property  which  is 
capable  of  being  transferred  may  be  mortgaged.^ 

Such,  for  instance,  is  the  interest  of  one  who  holds  an  agreement 
or  bond  for  title  f  the  interest  of  the  one  in  possession  imder  a  parol 


>  Nellgh  V.  Mlchenor,  11  N.  J.  Eq, 
539;  Miller  v.  Tipton,  6  Blackf.  238, 
Dorsey  v.  Hall.  7  Neb.  460. 

'Wilson  V.  Wilson..  32  Barb.  328; 
In  re  John  ft  Cherry  Streets,  1\9 
Wend.  659;  Wilson  v.  Russ,  17  Fla. 
691. 

■  Gray  v.  Smith,  3  Watts,  289. 

*Penn  v.  Ott,  12  La.  Ann.  233 
Gilbert  v.  Penn,  12  La.  Ann.  235 
Broussard  v.  Dugas,  5  La.  Ann.  585 
Whitney  v.  Buckman,  13  Cal.  536 
Reasoner  v.  Markley,  25  Kan.  635. 
See  $  177. 


his  preemption  after  he  has  exe- 
cuted a  mortgage,  and  that  he  gave 
the  mortgage  In  ignorance  of  the 
law.    Douglas  v.  Gould,  52  Cal.  656. 

•Whitney  v.  Buckman,  13  Cal. 
536;  Bush  v.  Marshall,  6  How.  284. 

'Alexander  v.  Sherman  (Ariz.), 
16  Pac.  45. 

^San  Jose  Safe-Deposit  Bank  v. 
Bank  of  Madeira,  121  Cal.  539,  54 
Pac.  83. 

*  Civil  Code  1903,  enacted  March 
21.  1872.  $  2947. 

*Laughlin  v.  Braley.  25  Kan.  147; 


A   court  of  equity  will   not   set  Baker  v.  Bishop  Hill  Colony,  45  111. 

aside  a  mortgage  made  by  a  pre-  264;   Crane  v.  Turner,  7  Hun.  357, 

emptor,  for  the  reason  that  the  stat-  67  N.  Y.  437;  Farmers*  Loan  ft  Trust 

ute  prohibits  him  from  perfecting  Co.  v.  Curtis,  7  N.  T.  466;  Smith  v. 

a33) 
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contract  to  purchase  ;^^  or  the  interest  of  the  holder  of  school  land 
certificates  until  forfeited  by  non-fulfillment  of  the  conditions  of 
sale/^  or  of  a  certificate  of  stock  in  an  unincorporated  company 
representing  an  interest  in  real  estate.** 

^An  easement  appurtenant  to  the  land  described^  and  all  rights, 
privileges  and  easements  subsequently  acquired,  which  are  essential 
to  the  full  enjoyment  of  the  property,  pass  by  the  mortgage,  though 
not  specifically  mentioned.**  Thus  a  contract  which  the  mortgagor 
has  for  the  purchase  of  a  strip  of  land  adjoining  the  land  described 
and  necessary  for  the  support  of  the  building  on  the  mortagor's  lot 
passes  by  his  mortgage,  though  the  contract  was  subsequent  to  the 
mortgage.** 

A  contract  for  an  option  to  purchase  land  at  an  agreed  price 
within  a  time  limited,  based  upon  a  sufiBicient  consideration,  is  an 
interest  in  real  estate  that  may  be  sold  or  assigned,  and  therefore 
may  be  mortgaged.** 

A  widow  who  has  an  unassigned  right  of  dower  in  land  can  make 
a  mortgage  of  such  land  which  will  cover  her  interest  in  it.  But 
though  at  the  same  time  she  has  a  power  under  her  husband's  will 
to  mortgage  such  land;  a  mortgage  executed  by  her,  without  refer- 
ring to  the  power,  will  be  deemed  a  mortgage  of  her  dower  right, 
and  npt  an  execution  of  the  power.*' 

A  devisee  who  has  a  vested  interest  in  the  land,  devised  may  mort- 
gage that  interest.*^ 

Patton,  12  W.  Va.   541;    Houghton  Ehode  Island  it  is  held  that  a  dow- 

V.  Allen,  75  Cal.  102,  16  Pac.  532,  ress  can  mortgage  her  unassigned 

14  Cal.  641;  Davis  v.  Davis,  88  Ala.  dower  interest  to  the  terre-tenabta 

623,  6  So.  908;   McPherson  v.  Hay-  only  and  that  her  mortgage  of  such 

ward,  81  Me.  329,  17  Atl.  164.  interest  to  a  stranger  conveys  no 

>«  Sinclair  v.  Armitage,   12   N.  J.  title.     Ritt  v.  Dooge,  20  R.  I.  133, 

Eq.  f74;  Bull  v.  Sykes,  7  Wis.  449;  37  Atl.  810;   Mazon  v.  Gray,  14  R 

Hagar  v.  Brainerd,  44  Vt.  294.  I.  641;  Weaver  v.  Sturtevant,  12  R. 

"Mowry  v.  Wood,  12  Wis.  413;  J.  537. 
Dodge  V.  Silverthom,  12  Wis.  644;         "Drake  v.  Paige,  127  N.  Y.  562, 

Jarvis  v.  Dutcher,  16  Wis.  307.  28  N.  E.  Rep. •  407.     A  will  devised 

^'Durkee  v.  Stringham,  8  Wis.  1.  the  residue  of  the  testator's  estate 

"  Swedish-Am.  Nat.  Bank  v.  Conn,  to  four   persons,   share  and   share 

Mut  L.  Ins.  Co.  83  Minn.  377,  86  N.  alike.    A  subsequent  clause  empow- 

W.  420;  Hyde  Park  Thomson-Hous-  ered  the  executors  to  sell  a  portion 

ton  Light  Co.  V.  Brown,  172  111.  329,  or  all  of  the  land  for  the  payment 

50  N.  E.  127.  of    debts    in    case    the    personalty 

^*  Swedish-Am.  Nat.  Bank  v.  Conn,  should  prove  insufficient,  and  also 

Mut.  L.  Ins.  Co.  83  Minn.  377,  86  N.  authorized    them    to    partition    the 

W.  420;  Barnard  v.  Wilson,  74  Cal.  land  among  the  four  devisees  after 

512,  16  Pac.  307;  In  re  Bull,  15  R.  the  payment  of  all  such  debts  and 

I.  534,  10  Atl.  484.  expenses.    It  was  held  that  the  land 

"Bank     of     Louisville    v.     Bau-  vested   in  the  devisees,   subject  to 

melster,  87  Ky.  6,  7  S.  W.  170.  the  execution  of  the  power  by  the 

"Mutual  L.  Ins.  Co.  v.  Shloman,  executors,  and  that  consequently  a 

119  N.  Y.   324,  24  N.  E.   177.     In  mortgage   executed  by  one  of  the 


135  INTERESTS  IN  REAL  PROPERTY.      [§§  137,  138 

A  mere  possibility  or  expectancy,  not  coupled  with  any  interest  in 
or  growing  out  of  the  property,  cannot  be  made  the  subject  of  a  mort- 
gage.** A  mere  expectancy  of  acquiring  property,  without  a  present 
interest  in  it,  is  not  a  subject  of  sale,  and  therefore  not  of  mortgage. 
*The  next  cast  of  a  fisherman^s  nef '  has  long  been  used  as  an  illus- 
tration of  a  mere  expectancy,  not  the  subject  of  grant.  In  a  late  case 
in  Massachusetts  it  was  sought  to  substantiate  such  a  sale,  and  the 
court  were  obliged  to  adjudge  that  a  man  has  no  salable  interest  in 
halibut  in  the  sea.  There  is  a  possibility,  they  say,  the  man  may  catch 
halibut,  but  he  has  no  actual  or  potential  interest  in  the  fish  until  he 
has  caught  them.** 

§  137.  All  kinds  of  vested,  contingent,  and  future  interests  may  be 
mortgaged.  An  estate  tail  may  be  mortgaged  by  the  life  tenant.  Such 
tenant  cannot  prejudice  the  rights  of  the  remaindermen,  but  can  con- 
vey whatever  interest  he  has.*®  A  vested  interest  in  remainder  may 
be  conveyed  in  mortgage.**  A  contingent  or  possible  interest  may  also 
be  the  subject  of  a  mortgage.**  Eeversions  and  remainders,  being 
capable  of  assignment,  may  be  the  subject  of  a  mortgage.**  When 
the  estate  mortgaged  is  a  contingent  remainder,  the  mortgage,  of 
course,  becomes  void  upon  the  happening  of  the  contingency  which 
divests  the  mortgagor.** 

§  138.  A  mortgage  passes  the  interest  of  the  mortgagor  whatever 
it  may  be.**  When  a  mortgage  is  made  of  an  estate  or  interest  al- 
ready incumbered  in  any  manner,  the  mortgage  of  course  attaches 
only  to  the  interest  then  remaining  in  the  mortgagor.    Upon  the  dis- 

devlsees,  before  partition,  on  his  un-  Lehndorf  v.  Cope,  122  111.  317,  13  N. 

divided     one-fourth    interest,     was  E.  505. 

valid.     See  also,   Davis  v.   Willson        *^  Flanders   v.   Oreely,    64   N.   H. 

(Ky.  1903),  74  S.  W.  696.  357,  10  Atl.  686. 

"Skipper  V.  Stokes,  42  Ala.  255.  '"Wilson  v.  Wilson,  32  Barb.  328. 
94  Am.  Dec.  646;  Purcell  v.  Mather,        '*2  Story  Bq.  Jur.  §  1021;  Curtis 

36  Ala.  570.     See  HofC  v.  Burd,  17  v.  Root  20  111.  518,  522. 
N.  J.  Eq.  201.  ^  L'Etoumeau   v.    Henquenet,    89 

"Low  V.  Pew,  108  Mass.  347,  11  Mich.  428.  50  N.  W.  1077. 
Am.  Rep.  357.     The  other  maxim        "  Brockschmldt     v.     Archer,     64 

(not    of    the    law)    is'  applicable:  Ohio  St.  502,  60  N.  E.  623.     Such, 

"First    catch   your    fish,"    etc.  *  In  for  instance,  as  an  undivided   in- 

Miles  ▼.  Miles,  78  Miss.  904,  it  was  terest     in     common     with     others, 

held  that  a  deed  by  a  son  to  his  Baker  v.  Shephard,  30  Oa.  706.    A 

brother  of  his  interest  in  particular  lessee  may  mortgage  his  leasehold 

land    of    their    father    during    his  interest  in  the  building  which  he 

life,   but  not   disclosing   this   fact,  has  erected  upon  the  land  of  an- 

with  a  reseVvation  of  a  lien  for  the  other.     French  v.  Prescott,   61   N. 

purchase-money  is  not  void,  but  ma>  H.  27;   Miller  v.  Michoud,  11  Rob. 

be  enforced  after  the  father's  death,  (La.)  225;.Knapp  v.  Jones,  143  III. 

the  father  having  in  confirmation  375,  32  N.  E.  382;  Cross  v.  Weare 

of  the  deed  made  a  conveyance  of  Commission  Co.  153  111.  499,  38  N. 

this  land  to  the  grantee  above.  E.  1038,  46  Am.  St.  Rep.  902;  Hagar 

■*Hosmer  v.  Carter.  68  111.  98.  The  v.  Brainerd,  44  Vt  294. 
limitation  was  to  "her  body  heirs." 
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charge  of  any  prior  incumbrance^  the  mortgage  interest  has  the  full 
advantage  of  the  discharge.  If  the  mortgagor  acquires  any  title  after 
making  the  mortgage,  that,  as  a  general  rule,  accrues  to  the  benefit 
of  the  mortgage  title. 

Although  the  mortgage  purports  to  convey  a  title  in  fee  simple, 
when  the  mortgagor  has  only  an  equitable  title,  it  is  effectual  to  pass 
such  equitable  title,  and  the  record  of  it  is  notice  to  subsequent  pur- 
chasers of  the  mortgagor's  interest.*'  But  a  mortgage  of  the  fee  given 
by  one  who  only  had  a  life  estate,  though  he  had  held  the  property 
under  a  will  for  thirty  years  supposing  he  took  a  fee  simple,  is  a  mort- 
gage of  a  life  interest  only,  and  a  foreclosure  of  it  after  the  death  of 
the  mortgagor  passes  no  title  to  the  purchaser.*^ 

Unless  the  conveyance  in  mortgage  be  limited  in  its  operation,  it 
passes  all  the  interest  of  the  mortgagor  in  the  property  described. 
It  passes  any  reversionary  interest  he  has;  for  instance,  a  mortgage 
of  land  subject  to  a  homestead  right  conveys  the  reversionary  inter- 
est after  the  expiration  of  the  homestead  estate,  although  the  wife 
did  not  join  in  it.**  If  there  be  an  outstanding  contract  of  sale 
of  which  notice  is  imparted  by  the  record  or  by  the  vendee's  poss^- 
sion;  the  mortgage  is  subject  to  the  vendee's  right  to  purchase;  and 
upon  a  foreclosure  and  sale  the  purchaser  takes  the  property  subject 
to  the  same  right.** 

A  mortgage  may  be  made  of  any  imperfect  title  which  the  mort- 
gagor has,  as,  for  instance,  an  imperfect  Spanish  title  which  was  sub- 
ject to  sale  and  assignment.'^ 

A  clause  in  a  mortgage,  "excepting  therefrom  so  much  of  said 
tracts  as  have  been  conveyed  by  the  mortgagor  by  deed  to  different 
individuals,^'  does  not  reserve  from  its  operation  a  portion  of  the 
premises  covered  by  a  prior  unrecorded  mortgage.*^ 

A  mortgage  of  several  lots  of  land  described  by  numbers  on  a  plan, 
and  by  courses  and  distances,  will  pass  all  the  title  the  mortgagor 
has  in  the  lots,  although  he  has  only  a  mortgage  title  to  one  of  them.** 
But  where  a  mortgagor  became  the  husband  of  the  mortgagee,  and 
the  two  joined  in  a  second  mortgage  of  the  premises  to  secure  a  prior 
debt  of  the  husband,  it  was  held  that  the  wife's  interest  under  the 

» Lincoln  Building  &  Saving  Asso.  »  Smith  v.  Provln,  4  Allen.   516; 

V.  Hass.  10  Neb.  581,  7  N.  W.  327;  McGuire  v.  Van  Pelt,  55  Ala.  344.- 

Laughlin  v.   Braley,   25  Kan.   147;  "Laverty  v.  Moore.  33  N.  Y.  658. 

Christian     v.     American     Freehold  "Massey  v.  Papln,  24  How.  362. 

Land  Mortg.  Co.  92  Ala.  130.  9  So.  « Eaton  v.  White,  18  Wis.  517. 

219;    Lovering   v.    Fogg,    18    Pick.  "Murdock  v.  Chapman.  9  Gray, 

(Mass.)  540.  156. 

"Mlxter  V.  Woodcock,  154  Mass. 
535.  28  N.  B.  907. 
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first  mortgage  was  not  thereby  affected.  She  had  not  joined  in  the 
mortgage  to  assign  her  own  mortgage,  but  to  effectually  pass  the 
equity  of  redemption.**  So  a  mortgage  of  all  the  land  and  right  to 
land  which  the  grantor  has  in  a  certain  town  does  not  include  land 
to  which  he  has  only  a  possibility  of  a  reversion  on  the  non-perform- 
ance of  a  condition  subsequent.**  But  a  mortgage  of  land  by  a  vendor, 
who  holds  notes  for  the  purchase-money  of  the  same  land  and  a 
vendor's  lien,  does  not  transfer  the  notes  in  the  absence  of  an  ex- 
press mention  of  them.** 

§  138  a.  By  way  of  estoppel  in  pais,  an  owner  of  land  may  be 
bound  by  a  mortgage  of  it  made  by  a  third  person.  Thus,  a  person 
having  title  to  real  estate,  who  represents  another  as  the  owner,  and 
thereby  induces  a  third  party  to  accept  from  that  other  a  mortgage 
for  a  valuable  consideration,  is  in  equity  bound  by  such  mortgage, 
and  is  not  permitted  to  set  up  his  own  title  against  it.** 

§  138.  There  may  be  a  mortgage  of  a  mortgage.  One  may  mort- 
gage an  interest  in  real  estate  which  he  himself  holds  in  mortgage.*^ 
He  conveys  all  the  interest  he  has;  and  if  he  afterwards  acquire  an 
absolute  title,  the  second  mortgagee  by  foreclosing  his  mortgage  ac- 
quires an  absolute  estate.**  If  a  married  woman  having  a  mortgage 
upon  her  husband's  land  imite  with  him  in  the  granting  part  of  the 
deed  and  in  the  covenants,  she  conveys  her  mortgage  interest;**  but 
if,  having  such  a  mortgage,  she  join  her  husband  in  a  subsequent 
mortgage  merely  to  release  her  dower  and  homestead,  she  does  not 
thereby  subject  her  mortgage  interest  to  the  lien  of  the  latter  mort- 
gage.*® 

§  140.  A  mortgage  may  be  made  of  rents  due  under  a  lease,  and, 
although  a  right  of  entry  be  given  to  the  mortgagee,  the  mortgage  is 
a  mere  security,  like  any  other  mortgage  of  real  estate,  and  the  mort- 
gagor remains  the  real  owner  until  foreclosure  and  sale.*^  A  mort- 
gage may  be  made  of  a  ditch  for  mining  purposes,  the  grantee  hav- 
ing authority  to  collect  the  rents  and  profits  of  it.*^ 


»  Power  V.  Lester.  23  N.  Y.  527. 

"•Richardson  v.  Cambridge,  2  Al- 
len, 118,  79  Am.  Dec.  767. 

"Bell  V.  Blair,  65  Miss.  191,  30 
So.  373. 

••Parlin  v.  Stone,  48  Fed.  808; 
Rice  T.  Bunce,  49  Mo.  231;  Story  Bq. 
Jur.  §  385;  Sweaney  v.  Mallory,  62 
Mo.  485;  Hart  v.  Giles,  67  Mo.  175. 

**CiittB  V.  York  Manuf.  Co.  18 
Me.  190.  This  point  was  not  be^ 
fore  the  court.  But  see  Hudson  City 


Sav.  Inst.  V.  McArthur,  8  N.  Y.  W. 
Dig.  63. 

"Murdock  v.  Chapman,  9  Gray, 
156.  See  Power  v.  Lester,  23  N.  Y. 
527. 

"Gregory  v.  Gregory,  16  Ohio  St. 
560. 

••  Kitchen  V.  Mudgett,  37  Mich.  81. 

**  Potts  V.  Blanchard,  19  La.  Ann. 
167. 

«  Carpenter  v.  Millard,  38  Vt  9. 
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0 

§  141.  A  mortg^e  given  by  one  part  owner  of  land  upon  pur- 
chasing the  remaining  portion,  which  describes  the  whole  parcel,  is 
construed  to  embrace  the  entire  interest,  and  not  merely  the  undi- 
vided interest  conveyed  by  the  mortgagee.** 

The  owner  of  certain  land,  having  conveyed  an  undivided  half  of 
it  by  a  deed  fully  describing  it,  afterwards  conveyed  the  remaining 
undivided  half  to  the  same  grantee,  and  received  from  him  at  the 
same  time  a  mortgage  conveying  '^the  following  real  estate  in  Stam- 
ford :  viz.,  the  same  and  all  the  real  estate  described  in  the  deed  of 
the  said  grantor  to  me  dated  Nov.  18,  1847,*'  the  first-named  deed. 
The  mortgage  was  construed  to  cover  the  whole  title  and  interest  ac- 
quired by  the  mortgagor  by  the  two  deeds,  and  not  merely  the  undi- 
vided half  conveyed  to  him  by  the  former  deed.** 

A  mortgage  by  a  tenant  in  common  of  a  moiety  of  land  passes  only 
his  interest,  although  he  at  the  time  holds  a  power  from  the  owner 
of  the  other  moiety,  and  the  mortgage  purports  to  be  of  the  whole 
estate,  if  it  does  not  purport  to  be  made  by  virtue  of  his  power  from 
the  other  owner,  as  well  as  in  his  own  right.*' 

§  142.   The  mortgage  of  a  buildixig  carries  with  it  the  land  on 

which  it  stands  which  is  essential  to  its  use,  if  such  appears  to  have 
been  the  intention  of  the  parties.*'  Thus  a  mortgage,  made  to  se- 
cure advances  to  enable  the  mortgagor  to  erect  a  building  on  leased 
land,  of  "all  his  right,  title,  and  interest  which  he  now  has  in  the 
foundation  or  stone-work  of  said  building,  and  which  he  may  have  in 
and  unto  said  building,  during  its  erection  and  completion,  and  after 
it  is  completed,*'  passes  the  land  on  which  the  building  stands.*^ 
The  right  which  the  grantor  has  in  the  foundation,  stone-work,  and 
building  is  not  merely  or  mostly  a  right  to  the  materials  of  whidi 
they  are  composed,  but  the  right  of  having  them  on  the  land  as  part 
of  a  structure,  with  the  right  to  use  and  occupy  them  for  a  long 
period  of  time.  It  is  a  grant  of  his  right  to  use  and  occupy  the  land 
under  the  lease. 

As  a  general  rule,  a  building  erected  upon  the  land  of  another  be- 
comes a  part  of  the  realty,  and  it  is  only  by  an  express  agreement 
that  one  can  have  a  separate  property  in  such  a  building  as  a  chattel, 
with  a  right  to  remove  it.    If  one  having  a  contract  for  the  purchase 

«  Shlrras  v.  Calg,  7  Cranch,  34.  *•  Wilson  v.  Hunter,  14  Wis.  683. 

^  Van  Rensselaer  v.  Dennlson,  35  And  see  Whitney  v.  Olney,  3  Mason, 

N.  Y.  393.  280;    Esty   v.   Baker,   48   Me.    495; 

«Kldd    V.    Teeple,    22    Cal.    255,  Doyle  v.  Lord,  64  N.  Y.  433.  436,  21 

First  Nat.  Bank  v.  Illinois  Steel  Co.  Am.  Rep.  629. 

174  111.  140,  148,  51  N.  B.  200,  quot-  "  Greenwood  v.  Murdock,  9  Gray, 

ing  text  20,  69  Am.  Dec.  272. 


139 


INTEBESTS  IK  REAL  PROPERTY. 
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of  a  lot  of  land  erects  a  house  upon  it^  in  pursuance  of  an  agreement 
that  he  will  do  so,  and  that  on  receiving  a  deed  of  the  land  he  will 
mortgage  it  to  the  owner  to  secure  the  purchase-money,  he  cannot, 
before  receiving  a  deed  of  the  land,  mortgage  the  house  as  personal 
property  to  another.  This  agreement,  instead  of  being  an  agreement 
that  the  house  may  be  held  separate  from  the  land,  is  in  effect  an 
agreement  that  the  building  and  land  shall  be  united  and  held  to- 
gether.** 

§  143.  House  moved  from  the  land. — ^A  mortgage  was  made  of  a 
lot  of  land  upon  which  was  a  dwelling-house.  Subsequently,  and 
without  the  knowledge  or  consent  of  the  mortgagee,  the  mortgagor 
removed  the  house  from  the  lot  upon  which  it  stood,  and  placed 
it  upon  an  adjoining  lot.  It  was  held  that  the  mortgagee  retained 
his  lien  upon  the  dwelling-house,  and  that  the  house  might  be  sold 
after  first  applying  the  lot  covered  by  the  mortgage  towards  satisfy- 
ing it.  The  adjoining  lot  was  owned  by  the  wife  of  the  mortgagor, 
and  the  removal  was  with  her  knowledge.**  By  agreement,  express 
or  implied,  between  the  owner  of  real  estate  and  the  owner  of  build- 
ings, the  latter  may  annex  the  buildings  to  the  realty  without  their 
becoming  part  of  it.  So,  in  the  case  stated,  the  house  did  not  neces- 
sarily become  a  part  of  the  lot  upon  which  it  was  placed  by  the  re- 
moval. Under  such  circumstances  there  is  no  reason  why  the  mort- 
gagee should  not  have  the  benefit  of  the  security  for  which  he 
contracted.  No  question  arises  in  this  case  as  to  the  effect  of  sub- 
stantial alterations  in  the  building,  which  might  sometimes  affect 
or  change  the  title  to  property  altered  from  its  original  form.  Such 
was  the  case  where  a  mortgagor  removed  a  dwelling-house  from  the 
mortgaged  premises,  and  used  the  materials  in  the  construction  of  a 
house  upon  another  lot  of  land,  and  afterwards  sold  the  house  and  lot. 
The  materials  having  thus  become  a  part  of  the  freehold,  the  right 
of  property  therein  vested  in  the  grantee  of  the  land ;  and  therefore 
the  mortgagee  could  not  maintain  trover  against  the  purchaser,  either 
for  the  new  house  or  for  the  old  materials  used  in  its  construction."® 


« Milton  V.  Colby.  5  Met.  78.  Or 
the  mortgage  might  maintain  tres- 
imss.  Smith  v.  Goodwin,  2  Me.  173. 
See  §  687;  and  Jones  on  Chattel 
Mortgages,  §  123. 

*  Hamlin  v.  Parsons,  12  Minn.  108, 
90  Am.  Dec.  284.  And  see  Hutchlns 
V.  King,  1  Wall.  53;  Betz  v.  Muench 
(N.  J.).  13  Atl.  622;  Betz  v.  Verner, 
46  N.  J.  Eq.  256,  19  Atl.  206;  §S  455, 
688.  In  Kftnias  it  is  unlawful  to 
remove  a  building  from  mortgaged 


land  without  the  consent  of  the 
mortgagee.  As  to  the  Indictment 
or  prosecution,  see  State  v.  Decker, 
52  Kan.  193,  34  Pac.  780. 

••Pierce  v.  Goddard,  22  Pick.  559, 
33  Am.  Dec.  764.  "The  general  rule 
is,"  says  Mr.  Justice  Wilde,  "that 
the  owner  of  property,  whether 
the  property  be  ^movable  or  Immov- 
able, has  the  right  to  that  which  is 
united  to  it  by  accession  or  adjunc- 
tion.   But  by  the  law  of  Bngland  as 
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§  144.  Whether  ftztnres  severed  from  the  realty  become  personal 
property,  and  when  taken  away  from  the  realty  are  freed  from  the 
lien  of  the  mortgage,  is  a  question  upon  which  the  authorities  are  di- 
vided."* A  house  having  been  floated  ofiE  the  lot  covered  by  the  mort- 
gage into  an  adjacent  street  by  a  flood  was  sold  by  the  owner  to  a 
person  who  had  notice  of  all  the  circumstances.  An  action  was 
brought  to  foreclose  the  mortgage  upon  the  land  and  the  house,  then 
standing  in  the  street.  The  court  held  that  the  house  was  effectually 
removed  from  the  operation  of  the  mortgage  lien ;  and  that,  so  far  as 
the  legal  effect  of  the  removal  was  concerned,  it  was  immaterial 
whether  the  severance  was  by  the  act  of  God,  as  in  this  case,  or  the 
act  of  man."*  But  in  a  case  before  the  Supreme  Court  of  the  United 
States,"'  Mr.  Justice  Field  declared  that  the  mortgage  covers  the 
timber  after  it  is  cut  and  removed  from  the  land  as  well  as  before; 
that  the  sale  of  it  by  the  mortgagors  does  not  divest  the  mortgage 
lien;  that  the  purchaser  of  the  timber  takes  it  subject  to  this  para- 
well  as  by  the  civil  law,  a  trespasser  It  is  equally  clear  that  he  cannot 
who  wilfully  takes  the  property  of  maintain  the  present  action  for  the 
another  can  acquire  no  right  In  it  conversion  of  the  materials  taken 
on  the  principle  of  accession,  but  from  the  old  house.  The  taking 
the  owner  may  reclaim  it,  what-  down  of  that  house  and  using  the 
ever  alteration  of  form  it  may  have  materials  in  the  construction  of  the 
undergone,  unless  it  be  changed  in-  new  building  was  the  tortious  act 
to  a  difPerent  species  and  be  incapa^  of  the  mortgagor,  for  which  he 
ble  of  being  restored  to  its  former  alone  is  responsible."' 
state;  and  even  then  the  trespasser,  "^Hill  v.  Owin,  61  Cal.  47;  Gkird* 
by  the  civil  law,  could  acquire  no  ner  v.  Finley,  19  Barb.  317,  hold 
right  by  the  accession,  unless  the  that  the  lien  is  lost.  But  contra,  see 
materials  had  been  taken  away  in  Hutchins  v.  King,  1  Wall.  53,  69,  per 
ignorance  of  their  being  the  prop-  Field,  J.,  cited  below;  Dorr  v.  Dud- 
erty  of  another.  But  there  are  ex-  derar,  88  111.  107;  §  688. 
ceptions  to  the  general  rule.  It  is  "■Buckout  v.  Swift,  27  Cal.  433, 
laid  down  by  Molloy  as  a  settled  87  Am.  Dec.  90.  Mr.  Justice  Shaft* 
principle  of  law,  that  if  a  man  cuts  er,  delivering  the  opinion  of  the 
down  trees  of  another,  or  takes  court,  said:  "A  building,  severed 
^  timber  or  plank  prepared  for  the  and  removed  from  mortgaged  lands, 
erecting  or  repairing  of  a  dwelling-  of  which  lands  it  formed  a  part 
house,  nay.  though  some  of  them  are  when  the  mortgage  was  given.  Is 
for  shipping,  and  builds  a  ship,  the  dislncumbered  of  the  lien,  substan- 
property  follows,  not  the  owners,  tially  on  the  same  principle  that  a 
but  the  builders.  Mol.  De  Jure  Mar.  building,  erected  upon  the  lands 
lib.  2,  ch.  1,  §  7.  ...  In  the  after  the  giving  of  the  mortgage, 
present  case  It  cannot  be  questioned  is  subject  to  the  lien.  In  the  first 
that  the  newly  erected  dwelling-  case  the  building  Is  withdrawn  from 
house  was  a  part  of  the  freehold,  the  operation  of  the  mortgage,  for 
and  was  the  property  of  the  mort-  the  reason  that  it  has  ceased  to  be 
gagor.  The  materials  used  in  its  a  thing  real;  in  the  other,  mere 
construction  ceased  to  be  personal  materials  are  brought  under  the 
property,  and  the  owner's  property  lien,  for  the  reason  that  they  have 
in  them  was  divested  as  effectually  become  a  structure  by  combination, 
as  though  they  had  been  destroyed,  and  the  structure  has  become  a 
It  is  clear,  therefore,  that  the  plain-  thing  real  by  position." 
tiff  could  not  maintain  an  action,  ""Hutchins  v.  Ring,  1  Wall.  53. 
even  against  the  mortgagor,  for  the  59.  And  see  Gore  v.  Jenness,  19  Me. 
conversion  of  the  new  house.    And    53. 
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mount  lien;  and  that  the  holders  of  the  mortgage  can  follow  it  and 
take  possession  of  it,  and  hold  it  until  the  amount  due  upon  the  mort- 
gage is  paid.  But  what  the  effect  of  the  severance  of  fixtures  is  de- 
pends very  largely  upon  the  view  taken  as  to  the  nature  and  effect 
of  a  mortgage;  whether  it  be  regarded  as  a  conveyance  of  the  legal 
title  to  the  property,  giving  the  mortgagee  also  the  right  of  posses- 
sion, or  whether  it  be  regarded  merely  as  a  lien,  and  the  mortgagor 
is  protected  in  his  possession  until  foreclosure.  On  the  one  hand  the 
mortgagee's  legal  ownership  or  his  actual  or  constructive  possession 
enable  him  to  follow  and  recover  the  property  severed;  but  on  the 
other  hand  he  has  merely  a  right  to  restrain  the  removal  of  the 
property  by  injunction,  or  after  the  removal  at  most  only  a  right  to 
recover  damages  for  wrongfully  impairing  his  security."* 

§  145.  A  mortgage  of  wood  not  standing  on  the  land  of  the  mort- 
gagor is  a  mortgage  of  personal  property,  and  a  record  of  it  as  a 
mortgage  of  real  estate  is  ineffectual.*^*  But  growing  wood  or  tim- 
ber is  a  portion  of  the  realty,  and  is  embraced  in  a  mortgage  of  the 
land. 

§  146.  A  mortgage  of  improvements  conveys  no  title  to  the  land 
itself.  It  passes  only  a  right  to  the  improvements  placed  upon  the 
land  by  the  mortgagor,  or  an  equitable  right  to  compensation  for 
them  in  case  the  owner  of  the  land  should  take  possession.  A  subse- 
quent acquisition  of  the  title  to  the  land  by  the  mortgagor  does  not 
in  sucli  case  inure  to  the  benefit  of  the  mortgagee.**  A  mortgage  of 
a  building  erected  on  leased  land  under  an  agreement  that  the  lessee 
might  remove  it,  or  the  lessor  should  pay  for  it  at  its  appraised 
value,  is  a  mortgage  of  realty  falling  within  the  designation  of  a 
chattel  real  at  common  law.*^ 

§  147.  The  lien  of  a  mortgage  extends  to  all  improvements  and 
repairs  subsequently  made  upon  the  mortgaged  premises,  whether 
made  by  the  mortgagor  or  by  a  purchaser  from  him  without  actual 
notice  of  the  existence  of  the  mortgage.*®  Thus  a  mortgage  of  a 
ditch  or  flume  in  process  of  construction  includes,  without  any  spe- 
cial mention,  all  improvements  or  fixtures  then  on  the  line  located 
for  the  flume,  as  well  as  those  which  may  afterwards  be  put  thereon.** 

"*See  §  458;   Vemer  v.  Betz,  46  ton  v.  Moore,  S4  N.  C.  479,  37  Am. 

N.  J.  Eq.  256,  19  Atl.  206.  Rep.  627;  Mutual  Benefit  L.  Ins.  Co. 

"Douglas  y.  Shumway,  13  Gray,  v.  Huntington,  57  Kan.  744,  48  Pac. 

498.  19;   Gibson  v.  Am.  Loan  ft  T.  Co. 

"•Mitchell  y.  Black,  64  Me.  48.  58  Hun,  443,  12  N.  T.  Supp.  444; 

*  Griffin  v.  Marine  Co.  of  Chicago,  Grosvenor  v.  Bethell,  93  Tenn.  577, 

52  ni.  130.  28  S.  W.  1096. 

"Martin   v.   Beatty.   54   111.   100;  "•Union   Water   Co.   v.   Murphy's 

Rice  y.  Dewey,  54  Barb.  455;  Whar-  Flat  Fluming  Co.  22  Cal.  620. 
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§  148.  An  abitraot  of  title  delivered  by  the  owner  of  land  to  tbe 
mortgagee's  attorney,  for  the  purpose  of  decreasing  the  expenses  of 
searching  the  title,  may  be  regarded  as  part  of  the  security  for  the 
loan ;  and  accordingly  it  has  been  held  that  the  mortgagor  is  not  en- 
titled to  the  possession  of  it  until  the  mortgage  is  paid.  In  case  of 
a  sale  of  the  mortgage,  or  of  a  foreclosure,  it  would  be  necessary  that 
the  mortgagee  should  have  it,  or  that  another  should  be  made.*^ 

II.  Accessions  to  the  Mortgaged  Property, 

§  149.  At  oommon  law,  notlung  can  be  mortgaged  that  does  not 
belong  to  the  mortgagor  at  the  time  the  mortgage  is  made.*^  ^^t  is 
a  common  learning  in  the  law,  that  a  man  cannot  grant  or  charge 
that  which  he  hath  not.'*'*  He  must  have  a  present  property,  either 
actual  or  potential,  in  the  thing  sold  or  mortgaged.**  Therefore  at 
law,  although  a  mortgage  in  terms  is  made  to  cover  after-acquired 
property,  yet,  after  such  property  is  acquired,  an  execution  levied 
upon  it  as  the  property  of  the  mortgagor,  or  a  sale  by  him,  will  prevail 
over  the  mortgage.** 

But  a  different  rule  prevails  in  equity.*'  Judge  Story,  after  an 
elaborate  examination  of  the  question,  in  stating  the  result  of  it  says : 
^^It  seems  to  me  the  clear  result  of  all  the  authorities,  that  wherever 
the  parties  by  their  contract  intended  to  create  a  positive  lien  or 
charge,  either  upon  real  or  personal  property,  whether  then,  owned 
by  the  assignor  or  not,  or,  if  personal  property,  whether  it  is  then 
in  esse  or  not,  it  attaches  in  equity  as  a  lien  or  charge  upon  the  par- 
ticular property  as  soon  as  the  assignor  or  contractor  acquires  a  title 
thereto  against  the  latter,  and  all  persons  asserting  a  claim  thereto 
under  him,  either  voluntarily  or  with  notice,  or  in  bankruptcy.**** 

"Holm  V.  WuBt,  11  Abb.  Pr.  N.  .     ••Looker  v.  Peckwell,  38  N.  J.  L. 

S.  113.  253,  and  cases  cited.                                       I 

» Jones    on    Chattel    Mortgages,  "Langton  v.  Horton,  1  Hare,  649; 

S  138;  Moody  v.  Wright.  13  Met.  17.  Little  Rock  ft  Fort  Smith  Ry.  Co. 

46  Am.  Dec.  706;  Jones  v.  Richard-  v.    Page.    85    Ark.    804;    Frank   v. 

son.  10  Mass.  481;  Pierce  v.  Bmery.  Hicks.  4  Wyo.  502,  85  Pac.  475. 

32  N.  H.  484;  Amonett  v.  Amis.  16  In   a    recent   case   in   Kentucky, 

La.   Ann.   225;    Ross  v.   Wilson,  7  however,  it  is  said  that  if  such  a 

Bush.  29.     And  see  Coe  v.  Colum-  mortgage  is  enforceable  in  equity 

bus.   Piqua  ft  Ind.  R.  Co.  10  Ohio  St.  at  all.  it  can  only  be  enforced  as  a 

372,  391,  75  Am.  Dec.  518;  Lunn  v.  right  under  the  contract,  and  not  as 

Thornton.  1  Com.  B.  379.  a   trust  attached  to  the   property. 

**  Perkins,  tit.  Grant,  f  65.  Ross  v.  Wilson.  7  Bush.  29. 

•Looker  v.  Peckwell.  38  N.  J.  L.  "Mitchell   v.   Winslow,   2    Story. 

253;   Smlthurst  v.  Edmunds.  14  N.  630;  and  see  Smlthurst  v.  BdmnndB, 

J.    Eq.    408;    Benjamin    on    Sales*  14  N.  J.  Eq.  408;   Jarvis  v.  State 

§S  78-84.  Bank,  22  Colo.  809,  45  Pac  605. 
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§  150.  Products  of  the  soil. — ^TJpon  this  principle  a  valid  mort- 
gage may  be  made  by  an  owner  or  lessee  in  possession  of  land  of  a 
crop  to  be  raised  by  him  the  coming  season,  or  of  crops  to  be  grown 
within  a  certain  period.*^  It  is  a  general  rale  that  a  thing  which 
has  a  potential  existence  may  be  mortgaged,  '^nd  is  the  mother 
and  root  of  all  fruits,"  says  Lord  Hobart.*'  "Therefore  he  that  hath 
it  may  grant  all  f rnits  that  may  arise  from  it  after,  and  the  property 
shall  pass  as  soon  as  the  fruits  are  extant." 

A  landlord  has  no  snch  interest  in,  or  title  to,  crops  grown  on  the 
rented  lands  as  can  be  made  the  subject  of  a  valid  mortgage.** 

A  inortgage  of  grain  "now  standing  and  growing"  in  the  field 
does  not  cover,  as  against  an  attaching  creditor,  grain  which  had  at 
the  time  of  the  execution  of  the  mortgage  been  cut.^^ 

Under  a  mortgage  of  a  greenhouse  and  nursery,  together  with  the 
shrubs  and  plants  belonging  to  the  same,  new  plants  and  shrubs,  the 
growth  of  cuttings  from  those  growing  at  the  time  of  the  mortgage, 
pass  to  the  mortgagee  by  accession.^^ 

§  161.  Crops  not  sown. — ^A  valid  mortgage  of  a  crop  before  it  is 
raised  may  be  made  by  an  owner  or  lessee  of  land,^*  and  although 
the  seed  of  it  has  not  been  sown  or  planted.^'    A  person  having  the 

« Jones    on    Chattel    Mortgages,  tached   so   much    of   the   stock   of 

§  142;   Arques  v.  Wasson,  51  Cal.  plants  ai^d  shrubs  as  were  not  cov- 

620,  21  Am.  Rep.  718;   Lehman  v.  ered  by  the  mortgage.    His  counsel 

Marshall,  47  Ala.  362;  Jones  v.  Web-  claimed  that  the  maxim,  "Partus  se- 

ster,    48    Ala.    109.    And    see   Van  quitur  ventrem,"  did  not  apply;  that 

Hoozer   v.    Cory,   34   Barb.   9,    12;  it  might  as  well  be  contended  that 

Stover  V.  Eycleshimer,  3  Keyes,  620.  trees  raised  from  the  seed  of  apples 

See    contra,    at    law,    Mllliman    v.  picked     from     a     mortgaged     tree 

Neher,    20    Barh.    37;    Barnard    v.  passed  under  the  mortgage,  as  to 

ESaton,  2  Cush.  294,  per  Shaw,  C.  J. ;  say  the  cuttings  did. 

Comstock    V.    Scales,    7    Wis.    159;  "See    §    150;    Jones    on    Chattel 

Hutchinson  v.  Ford,  9  Bush,  318,  15  Mortgages,    §   143;    Ellett  v.   Butt, 

Am.  Rep.  711;  Booker  v.  Jones,  55  1  Woods,  214;  Robinson  v.  Mauldin, 

Ala.  266.    See,  however,  Tomlinson  11  Ala.  977;   Everman  v.  Robb,  52 

V.  Greenfield,  31  Ark.  557;  Redd  v.  Miss.  653,  24  Am.  Rep.  682;  Grana 

Burrus.  58  Ga.  574;  Glttings  v.  Nel-  Forks  Nat.  Bank  v.  Minneapolis  k 

son.  86  111.  591.  N.  Elevator  Co.  6  Dak.  367,  43  N. 

**  Grantham   v.    Hawley,    Hobart,  E.  806. 

132.     He  further  remarks  that  "a  "Butt   v.    Ellett,    19    Wall.    544; 

person  may  grant  all  the  tithe  wool  Apperson  v.  Moore.  30  Ark.  56,  21 

that  he  shall  have  in  such  a  year;  Am.  Rep.  170;  Comstock  v.  Scales, 

yet  perhaps  he  shall  have  none;  but  7  Wis.  159;  Woods  v.  Rose,  135  Ala. 

a  man   cannot  grant  aU  the  wool  297.  33  So.  41;  Shows  v.  Brantley, 

that  shall  grow  upon  his  sheep  that  127  Ala.  352,  28  So.  716. 

he  shall  buy  hereafter;   for  there  The  statute  of  Xissiisippi,  provld- 

he  hath  it  neither  actually  nor  po-  lug  that  mortgages  may  be  made  of 

tentially."  cotton  crops  to  be  produced  within 

*Broughton    v.    Powell,    52    Ala.  fifteen  months,  is  merely  declaratory 

123.  of  the  law,  with  a  limitation  as  to 

'•Ford  V.  Sutherlin.  2  Mon.  440.  the    time    within    which'  the    crop 

"  Brvant  v.  Pennell.  61  Me.  108, 14  must  be  produced.     Act  February 

Am.   Rep.    550.     The   plaintift   at-  18,  1867;  Sillers  v.  Lester,  48  Miss. 
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right  by  parol  agreement  to  sow  certain  land  with  wheat  upon  shares 
with  the  owner  of  the  land  may,  after  sowing  the  wheat,  make  a  valid 
mortgage  of  his  interest  in  the  crop,  which  will  cover  the  interest 
of  the  mortgagor  in  the  land.^*  A  mortgage  of  crops  by  one  who  is 
cultivating  a  farm  upon  shares  covers  only  his  share.^*  Possession 
by  prior  mortgagee  of  a  crop  is  notice  of  his  rights  to  subsequent 
purchasers.^®  The  mortgage  in  equity  attaches  as  soon  as  the  crop 
comes  into  existence.^ ^ 

The  crop  is  a  chattel  merely  after  it  is  gathered,  and  a  mortgage 
of  it,  to  take  effect  when  it  is  gathered,  should  be  recorded  as  a  chat- 
tel mortgage;  but  a  growing  crop  attached  to  the  soil  may  be  an 
interest  in  the  real  estate;  so  that  a  mortgage  of  a  present  interest 
should,  under  some  circumstances,  be  recorded  as  a  mortgage  of  real 
estate.^'  When  properly  recorded,  one  who  purchases  and  removes 
the  crop,  without  the  knowledge  of  the  mortgagee,  takes  it  subject 
to  the  rights  of  the  mortgagee,  who  may  recover  the  property  if  it 
can  be  identified,  and  if  not,  he  may  recover  the  value  of  it  from  such 
purchaser.^*  The  mortgagee  is  entitled  to  the  possession  of  the  crop 
when  it  is  matured  and  gathered,  and  may  then  maintain  an  action 
to  recover  it  or  its  value.®**  Such  a  mortgage  passes  a  mere  equi- 
table interest  while  the  crop  is  growing,  but  after  severance  the  equi- 
table interest  ripens  into  a  legal  title.*^  If  the  crop  be  severed  and 
sold  without  the  consent  of  the  mortgagee,  he  may  recover  the  value 
of  it  from  a  purchaser,  although  he  has  purchased  it  in  the  usual 
course  of  trade,  and  without  actual  notice.  The  record  is  construct- 
ive notice.  The  removal  of  the  crop  is  not  such  a  change  in  the  prop- 
erty as  will  divest  the  title  of  the  mortgagee.®^ 


513;  Ellett  v.  Butt,  1  Woods,  214. 
In  this  state  mortgages  and  deeds 
of  trust  may  be  made  to  cover 
growing  crops,  or  crops  to  be  grown 
within  fifteen  months  from  the  mak- 
ing of  such  mortgage  or  deed,  which 
are  valid  on  the  interest  of  the  mort- 
gagor or  grantor  In  such  crop,  but 
are  subject  to  any  lien  in  favor  of 
the  landlord  for  the  rent  of  the 
property.  Such  mortgages  must  be 
recorded  in  a  separate  book,  en- 
titled a  chattel  deed  book.  Laws 
1876,  pp.  100.  113. 

In  Arkansas,  mortgages  may  be 
made  of  crops  already  planted,  or 
to  be  planted,  and  are  binding  upon 
such  crops  and  their  products.  And 
a  laborer  may  mortgage  his  Interest 


in  a  crop  for  supplies  furnished  to 
him.  Acts  1875,  p.  230;  Dig.  of 
Stat.  1884,  §  4747. 

"Shuart  v.  Taylor.  7  How.  Pr. 
251. 

"  McGee  v.  Fitzer,  37  Tex.  27. 

"Grimes  v.  Rose,  24  Mich.  416. 

"Butt  V.  Ellett,  19  Wall.  544;  Ap- 
person  v.  Moore,  30  Ark.  56,  21  Am. 
Rep.  170;  Lehman  v.  Marshall,  47 
Ala.  362. 

"  Butter  V.  Hill,  57  Tenn.  875. 

"  Duke  V.  Strickland,  43  Ind.  494. 

*"  Lehman  v.  Marshall,  47  Ala. 
362;  Adams  v.  Tanner,  5  Ala.  740; 
Rol^nson  v.  Mauldin,  11  Ala.  977. 

"^Mauldin  v.  Armistead,  14  Ala. 
702,  18  Ala.  500. 

■■Duke  Y.  Strickland,  43  Ind.  494. 
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§  152.  A  mortg^e  by  a  railroad  company  speoiilcally  coyering 
after-acquired  property  is  binding  in  equity  upon  real  estate  and 
personal  property  afterwards  purchased  for  the  use  of  the  road^  as 
against  the  mortgagors  and  all  persons  claiming  under  them,  except 
purchasers  for  value  and  without  notice;  and  especially  will  it  bind 
such  property  as  against  claimants  imder  a  junior  mortgage,  which 
by  its  terms  is  subject  to  the  prior  mortgage.®'  If  the  mortgage  in 
distinct  terms  covers  after-acquired  property,  the  record  of  the  mort- 
gage is  sufficient  notice  of  the  lien.  '^Whenever  a  mortgage  is  made 
by  a  railroad  company  to  secure  bonds,  and  the  mortgage  declares 
that  it  shall  include  all  present  and  after-acquired  property,  as  soon 
as  the  property  is  acquired  the  mortgage  operates  upon  it.  In  other 
words,  it  seizes  the  property  or  operates  upon  it  by  way  of  estoppel 
as  soon  as  it  comes  into  existence  and  is  in  possession  of  the  mort- 
gagor; and  the  mortgagees,  under  such  circumstances,  have  a  prior 
equity  to  the  claims  of  creditors  obtaining  judgments  and  execu- 
tions after  the  property  is  thus  acquired  and  placed  in  possession  of 
the  mortgagor."®*  Such  is  the  settled  law  of  the  federal  courts,®* 
and  generally  of  the  state  courts  as  well.®'  The  rule  is  applied 
equally  to  real  estate  and  personal  property;  to  mortgages  by  indi- 
viduals as  well  as  those  made  by  corporations.®^ 

•Stevens  v.  Watson,  4  Abb.  App. 
Dec.  302;  Thompson  v.  Railroad  Co. 
132  U.  S.  68.  10  Sup.  Ct  29;  Central 
Trust  Co.  V.  Kneeland,  138  U.  S. 
414,  11  Sup.  Ct  357;  Omaha  &  St. 
L.  Ry.  Co.  V.  Wabash,  St  L.  &  P. 
Ry.  Co.  108  Mo.  298,  18  S.  W.  1101; 
Frost  V.  Galesburg  E.  ft  B.  R.  Co. 
167  111.  161,  47  N.  E.  357.  See  Jones 
on  Corporate  Bonds  and  Mortgages, 
S§  91-120;  Calhoun  v.  Memphis  ft 
Paducah  R.  Co.  2  Flip.  442,  447; 
Parker  v.  New  Orleans,  ftc.  Ry.  Co. 
33  Fed.  693;  Beach  v.  Wakefield, 
107  Iowa.  567,  583,  76  N.  W.  688,  78 
N.  W.  197. 

This  subject  Is  fully  examined  in 
Jones  on  Corporate  Bonds  and  Mort- 
gages, §§  91-120,  and  no  attempt 
is  here  made  to  make  more  than  a 
brief  reference  to  it 

■•Per  Drummond.  J.,  in  Scott  v. 
Clinton  ft  Springfield  R.  Co.  8  Chi- 
cago Legal  News,  210.  Wood  v. 
Holly  Manuf.  Co.  100  Ala.  326,  351, 
13  So.  948. 

"Pennock  v.  Coe,  23  How.  117; 
Ckilveston  R.  Co.  v.  Cowdrey,  II 
Wall.  459,  481;  Dunham  v.  Cin., 
Peru.  &c.  Railway  Co.  1  Wall.  254; 
Mitchell  V.  Wlnslow,  2  Story,  630. 

10 — JONBS'  MOBT. 


"  Pierce  v.  Mil.  ft  St.  Paul  R.  Co. 
24  Wis.  551,  1  Am.  Rep.  203;  Hoyle 
V.  Plattsbutgh  ft  Montreal  R.  Co.  51 
Barb.  45;  Seymour  v.  Canandaigua 
ft  Niagara  Falls  R.  Co.  26  Barb. 
284;  Benjamin  v.  Elmira,  JefF.  ft 
Can.  R.  Co.  49  Barb.  441,  54  N.  Y. 
675;  Sillers  v.  Lester.  48  Miss.  513; 
Howe  V.  Freeman.  14  Gray.  566; 
Coopers  v.  Wolf,  15  Ohio  St.  523; 
Phillips  V.  Winslow.  18  B.  Mon.  431. 
68  Am.  Dec.  729;  Morrill  v.  Noyea, 
56  Me.  458;  Phila.,  Wil.  ft  Bait  R. 
Co.  V.  Woelpper,  64  ,Pa.  St  366,  3 
Am.  Rep.  596;  Mitchell  v.  Amador 
C.  ft  M.  Co.  75  Cal.  464,  17  Pac.  246. 

"Holroyd  v.  Marshall,  10  H.  L. 
Cas.  191.  overruling  dictum  of  Baron 
Parke  in  Mogg  v.  Baker.  3  M.  ft  W. 
195.  The  latter  case  was  followed 
by  the  Supreme  Court  of  Massachu- 
setts in  Moody  v.  Wright,  13  Met. 
17.  holding  that  property  not  in  ex- 
istence at  the  time  of  making  the 
mortgage  is  incapable  of  being  con- 
veyed by  it. 

In  the  District  Court  of  Massa- 
chusetts the  doctrine  of  the  state 
courts  was  dissented  from  in  the 
recent  case  of  Brett  v.  Carter,  2 
Lowell,  458,  where  it  was  held  that 
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§  153.  Bnle  as  to  after-acqnired  property. — ^A  conyeyance  of 
what  does  not  exist  does  not  operate  as  a  present  transfer  in  equity 
any  more  than  it  does  in  law.  The  difference  is  merely  that  at  law 
the  conveyance,  having  nothing  to  operate  upon,  is  void;  while  in 
equity  what  is  in  form  a  conveyance  operates,  b^  way  of  present  con- 
tract, to  take  effect  and  attach  to  the  subject  of  it  as  soon  as  it  comes 
into  being ;  the  agreement  to  convey  then  ripens  into  an  actual  trans- 
fer." 

Equity  considers  as  done  that  which  the  mortgagor  has  distinctly 
agreed  to  do,  and  is  in  consequence  bound  to  do.  Upon  every  ac- 
quisition of  property  within  the  description  contained  in  the  mort- 
gage, a  decree  might  be  obtained  that  the  mortgagor  should  execute 
a  mortgage  of  such  property;  but  instead  of  actually  following  out  this 
troublesome  process,  equity  treats  the  mortgage  as  already  attaching 
to  the  newly  acquired  property  as  it  comes  into  the  mortgagor's  pos- 
session, or,  in  other  words,  considers  that,  of  every  article  of  prop- 
erty as  acquired,  there  was  an  actual  mortgage  then  executed  in  ful- 
filment of  the  mortgagor's  contract.'* 

A  mortgage  purporting  to  convey  all  after-acquired  lands  in  a  cer- 
tain county,  but  covenanting  for  further  conveyance  and  assurance  of 
property  afterwards  acquired  for  the  business  of  the  morgagor,  covers 
the  latter  only.®**  The  chief  question,  therefore,  is,  whether  the  par- 
ties to  the  mortgage  intended  that  the  after-acquired  property,  which 
is  in  any  case  the  subject  of  litigation,  should  be  subject  to  the  lien  of 
the  mortgage ;  and  it  will  be  noticed  that  in  the  recent  cases  the  con- 
tention is  generally  upon  this  question.®^ 

a  mortgage  of  after-acquired  chat-  Manfg.  Co.  100  Ala.  326,  342,  13  So. 
tela  is  valid  against  the  assignee  in  948;  Huhbard  v.  Mulligan,  13  Colo, 
bankruptcy  of  the  mortgagor.  See  App.  116,  57  Pac.  738;  Brady  v. 
same  case  in  3  Cent.  L.  J.  286,  and  Johnson,  75  Md.  445,  26  Atl.  49,  20 
an  article  upon  it  in  the  same  vol-  L.  R.  A.  737;  Moore  v.  Jaeger,  2 
ume,  p.  359.  See,  also,  in  same  vol-  Mac.  Ar.  465.  In  Georgia  the  Civ. 
ume,  .p.  608,  decision  of  Judge  Clit-  Code,  S  2723,  limits  the  subject-mat- 
ford,  in  the  case  of  Barnard  v.  Nor-  ter  upon  which  a  mortgage  can 
wich  ft  V^orcester  R.  Co.,  before  the  operate,  to  "property  in  possession 
Circuit  Court  of  the  United  States,  or  to  which  the  mortgagor  has  a 
reported  also  in  14  N.  Bank.  R.  469.  right   of   possession   at    the   time.'* 

See  Jones  on  Chattel  Mortgages,  Durant  v.  D*Auzy,  107  Ga.  456,  33 

§§  138-175,  for  a  full  discussion  of  S.  E.  478. 

the  subject  of  mortgages  of  future  "Stevens  v.  Watson,  45  How.  Pr. 

personal  property  both  at  law  and  (N.  Y.)  104;  Deshautel  v:  Parkins, 

in  equity.  1  Mart.  N.  S.  (La.)  547;  Semple  v. 

"Emerson   v.   European  &  N.  A.  Scarborough,   44   La.   Ann.    257.  10 

Ry.  Co.  67  Me.  387,  24  Am.  Rep.  39;  So.  860. 

Mitchell  V.  Winslow,  2  Story,  630,  *>  Grape  Creek  Coal  Co.  v.  Parm- 

644.  where  the  cases  are  reviewed;  ers'  Loan  &  Trust  Co.  63  Fed.  891, 

Christy  v.  Dana,  34  Cal.  548;  Amo-  12  C.  C.  A.  350,  24  U.  S.  App.  38. 

nett  V.  Amis,  16  La.  Ann.  225;  Rust  *^  Omaha  &  St.  L.  Ry.  Co.  v.  Wa- 

V.    Electric   Lighting   Co.    124   Ala.  bash.  St.  L.  A  P.  Ry.  Co.  108  Mo. 

202,    27    So.    263;    Wood    v.    Holly  298.  18  S.  W.  1101. 
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§  164;.  Applied  to  railroad  oompaniei. — A  mortgage  which  by  its 
terms  covers  property  which  a  railroad  company  may  afterwards  ac- 
qnire,  adapted  to  its  use,  though  given  before  any  part  of  the  road  is 
built,  covers  after-acquired  property  contemplated  by  the  mortgage.** 
It  attaches  to  the  property  as  it  comes  into  existence.*'  As  against 
the  railroad  company  and  its  privies,  the  after-acquired  property  feeds 
the  estoppel  created  by  the  deed.  Even  against  a  contractor  who  has 
at  his  own  expense  finished  a  railroad  under  contract  that  he  shall 
keep  possession  until  he  has  been  paid,  a  mortgage  in  such  terms  will 
pass  the  road  afterwards  built  and  acquired.**  A  mortgage  of  its  line 
of  road,  its  tolls  and  revenues,  covers  all  the  rolling  stock  and  fixtures, 
whether  movable  or  immovable,  essential  to  the  production  of  tolls 
and  revenues.**  A  mortgage  by  a  railroad  company  of  "all  the  present 
and  future  to  be  acquired  property  of  the  company,  including  the 
right  of  way  and  land  occupied,  and  all  rails  and  other  materials 
used  therein  or  procured  therefor,'^  includes  the  rolling  stock  of  the 
road.**  A  mortgage  on  a  road  with  its  engines,  depots,  and  shops 
then  owned  by  the  company,  or  which  it  might  thereafter  acquire, 
**with  the  superstructure,  rails,  and  other  materials  used  thereon,*'  is 
construed  to  embrace  wood  "provided  for  the  use  of  the  road  from 
time  to  time.*' 


"■Wlllink  V.  Morris  Canal  A  Bank- 
ing Company,  4  N.  J.  Eq.  377,  402; 
Galveston  R.  Co.  v.  Cowdrey,  11 
Wall.  459,  481;  Bell  v.  Railroad  Co. 
34  La.  Ann.  785;  Calhoun  v.  Mem- 
phis ft  Paducah  R.  Co.  2  Flip.  442, 
447;  Parker  v.  New  Orleans  Ry.  Co. 
33  Fed.  Rep.  693;  Hawkins  v.  Mer- 
cantile Trust  ft  Dep.  Co.  96  Ga.  580, 
23  S.  E.  498;  Frost  v.  G.  E.  ft  E.  R. 
Co.  167  111.  161,  47  N.  E.  357;  CaU- 
fomia  Title  Ins.  ft  T.  Co.  v.  Pauly, 
111  Cal.  122,  43  Pac.  586.  Jones  on 
Corporate  Bonds  and  Mortgages, 
§  93. 

In  Iowa  the  Code  1894.  §  1931, 
provides  that  "where  a  deed  pur- 
ports to  convey  a  greater  interest 
than  the  grantor  was  at  the  time 
possessed  of,  any  after-acquired  In- 
terest of  such  grantor,  to  the  extent 
of  that  which  the  deed  purports  to 
convey,  inures  to  the  benefit  of  the 
grantee."  But  under  this  provision 
a  mortgage,  which  by  mistake,  in- 
cludes land  to  which  the  mortgagor 
had  no  title  at  the  time  of  its  exe- 
cution does  not  pass  any  title  to 
snch  land  when  he  subsequently  ac- 


quires title  thereto,  it  appearing 
that  he  did  not  intend  to  mortgage 
any  property  which  he  did  not 
own  at  the  time  ^e  made  the  mort- 
gage. Cook  V.  Prindle,  97  Iowa, 
464,  66  N.  W.  781,  59  Am.  St.  Rep. 
424. 

In  LoTiiBiana  a  future  property 
can  never  be  the  subject  of  con- 
ventional mortgage.  Rev.  Civ.  Code, 
art  3308;  New  Orleans  ft  Pac.  R. 
Co.  V.  Union  Trust  Co.  41  Fed.  Rep. 
717. 

••  Boston  Safe  Dep.  ft  Trust  Co.  v. 
Bankers'  ft  Merchants'  Tel.  Co.  36 
Fed.  288. 

•*  Dunham  v.  Cin.,  Peru,  ftc.  Rail- 
way Co.  1  V^all.  254;  Bear  Lake  IttU 
gation  Co.  v.  Garland,  164  U.  S.  1, 

17  S.  Ct.  7. 

*  State  V.  Northern  Central  R.  Co. 

18  Md.  193. 

••Pullan  V.  Cincinnati  ft  Chicago 
Air  Line  R.  Co.  4  Biss.  35.  And  see, 
also,  Hoyle  v.  Plattsburg  ft  Mon- 
treal R.  Co.  51  Barb.  45. 

•'Coe  V.  McBrown.  22  Ind.  252. 
See  Bath  v.  Miller,  53  Me.  308. 
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§  156.  After-aoquired  property  may  pass  as  an  incident  to  the 
franchisey  and  as  an  accession  to  the  subject  of  the  mortgage.*^  The 
suggestion  that  a  mortgage  by  a  railroad  company  made  in  pursuance 
of  its  charter^  or  of  a  law  authorizing  at,  attaches  to  subsequently  ac- 
quired property,  for  the  reason  that  the  franchise  by  virtue  of  which 
the  property  was  acquired  itself  passed  by  the  mortgage,  was  noticed 
by  the  Supreme  Court  of  Wisconsin.  The  court,  however,  while  ques- 
tioning the  reason  so  assigned,  held  that,  when  a  mortgage  by  express 
terms  covers  lands  that  may  be  subsequently  acquired  for  the  uses  of 
the  company,  the  lien  will  attach  to  such  lands  the  moment  the  com- 
pany acquires  an  interest  in  them,  although  this  interest  be  only  a 
contract  of  purchase.  .The  mortgagee  may  compel  a  conveyance  under 
such  a  contract,  and  the  company  cannot  impair  the  lien  by  a  sale 
without  the  mortgagee's  consent.**  But  in  a  case  before  the  Court  of 
Appeals  of  Kentucky  the  power  of  a  corporation  to  pass  by  its  mort- 
gage after-acquired  property  was  placed  altogether  upon  this  ground, 
the  court  saying  that  the  power  to  pledge  the  franchises  and  rights  of 
the  corporation  implies,  as  incident  thereto,  the  power  to  pledge 
everything  that  may  be  necessary  to  the  enjoyment  of  the  franchise, 
and  upon  which  its  real  value  depends.  -When  a  railroad  mortgage  is 
made  which  is  to  continue  for  many  years,  new  cars  and  engines,  and 
materials  of  different  kinds  will  become  necessary  from  time  to  time, 
and  the  road  would  be  of  little  value  without  them;  therefore  if  in- 
cluded in  a  mortgage  they  are  effectually  covered  by  it.*®* 

On  the  principle  of  accession  it  has  been  held  that,  without  par- 
ticular mention  of  the  property  afterwards  acquired,  a  mortgage  by  a 
railroad  company  of  all  its  property  and  rights  of  property  will  pass 
property  afterwards  acquired  and  essential  to  its  use,  even  as  against 
other  creditors  who  claim  by  later  mortgages..  Such  a  mortgage  is 
regarded  as  in  substance  a  conveyance  of  the  road  and  franchise  as 
an  entire  thing,  and  the  subsequently  acquired  property  as  becoming 
a  part  of  it  by  accession,  and  as  incident  to  the  franchise ;  and  there- 
fore a  cargo  of  railroad  iron,  after  it  is  delivered  to  the  railroad  com- 
pany, becomes  subject  to  the  lien  of  such  a  mortgage.*** 

"Stevens  v.  Buffalo,   Coming  ft  "  "Farmers'  Loan  ft  Trust  Co.  v. 

N.  Y.  R.  Co.  45  How.  Pr.  104.    The  Fisher,    17    Wis.    1,14;    Hill    ▼.    La 

decision   was  not,    however,    based  Crosse  ft  Milw.  R.  Co.  11  Wis.  214; 

upon  this  proposition.    See  Rowan  Farmers'  Loan  ft  Trust  Co.  v.  Com- 

V.  Sharps'  Rifle  Manfg.  Co.  29  Conn,  mercial   Bank  of   Racine,   11   Wis. 

282;  Chew  v.  Barnet.  11  Serg.  ft  R.  207.  15  Wis.  424,  82  Am.  Dec  689. 

389;  Pierce  v.  Emery,  32  N.  H.  484;  *"  Phillips  v.  Winslow,  18  B.  Mon. 

Mcclain's  Iowa  Code,  §§  1965,  1966.  431,  445,  68  Am.  Dec.  729. 

Beach  v.  Wakefield,  107  Iowa,  567.  ^  Pierce  v.  Bmery,  32  N.  H.  484: 
76  N.  W.  688;  Electric  Lighting  Co. 
Y.  Rust,  117  Ala.  680,  23  So.  751. 
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This  doctrine  rests  upon  the  authority  of  a  few  cases^  and  is  not 
generally  supported.    Mortgages  of  after-acquired  property,  although 
'  made  by  corporations,  are  made  to  rest  upon  the  broad  equitable  'prin- 
ciples  applicable  to  such  mortgages  in  general. 

§  16&  A  mortgage  by  a  railway  company  does  not  by  implication 
cover  property  not  essential  to  its  business,  unless  it  is  specifically 
described  by  the  terms  of  the  mortgage.  Thus  a  mortgage  by  a  rail- 
road company  of  its  real  estate,  road,  bridges,  ferries,  locomotives,  en- 
gines, cars,  and  all  other  personal  property  belonging  to  it,  does  not 
include  canal  boats  run  in  connection  with  the  road  beyond  its  termi- 
nus.^** Town  lots,  held  by  a  railroad  company,  do  not  pass  by  a  sher- 
iflPs  sale,  under  a  mortgage  of  the  road,  "with  its  corporate  privileges 
and  appurtenances,'^  when  they  are  not  directly  appurtenant  to  the 
railroad  and  indispensably  necessary  to  the  enjoyment  of  its  fran- 
chises.***  A  mortgage  of  the  stock,  materials,  and  every  other  kind 
of  personal  property  which  shall  be  used  for  operating  a  railroad, 
does  not  profess  to  cover  railroad  chairs  afterwards  bought  by  the 
company,  but  which  were  never  used  by  it.*®*  A  mortgage  which  does 
not  purport  to  cover  materials  subsequently  acquired  is  not  made 
valid  as  to  such  materials  from  any  consideration  of  the  nature  and 
object  of  the  mortgage,  as,  for  instance,  that  it  was  made  for  the  pur- 
pose of  raising  money  to  complete  the  road.*®* 

A  mortgage  by  a  railroad  company  of  its  road  and  real  estate  then 
owned  by  it,  or  which  it  might  afterwards  acquire,  is  considered  an 
equitable  mortgage  as  to  the  property  subsequently  acquired  for  the 
purposes  of  its  road,  and  is  a  valid  lien  upon  after-acquired  land  so 
taken  and  used.*®*  A  mechanic's  lien  upon  such  property  is  subse- 
quent to  the  lien  of  such  mortgage;  if  this  was  recorded  before  the 
materials  and  labor- were  furnished.*®^  Any  property  connected  with 
the  use  of  its  franchise,  whether  real  or  personal,  either  already  or 
subsequently  acquired,  may  be  effectually  mortgaged.*®*  Upon  fore- 
closure of  such  a  mortgage,  the  property  and  rights  of  the  corporation 
as  they  exist  at  the  time  of  the  foreclosure  pass  to  the  mortgagees  or 
to  the  purchasers.*®* 

>"  Parish  v.  Wheeler,  22  N.  T.  494.  ft  Canandaigua  R.  Ck>.  49  Barb.  441» 

>*"  Shamokin  Valley  R.  Co.  v.  Liv-  54  N.  Y.  675 ;  Seymour  v.  Canandal- 

ermore,  47  Pa.  St  465,  86  Am.'  Dec.  gua  ft  Niagara  Falls  R.  Co.  26  Barb. 

552.  284. 

>**  Farmers'  Loan  ft  Trust  Co.  ▼.  ><^Reed  v.  ainsburg,  64  Ohio  St. 

Commercial  Bank  of  Racine,  11  Wis.  11,  59  N.  E.  738. 

207.  ""Coe  V.  Peacock,  14  Ohio  St.  187; 

^  Fanners'  Loan  ft  Trust  Co.  y.  Raymond  v.  Clark,  46  Conn.  129. 

Commercial  Bank  of  Racine,  15  Wis.  '<*  Miller  v.  Rutland  ft  Wash.  R. 

424,  82  Am.  Dec.  689.  Co.  36  Vt  452. 

^Benjamin  v.  Elmlra,  Jefferson 
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§  157.   After-aoqnired  land  not  witlun  the  ternu  of  the  mortgage 

is  not  covered  by  it.  Thus  a  mortgage  of  a  one-fourth  interest  in 
certdin  land  which  the  mortgagor  had  inherited,  does  not  embrace 
additional  interests  in  the  same  land  which  the  mortgagor  subse- 
quently purchased  at  an  administrator's  sale.^^®  A  mortgage  by  a 
railroad  company  of  its  road  and  appurtenances,  and  of  lands  after 
acquired  for  stations,  shops,  and  the  like  uses,  does  not  create  any  lien 
upon  a  tract  of  woodland  afterwards  acquired,  situate  seven  miles 
from  its  road,  jalthough  purchased  and  used  by  the  company  for  the 
purpose  of  supplying  the  road  with  timber  and  wood;  for  such  a 
mortgage  contains  no  apt  words  to  embrace  land  remote  from  the 
road,  and  which  cannot  be  used  for  any  of  the  specific  purposes  men- 
tioned.^" 

The  authority  of  a  company  to  bind  its  future  acquisitions  by  mort^ 
gage  is  limited  to  such  property  as  it  has  the  power  by  law  to  acquire ; 
and  therefore  it  has  been  held  that  a  railroad  company  having  at  the 
time  of  making  a  mortgage  no  power  by  its  charter  or  by  general  law 
to  accept  a  land  grant  from  the  United  States,  its  mortgage,  though 
broad  enough  in  terms  to  cover  such  a  grant,  would  not  embrace  a 
land  grant  subsequently  made,  and  which  the  company  was  by  special 
act  afterwards  empowered  to  accept.^^*  But  a  railroad  company  hav- 
ing the  authority  to  accept  a  land  grant  may  undoubtedly  mortgage 
it  before  it  has  fulfilled  the  conditions  upon  which  the  grant  is  to  be 
made.^^'  A  mortgage  by  a  railroad  company  in  its  terms  embracing 
all  property  which  it*  may  subsequently  acquire  includes  a  lease  it 
afterwards  takes  of  another  railroad.^  ^* 

§  158.  The  mortgage  is  subject  to  any  liens  there  may  be  upon  the 
property  when  acquired.  The  mortgage  attaches  to  the  property  in 
the  condition  in  which  it  comes  into  the  mortgagor's  hands.  If  it  be 
at  that  time  already  subject  to  mortgages  or  other  liens,  the  general 
mortgage  does  not  displace  them,  though  they  may  be  junior  to  it  in 
point  of  time.^^*  *lt  only  attaches  to  such  interest  as  the  mortgagor 
acquires;  and  if  he  purchase  property  and  give  a  mortgage  for  the 
purchase-money,  the  deed  which  he  receives,  and  the  mortgage  which 
he  gives,  are  regarded  as  one  transaction,  and  no  general  lien  impend- 

"•  Wheeler  v.  Aycock,  109  Ala.  146,  "*  Barnard  v.  Norwich  it  V^orces- 

19  So.  497.  ter  R.  C!o.  2  Lowell,  608,  14  N.  Bank. 

^  Dinsmore  v.  Racine  it  Miss.  R.  R.  469,  3  Cent.  L.  J.  608. 

Co.  12  Wis.  649.    And  see  Walsh  v.  »"  General   Blec.    Co.   v.    Transit. 

Barton.  24  Ohio  St.  28.  Equip.  Co.  57  N.  J.  Eq.  460,  42  Atl. 

>"  Meyer  v.  Johnston,  53  Ala.  237,  101;    Bear  Lake   Irrigation   Co.  ▼. 

331.  Garland,  164  U.  S.  1,  17  S.  Ct.  1; 

^"  See  Campbell  v.  Texas  ft  New  Fosdick  v.  Schf^Il,  99  U.  Q.  235,  2^1. 
Orleans  R.  Co.  2  Woods,  263. 
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ing  over  him,  whether  in  the  shape  of  a  general  mortgage  or  judgment 
or  recognizance,  can  displace  such  mortgage  for  purchase-money. 
And  in  such  cases  a  failure  to  register  the  mortgage  for  purchase- 
money  makes  no  difference.  It  does  not  come  within  the  reason  of 
"the  registry  laws.  These  laws  are  intended  for  the  protection  of  sub- 
sequent, not  prior,  purchasers  and  creditors.""*  The  fact  that  the 
mortgage  was  given  to  secure  purchase-money  may  be  shown  by  parol 
•evidence.*^^  Thus  a  mechanic's  lien  for  work  done  and  materials  fur- 
nished on  such  after-acquired  property  takes  precedence  of  the  mort- 
gage.*^® Property  subsequently  acquired  under  a  conditional  sale 
.comes  under  the  mortgage  subject  to  the  terms  of  such  sale.***  Prop- 
erty afterwards  acquired  through  fraud  is  not  affected  by  an  existing 
mortgage.**® 

§  159.  An  equitable  right  of  action  may  be  the  subject  of  a  mort- 
gage, if  the  intention  to  include  it  be  made  apparent.  But  whether 
a  covenant  of  the  purchaser  of  a  portion  of  a  railroad  to  pay  a  portion 
ot  the  mortgage  debt,  and  in  case  of  default  to  allow  the  company^  to 
reenter  upon  the  premises  and  sell  them  under  foreclosure,  would  pass 
by  a  subsequent  mortgage  given  by  the  company,  conveying  the  road 
with  its  franchises  and  all  ^^causes  of  action,  demands,  and  choses  in 
action,  of  whatever  nature,"  is  questionable.  The  fact  that  the  subse- 
quent mortgage  was  expressly  made  subject  to  the  prior  mortgage  for 
the  payment  of  a  portion  of  which  such  covenants  were  given  would 
probably  prevent  their  passing.*** 

A  right  of  way  for  a  railroad  may  be  pledged  as  security  for  a  loan^ 
^nd  upon  default  may  be  sold  and  transferred  so  as  to  vest  the  ease- 
ment in  the  purchaser.*** 

§  160.  A  mortgage  may  be  made  of  the  future  net  earnings  of  a 
xailroad  company  to  secure  the  payment  of  interest  upon  its  construc- 
tion bonds.***    Even  a  mortgage  of  a  railroad  and  its  present  and 


"•United  States  v.  New  Orleans 
Railroad,  12  Wall.  362-366,  per  Brad- 
ley, J.;  Willink  v.  Morris  Canal  ft 
Banking  Co.  4  N.  J.  Bq.  377;  V^ood 
T.  Holly  Manuf.  Co.  100  Ala.  326, 
342,  13  So.  948;  Daly  v.  New  York 
G.  ft  6.  L.  R.  Co.  55  N.  J.  Bq.  595, 
^8  Atl.  202;  Continental  Ins.  ft  L. 
Soc.  Y.  Wood,  168  111.  421,  48  N.  B. 
221. 

'''BiBbee  v.  Carey,  17  Wash.  224, 
49  Pac.  220. 

"■  Williamson  v.  N.  J.  Southern  R. 
Co.  28  N.  J.  Bq.  277.  298,  29  N.  J.  Bq. 
^11;  Jarvis  v.  State  Bank,  22  Colo. 
^09,  45  Pac.  505. 


"•Haven  v.  Bmery,  33  N.  H.  66; 
Taylor  v.  Burlington,  Cedar  Rapids 
ft  Minn.  R.  11  West.  Jur.  337. 

"•  Williamson.  V.  N.  J.  Southern  R. 
Co.  28  N.  J.  Bq.  277,  298. 

*"  Milwaukee  ft  Minn.  R.  Co.  v. 
Milwaukee  ft  West.  R.  Co.  20  Wis. 
174.  88  Am.  Dec.  740. 

*"  Junction  R.  Co.  v.  Ruggles,  7 
Ohio  St.  1. 

^See  Jones  on  Corporate  Bonds 
and  Mortgages,  §  87;  Jessup  v. 
Bridge.  11  Iowa,  572.  79  Am.  Dec. 
513;  Dunham  v.  Isett,  15  Iowa,  284; 
Farmers'  Loan  ft  Trust  Co.  v.  Cary, 
13  Wis.  110. 
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subsequently  acquired  property  is  a  prior  lien  upon  the  net  earnings 
of  the  road  while  the  mortgagor  retains  possession.  ^^^  A  mortgage  of 
tolls  and  revenues  covers  only  the  net  income  after  the  payment  of  all 
expenses.^'"  But  until  the  mortgagee  takes  possession,  the  earnings 
belong  wholly  to  the  railroad  company,  and  are  subject  to  its  con- 
trol.^'* Even  after  ^he  road  has  passed  into  the  possession  of  a  re- 
ceiver appointed  by  the  court  in  the  interest  of  the  bondholders,  the 
net  earnings  may  be  applied  by  the  receiver  to  the  payment  of  claims 
having  equities  superior  to  those  of  the  bondholders."^ 

§  161.  A  mortgage  by  a  railroad  company  of  its  road  and  fran- 
chise, as  security  for  debt,  is  held  not  to  convey  its  corporate  exist- 
ence, or  its  general  corporate  powers,  but  only  the  franchise  necessary 
to  make  the  conveyance  beneficial  to  the  grantees,  and  to  enable  them 
to  maintain  and  manage  the  road,  and  receive  the  profits  to  their  own 
use."® 

»•  Hale  V.  Frost,  99  U.  S.  389.  ^  Hale  v.  Frost,  99  U.  S.  389. 

**  Jones  on  Corporate  Bonds  and  "*Bldridge  v.  Smith,  34  Vt.  484; 

Mortgages,  S§  80-90;   Parkhurst  v.  Meyer  ▼.  Johnston,  53  Ala.  237,  325; 

Northern  Cent.  R.  Co.  19  Md.  472,  Miller  v.  Rutland  it  Washington  R. 

81  Am.  Dec.  648.  Co.  36  Vt.  452,  498.    See  article  19,                      , 

<*  Fosdick  V.  Schall,  99  U.  S.  235,  American  Law  Rev.  440. 
253. 
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EQUITABLE  MORTGAGES. 


I.  By    agreements    and    informal 

mortgages,  163-171. 
II.  By  assignments  of  contracts  of 
purchase,  172-178. 


III.  By  deposits  of  title  deeds,  179- 
188. 


§  162.  Introdnctory. — ^It  has  been  noticed  that  a  conveyance^  ac- 
companied by  a  condition  contained  either  in  the  deed  itself  or  in  a 
separate  instrument  executed  at  the  same  time,  constitutes  a  legal 
mortgage,  or  a  mortgage  at  common  law.  In  addition  to  these  formal 
instruments  which  are  properly  entitled  to  the  designation  of  mort- 
gages, deeds  and  contracts  which  are  wanting  in  one  or  both  of  these 
characteristics  of  a  common  law  mortgage  are  often  used  by  parties 
for  the  purpose  of  pledging  real  property,  or  some  interest  in  it,  as 
security  for  a  debt  or  obligation,  and  with  the  intention  that  they 
shall  have  effect  as  mortgages.  Equity  comes  to  the  aid  of  the  parties 
in  such  cases,  and  gives  effect  to  their  intentions.  Mortgages  of  this 
kind  are  therefore  called  equitable  mortgages,^ 

There  are  many  kinds  of  equitable  mortgages, — as  many  as  there 
are  varieties  of  ways  in  which  parties  may  contract  for  security  by 
pledging  some  interest  in  lands.*  Whatever  the  form  of  the  contract 
may  be,  if  it  is  intended  thereby  to  create  a  security,  it  is  an  equitable 
mortgage.*  It  is  not  even  necessary  that  the  contract  should  be  in 
express  terms  a  security,*  for  equity  will  often  imply  this  from  the 
nature  of  the  transactions  between  the  parties.  For  instance,  a  con- 
tract for  security  is,  in  England  and  in  some  States  of  America,  im- 
plied from  a  deposit  of  title  deeds. 

^  Quoted  with  approval  by  Harlan,  348;     Clarke    v.    Sibley,    13    Met. 

J.,  in  Ketchum  v.  St.  Louis,  101  U.  (Mass.)  210. 

S.  306, 317.  And  see  Brown  V.  Brown,  "Quoted  with  approval  in  Hall  v. 

103  Ind.  23;  Wayt  v.  Carwithen,  21  Mobile  ft  Montgomery  Ry.   Ck>.   58 

W.  Va.  516;  Hoile  v.  Bailey,  58  Wii^.  Ala.  10,  22;   Newlin  v.  McAfee,  64 

434,   17    N.    W.    322;    New   Vienna  Ala.  364;  Wood  v.  Holly  M.  Co.  100 

Bank  v.  Johnson,  47  Ohio  St.  306,  Ala.  326,  13  So.  948;  Ross  v.  Perry, 

24  N.  E.  603,  quoting  text;  Alexan-  105  Ala.   533,  16   So.  915;    Oeet  v. 

der  V.   Mortgage  Co.   47  Fed.   135,  Packwood,  39  Fed.  525,  533;    New 


quoting  text. 
'  Donald  v.  Hewitt.  33  Ala.  534,  73 


Vienna  Bank  v.  Johnson,  47  Ohio 
St.  306,  24  N.  E.  503.  quoting  text; 


Am.  Dec.  431;  Newlin  v.  McAfee,  64    WoodrufT  v.  Adair,  131  Ala.  530,  535, 
Ala.  857;  Payne  v.  Wilson,  74  N.  Y.    32  So.  515,  quoting  text 

(153) 
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The  statutes  of  a  State  relating  to  the  execution  and  recording  of 
mortgages  are  limited  in  their  application  to  these  particulars.  They 
do  not  go  beyond  what  they  require  as  to  the  signing^  acknowledg- 
ment, and  recording  of  the  instrument.  "They  prescribe  no  requisites 
as  to  the  contents  of  the  instrument,  as  to  how  lands  shall  be  charged 
as  a  security,  or  the  intent  manifested.  The  character  of  the  instru- 
ment in  this  regard,  and  its  effect,  are  left  to  be  determined  by  the 
application  of  the  general  principles  of  law  and  equity  on  the  subject. 
So  that  any  instrument  that  would,  by  the  application  of  these  princi- 
ples, be  regarded  as  constituting  a  lien  on  land  as  against  third  per- 
sons with  notice,  will. have  the  same  effect,  under  our  recording  stat- 
utes, where  it  has  been  duly  executed  and  recorded." 

A  bona  fide  purchaser  for  value  of  property  subject  to  an  equitable 
mortgage,  without  notice  of  such  mortgage,  takes  the  property  free 
of  the  equitable  mortgage.*  But  if  part  of  the  purchase-money  re- 
mains unpaid  at  the  time  when  the  purchaser  receives  notice  of  the 
equitable  mortgage,  the  lien  of  the  equitable  mortgage  holds  to  the 
extent  of  the  purchase-money  so  remaining  unpaid.^ 

It  has  been  noticed  in  the  preceding  chapter  that  rights  and  inter- 
ests in  realty  which  are  only  equitable  are  often  the  subject  of  mort- 
gage; that  in  equity  formal  mortgages  are  often  made  to  embrace 
property  which  at  common  law  would  not.be  covered  at  all;  as,  for 
instance,  property  acquired  after  the  execution  of  the  mortgage.  But 
the  term  "equitable  mortgage"  is  used  more  properly  with  reference 
solely  to  the  kind  of  instrument  or  contract  by  which  equity  estab- 
lishes a  lien.  It  is  the  equitable  fonn  of  the  transaction,  rather  than 
the  equitable  nature  of  the  property,  to  which  this  chapter  has  refer- 
.ence. 

There  are  some  kinds  of  equitable  mortgage  so  common  and  so  im- 
portant that  they  will  be  treated  of  at  length  farther  on;  as,  for  in- 
stance, absolute  conveyances  without  any  defeasance  except  by » parol, 
and  liens  of  vendors  under  written  contracts  or  reservations.  In  this 
chapter,  therefore,  the  less  important  transactions  which  in  equity  are 
recognized  as  creating  securities  will  be  treated  of. 

« Bradley  v.  Merrill,  88  Me.  319,  11  Ohio  St.  232;  Dodd  y.  Barthol- 
34  Atl.  160.  omew,  44  Ohio  St.  171,  5  N.  E.  866. 

^  New  Vienna  Bank  y.  Johnson,  47  *  Watkins  v.  Reynolds,  123  N.  T. 
Ohio  St.  306,  24  N.  B.  503,  per  Min-  211,  25  N.  B.  322;  Watkins  v.  Vroo- 
shall,  C.  J.,  citing  Strang  v.  Beach,  man,  51  Hun.  '175,  5  N.  T.  Supp.  172. 
11  Ohio  St  283;  Hurd  v.  Robinson,  .     ^Watkins   v.   Vrooman,   5L  Hun, 

175,  5  N.  Y.  Supp.  172. 
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I.   By  Agreements  and  Informal  Mortgages,       ^ 

§  163.  An  agreement  to  give  a  mortgage  or  security  on  certain 
property,  not  objectionable  for  want  of  consideration,  is  treated  in 
equity  as  a  mortgage,  upon  the  principle  that  equity  will  treat  that 
as  done  which  by  agreement  is  to  be  done.  This  doctrine  has  been 
asserted  frequently,  both  in  this  country  and  in  England.®  It  is  of 
frequent  application  under  the  bankrupt  Jaws,  where  it  operates  to 
make  valid  a  mortgage  given  to  a  creditor  shortly  before  the  filing  of 
a  petition  in  bankruptcy  by  the  mortgagor,  when  this  is  done,  in  pur- 
suance of  an  agreement  made  at  a  time  when  the  giving  of  the  mort- 
gage would  not  have  been  a  fraudulent  preference.® 

An  agreement  to'  make  a  conveyance  of  land,  when  intended  as 
security  for  a  debt,  is  in  the  same  manner  a  mortgage.  But  all  such 
agreements  to  give  mortgages  or  other  conveyances  by  way  of  security 
are  ineffectual  when  no  particular  property  is  specified  on  which  the 
security  is  to  be  given.***  An  agreement  to  give  a  mortgage  on  suffi- 
cient property  is  not  effectual.**  Such  agreement  can  of  course  bind 
only  the  maker  of  it  and  his  heirs,  and  persons  having  notice.  It  is 
not  of  any  force  as  against  his  subsequent  judgment  creditors.** 

The  meaning  of  the  maxim,  that  equity  looks  upon  things  agreed 
to  be  done  as  actually  performed,  is  that  equity  will  treat  the  matter, 
^as  to  collateral  consequences  and  incidents,  in  the  same  manner  as  if 

'RuBsel  V.  RuBsel.  1   Bro.   G.  C.  78  Mich.  290,  44  N.  W.  325.     Xls- 

269;  Biebinger  v.  Continental  Bank,  sourl:     McQuie  v.  Peay,  58  Mo.  56. 

99  U.  S.  143;  Gest  v.  Packwood,  39  Vermont:     Poland  v.  Lamoille  Val- 

Fed.  Rep.  525.     Ohio:     Cotterell  v.  ley  R.  Ck>.   52   Vt  144.     Arkansas: 

Long,  20  Ohio,  464;   Bank  of  Mua-  Richardson  v.  Hamlett,  33  Ark.  237. 

klngum  V.  Carpenter,  7  Ohio,  21,  28  Hew  Jersey:     Oliva  v.  Bunaforza,  3l 

Am.  Dec.  616.    Hew  York:    Chase  v.  N.    J.   Eq.   395.     Texas:      Boehl   v. 

Peck,  21  N.  Y.  581;  In  re  Howe,  1  Wadgymar,  54  Tex.  589.    Virginia: 

Paige,  125,  19  Am.  Dec.  395;  Payne  Ott  v.  King,  8  Gratt  224;  Alexander 

▼.  Wilson,  74  N.  Y.  348;   Perry  v.  v.  Newton,  2  Gratt.  266.    West  Vlr- 

Board  of  Missions,  102  N.  Y.  99,  6  ginla:     Atkinson  v.  Miller,  34  W. 

N.  B.  116;  Husted  v.  Ingraham,  75  Va.  115,  11  S.  B.  1007. 

N.    Y.    251;    Hale   v.    Omaha   Nat.  See,  however,  Humphreys  v.  Sny- 

Bank,  64  N.  Y.  550;  Hamilton  Trust  der,  Morris  (Iowa),  263. 

Co.  V.  Clemes,  163  N.  Y.  423.  57  N.  B.  •  Burdick  v.  Jackson,  7  Hun,  488. 

614.    Alabama:    Morrow  v.  Tumey,  ^^^Langley   v.   Vaughn,   10  Heisk. 

35  Ala.  131;  O'Neal  v.  Sexias,  85  Ala.  553. 

80,  4  So.  745 ;  Hester  v.  Hunnicutt,  ^  Adams  v.  Johnson,  41  Miss.  258 ; 

104  Ala.  282,  16  So.  162;  overruling  Goldthwaite  v.  BUison,  99  Ala.  497, 

Alexander  v.  Hooks,  84  Ala.  605,  4  12  So.  812. 

So.  417;  and  Sykes  v.  Betts,  87  Ala.  "Price  v.  Cutts,   29  Ga.  142,  74 

537,  6  So.  428.    California:    Daggett  Am.   Dec.  52;   Racouillat  v.  Sanse- 

V.  Rankin,  31  Cal.  321.    South  Caro^  vain,  32  Cal.  376. 

Una:    Delaire  v.  Keenan;  3  Desaus.  But  in  Bngland  an  equitable  mort- 
74,  4   Am.   Dec.    604.     Xississlppl:  *  gage  has  priority  of  a  subsequent 

Petrie  v.  Wright,  6  Sm.  ft  M.  647;  judgment.  Whitworth  v.  Gaugain,  3 

Adams   v.   Johnson,    41   Miss.    258.  Hare,  416;  Abbott  v.  Stratten,  3  Jo. 

Connectient:    Hall  v.  Hall,  50  Conn,  ft  Lat  608. 
104.    Xiohigan:     Osgood  v.  Osgood, 
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the  final  acts  contemplated  by  the  parties  had  been  executed  exactly 
as  they  ought  to  have  been.^* 

§  164.  It  is  not  even  necessary  that  the  agreement  should  in  all 
oases  be  in  writing.  Although  a  parol  agreement  in  respect  to  lands 
while  it  remains  altogether  executory  is  not  enforceable,  yet,  when 
there  has  been  a  part  performance  of  it,  it  can  not  in  equity  be 
avoided.^*  When  such  parol  agreement  has  been  performed  by  a  de- 
livery of  a  formal  mortgage,  all  objection  to  the  validity  of  the  agree- 
ment is  removed,  and  it  becomes  as  effectual  for  all  purposes  as  if  it 
had  been  reduced  to  writing  originally.  In  this  way  a  mortgage  made 
a  few  days  before  the  bankruptcy  of  the  mortgagor,  but  in  pursuance 
of  a  parol  agreement  made  fifteen  months  before,  and  based  upon  a 
good  consideration,  is  good  against  the  assignee  in  bankruptcy,  and  is 
not  open  to  the  objection  that  it  is  void  as  a  fraudulent  preference.^* 

A  purchase  at  a  judicial  sale  for  the  benefit  of  the  debtor  in  ac- 
cordance with  a  verbal  or  written  agreement  with  him  will  be  re- 
garded as  an  equitable  mortgage  to  him«^^  In  like  manner  a  convey- 
ance to  one  who  advances  money  for  the  benefit  of  another  under  an 
agreement  of  the  latter  to  purchase  at  a  certain  price  may  be  regarded 
as  a  mortgage  to  the  latter  for  the  amount  of  the  purchase-money 
which  the  purchase  may  foreclose.^' 

§  165.  Upon  this  principle,  the  entry  of  an  agreement  by  a  corpo- 
ration npon  its  records,  that  a  certain  bond  for  title  should  be  pledged 
to  certain  of  its  members  as  security  for  liabilities  which  they  were 
about  to  incur  for  the  company,  was  held  to  be  an  equitable  mortgage ; 
and  although  a  deed  of  trust  was  afterwards  made  in  conformity  wiili 
the  resolution,  yet  these  members,  having  acted  upon  the  faith  of  it 
before  the  deed  of  trust  was  made,  were  held  to  be  entitled  to  the  secor- 
ity  as  from  that  time,  and  the  deed  of  trust  was  regarded  only  as  a 
confirmation  of  the  agreement,  and  as  having  relation  to  the  resolu- 
tion." 

.    **  Daggett  V.  Rankin,  31  Cal.  321,  76;    Stroup   v.   Haycock,   56   Iowa, 

326,  per  Currey,  C.  J.;  Wayt  v.  Gar-  729;  Anderson  v.  Smith,  103  Mich, 

withen,  21  W.  Va.  516.  446,  61  N.  W.  778;  Moore  v.  Nye,  66 

^«  Baker  v.  Baker,  2  S.  D.  261,  49  Hun,  628,  21  N.  T.  Supp.  94;  Byers 

N.  W.  1064;   King  v.  Williams,  66  v.  Johnson,  89  Iowa,  278,  56  N.  W. 

Ark.  333,  50  S.  W.  695 ;  Cole  v.  Cole,  449.    See  also,  Jones  v.  Pierce,  134 

41  Md.  301;  Stoddard  v.  Hart,  23  N.  Pa.  St.  533,  19  Atl.  689.    Where  the 

T.  556;    Hicks  v.  Turck,  72  Mich,  parol     evidence    was    not    strong 

311,  40  N.  W.  339;  Irvine  v.  Arm-  enough  to  make  the  transaction  a 

strong,  31  Minn.  216,  17  N.  W.  343;  mortgage. 

Dean  v.  Anderson,  34  N.  J.  Eq.  496.  ^^  Watts  v.  Rellar,  56  Fed.  1,  12 

"Burdick  v.  Jackson,  7  Hun,  488.  U.  S.  App.  274;  Hughes  v.  McKen- 

^  Union  Mut.  Life  Ins.  Co.  v.  Slee,  zie,  101  Ala.  415,  13  So.  609. 

123  111.  57,  12  N.  E.  543,  13  N.  E.  "*  Miller  v.  Moore,  3  Jones  Eq.  431. 
222;   Beatty  v.  Brummett,  94  Ind. 
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The  maker  of  two  notes  gave  an  instrument  to  his  sureties  on  the 
notes  reciting  that  they  were  given  for  the  purchase  of  land,  and  pro- 
▼iding,  "In  case  I  fail  to  pay  said  notes,  I  do  bind  myself,  my  heirs, 
etc.,  to  convey  to  said  sureties  the  aforesaid  land.^*  It  was  held  that, 
upon  the  failure  of  the  principal  to  pay  the  notes,  the  sureties  were 
entitled,  not  to  an  absolute  conveyance,  but  to  a  mortgage.^* 

§  166.   An  instmment  which  does  not  transfer  the  legal  estate  may 

yet  operate  as  an  equitable  transfer  of  it  in  the  nature  of  a  mortgage.^** 
Thus,  a  mortgage  to  certain  executors  from  which  the  word  "heirs,*' 
creating  a  fee,  was  omitted,  and  the  word  "successors"  used  in  its 
stead  was  held  to  be  an  equitable  mortgage  in  fee,  and  was  reformed.'^ 
Such  was  held  to  be  the  effect  of  an  agreement  under  seal  made  by  one 
to  whom  land  was  conveyed  in  consideration  that  he  should  support 
and  maintain  the  grantor,  whereby  the  produce  of  the  land  was 
pledged  for  that  purpose,  and  if  that  should  prove  insufficient  the  en- 
tire fee  was  appropriated.**  Such,  too,  is  a  similar  instrument  in 
which  the  signer  agrees  to  maintain  his  father  and  mother  during 
tiieir  natural  lives,  and  as  security  for  the  fulfilment  of  the  agreement 
conveys  and  grants  to  them  "each  and  severally  a  life  lien  or  dower 
or  lien  of  maintenance  for  life"  in  real  estate.**  The  words,  "we 
mortgage  the  property,"  accompanied  by  a  provision  for  the  sale  of  it 
upon  non-payment  of  money  thus  secured,  have  been  held  sufficient  to 
create  a  mortgage.** 

An  instrument  whereby  a  corporation  "pledges  the  real  and  per- 
sonal estate  of  said  company^'  for  the  payment  of  a  debtfbr  the  fulfil- 
ment of  a  contract  may  be  enforced  as  a  mortgage  against  the  com- 
pany and  all  persons  claiming  under  it  with  notice;  and  is  not  ren- 
dered invalid  for  the  reason  that  the  property  of  the  company  is 
pledged  without  specification,  or  that  the  amount  secured  is  not  stated, 
or  the  time  of  redemption  fixed.**^  An  instrument  which  recites  that 
the  maker  of  it  had  employed  certain  persons  as  counsel  to  prosecute 

»  Ck)iirtney  v.  Scott.  Litt.  Sel.  Cas.  *•  See  Chase  v.  Peck,  21  N.  Y.  581. 

457;  Wayt  v.  Carwlthen,  21  W.  Va.  •^Gilson  v.  Gllson,  2  Allen,  115. 

516.  **  De  Leon  v.  Higuera,  15  Gal.  483. 

■*  Howard  v.  Iron  St  Land  Co.  62  And   see  Barrollhet  v.   Battelle,   7 

Minn.  298,  64  N.  W.  896;  White  v.  Cal.  450. 

University  Land   Co.   49   Mo.  App.  "White  Water  Valley  Canal  Co. 

619;   Mennde  v.  Delalre,  2  Desaus.  v.  Vallette,  21   How.    (U.  S.)    414; 

8.  C.   450;    Leiweke  v.  Jordan,  59  Mobile  ft  C.  P.  R.  Co.  v.  Talman,  15 

Mo.  App.  564.  Ala.  472.    And  see  Bryce  v.  Massey, 

"Gale  V.  Morris,  29  N.  J.  Eq.  222.  35  S.  C.  127,  14  S.  B.  768;   Husted 

And  see  Brown  v.  Bank,  44  Ohio  St.  v.  Ingraham,  75  N.  T.  251;  Hale  v. 

269,  6  N.  B.  648;  New  Vienna  Bank  Bank.  64  N.  Y.  550;  Hamilton  Trust 

V.  Johnson,  47  Ohio  St.  306,  24  N.  E.  Co.   v.   Clemes,   163   N.   T.    423,   57 

506;  First  Nat.  Bank  v.  Adam  (111.),  N.  E.  614. 
25  N.  B.  576. 
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a  claim  to  certain  land^  and  promises  the  payment  of  a  certain  sum 
"at  the  end  of  the  litigation  out  of  the  land,"  is  a  mortgage.*'  It  indi- 
cates the  creation  of  a  lien,  and  specifies  the  debt  intended  to  be 
secured,  and  the  property  upon  which  it  is  to  take  effect.  And  so  an 
agreement  in  a  lease,  that  the  lessor  "is  to  have  a  lien"  upon  certain 
property  for  the  faithful  performance  of  the  lessee^s  obligation  to  pay 
rent,  is  in  effect  a  mortgage.*^  * 

A  covenant  by  a  debtor,  to  execute  to  his  creditor  a  mortgage  upon 
the  debtor's  share  under  his  father's  will,  whenever  a  division  shall 
have  been  made,  is  a  mortgage.**  So  is  a  provision  in  a  deed  that  the 
grantee  shall  pay  certain  legacies  or  certain  liens  which  are  a  charge 
upon  the  property  conveyed.*®  So,  also,  an  agreement  not  under  seal 
which  provides  that  the  purchase-money  of  land  if  not  sold  by  the 
purchaser  should  be  secured  by  the  property,  and  if  sold,  then  paid 
from  the  proceeds.^®  A  seal  is  not  necessary  to  make  an  instrument 
a  good  equitable  mortgage.^  ^  So  a  power  of  attorney  executed  by  a 
debtor  to  his  creditor,  authorizing  the  latter  to  convey  the  debtor's 
property,  unless  he  should  pay  the  debt  within  a  time  named.'*  So 
an  agreement  by  the  legal  owner  of  land,  that  a  mortgage  of  the  land 
by  one  who  had  no  title  should  nevertheless  be  a  valid  lien  upon  it, 
is  a  good  equitable  mortgage.*' 

Land  was  conveyed  to  a  trustee  to  hold  for  the  separate  use  of  a 
married  woman,  reserving  to  her  the  right  with  her  husband  to  sell  all 
Or  any  part  of  the  same  whenever  she  might  elect  to  do  so.  She  and  her 
husband  made  a  deed  of  trust  of  the  land,  to  which  the  trustee  was 
not  a  party ;  but,  by  a  writing  \mder  his  hand^  and  seal  of  the  same 
date,  he  agreed  "that  the  above  trust  deed  may  be  executed,  and,  in 
the  event  that  a  sale  of  the  above-named  lands  shall  have  to  be  made, 
I  will  unite  in  the  deed  conveying,  provided  the  said  sale  is  made 
according  to  the  terms  of  this  trust  deed."  It  was  held  that  the  deed, 
though  not  passing  the  legal  title,  yet  created  a  lien  on  the  land  as  an 
equitable  mortgage.'* 

The  purchaser  of  lands  of  a  decedent  at  a  sale  by  order  of  the  pro- 
bate court,  before  payment  of  the  entire  purchase-money  or  the  con- 

*  Jackson  v.  Carswell,  34  Ga.  279.  "  Woods  v.    Wallace,   22    Pa.    St. 

*  Whiting  V.  Bichelberger,  16  171;  Spencer  v.  Haynes,  12  Phllal 
Iowa,  422;  First  Nat.  Bank  v.  Adam  452;  Atkinson  v.  Miller,  34  W.  Va. 
(111.),  25  N.  E.  576.  115,    11    S.    E.    1007,    disapproving 

•»  Lynch  v.  Utica  Ins.  Co.  18  Wend.  Pratt  v.  Clemens,  4  W.  Va.  443,  and 

236.  Shattuck  v.  Knight,  25  W.  Va.  590- 

»Stewart  V.  Hutchins,  6  Hill,  143;  "Pemberton  v.  Simmons,  100  N. 

Mitchell  V.  Wade,  39  Ark.  377;  How-  C.  316,  6  S.  E.  122. 

ard   V.  Iron  &  Land  Co.  62   Minn.  "Watklns   v.   Vrooman,   51   Hun, 

298,  64  N.  W.  896.  175,  5  N.  Y.  Supp.  172. 

» Racouillat  v.  Sansevain,  32  Cal.  >*  Benslmer  v.  Fell,  35  W.  Va.  15» 

376.  12  S.  E.  1078. 
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veyance  of  the  title,  wi&y  convey  his  imperfect  equitable  title  by  mort» 
gage.'*  A  mortgage  executed  to  a  partnership  in  its  firm  name,  to 
secure  a  debt  to  the  firm,  duly  executed  and  recorded,  constitutes  a 
Talid  lien  in  favor  of  the  firm  as  security  for  such  debt.*' 

But  a  recital  in  a  deed,  that  it  is  subject  to  a  prior  mortgage  de- 
Fcribed,  does  not  make  an  equitable  mortgage  of  an  instrument  which 
does  not  pass  the  owner's  estate.  A  married  woman  owning  land 
joined  her  husband  in  a  mortgage  which  she  signed  only  in  release  of 
dower.  Subsequently  she  executed  in  due  form  a  mortgage  which 
recited  that  the  property  was  subject  to  that  mortgage.  It  was  held 
that  the  mortgagee  in  the  former  mortgage  could  not  enforce  his  mort- 
gage against  the  wife,  or  against  the  holder  of  the  second  mortgage.^^ 

§  167.  A  written  agreement  that  attempts  to  appropriate  specific 
property  to  the  payment  of  a  debt,  and  gives  the  creditor  possession 
of  it  to  hold  till  the  debtor  shall  make  sale  of  the  land  and  satisfy  the 
debt  from  such  sale,  the  occupation  of  the  land  and  the  doing  of  cer- 
tain work  to  offset  interest  on  the  debt,  constitutes  an  equitable  mort- 
gage binding  upon  the  owner  of  the  land,  and  upon  any  one  who  buys 
of  him  with  notice  of  the  agreement.*'  An  agreement  on  the  back  of 
a  note,  making  it  a  charge  upon  particular  land,  is  an  equitable  mort- 
gage. In  this  way  an  agreement  intended  to  operate  as  a  revival  of 
a  mortgage  note'  which  had  been  paid  may  be  rendered  effectual, 
although  ineffectual  to  revive  the  mortgage  lien.*®. 

An  agreement  by  the  equitable  owner  of  land,  that  the  holder  of 
the  legal  title  may  hold  it  as  security  for  the  payment  of  a  sum  of 
money  borrowed  by  the  former  of  a  third  person,  creates  an  equitable 
lien  upon  the  land  in  favor  of  the  lender.**^ 

An  agreement  made  by  bondholders  secured  by  a  mortgage  of  a 
railroad,  that  certain  preference  bonds  secured  by  a  subsequent  mort- 

» Washington  v.  Bogart,  119  Ala.  "Wilson  v.  Boyce,  92  U.  S.  320; 

377,  24  So.  245.  White   Water  Valley   Canal   Co.   v. 

"New  Vienna  Bank  v.  Johnson,  Vallette,  21  How.  414;  Daggett  v. 
47  Ohio  St  306,  24  N.  E.  503;  Chi-  Rankin,  31  Cal.  321;  Blackburn  v. 
cago  Lumber  Co.  v.  Ashworth,  26  Tweedle,  60  Mo.  505;  Wayt  v.  Car- 
Kan.  212.  It  has  been  held  that  a  withen,  21  W.  Va.  516;  Dunman  v. 
conveyance  to  a  firm  is  a  convey-  Coleman,  59  Tex.  199;  Holle  v.  Bal- 
ance to  the  members  as  tenants  In  ley,  58  Wis.  434,  17  N.  W.  322;  Hack- 
common,  who  hold  the  title  In  trust  ett  v.  Watts,  138  Mo.  502,  40  S.  W. 
for  the  firm.  Jones  v.  Neale,  2  Pat  113;  Cummlngs  v.  Jackson,  55  N.  J. 
ft  H.  (Va.),  339;  Beaman  v.  Whit-  Eq.  805,  38  Atl.  763.  See.  however, 
ney,  20  Me.  413.  That  a  partnership  Allen  v.  Montgomery,  48  Miss.  101. 
may  acquire  an  equitable  estate  In  "'Peckham  v.  Haddock.  36  III.  38; 
real  property  Is  decided  In  Ram-  Bell  v.  Pelt,  51  Ark.-  433,  11  S.  W. 
melsberg  v.  Mitchell,  29  Ohto  St.  22,  684. 
52.  «»Chadwlck  v.  Clapp.  69  111.  119. 

"Franklin   Sav.   Bank  v.   Miller, 
17  R.  I.  272,  21  Atl.  542. 
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gage  should  be  a  lien  on  the  railroad  prior  to  the  bonds  held  by  the 
several  signers  of  the  agreement^  operates  as  a  pledge  or  equitable 
mortgage  of  e  interest  of  such  bondholders  under  the  prior  mort- 
gage ;  but  of  course  such  agreement  does  not  in  any  way  aflfect  the  in- 
terest or  the  priority  of  the  lien  of  any  bondholders  who  do  not  sign 
the  agreement.*^ 

A  mortgage  made  by  a  person  individually  to  himself  as  guardian 
to  secure  moneys  belonging  to  his  ward  would  be  regarded  in  a  court 
of  equity  as  a  valid  security  against  the  guardian,  and  would  be  given 
effect  for  the  purpose  of  protecting  the  interest  of  the  ward.  After  a 
sale  of  the  mortgaged  premises,  a  judgment  in  a  foreclosure  suit 
would  estop  the  parties  from  questioning  the  mortgage,  and  a  sale 
would  confer  a  good  title  upon  the  purchaser.** 

It  has  even  been  held  that  if  land  intended  to  be  included  in  a 
mortgage  is  omitted  by  mistake,  and  a  judgment  is  subsequently  ren- 
dered against  the  mortgagor,  the  lien  of  iihe  judgment  creditor  is  sub- 
ject to  the  equity  of  the  mortgage.** 

§  188.  Informal  mortgages. — ^A  mortgage,  or  trust  deed,  which 
cannot  be  enforced  by  a  sale  under  the  power  or  by  a  judgment  of 
foreclosure,  on  account  of  the  omission  of  some  formality  requisite 
to  a  complete  mortgage  or  deed  of  trust,  will  nevertheless  be  regarded 
as  an  equitable  mortgage,  and  the  lien  will  be  enforced  by  special 
proceedings  in  equity.  The  attempt  to  create  a  security  in  legal  form 
upon  specific  property  having  failed,  effect  is  given  to  the  intention 
of  the  parties,  and  the  lien  enforced  as  an  equitable  mortgage.**  Any 
agreement  between  the  parties  in  interest  that  shows  an  intention  to 
create  a  lien  may  be  in  equity  a  mortgage.**  As  stated  by  Judge 
Story,**  ^'If  a  transaction  resolve  itself  into  a  security,  whatever  may 
be  its  form,  and  whatever  name  the  parties  may  choose  to  give  it,  it  is 
in  equity  a  mortgage."  Effect  has  been  given  in  this  way  to  a  deed 
of  trust  in  which  the  name  of  the  trustee  was  accidentally  omitted  ;*  • 

"Poland   V.    Lamoille   Valley    R.  104,   38    N.    B.   1000,   reversing   70 

Co.  52  Vt.  144.  Hun,  512. 

""Lyon  V.  Lyon,  67  N.  Y.  250.  «Gest  v.  Packwood,  39  Fed.  525, 

^Martin  v.  Nlzon,  92  Mo.  26,  4  533;    Daggett   v.    Rankin,    31    Cal. 

S.  W.  503.     Is  this  decision  a  safe  321;   Bell  v.  Pelt,  51  Ark.  433,  11 

precedent?  S.  W.  684;  Wayt  v.  Carwlthen,  21 

**  Atkinson   v.  Millar,  34  W.  Va.  W.  Va.  516;   Knott  v.  Manufactur- 

115.    11    S.    E.    1007,    quoting   text,  ing  Co.  30  W.  Va.  790,  5  S.  B.  266; 

Margarum   v.   Christie   Orange  Co.  Fidelity,  Ac.  Co.  v.  Shenandoah  Val. 

37  Fla.  165,  19  So.  637;  Tieman  v.  R.  Co.  33  W.  Va,  761,  11  S.  E.  58. 

Poor,  1    Gill   &   J.    (Md.),   216,    19  «Flagg  v.  Mann,  2  Sum.  486,  533. 

Am.   Dec.  225;    Frank   v.   Hicks,   4  *^McQuie    v.    Peay,    58    Mo.   56; 

Wyo.  502.  35  Pac.  475,  1025,  quoting  Burnside  v.  Wayman.  49  Mo.  356; 

text;    Payne   v.   Wilson,    74    N.    Y.  Dulaney  v.  Willis,  95  Va.  606,  29  S. 

348;  Sprague  v.  Cochran,  144  N.  T.  E.  324,  64  Am.  St  Rep.  815. 
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to  one  from  which  a  seal  was  omitted  by  mistake  ;**  to  one  sealed  in 
fact,  but  not  expressed  to  be  sealed;*®  to  one  imperfectly  acknowl- 
edged, or  not  acknowledged  at  all  ;*®  or  not  witnessed  as  a  deed  of  real 
estate  is  required  to  be.*^  But  it  seems  that  effect  will  not  be  given 
to  a  mortgage  witnessed,  acknowledged,  and  recorded,  but  not  signed 
by  the  mortgagor.*^ 

§  169.  A  mortgage  defectively  executed  in  the  name  of  an  agent, 
though  purporting  to  be  the  mortgage  of  the  corporation,  is  held  to 
be  binding  in  equity  if  it  appear  that  the  oflScer  or  agent  had  authority 
to  bind  it,  and  by  accident  or  mistake  executed  it  in  his  own  name  in- 
stead of  the  name  of  the  company.**  In  such  a  case,  before  the  Su- 
preme Court  of  California,***  it  was  urged  that  the  defective  execution 
of  the  mortgage  was  caused  by  a  mistake  of  law,  and  that  therefore 
the  defective  execution  could  not  be  aided.  In  answer  to  this  Mr.  Jus- 
tice Shaffter,  delivering  the  opinion  of  the  court,  replies  that,  where 
there  is  a  defective  execution  of  a  power,  it  is  a  matter  of  no  equitable 
moment  whether  the  error  came  of  a  mistake  of  law  or  mistake  of 
fact.  It  is  enough  that  the  power  existed,  and  that  there  was  an  at- 
tempt to  act  under  it.  The  relief  is  not  so  much  by  way  of  reforming 
the  instrument  as  by  aiding  its  defective  execution,  which  aid  is  ad- 
ministered through  or  by  the  application  of  well-settled  maxims  of  the 
law ;  or,  as  in  the  class  of  cases  to  which  this  belongs,  the  instrument 
defectively  executed  as  a  deed  is  considered  as  properly  executed  as  a 
contract  for  a  deed;  and  therefore  as  requiring  neither  reformation 
nor  aid,  but  as  ripe  for  enforcement,  according  to  the  methods  pecul- 
iar to  courts  of  equity. 

In  order  that  an  instrument  defectively  executed  may  be  declared 
a  mortgage,  it  must  appear  that  the  instrument  was  attempted  to 
be  executed  by  the  mortgagor,  in  pursuance  of  an  agreement  indicat- 
ing an  intent  that  the  property  described  is  to  be  held  or  transferred 
as  security  for  an  obligation  or  debt  of  the  mortgagor.  Thus  a  written 
instrument  reciting  that  a  corporation  named  has  mortgaged  certain 
property,  signed  by  one  person  as  president  and*  by  another  as  secretary 
and  treasurer  in  their  own  names,  sealed  with  their  seals,  and  acknowl- 

« McClurg  V.  Phillips,  49  Mo.  315,  "  Goodman  v.   Randall,   44  Conn. 

57  Mo.  214;   Dunn  v.  Raley,  58  Mo.  321. 

134:  Harrington  v.  Fortner,  58  Mo.  *«  Miller   v.   Rutland    &   Washing- 

468;    Gill  v.  Clark.  54  Mo.  415.  ton    R.    Co.    36    Vt.    452;    Welsh   v. 

« Jones    V.    Brewington.    58    Mo.  Usher,  2  Hill  Ch.  167,  29  Am.  Dec. 

210.  63.     See  §  127. 

"•Black    V.    Gregg,    58    Mo.    565;  "Love   v.   Sierra  Nevada,   L.   W. 

Frank  v.  Hicks,  4  Wyo.  502.  35  Pac.  &  Mining  Co.  32  Cal.  639,  91  Am. 

475.  1025.  Dec.  602. 

"Abbott  V.  Godfroy,  1  Mich.  178; 
Lake  v.  Doud,  10  Ohio,  415. 

11— JONKS'  MORT. 
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edged  by  them  as  their  act  and  deed^  will  not  be  held  to  be  an  equitable 
mortgage^  in  the  absence  of  allegations  and  proof  that  it  was  attempted 
to  be  executed  by  the  corporation^  or  its  authorized  agents,  as  security 
for  an  obligation  of  the  corporation/' 

§  170.  Mortgage  by  implied  trust. — If  a  mortgage  be  made  to  two 
persons  conditioned  to  secure  the  payment  of  a  debt  to  one  of  them 
only,  the  legal  estate  would  vest  in  them  as  tenants  in  common;  but 
the  one  having  no  claim  secured  would  be  a  trustee  to  the  extent  of  his 
moiety,  and  hold  it  in  trust  to  secure  the  debt  due  the  other.'* 

The  fact  that  a  mortgage  and  the  note  that  it  secures  are  made  pay- 
able in  the  alternative  to  one  or  the  other  of  two  definitely  named 
payees  does  not  render  tiiein  void ;  but  such  note  and  mortgage  are  en- 
forceable in  the  courts  and  all  the  parties  named  as  alternating  payees, 
should  join  in  the  §uit  to  enforce  such  contracts.'^ 

In  like  manner,  where  one  advances  money  to  pay  off  a  mortgage, 
which  is  thereupon  assigned  for  his  protection  to  one  of  the  owners  of 
a  part  of  the  property,  it  is  a  trust  in  the  hands  of  the  latter,  and  may 
be  established,  as  against  all  parties  having  notice  of  these  facts,  as  an 
equitable  lien,  although  the  mortgage  has  been  discharged  of  record.** 

A  conveyance  to  a  creditor  as  trustee  to  sell  and  apply  the  proceeds 
in  payment  of  certain  enumerated  debts  due  to  him  and  to  others,  and 
then  return  any  balance  to  the  grantor,  the  creditors  assenting  in 
writing  to  such  conveyance^  has  the  effect  of  a  mortgage  for  their 
benefit.** 

A  mortgage  may  be  given  to  secure  the  mortgagee  and  also  a  third 
person,  and  the  fact  that  it  was  given  in  part  for  the  benefit  of  an- 
other may  be  made  out  wholly  by  parol  proof.**  And  so  a  mortgage 
given  to  the  cashier  of  a  bank  in  his  individual  name,  for  a  debt  due 
the  bank,  is  a  valid  security  in  favor  of  the  bank.**  The  court  will 
in  such  cases  enforce  the  implied  trust. 

§  171.  An  asiignment  of  rents  and  profits  of  land  as  security  is  an 
equitable  mortgage.  Such  an  assignment,  in  the  words  of  Lord  Thur- 
low,  "is  an  odd  way  of  conve3dng ;  but  it  amounts  to  an  equitable  lien, 
and  would  entitle  the  assignee  to  come  into  equity  and  insist  upon  a 
mortgage.*'** 

» Brown  v.  Farmers'  Supply  De-  ••  Price  v.  Brown,  98  N.  Y.  888. 

pot  Co.  23  Oreg.  541,  32  Pac.  548.  *^  Lawrencevllle    Cement    Co.    v. 

"Root  V.  Bancroft,  10  Met.  44.  Parker,  15  N.  Y.  Supp.  677. 

"Seedhouse  v.  Broward,  34  Fla.  ••Ex   parte   Willis,    1    Ves.    Jun. 

509,  16  So.  425.  162;  Abbott  v.  Stratten,  3  Jo.  ft  Lat. 

"King  V.  McVickar,  3  Sandf.  Ch.  603;  Qest  v.  Packwood,  39  Fed.  625. 

192.  See,  however,  Alexander  v.  Berry 

"Fox  V.  Fraser,  92  Ind.  265.  See  64  Miss.  422. 
S  68. 
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A  f  onnal  mortgage  of  a  leasehold  estate  amounts  only  to  an  assign* 
ment  of  the  rents  and  profits  for  the  whole  tenn^  in  States  where  fore- 
closure cannot  be  effected  by  a  sale,  but  only  by  a  strict  foreclosure  or 
a  proceeding  in  that  nature.^' 

A  stipulation  in  a  lease,  that  the  building  erected  by  the  lessee  ''is 
mortgaged  as  security**  for  rent,  is  a  good  mortgage.**  An  assign- 
ment of  a  lease  absolutely,  accompanied  with  a  bond  stating  it  to  have 
been  made  to  secure  the  payment  of  a  debt,  and  providing  for  a  recon- 
veyance upon  payment,  is  a  mortgage,**  in  the  same  way  that  an  abso- 
lute conyeyance  in  fee  accompanied  by  such  a  bond  is  a  mortgage. 

An  irrevocable  power  of  attorney  to  collect  rents,  given  as  security, 
is,  as  between  the  parties,  an  equitable  mortgage  of  the  rents.** 

II.  By  Asatgnments  of  Contracts  of  Purchase, 

§  172.  An  aaiignment  by  the  vendee  of  a  contract  of  purchase 
of  land  as  security  for  a  loan  may  be  regarded  as  an  equitable  mort- 
gage.*^ The  rules  applicable  to  a  mortgage  of  real  property  govern  it 
both  as  to  the  effect  of  it  and  the  mode  of  enforcing  it.** 

Where  one  having  a  contract  for  the  purchase  of  land  agrees  with 
another  that  he  shall  pay  the  purchase-money  and  take  a  deed  of  the 
land  for  his  security  until  repaid,  the  arrangement  amounts  to  a  mort- 
gage of  such  equitable  title.**  In  like  manner,  if  the  owner  of  land- 
warrants  secures  a  debt  by  having  them  entered  in  the  name  of  his 
creditor,  such  entry  is  a  mortgage. ''^ 

A  mortgage  made  by  one  who  holds  only  a  bond  or  contract  of  pur- 
chase passes  only  the  title  he  has  in  the  premises  at  the  time,  subject 
to  be  enlarged  by  the  mortgagor's  acquiring  afterwards  the  legal  title. 
Such  mortgagor  has  a  mortgageable  interest.^  ^  The  mortgage  amounts 
to  a  qualified  assignment  of  the  bond  or  contract.  If  the  contract 
and  mortgage  be  executed  formally  so  that  they  may  be  recorded,  the 

"Hulett  V.  SouUard,  26  Vt.  295.  Pac.  687,  32  Pac.  687;  Laughlin  ▼. 

**Barroi]het    v.    Battelle,    7    Cal.  Braley,  25   Kan.   147;    Stoddard  v. 

450.  Whiting,    46    N.    T.    627;    Bull    v. 

*  Jackson  v.  Green,  4  Johns.  186.  Sykes,  7  Wis.  449;   Sibley  v.  Ross, 

••Abbott  V.  Stratten,  3  Jo.  &  Lat  88  Mich.  315,  50  N.  W.  379;   Bur- 

603,  9   It.  Bq.   283;    Smith  Go.  y.  rows  v.  Hovland,  40  Neb.  464,  58  N. 

McOninness,  14  R.  I.  59.  W.  947;  Morris  v.  Nyswanger,  5  S. 

rPitshugh  V.  Smith,  62  111.  486;  D.  307,  58  N.  W.  800;   Tltcomb  y. 

Smith  v.  LAckor,  23  Minn.  454;  Nig-  Fonda  J.  St  O.  R.  Co.  78  N.  Y.  S. 

geler  v.  Maurin,  34  Minn.   118,  24  226,  38  Misc.  Rep.  630. 

N.  W.  369;   Shoecraft  v.  Bloxham,  "Brockway  v.  Wells,  1  Paige,  617. 

124  U.  8.  730,  8  Sup.  Ct  686;  Gilker-  "Fessler's  Appeal.  75  Pa.  St  483; 

son  ▼.  Connor,  24  S.  C.  321;  Roddy  Purdy  v.  Bullard,  41  Cal.  444. 

V.    Elam,    12   Rich.    Eq.    343,    345;  '*Dwen  v.  Blake,  44   111.  135. 

Stephens  v.  Allen,  11  Oreg.  188,  3  '^  Muehlberger  v.  Schilling,  3  N. 

Pac  168;   Lovejoy  v.  Chapman,  32  T.  Supp.  705* 


^ 


§  173] 


EQUITABLE  MORTGAGES. 


164 


record  is  notice  to  any  subsequent  purchaser  from  the  vendor  of  the 
mortgagee's  right  to  purchase  the  property  under  the  contract,  if  the 
vendee  does  not  perform  the  condition  of  the  mortgage.^*  The  vendor 
and  vendee  cannot  rescind  the  contract  as  against  such  mortgagee 
after  the  vendor  has  actual  notice  of  the  mortgage.  If  a  second  mort- 
gagee of  such  an  equitable  title  be  obliged  for  his  own  protection  to 
pay  the  purchase-money  remaining  due  upon  the  bond,  his  lien  for  the 
money  so  advanced  is  superior  to  that  of  the  first  mortgagee  of  such 
equitable  interest.''* 

Whether  such  an  instrument  is  a  mortgage  or  a  contract  of  purchase 
and  re-sale  depends  upon  the  inquiry  whether  any  indebtedness  existed 
at  the  time  of  the  execution  of  the  instrument.  To  make  the  instru- 
ment a  mortgage,  there  must  be  a  debt  which  the  mortgage  secures."* 
Therefore  a  contract  made  more  than  twelve  months  after  the  sale  of 
property  on  a  foreclosure,  whereby  one  party  agreed  to  advance  money 
to  take  up  the  certificate  of  sale  and  hold  it  for  his  own  benefit  unless 
the  other  parties,  the  heirs  of  the  mortgagor,  should  repay  the  amount 
advanced  within  a  certain  time,  is  not  a  mortgage,  but  a  contract  to 
convey.'''* 

§  173.  A  bond  for  a  conveyance  may  be  assigned  by  way  of  mort- 
gage. If  the  assignee  subsequently  obtains  the  legal  title  to  the  land 
by  virtue  of  the  bond  and,  surrenders  that,  he  will  hold  the  land  sub- 
ject to  the  right  of  his  assignor  to  redeem.^®  Such  a  bond  is  itself 
sometimes  declared  to  be  in  equity  equivalent  to  a  conveyance  of  the 
property,  with  a  mortgage  back ;  so  that  the  assignment  of  it  is  equiv- 
alent to  the  assignment  of  a  mortgage.^ ^ 

When  land  is  sold  on  credit,  and  a  bond  is  given  to  the  purchaser  to 
make  title  on  payment  of  the  purcliase-money,  the  effect  of  the  con- 
tract is  to  create  a  mortgage,  the  same  as  if  the  vendor  had  conveyed 
the  land  by  an  absolute  deed  to  the  purchaser,  and  taken  back  ji 
mortgage  to  secure  the  payment  of  the  purchase-money.  The  lien  so 
created  is  an  incumbrance  on  the  land,  not  only  against  the  purchaser 
and  his  heirs,  but  also  against  all  subsequent  purchasers.' **    It  is  said 


"Alden  v.  Garver,  32  111.  32; 
Steinkemeyer  v.  Gillespie,  82  111. 
253. 

'=  Steinkemeyer  v.  Gillespie,  82 
111.  253. 

'*  Carpenter  v.  Plagge,  192  111.  82. 
61  N.  B.  530;  Burgett  v.  Osborne, 
172  111.  227,  50  N.  E.  206. 

"Carpenter  v.  Plagge.  192  111.  82, 
61  N.  E.  530. 

• '« Baker  v.  Bishop  Hill  Colony.  45 
111.  264;  Jones  v.  Lapham,  15  Kan. 


540;  Bull  V.  Sykes,  7  Wis.  449; 
Newhouse  v.  Hill,  7  Blackf.  584; 
Fenno  v.  Sayre,  3  Ala.  458;  Alder- 
son  V.  Ames,  6  Md.  52;  Sinclair  v. 
Armitage,  12  N.  J.  Eq.  174:  Christy 
V.  Dana,  34  Cal.  548;  Neligh  v. 
Michenor.  11  N.  J.  Eq.  539. 

"Jones  V.  Lapham.  15  Kan.  540, 
per  Brewer.  J.;  Button  v.  Schroyer. 
5   Wis.  598. 

"Strauss  v.  White,  66  Ark.  167. 
51  S.  W.  64;   Holman  v.  Patterson. 
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that  bonds  for*title  came  into  common  use  through  the  inability  of 
the  vendor,  under  the  public  land  system  of  the  United  States,  to 
make  title  at  the  time  of  the  sale. 

§  174.  Although  the  contract  of  sale  be  'conditional,  it  providing 
that  the  purchaser  shall  do  certain  things  before  he  shall  be  entitled  to 
the  conveyance  of  the  land,  the  purchaser  has  an  interest,  before  the 
performance  of  the  things  to  be  done  on  hjs  part,  which  he  may 
assign  by  way  of  security.  By  complying  with  all  the  conditions  of 
the  contract  he  acquires  an  equitable  title,  and  when  he  has  that  he 
may  compel  a  conveyance  of  the  legal  title.  He  may  also  sell  his  in- 
terest, and  by  agreement  reserve  a  lien  upon  the  contract  to  secure  his 
vendee^s  note  for  the  purchase-price,  and,  upon  the  failure  of  his 
vendee  to  pay  as  agreed,  he  may,  in  an  action  upon  the  note  and  to 
foreclose  his  lien  upon  the  contract,  have  judgment  upon  the  note, 
and  a  decree  of  sale  of  the  interest  under  the  contract  to  satisfy  it. 
There  is  a  sufficient  interest  in  the  land  to  support  the  action,  although 
it  does  not  amount  to  a  title  or  estate.^ • 

Where  one  takes  possession  of  land  and  expends  large  sums  of  money  . 
upon  it  in  repairs  and  improvements  on  the  promise  of  the  owner 
to  convey  the  property  to  him,  the  former  has  an  equitable  mortgage 
on  the  property  to  the  amount  of  such  expenditure,  as  against  the 
owner's  creditors.®* 

§  176.  The  assignment  of  a  partial  interest  in  a  contract  of  pur- 
chase, as  security  for  the  payment  of  a  debt,  is  an  equitable  mortgage ; 
and  the  mortgagee  may  enforce  his  rights  in  equity  against  the  as- 
signor and  those  claiming  under  him  with  notice  of  his  rights.  The 
holder  of  the  legal  title  may  be  enjoined  from  making  a  transfer  to 
any  one  else  of  the  property  Covered  by  the  assignment.®^ 

§  176.  The  assig^nment  of  a  certificate  of  purchase  of  public  lands 
issued  by  a  State  operates  as  an  equitable  mortgage,  when  intended  to 
secure  a  debt  due  from  the  assignor  to  the  assignee.®^  It  may  be  en- 
forced for  the  debt,  and  for  money  paid  by  the  assignee  in  order  to 


29  Ark.  357;  McConnell  v.  Beattie, 
34  Ark.  113;  Lewis  v.  Boskins,  27 
Ark.  61;  Smith  v.  Robinson,  13  Ark. 
533;  Moore  v.  Anders,  14  Ark.  628, 
60  Am.  Dec.  551 ;  Shall  v.  Biscoe,  18 
Ark.  142;  Graham  v.  McCampbell, 
Meigs,  52,  33  Am.  Dec.  126;  Tanner 
V.  Hicks,  4  Smede  ft  M.  294;  Pin- 
tard  V.  Goodloe,  Hemp.  502;  Thred- 
glll  V.  Pintard,  12  How.  24;  Paine 
V.  McDowell,  71  Vt.  28,  41  Atl.  1042. 
"Curtis  V.  Buckley,  14  Kan.  449. 


"King  V.  Thompson,  9  Pet.  204, 
13   Pet.    128. 

"Northup  V.  Cross,  Seld.  Notes 
111. 

"  Hill  V.  Bldred,  49  Cal.  398.  And 
see  Wright  v.  Shumway,  1  Blss.  23; 
Stover  V.  Bounds.  1  Ohio  St.  107; 
Hays  V.  Hall,  4  Port.  374.  30  Am. 
Dec.  530;  Dodge  v.  Sllverthorn,  12 
Wis.  644;  Case  v.  McCabe,  35  Mich. 
100;  Ounderman  v.  Gunnison,  39 
Mich.  313. 
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prevent  a  forfeiture  of  the  title.^'  A  clause  in  a  mortgage  of  a  land 
certificate,  empowering  the  mortgagee  to  locate,  enter  upon,  enjoy, 
and  dispose  of  said  land,  as  if  acquired  by  a  good  and  lawful  title, 
only  amplifies  the  secui;ity  without  rendering  the  conveyance  abso- 
lute.®* The  mortgage  is  of  course  subject  to  the  payment  of  the 
amount  due  upon  the  certificate.®*^  If  the  purchaser  pay  this,  the 
amount  so  paid  becomes  a  prior  lien  upon  the  proceeds  of  a  foreclosure 
sale  of  the  land.®* 

A  mortgage  made  by  assigning  a  contract  of.  purchase,  or  a  land 
certificate,  may  be  foreclosed  by  a  bill  in  equity,  in  which  a  decree  will 
be  made  for  the  sale  of  the  right  under  the  contract.*^ 

An  assignment  of  land  certificates,  such,  for  instance,  as  the  school 
land  certificates  in  some  States,  which  are  by  their  terms  transferable 
by  assignment  and  delivery,  amounts  to  an  equitable  mortgage.®*  In 
like  manner  certificates  of  stock  in  an  unincorporated  joint  stock 
company,  representing  an  interest  in  real  estate,  may  be  mortgaged 
in  equity.  The  mortgage  in  such  case  is  of  course  subject  to  the  debts 
of  the  company,  and  to  existing  equities  in  favor  of  other  stock- 
holders.®* 

One  having  a  right  to  redeem  from. a  foreclosure. sale  may  assign 
this  right  to  secure  a  loan  of  money  with  which  to  redeem,  and  his 
assignee  will  take  this  right  as  mortgagee.®* 

A  settler  upon  public  lands  under  the  homestead  act,  after  making 
proof  of  compliance  with  all  the  requirements  of  the  law,  so  as  to  be 
entitled  to  a  patent,  may  make  a  valid  mortgage  although  the  patent 
has  not  been  issued.*^  But  if  he  sell  the  land  to  another  who  obtains 
the  title  from  the  United  States,  the  mortgagee  will  lose  his  title.** 

§  177.  A  preemptor  of  pnblic  land  cannot  mortgage  Ms  interest 

before  entry.  Before  a  valid  mortgage  can  be  made  of  a  preemption  of 
public  land,  an  entry  of  it  according  to  law  must  be  made.  The  stat- 
utes of  the  United  State  provide  that  any  grant  or  conveyance  made 
before  entry  shall  be  void.    Even  where  a  mortgage  is  regarded  as 


"Hill  v.  Eldred,  49  Gal.  398. 

•*R088  V.  Mitchell.  28  Tex.  150. 

"Dodge  V.  Silverthorn,  12  Wis. 
644. 

"Dodge  V.  Silverthorn,  12  Wis. 
644. 

''Cnimbaugh  v.  Smock,  1  Blackf. 
305. 

"Mowry  v.  W^ood,  12  Wis.  413; 
Jarvis  v.   Dutcher,   16  Wis.   307. 

"Durkee  v.  Stringham,  8  Wis.  1. 
'  "  San  Jose  Safe  Deposit  Bank  v. 
Bank,  121  Cat.  539,  54  Pac.  83. 

"Jones  V.  Yoakam.  5  Neb.  265; 


Klempp  V.  Northrop,  137  Cal.  414, 
70  Pac.  284.  But  one  mortgaging 
such  land  is  estopped  by  his  own 
act  from  disputing  the  validity  of 
the  lien  so  created  by  him.  Kirk- 
aldie  v.  Larrabee,  31  Gal.  455,  89 
Am.  Dec.  205;  Orr  v.  Stewart,  67 
Gal.  275;  Nycum  v.  McAllister,  33 
Iowa,  374;  Townsend  v.  Fenton,  30 
Minn.  528;  Orr  v.  Ulyatt,  23  Nev. 
134,  43  Pac.  916;  Klempp  v.  North- 
rop, 137  Gal.  414,  70  Pac.  284. 
"BuU  V.  Shaw,  48  Gal.  455. 
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neither  a  grant  nor  a  conveyance,  and  therefore  not  within  the  letter 
of  the  statute,  it  is  construed  to  include  a  mortgage  within  its  prohibi- 
tion. The  intention  of  the  act  was,  that  the  title  should  be  perfect  and 
unincumbered  when  it  passes  from  the  United  States  by  the  entry  to 
the  settler.** 

But,  on  the  other  hand,  there  are  numerous  decisions  to  the  effect 
that  an  ordinary  mortgage  by  a  preemptor  of  land,  prior  to  the  time 

of  making  his  final  proofs,  is  not  a  grant  or  conveyance  within  the 

prohibitory  clause  of  the  statute.*^  If  an  occupant  having  a  right  of 

**Sec.  13  of  the  Act  of  Congress,  of  this  department,  following  the 
September  4,  1841,  R.  S.  §  22^2,  pro^  precedent  of  an  early  decision,  have 
Tides  that,  before  an  entry  shall  be  held  that  an  outstanding  mortgage 
allowed,  the  claimant  shall  make  given  by  a  preemptor  upon  the 
oath  that  "he  has  not  directly  or  lands  embraced  in  his  filing  defeats 
indirectly  made  any  agreement  or  his  right  of  entry,  upon  the  ground 
contract,  in  any  manner,  with  any  that  such  mortgage  is  a  contract  or 
person  or  persons,  whatsoever,  by  agreement  by  which  title  to  the 
which  the  title  which  he  might  ac-  lands  might  inure  to  some  other 
quire  from  the  government  of  the  person  than  himself.  A  careful  con- 
United  States  should  inure  in  whole  sideration  of  this  section  leads  me 
or  in  part  to  the  benefit  of  any  per-  to  a  dlfPerent  conclusion,  and  to  the 
son  except  himself.".  And  it  also  opinion  that,  unless  it  shall  appear, 
provides  that  "any  griant  or  convey-  under  the  rules  of  law  applicable 
ance  which  he  may  have  made,  ex-  to  the  construction  of  contracts,  or 
cept  in  the  hands  of  a  bona  fide  otherwise,  that  the  title  shall  inure 
purchaser  for  valuable  considera-  to  another  person,  it  does  not  debar 
tion,  shall  be  null  and  void."  See,  the  right  of  entry;  and  that  the 
also,  S  2296.  Warren  v.  Van  Brunt,  mere  possibility  that  the  title  may 
19  Wall.  646;  Brewster  v.  Madden,  so  result,  as  in  the  case  of  an  ordi- 
15  Kan.  249;  Green  v.  Houston,  22S  nary  mortgage,  is  not  sufficient  to 
Kan.  35;  Mellison  v.  Allen,  30  Kan.  forfeit  the  claim."  ....  Nor- 
382,  2  Pac.  97;  McCue  v.  Smith,  9  ris  v.  Heald.  12  Mont.  282,  29  Pac. 
Minn.  252,  86  Am.  Dec.  100;  MofPat  1121,  overrules  the  earlier  decision 
▼.  Bulson,  96  Cal.  106,  30  Pac.  Rep.  of  the  same  court  to  the  contrary, 
1022;  Bull  V.  Shaw,  48  Cal.  455;  Bass  v.  Buker,  6  Mont.  442,  12  Pac. 
Woodbury  v.  Dorman,  15  Minn.  922.  The  good  faith  of  the  mort- 
338;  Bass  v.  Buker,  6  Mont.  442,  12  gagor  becomes  a  material  consld- 
Pac.  922;  Penn  v.  Ott,  12  La.  Ann.  eratlon  in  this  view  of  the  statute. 
233;  Craig  v.  Tappin,  2  Sandf.  Ch.  This  is  recognized  by  Chief  Justice 
(N.  Y.)  78.    See  §  186.  Blake,  who  says:  "The  purpose  for 

^Norris  V.  Heald,  12  Mont.  282,  which  a  sum  of  money  may  be  bor- 

29  Pac.  1121,  is  the  most  recent  and  rowed   becomes    material   to    show 

important    decision   to   this   efTect.  that    the    mortgagor    is   acting    in 

Blake,  C.  J.,  reviews  the  decisions,  good    faith,    and    not   in    collusion 

and  cites  several  decisions  of  the  with  the  mortgagee  to  convey  the 

secretaries   of   the    Department   of  title,  and  evade  the  provisions  of 

the  Interior  holding  that  the  stat-  the  law.    The  loan  of  money  to  en- 

ute    does    not    prohibit    mortgages  able   the '  settler   to   buy   seed   for 

by  preSmptors  made  in  good  faith  planting,  or  the  necessaries  of  life, 

for    borrowed    money.     Larson    v.  is  as  legitimate  as  the  purchase  of 

Welsbecker.   1   Dec.   Dep.   Int.  422,  land   from  the  government."     See, 

April    24.   1882,   followed   in   Ray's  also.  Paige  v.  Peters,  70  Wis.  178, 

App.  6  Dec.  Dep.  Int.  340,  October  35  N.  W.  328;  Nycum  v.  McAllister, 

11,    1887;    and    Haling   v.    Eddy   9  33   Iowa.   374;    Puller  v.   Hunt,   48 

Dec.    Dep.    Int.    337,    September    7,  Iowa,  163;  Cheney  v.  White.  5  Neb. 

1889.    In  the  first  of  these  decisions  261,    25    Am.    Rep.    487;    Jones    v. 

Mr.  Teller,  the  secretary,  said:     "I  Toakam,    5    Neb.    265;    Larison    v. 

am  aware  that  the  former  rulings  Wilbur,  1  N.  D.  284,  47  N.  W.  381; 
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preemption  mortgages  his  interest  for  a  valuable  consideration,  and 
subsequently  commutes  the  same,  proves  his  occupation,  pays  the  pur- 
chase-price, and  receives  a  patent  of  the  land,  the  mortgage  is  a  valid 
lien  upon  the  property,  and  the  title  thus  acquired  inures  to  the  benefit 
of  the  mortgagee."*^  The  purpose  of  the  Act  of  Congress  that  no  gov- 
ernment lands  acquired  as  homesteads  shall,  in  any  event,  become 
liable  to  the  satisfaction  of  any  debt  or  contract  prior  to  the  issuance 
of  the  patent  therefor,®*  is  to  protect  the  entryman  and  to  prevent 
any  involuntary  appropriation  of  the  land  to  the  satisfaction  of  debts 
incurred  prior  to  the  issuance  of  the  patent;  and  therefore  a  mort- 
gage upon  government  land  which  had  been  entered  as  a  homestead 
and  for  which  final  proof  had  been  made,  but  for  which  no  patent  had 
been  issued,  is  valid.*^ 

§  178.   A  mortgage  may  be  constituted  by  act  of  l^slature,*^  as 

where  a  railroad  company  accepted  certain  bonds  issued  under  an  act 
which  declared  that  the  bonds  should  "constitute  a  first  lien  and  mort- 
gage upon  the  road  and  property^'  of  the  company.  The  word  "prop- 
erty" includes  all  the  lands  of  the  company,  and, any  sale  made  by  it 
is  subject  to  the  mortgage."* 

To  constitute  a  statutory  lien  it  must  clearly  appear  that  it  was  in- 
tended that  the  statute  should  have  this  effect.^^®  Such  a  lien  mav  be 
released  by  the  authority  that  created  it,^®^  or  another  person  may  be 

substituted  by  agreement  of  parties  in  place  of  the  original  lien- 
holder.i«2 

The  bonds  of  a  corporation,  pledging  its  real  and  personal  property 
for  the  payment  of  the  debt,  are  treated  in  equity  as  a  mortgage.^®* 

Jones  V.  Tainter,  15  Minn.  512;  Wil-  monds,  109  Ala.  322»  324,  19  So.  501; 

cox  V.  John,  21  Colo.  367,  40  Pac.  Lang  v.   Morey,   40   Minn.   396,   42 

880;   Hubbard  v.  MulUgan,  13  Colo.  N.  W.  88;  Townsend  v.  Fenton,  30 

App.    116,    57    Pac.    738;    Guaranty  Minn.  528,  16  N.  W.  421;  Moore  v. 

Sav.  Bank  v.  Qladow,  6  N.  D.  108,  Mcintosh,    6    Kan.    39;    Nycum    v. 

69  N.  W.  41.  McAllister,  33  Iowa,  374;  Cheney  v. 

« Spies  v.  Newberg,  71  Wis.  279,  White,    5    Neb.    261;    Kirkaldie    v, 

37  N.  W.  417;  Whitney  v.  Buckman,  Larrabee,  31  Cal.  455, 

13  Cal.  536;  Kirkaldie  v.  Larrabee,  ""See  Jones  on  Corporate  Bonds 

31  Cal.  455,  89  Am.  Dec.  205;   Orr  and  Mortgages.   §  39-44. 

V.  Stewart,  67  Cal.  275,  7  Pac.  693;  "Wilson  v.  Boyce.  92  U.  S.  320; 

Stark  V.  Duvall.  7  Okl.  213,  54  Pac.  Whitehead  v.  Vineyard,  50  Mo.  30. 

453;   Lang  v.  Morey,  40  Minn.  396,  **>  Brunswick  &  Albany  R.  Co.  v. 

42   N.   W.   88;    Fuller  v.   Hunt,   48  Hughes.   52   Ga.   557. 

Iowa,  163;  Nycum  v.  McAllister,  33  »"Murdock    v.    Woodson,    2    DilL 

Iowa.  374;  Newkirk  v.  Marshall,  35  188;  Woodson  v.  Murdock,  22  Wall. 

Kan.    77,    10    Pac.    571;    Fariss    v.  351. 

Deeming   Inv.    Co.    5   Okl.   496,    49  ^"Ketchum  v.  Pacific  Railroad.  4 

Pac.  926.  Dill.  78. 

••R.  S.  §  2296.  ^«  White  Water  Valley  Canal  Co. 

«"  Smart  v.  Kennedy,  123  Ala.  627.  v.  Vallette,  21  How.  414. 
26  So.  198;  citing  McCollum  v.  Ed- 
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III.   By  Deposit  of  Title  Deeds. 

§  179.  An  equitable  mortgage  may  at  common  law  be  created  by 
deposit  of  the  title  deeds  of  a  legal  or  an  equitable  estate  as  security 
for  the  payment  of  money.*^*  This  method  of  creating  a  lien  upon 
land  is  of  frequent  use  in  England,  and  is  sometimes  adopted  in  the 
United  States.*®*  There,  in  the  absence  of  a  general  system  of  record- 
ing, the  possession  of  the  title  deeds  of  an  estate  is  evidence  of  title. 
A  transfer  cannot  be  made  without  them.  No  one  is  supposed  to  have 
the  right  to  retain  them  unless  he  has  a  legal  or  equitable  claim  to  the 
estate  they  represent.  In  all  transfers  of  real  estate  the  original  deeds 
go  with  the  property  as  evidences  of  title,  and  their  examination  by  the 
solicitor  of  the  parties  is  a  prerequisite  to  every  sale.  Except  in  the 
counties  of  Middlesex  and  York,  there  are  no  registries  where  search 
can  be  made  to  ascertain  the  titles  to  lands,  with  the  exception  of  copy- 
hold titles,  which  are  always  to  be  found  recorded  in  the  manor  courts. 
The  only  security  which  the  purchaser  has  for  the  validity  of  his 
grantor's  title  is  possession  of  the  deeds  which  establish  it. 

In  the  United  States,  however,  the  reason  for  this  doctrine  does  not 
exist.  The  registry  system  dispenses  with  the  necessity  of  any  pro- 
duction of  title  deeds,  and  supplies  all  the  evidence  to  protect  both 
vendor  and  vendee.  It  furnishes  at  once  a  true  statement  of  the  pres- 
ent condition  of  all  legal  rights  to  land ;  and  if  an  original  conveyance 
is  ever  lost  or  destroyed,  a  copy  from  the  record  is  received  as  an 
equivalent.^®' 

§  180.  The  doctrine  in  England  is  well  established,  although  it  has 
been  received  with  considerable  disapprobation.  "Now,  since  the  case 
of  Snssell  v.  Russell,"  says  Kindersley,  V.  C.,^®^  this  is  well  settled: 
that  supposing  A.,  owing  money  to  B.,  deposits  the  title  deeds  of  his 
estate  with  B.  for  the  purpose  of  a  security,  even  without  any  writ- 
ing, it  is  a  good  equitable  mortgage ;  it  gives  B.  a  lien ;  and  notwith- 
standing the  expressions  of  regret  of  Lord  Eldon  that  the  law  should 


'••Russel  V.  Russel,  1  Bro.  C.  C. 
269;  Pye  v.  Daubuz,  2  Dick.  759; 
Whitebread  v.  Jordan,  1  Y.  &  C. 
303;  Mandeville  v.  Wech,  5  Wheat. 
277;  Jarvls  v.  Dutcher,  16  Wis.  307; 
Carey  v.  Rawson,  8  Mass.  159. 

*»  Hamilton  Trust  Co.  v.  Clemes, 
163  N.  Y.  423,  57  N.  B.  614;  Hig- 
glns  V.  Hanson,  126  Cal.  467,  58 
Pac.  907;  Martin  v.  Bowen,  51  N.  J. 
Eq.  452.  26  Atl.  823.  Not  valid  in 
some  states.  Bloomfleld  State  Bank 
V.  Miller.  55  Neb.  243.  75  N.  W.  569. 
70  Am.  St  Rep.  381.  44  L.  R.  A. 


387.  The  court  in  this  case  cites 
Lehman  v.  Collins,  69  Ala.  127; 
Shitz  V.  Dieffenbach.  3  Pa.  St  233; 
Bicknell  v.  BickneU,  31  Vt  498; 
Meador  v.  Meador.  3  Heisk. 
(Tenn.)  562;  Vanmeter  v.  McPad- 
din.  8  B.  Mon.  (Ky.)  435;  Gothard 
v.  Flynn,  25  Miss.  58. 

***Probasco  v.  Johnson,  2  Disney, 
96.  98. 

^'^'Lacon  v.  Allen,  3  Drew.  579. 
582.  And  see  National  Bank  v. 
Cherry.  L.  R.  3  P.  C.  C.  299;  Ex- 
parte  Kensington,  2  V.  &  B.  79. 
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be  so,  even  in  his  time^  we  find  him  saying  he  could  not  disturb  it; 
since  that  time  it  has  been  acted  upon  over  and  over  again.  That  doc- 
trine cannot  now,  then,  be  disturbed." 

§  181.  The  legal  effect  of  the  deposit  is,  that  the  mortgagor  con- 
tracts that  his  interest  in  the  land  shall  be  liable  for  the  debt,  and 
that  he  will  make  such  a  mortgage  or  conveyance  as  may  be  necessary 
to  vest  that  interest  in  the  mortgagee.^®*  It  binds  whatever  interest 
he  has  in  the  whole  property  described  in  the  title  deeds.  It  does  not 
imply  that  he  will  make  perfect  title  to  the  property,  but  that  he  will 
give  effect  to  the  interest  he  has  in  it  at  the  time,  or  may  acquire 
afterwards  during  the  deposit,  by  the  discharge  of  an  incumbrance 
upon  it,^®*  or  the  like.  One  holding  title  deeds  as  indemnity  against 
contingent  liabilities  is  not  entitled  to  a  formal  mortgage  before  he 
has  paid  anythiilg  on  account  of  such  liability,  but  is  entitled  to  a 
memorandum  giving  the  terms  of  the  deposit.^*® 

The  deposit  may  be  made  to  cover  subsequent  advances  by  a  subse- 
quent parol  agreement  to  that  effect  between  the  parties,  without  a 
return  of  the  deeds  and  a  new  deposit  of  them.^** 

In  this  respect  an  equitable  mortgage  is  a  broader  security  than  a 
legal  one;  for  a  legal  moijjfcgage  cannot  be  enlarged  in  its  effect  by  a 
subsequent  parol  agreement  that  it  shall  secure  further  advances; 
but  although  the  mortgagee  holds  the  title  deeds,  he  is  not  entitled  to 
say  that  he  holds  them  as  a  deposit,^^^  imless  the  parties  make  an 
express  agreement  that  they  shall  be  so  held.^** 

§  182.  It  is  not  necessary  that  every  deed  relating  to  the  property 
should  be  deposited  ;^^^  nor  is  it  necessary  that  they  should  show  a 


*"Pryce  v.  Bury,  2  Drew.  41,  42, 
per  Kindersley,  V.  C. 

**Ex  parte  Bisdee,  In  re  Baker, 
1  M.,  D.  ft  De  G.  333. 

"•Sporle  V.  Whayman,  20  Beav. 
607. 

"*  Ex  parte  Langston,  17  Ves.  227; 
Baynard  v.  WooUey,  20  Beav.  586; 
Ex  parte  Kensington,  2  V.  ft  B.  79, 
83. 

In  the  latter  case  Lord  Eldon 
said:  "In  the  cases  alluded  to  I 
went  the  length  of  stating  that, 
where  the  deposit  originally  was 
for  a  particular  purpose,  that  pur- 
pose may  be  enlarged  by  a  subse- 
quent parol  agreement;  and  this 
distinction  appeared  to  tne  to  be 
too  thin,  that  you  should  not  have 
the  benefit  of  such  an  agreement 
unless  you  added  to  the  terms  of 


deeds  were  put  back  into  the  hands 
of  the  owner,  and  a  redelivery  of 
them  required;  on  which  fact  there 
is  no  doubt  that  the  deposit  would 
amount  to  an  equitable  lien,  wlt];Lln 
the  principle  of  these  cases." 

^Ex  parte  Hoope,  In  re  Hewett, 
1  Hewett,  1  Mer.  7. 

^"In  re  Henry,  Ex  parte  Cross- 
field,  3  Ir.  Eq.  67. 

"*  Ex  parte  Wetherell,  11  Ves.  398, 
401;  Lacon  v.  Allen,  3  Drew.  582. 
In  the  latter  case,  Kindersley,  V. 
C,  said:  "The  question  is,  is  it  nec- 
essary that  every  title  deed  should 
be  deposited?  Suppose  the  owner 
has  lost  an  important  deed,  could 
he  not  deposit  the  rest?  In  ecah 
case  we  must  Judge  whether  the  in- 
struments deposited  are  material 
parts  of  the  title;  and  if  they  are. 


that  agreement  the   fact  that  the    it  is  not  necessary  to  say  there  are 
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title  in  the  mortgagor  by  including  the  deed  by  which  he  acquired 
title.^*'  A  deposit  of  the  title  deed,  omitting  the  latter  deed,  has  pri- 
ority over  a  subsequent  deposit  of  the  latter  deed  alonfe.*** 

§  183.  A  deposit  for  the  purpose  of  preparing  a  legal  mortgage 
creates  an  equitable  mortgage.^"  'The  principle  of  an  equitable 
mortgage  is,*'  said  Lord  Eldon,***  '^hat  the  deposit  of  the  deeds  is 
evidence  of  the  agreement ;  but  if  they  are  deposited  for  the  express 
purpose  of  preparing  the  security  of  a  legal  mortgage,  is  not  that 
stronger  than  an  implied  intention?"  Where  no  written  contract  or 
memorandum  accompanies  the  deposit,  the  presumption  that  a  mort- 
gage was  intended,  arising  from  the  possession  of  the  deeds,  may  be 
rebutted  by  parol  evidence  of  the  circumstances  under  which  the  deeds 
were  left,  and  of  the  intention  of  the  parties  in  the  matter.^^*  Of 
course  a  statement  in 'writing  of  the  purpose  for  which  the  deposit 
was  made  cannot  be  contradicted.^'® 

« 

§  184.  The  law  of  the  plaoe  of  contract  gOYemi.  When  a  citizen 
of  a  foreign  country,  by  the  law  of  which  a  lien  cannot  be  created  in 
this  way,  being  in  England,  there  makes  a  deposit  of  title  deeds  es 
security,  his  contract  is  governed  by  the  law  of  England.**^ 

§  186.  In  America  the  doctrine  of  a  mortgage  by  deposit  of  title 
deeds  has  been  adopted  only  to  a  very  limited  extent.  Generally  some- 
thing more  is  required  than  a  mere  verbal  agreement  of  understanding 
that  the  creditor  is  to  hold  them  as  security  or  indemnity.  To  create 
a  lien  upon  land  in  this  way  would  be,  it  is  declared,  to  repeal  judi- 
cially the  statutes  of  fraud  and  perjuries,  making  void  sales  mot  evi- 
denced by  writing.  The  doctrine,  moreover,  is  not  compatible  with 
the  registry  system. 

The  attempts  to  apply  the  doctrine  have  not  been  very  numerous,  it 
being  generally  understood  that  it  has  no  application  here.  The 
doctrine,  therefore,  may  be  considered  as  generally  rejected,  so  far  as 


other  deeds  material,  if  there  is 
Bufflcient  evidence  to  show  that  the 
deposit  was  made  for  the  purpose 
of  creating  a  mortgage." 

*"  Roberts  v.  Croft,  24  Beav.  223, 
air.  2  De  O.  ft  J.  1. 

"•Roberts  v.  Croft,  24  Beav.  223, 
aff.  2  De  O.  ft  J.  1. 

"^Ex  parte  Hooper,  1  Mer.  7,  19 
Ves.  477;  Hockley  v.  Bantock,  1 
Russ.  141.  The  law  seems  to  be 
otherwise  in  South  Carolina:  Hutz- 
ler  V.  Phillips,  26  S.  C.  136,  1  8.  B. 
Rep.  502,  4  Am.  St  Rep.  687. 


^''Bx  parte  Bmee,  1  Rose,  374. 
And  see  Ex  parte  Wright,  19  Ves. 
265,  258. 

^Ex  parte  Langston,  17  Ves. 
227;  Lucas  v.  Dorrien,  1  Moo.  29, 
7  Taunt.  278. 

*»Ex  parte  Coombe,  17  Ves.  269; 
Baynard  v.  Woolley,  20  Beav.  583. 

^Bx  parte  Holthausen,  In  re 
Scheibler,  L.  R.  9  Ch.  App.  722. 
See  Varden  Seth  Sam  v.  Luckpathy 
Royjee  Lallah,  9  Moo.  Ind.  App. 
303.  See,  also,  Ex  parte  Pollard, 
In  re  Courtney,  Mont,  ft  C.  239. 
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it  sustains  a  mortgage  upon  a  verbal  or  implied  promise  in  connection 
with  the  deposit  of  the  deeds.*** 

§  186.  Yet  in  several  cases  mortgages  created  in  this  way  haye 
been  sustained/*'  especially  where  an  equity  is  shown  beyond  the  mere 
deposit  of  title  deeds.^**  The  deposit  of  a  deed,  conveying  the  legal 
title  to  an  estate  as  security  for  the  amount  of  a  mortgage  released  by 
the  person  receiving  the  deposit,  was  held  to  constitute  an  equitable 
mortgage,  as  between  the  original  parties  and  those  subject  to  their 
equities.***  A  court  of  equity  in  such  case  will  not  compel  the  holder 
of  the  deeds  to  deliver  them  up  until  he  has  received  payment  of  the 
debt  for  which  they  were  pledged.**'  On  the  contrary,  it  will  estab* 
lish  the  lien  and  enforce  a  sale  of  the  depositor's  interest,  and  the 
interest  of  those  subject  to  this  equity.**^  A  suit  in  equity  is  the 
proper  means  to  establish  the  lien,  and  the  decree  should  be  for  a  sale> 
if  the  debt  be  not  paid  by  a  given  day.**® 

§  187.   A  written  memorandum  makes  the  deposit  a  mortgage. 

Even  where  a  deposit  of  title  deeds  upon  a  verbal  agreement  that  they 
shall  be  held  as  security  for  a  debt  does  not  constitute  an  equitable 
mortgage,  a  written  agreement  to  the  same  eflEect  accompanying  the 
deeds  will  make  the  transaction  a  mortgage.**'  As  already  noticed, 
such  written  agreement  alone,  without  the  deposit  of  title  deeds,  is  re- 
garded as  an  equitable  mortgage. 

§  188.   The  remedy  under  an  equitable  mortgage  created  by  a 
,   deposit  of  title  deeds  or  other  equitable  transfer,  to  cut  off  the  equity 

>**  Pennsylvania:   Shltz  v.  Dleffen-  104.     See  Hutzler  v.  Phillips,  26  S. 

bach,  3  Pa.  St.  233;  Bowers  v.  Oys-  C.  136,  1  S.  E.  502,  4  Am.  St  Rep. 

ter,  3  Penn.  239;  Spencer  v.  Haynes,  687. 

12  Phila.  452.  See,  however,  Sidney  »*•  First  Nat.  Bank  v.  Caldwell,  4 
V.  Stevenson,  33  Leg.  Int.  42.  Ten-  Dill.  314. 
»  nessee:  Meador  v.  Meador,  3  Heisk.  ^"Hackett  v.  Reynolds,  4  R.  I. 
562.  Kentncky:  Vanmeter  v.  Mc-  512;  Rockwell  v.  Hobby,  2  Sandf. 
Faddin,  8  B.  Mon.  435,  438.  Missis-  Ch.  9;  Jackson  v.  Dunlap,  1  John, 
sippi:  Gothard  v.  Flynn,  25  Miss.  Cas.  (N.  Y.)  114;  Chase  v.  Peck.  21 
58.  The  question  was  previously  N.  Y.  581.  The  cases  cited  in  sup- 
raised  in  Williams  v.  Stratton,  10  port  of  the  doctrine  in  America  are 
Sm.  &  M.  418.  Oeorsria:  English  v.  cited  and  criticised  in  Bloomfield 
McElroy.  62  Ga.  413.  Maine:  Hall  State  Bank  v.  Miller,  55  Neb.  243. 
V.  McDuff,  24  Me.  311.    Ohio:  Bloom  75  N.  W.  569. 

V.  Noggle,  4  Ohio  St.  45.    Nebraska!  "■  See  Griffin  v.  Griffin,  18  N.  J. 

Bloomfield  State  Bank  v.  Miller,  55  Eq.  104,  decided  with  reference  to 

Neb.  243,  75  N.  W.  569.     Alabama:  New  York  law. 

Lehman  v.  Collins,  69  Ala.  127.  Ver-  ^  Hackett   v.   Reynolds,   4   R.   I. 

mont:   Bicknell  v.   Bicknell,  31  Vt.  512. 

498.      Minnesota:    Gardner    v.    Mc-  *"Jarvis  v.  Dutcher.  16  Wis.  307. 

Clure,  6  Minn.  250.    .  *»Luch*s  Appeal,  44  Pa.  St.  519; 

See   cases   in    favor   of   the   doc-  Edwards   v.    Trumbull,   50   Pa.    St. 

trine.   §§   179,   188.  509;  Rankin  v.  Mortimere,  7  Watts, 

*"Gale   V.    Morris,    29   N.    J.    Eq.  372;    Spencer  v.   Haynes,  12  Phila. 

222;  Griffin  v.  Griffin.  18  N.  J.  Eq.  452. 
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of  redemption,  is  by  a  suit  in  equity.^*®  When,  however,  a  mortgage  is 
created  by  a  conveyance  of  an  equitable  estate  legal  in  form,  it  may  be 
foreclosed  in  the  ordinary  way. 

When  a  mortgage  is  effected  by  an  assignment  of  an  executory 
contract  of  purchase,  a  foreclosure  and  sale  operate  only  to  transfer 
the  debt  to  the  purchaser,  who  becomes  in  equity  the  assignee  of  the 
mortgagor's  contract,  and  entitled  to  the  •full  benefit  of  it  without 
redemption.  Such  a  mortgage  is  ineffectual  to  transfer  the  legal  title, 
although  the  mortgagor  may  have  subsequently  acquired  that.  It  can 
only  be  enforced  as  an  equitable  lien.^'* 

Whether  an  absolute  deed  was  given  as  an  equitable  mortgage  or 
not  is  a  question  which  must  be  decided  by  a  court  of  equity.  It  can- 
not be  determined  at  law,  as,  for  instance,  in  a  petition  for  par- 
tition."' 

"•Mowry  v.  Wood,  12  Wis.  413;  »"  Stewart  v.  Hutchinson,  29 
Jarvls  v.  Dutcher,  16  Wis.  307;  Case    How.  Pr.  181. 

V.  McCabe,  35  Mich.  100.  "*  Bailey  v.  Knapp,  79  Me.  205,  9 

Ati.  356. 


CHAPTEE  VI. 

VENDOBS'  LIENS  IMPLIED  OB  RE8EBVED. 

§§  189-240.   The  first  three  editions  of  this  work  oontained  a  state- 
ment of  the  law  of  the  subject  of  The  Vendor's  Implied  lien  for  pur- 
chase-money.   Although  this  lien  is  not  a  mortgage^  and  is  in  its 
nature  very  different  from  a  mortgage^  it  in  some  ways  resembles  an 
equitable  mortgage^  and  for  this  reason^  as  well  as  for  the  reason  that 
the  subject  had  not  anywhere  been  recently  commentated  upon^  it 
seemed  best  to  include  in  the  original  work  a  condensed  statement  of 
the  law.    The  sections  of  thq  chapter  formerly  devoted  to  it  were 
omitted  from  the  fourth  edition  because  the  author  had  in  another 
work  treated  the  subject  more  completely/  and  it  did  not  seem  desir- 
able to  increase  the  size  of  this  work  by  repeating  what  did  not  strictly 
belong  to  the  subject  of  mortgages.    The  Vendor's  lien  by  Contraot 
or  Beservation  being,  however^  in  effect  an  equitable  mortgage,  the 
sections  devoted  to  the  consideration  of  this  part  of  the  subject  of 
vendors^  liens  were  retained  and  made  more  complete  in  the  fourth 
edition.  But  in  the  fifth  edition  this  part  of  the  subject  was  also  per- 
manently dropped  from  this  work ;  for,  although  a  vendor's  lien  by  con- 
tract or  reservation  is  in  legal  effect  a  mortgage^  yet  in  form  it  is  a  lien, 
and  its  name  leads  one  to  expect  to  find  the  subject  treated  rather  in  a 
book  upon  liens  than  in  one  upon  mortgages.    Moreover,  this  subject 
r,  is  taken  up  and  treated  in  the  author's  work  on  the  general  subject 
of  Liens,  and  the  law  necessarily  coming  within  the  title  of  Mortgages 
demands  the  additional  space. 

1  Jones  on  Liens,  S§  1061-1106. 
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CHAPTEK  VII. 


ABSOLUTE   DEED   AND   AGREEMENT   TO   BECONVET. 


PAST  I.   . 

When  they  conatltute  tf  mortgage 
in  law,  241-266. 


PAST     n. 


When  they  constitute  a  Conditional 
Sale,  266-281. 


PART  I. 

WHXN  THBT  OONBTITUTX  A  MORTGAOB  IN  X«AW. 

§  241.  A  defeasance  is  an  essential  requisite  of  a  mortgage.^ — 

It  may  be  in  the  instnunent  of  conyeyance,  or  in  a  separate  writing, 
or  it  may  exist  in  parol  merely;  but  it  must^  nevertheless,  exist  in  some 
form.  The  grantor  must  have  a  conditional  right  to  have  the  property 
restored  to  him.  There  must  be  a  valid  and  binding  agreement  of 
some  sort  on  the  part  of  the  grantee  to  yield  up  the  property  received 
by  him,  when  the  conditions  upon  which  the  conveyance  was  made 
have  been  periormed,  else  there  is  lacking  an  element  indispensable 
to  a  mortgage.  The  defeasance  must  be  in  favor  of  the  grantor  him- 
self, and  not  in  favor  of  any  third  person.  It  does  not  avail  anything 
that  the  conveyance  contains  a  condition  for  a  reconveyance,  if  the 
reconveyance  is  to  be  made  to  some  one  other  than  the  grantor ;  what- 
ever else  such  an  instrument  may  be,  it  is  npt  a  mortgage.' 

In  equity  the  rule  is  different,  and  the  transaction  is  a  mortgage, 
although  the  defeasance  be  to  some  one  other  than  the  grantor ;  thus, 
for  instance,  it  may  be  in  the  form  of  an  agreement  by  one  person  to 
purchase  property  at  a  foreclosure  sale,  or^  other  public  sale,  and  to 
hold  it  until  the  purchase-money  be  repaid  by  the  party  who  receives 
the  agreement.' 

*  Defeasance  "is  fetched  from  the    166;   Flagg  v.  Mann»  14  Pick.  467, 


French  word  defaire,  i.  e.,  to  defeat 
or  undo;  infectum  reddere  quod 
factum  est"     Co.  Litt  237a. 

•Pajme  v.  Patterson,  77  Pa.  St 
134;  Penn.  Life  Ins.  Co.  v.  Austin, 
42  Pa.  St  267;  Shaw  v.  Brskine,  43 
Me.  371;  Warren  v.  Lovis,  63  Me. 
463;  Treat  v.  Strickland,  23  Me. 
234;  Marvin  v.  TItsworth,  10  Wis. 
320;  Carr  v.  Rising.  62  111.  14,  19; 
Stephenson  v.  Thompson,  13  111. 
186;  Magnusson  v.  Johnson,  73  111. 


479;  Bickford  v.  Daniels,  2  N.  H. 
71;  Hill  V.  Grant  46  N.  Y.  496;  Low 
V.  Henry,  9  Cal.  638;  Micou  v. 
Ashurst,  66  Ala.  607. 

'§S  368,  881.  Hew  York:  Weed 
V.  Stevenson,  Clarke,  166;  Umfre- 
ville  V.  Keeler,  1  Thomp.  ft  C.  486; 
Barton  v.  May,  3  Sandf.  Ch.  460; 
Sahler  v.  Signer,  37  Barb.  329,  44 
Barb.  606;  McBumey  v.  Wellman, 
42  Barb.  390;  Splcer  v.  Hunter,  14 
Abb.  Pr.  4;  Ryan  v.  Dox,  34  N.  Y. 
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At  law,  to  constitute  a  mortgage  the  conveyance  must  be  made  by 
the  mortgagor,  and  the  defeasance  by  the  mortgagee.  A  bond,  there- 
fore, made  by  the  grantee  to  his  grantor,  in  consideration  of  the  con- 
veyance, and  conditioned  to  support  his  grantor  for  life,  and  in  case 
of  neglect  to  reconvey  the  land,  does  not  constitute  a  mortgage.  If 
the  deed  be  made  by  the  person  by  whom  the  conditions  are  to  be  per- 
formed, and  he  take  back  a  bond  for  a  reconveyance  on  the  perform- 
ance of  the  conditions,  the  transaction  may  be  a  mortgage.  But  in  the 
above  case  the  deed  is  to  the  person  by  whom  the  conditions  are  to 
be  performed,  and  his  bond  is  simply  a  covenant  to  reconvey,  which 
may  be  specifically  enforced  in  equity.  There  is  no  conveyance  from 
the  supposed  mortgagor  to  the  supposed  mortgagee.  Although  such 
a  transaction  is  not  a  legal  mortgage,  the  bond  may  be  enforced  in 
equity  by  a  decree  for  reconveyance.* 

§  242.  The  usual  proYiso  in  a  legal  mortgage  is,  that  upon  the 
payment  of  the  debt,  or  performance  of  the  duty  named,  "then  this 
deed  shall  be  void.''  But  any  equivalent  expression  may  be  used.* 
If  it  appear  from  the  whole  instrument  that  it  was  intended  to  be  a 
security  for  the  payment  of  a  debt  or  the  performance  of  a  duty,  it  is 
a  mortgage,  although  there  be  no  express  provision  that  upon  the 
fulfillment  of  the  condition  the  deed  shall  be  void."  The  substance 
and  not  the  form  of  the  expression  is  chiefly  to  be  regarded ;  and  an 
enlarged  and  liberal  view  is  taken  to  ascertain  and  carry  into  effe(.'t 
the  intention  of  the  parties.    If  there  be  in  the  deed  itself,  or  in  any 

307,  90  Am.  Dec.  696.    Illinois:  Rei-  feet,"  is  merely  a  lien  or  mortgage 

gard  V.  McNeil,  38  111.  400.    Maine:  to    secure    the    unpaid     purchase- 

Stinchfleld  v.  Milliken,  71  Me.  567.  money.     The  deed  does  not  become 

Michigan:     Jeffery     v.     Hursh,     58  void  absolutely  upon  a  non-compll* 

Mich.  246,  25  N.  W,  176,  27  N.  W.  ance  with  the  condition.     Miskelly 

7.  Florida:  Lindsay  v.  Matthews,  17  v.  Pitts,  9  Bax.  193. 
Fla.   575,   588;    First  Nat.   Bank  v.         A    stipulation    that    the    grantoi 

Ashmead,    23   Fla.   379,   2  'So.   657.  will  restore  the  deed  if  the  money 

Minnesota:  .Martin  v.  Pond,  30  Fed.  with  interest  shall  be  paid  within  a 

15.  time  named  is  a  sufficient  proviso 

^Robinson   v.    Robinson,   9   Gray,  or  defeasance.     Kramer  v.   Brown. 

447,  69  Am.  Dec.  301.  But  see  Chase  114  Ala.  612,  21  So.  817,  citing  Peag- 

V.   Peck,   21   N.   Y.    581,   where   the  ler  v.  Stabler,  91  Ala.  308,  9  So.  157: 

grantee    Ih   such    case    pledged    the  Daniels  v.   Lowery,  92   Ala.  519,  8 

land  and  the  produce  of  it.  So.  352;  Reeves  v.  Abercrombie,  108 

*  Adams  v.   Stevens,   49   Me.   362;  Ala.  535.  19  So.  41. 
Wisconsin  Cent.  R.  Co.  v.  Wisconsin        "Steel  v.  Steel,  4  Allen,  417;  Lan- 

Rlver  Land   Co.  71  Wis.  94,   36  N.  fair  v.  Lanfair,  18  Pick.  299;  Pearce 

W.  837;   Hoyt  v.  Fass,  64  Wis.  273,  v.  Wilson,   111   Pa.   St.   14,   56  Am. 

279,    25    N.    W.    45:     Bernstein    v.  Rep.  243;  McCamant  v.  Roberts.  8^ 

Humes,  71  Ala.  260.  265.  Tex.    316,    15    S.    W.    1054.    o.uotins 

The   following  clause  in  a  deed.  text.      Austin   v.    First   Nat.   Bank. 

"Nevertheless,  this  deed  of  convey-  100     Mich.     613,     59     N.     W.    5?7: 

anoe   is   null   and   void   and   of  no  Doescher  v.   Spratt,   61   Minn.  326, 

effect  until  all  the  purchase-money  63  N.  W.  736. 
is  paid,  then  of  full  force  and  ef- 
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separate  deed  executed  at  the  same  time^  and  constituting  with  the 
conyeyance  one  transaction^  a  provision  that  the  estate  shall  be  re- 
conveyed  upon  the  payment  of  the  debt,  such  stipulation  constitutes 
a  defeasance  as  much  as  if  the  words  "on  condition,"  or  "provided, 
however,"  were  used  J  Thus,  a  reservation  by  a  grantor  of  the  privi- 
lege of  "redeeming*^  within. a  specified  time,  creates  a  mortgage  if 
the  deed  was  given  to  secure  a  debt.® 

Upon  this  principle  a  lease  for  years,  in  which  the  lessor  acknowl- 
edges the  receipt  in  advance  of  a  sum  in  full  for  the  rent  of  the 
premises  during  the  term,  and  in  which  "the  lessee  covenants,  prom- 
ises, and  agrees  to  reconvey  said  premises  to  the  lessor  upon  the  pay- 
ment of  the  aforesaid  sum  and  interest  thereon,"  is  a  mortgage,  and 
the  relation  of  the  parties  is  that  of  mortgagor  and  mortgagee."  If  the 
lessee  receives  rents  and  profits,  before  the  term  expires,  to  the  amount 
of  the  sum  advanced  by  him,  and  interest  thereon,  his  estate  for  years 
is  thereupon  defeated,  and  the  lessor  is  in  of  his  old  estate. 

The  condition  of  defeasance  need  not  necessarily  be  inserted  in 
the  body  of  the  deed.  It  has  the  same  effect  when  added  underneath 
in  such  a  way  as  to  be  part  of  the  deed,  or  when  executed  separately.^" 
A  condition  written  upon  the  back  of  a  mortgage  and  not  signed  may 
be  held  to  be  a  part  of  the  deed,  and  therefore  together  with  it  may 
constitute  a  mortgage.^^ 

§  243.  Objections  to  a  separate  defeasance. — It  is  sometimes  for 
the  convenience  of  the  parties  to  make  the  defeasance  by  a  separate 
instrument,  so  that  the  grantee,  in  the  absence  of  a  record  of  this 
instrument,  is  apparently  the  absolute  owner.  This  form  of  mort- 
gage has  been  used  sometimes  to  the  prejudice  of  the  mortgagor,  and 
the  courts  have  at  times  discouraged  the  use  of  it  as  much  as  possible. 
Thus  at  an  early  date  Lord  Chancellor  Talbot  observed:**  "In  the 
northern  parts  it  is  the  custom  in  drawing  mortgages  to  make  an  ab- 
solute deed,  with  a  defeasance  separate  from  it;  but  I  think  it  a 
wrong  way,  and  to  me  it  will  always  appear  with  a  face  of  fraud, 
for  the  defeasance  may  be  lost,  and  then  an  absolute  conveyance  is 

'Taylor   v.    Weld,    5    Mass.    109;  'Stryker  v.  Hershy,  38  Ark.  264; 

Scott  V.  McFarland,  13  Mass.  309;  Mellon  v.  Lemmon,  111  Pa.  St.  56, 

Austin  V.  Downer,  25  Vt.  558;  Old-  2  Atl.  56. 

ham  V.  Halley,  2  J.  J.  Marsh.  113;  » Nugent  v.  Riley,  1  Met.  117,  35 

National  Bank  v.  Tenn.  Coal,  Iron  Am.  Dec.  355. 

A  R.  Co.  62  Ohio  St.  564,  57  N.  E.  ^«  Perkins  v.  Dibble,  10  Ohio,  433, 

450.    And  see  Ferguson  v.  Miller,  4  36  Am.  Dec.  97;  Kefet  v.  AUbritain. 

Cal.   97;    Whitcomb  v.   Sutherland,  5  Miss.  317;  Baldwin  v.  Jenkins,  23 

18  111.  578;   McCamant  v.  Roberts,  Miss.  206. 

80  Tex.  316,  15  S.  W.  1054.    But  the  "  Whitney  v.  French,  25  Vt.  663. 

instrument   Is   not  a   mortgage   at  "In   Cotterell  v.   Purchase,   Cas. 

law    unless    equivalent   words    are  Temp.  Talbot,  61. 
used.    Goddard  v.  Coe,  55  Me.  385. 

12 — ^Jones'  Mobt. 
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set  up.  I  would  discourage  the  practice  as  much  as  possible."  In 
another  case  Lord  Chancellor  Hardwicke  declared  it  to  be  an  imposi- 
tion upon  the  mortgagor  not  to  insert  the  provision  for  reconveyance 
in  the  deed  itself.^'  Objections  to  this  form  of  mortgage  have  been 
made  by  other  judges;  but  a  deed  absolute  in  form^  intended  to 
operate  as  a  security,  if  given  in  good  faith  to  secure  an  actual  indebt- 
edness, is  not  constructively  fraudulent  as  to  the  grantor's  other  cred- 
itors.^* 

§  244.   At  law  an  absolute  deed  and  separate  absolute  defeasance 

or  agreement  to  reconvey,  executed  at  the  same  time  as  security  for  a 
debt  amount  to  a  mortgage.^'    Such  a  deed  and  agreement  to  recon- 

^  Baker  v.  Wind,  1  Ves.  Sen.  160.  Sims  v.  Gaines,  64  Ala.  392;  Cosby 
>«McClure  v.  Smith,  14  Colo.  297,  v.  Buchanan,  81  Ala.  574,  1  So. 
23  Pac.  786,  and  all  the  cases  cited  898.  Arkansas:  Sherrer  v.  Har- 
in  this  chapter.  In  the  case  above  ris  (Ark.),  13  S.  W.  730.  Calif or- 
cited  Chief  Justice  Helm  said:  "If  nia:  Rogers  v.  Jones,  92  Cal.  80, 
there  be  a  bona  fide  debt  for  which  28  Pac.  97;  Malone  v.  Roy,  94  Cal. 
the  security  is  given;  if  there  be  no  341,  29  Pac.  712;  Smith  v.  Smith, 
understanding  with  the  mortgagee  80  Cal.  323,  21  Pac.  4,  22  Pac.  186, 
to  hold  the  overplus,  or  to  hold  the  549;  Booth  v.  Hoskins,  75  Cal.  271, 
property  after  payment  of  his  debt,  17  Pac.  225.  Colorado:  Walker  v. 
secretly,  for  the  benefit  of  the  mort-  Tiffin  Mining  Co.  2  Colo.  89;  Mc- 
gagor;  if  there  be  no  collusion  on  Clure  v.  Smith,  14  Colo.  297, 
the  part  of  the  mortgagee  with  the  23  Pac.  786.  Connecticut:  Gunn's 
mortgagor  in  keeping  the  defeas-  App.  55  Conn.  149,  10  Atl.  498.  nist. 
ance  unrecorded,  or  in  keeping  se-  of  Columbia:  Waters  v.  Williamson, 
cret  the  exact  nature  of  the  trans-  21  D.  C.  24.  Hawaii:  Jones  v. 
action,  for  the  purpose  of  deceiving  Wight,  8  Haw.  614.  In  Oeorsria  a 
creditors;  in  short,  if  the  mortga-  conveyance  by  deed  to  secure  any 
gee  is  simply  endeavoring,  in  good  debt,  the  grantor  taking  a  bond  for 
faith,  to  obtain  that  precedence  on  reconveyance  upon  the  payment  of 
the  security  of  his  debt  which  the  such  debt,  upon  the  payment  of  the 
law  permits, — ^the  mere.  Isolated  debt  passes  the  title  to  the  prop- 
fact  that  he  takes  an  absolute  deed,  erty  till  the  debt  is  repaid  and  shaU 
instead  of  a  mortgage,  will  not,  in  be  held  to  be  an  absolute  convey- 
and  of  itself  alone,  render  his  lien  ance,  with  the  right  reserved  by 
nugatory.  The  law  prescribes  no  the  vendor  to  have  said  property 
absolute  and  inflexible  form  for  reconveyed  to  him  upon  the  pay- 
mortgages  upon  realty."  Jefferson  ment  of  the  debt  or  debts  intended 
Co.  Bank  v.  Hummel,  11  Colo.  App.  to  be  secured  agreeably  to  the  terms 
337,  53  Pac.  286.  There  are  a  few  of  the  contract  and  not  a  mortgage, 
early  cases  in  which  it  was  held  Code  1895,  §  2771.  For  construe- 
that  such  a  deed  is  constructively  tion  of  this  provision,  see  also.  Pir- 
fraudulent.  Frledley  v.  Hamilton,  kle  v.  Equitable  Mortg.  Co.  99  Ga. 
17  Serg.  ft  R.  70;  Manufacturers',  524;  Marshall  v.  Hodgkins,  99  Ga. 
&c.  Bank  v.  Bank  of  Pennsylvania,  592;  Burckhalter  v.  Planters  Loan 
7  Watts  &  S.  335;  Smyth  v.  Car-  &  Sav.  Bank,  100  Ga.  428;  Broach  ▼. 
lisle,  16  N.  H.  464;  Bryant  v.  Young.  Smith,  75  Ga.  159.  Under  this  stat- 
21  Ala.  264;  North  v.  Belden,  13  ute  a  deed  given  to  secure  a  debt 
Conn.  376.  It  i^  quite  certain,  how-  may  be  foreclosed  by  the  grantee 
ever,  that  none  of  these  decisions  as  a  mortgage,  notwithstanding  a 
would  be  followed  now.  provision  therein  that  it  is  to  be 
"Lanahan  v.  Sears,  102  U.  S.  construed  as  a  deed  passing  title. 
318.;  Dow  V.  Chamberlin,  5  Mc*  and  not  as  a  mortgage,  such  provl- 
Lean.  281;  Teal  v.  Walker.  Ill  U.  sion  being  for  the  benefit  of  the 
S.  242,  4  Sup.  Ct.  420.  Alabama:  grantee  who  may  waive  it  at  his 
Freeman  v.  Baldwin,  13  Ala.  246;  election.   Merrihew  v.  Fort,  98  Fed. 
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vey  the  estate  upon  payment  of  a  certain  sum  of  money,  or  upon  the 
performance  of  some  other  condition,  have  always  been  held  to  con- 
stitute a  legal  mortgage,  if  the  instruments  are  of  the  same  date,  or 

221;  Archambau  v.  Oreen,  21  Minn. 
520;  Martin  y.  Pond,  30  Fed.  15; 
Butman  v.  James,  34  Minn.  547,  27 
N.  W.  66.  Kluourl:  Sharkey  ▼. 
Sharkey,  47  Mo.  543;  Copeland  v. 
Yoakum,  38  Mo.  349.  Nebraska: 
Connolly  ▼.  Olddlngs,  24  Neb.  131, 
87  N.  W.  939;  Nelson  ▼.  Atkinson, 
37  Neb.  677,  56  N.  W.  313;  Names 
V.  Names,  48  Neb.  701,  67  N.  W. 
751;  Riley  v.  Starr,  48  Neb.  243,  67 
N.  W.  187.  Nevada:  First  Nat 
Bank  v.  Kreig,  21  Nev.  404,  32  Pac. 
641.  Hew  Jersey:  Essex  Co.  Nat. 
Bank  v.  Harrison,  57  N.  J.  Eq.  91, 
40  Atl.  209;  Vliet  v.  Young,  34  N. 
J.  Eq.  15.  New  York:  Decker  v. 
Leonard,  6  Lans.  264;  Lane  v. 
Shears,  1  Wend.  433;  Peterson  y. 
Clark,  15  Johns.  205;  Clark  v. 
Henry,  2  Cow.  324;  Henry  v.  Davis, 
7  Johns.  Ch.  40;  Brown  v.  Dean,  3 
Wend.  208;  Hall  v.  Van  Cleve,  11  N. 
Y.  Leg.  Obs.  281;  Weed  v.  Steven- 
son, Clarke,  166;  Draper  v.  Draper, 
71  Hun,  349,  24  N.  Y.  Supp.  1127. 
North  Carolina:  Robinson  v.  Wil- 
loughby,  65  N.  C.  520;  Mason  v. 
Heame,  1  Bush.  Eq.  88.  Ohio:  Mar- 
shall V.  Stewart,  17  Ohio,  356;  Sun 
Fire  Ins.  Office  V.  Clark,  53  Ohio 
St  414,  42  N.  E.  248.  Oklahoma: 
Weiseham  v.  Hocker,  7  Okl.  250.  54 
Pac.  464.  Pennsylvania:  Friedley 
V.  Hamilton,  17  S.  ft  R.  70;  Manu- 
facturers', &c.  Bank  v.  Bank  of  Pa. 
7  W.  ft  S.  335;  Guthrie  v.  Kahle, 
46  Pa.  St.  331;  Houser  v.  Lament, 
55  Pa.  St  311,  93  Am.  Dec.  755; 
Kerr  v.  Gilmore,  6  Watts,  405;  Col- 
well  V.  Woods,  3  Watts,  188,  27 
Am.  Dec.  345;  Stoever  v.  Stoever, 
9  S.  ft  R.  434;  Johnston  v.  Gray,  16 
S.  ft  R.  361,  16  Am.  Dec.  577;  Jaques 
V,  Weeks,  7  Watts,  261;  Wilson  v. 
Shoenberger,  31  Pa.  St  295.  Ten- 
nessee: Hammonds  v.  Hopkins,  3 
Yerg.  525;  Blizzard  v.  Craigmiles,  7 
Lea,  693.  Texas:  Baxter  v.  Dear, 
24  Tex.  17;  Moores  v.  Wills,  69  Tex. 
109,  5  S.  W.  675;  Williams  v.  Cham- 
bers (Civ.  App.),  26  S:  W.  270.  Ver- 
mont: Reynolds  v.  Scott,  Brayt.  75. 
Washington:  Thorne  v.  Joy,  15 
Wash.  83,  45  Pac.  642.  West  Vir- 
ginia: Hoffman  v.  Ryan,  21  W.  Va. 
415.  Wisconsin:  Plato  v.  Roe,  14 
Wis.    453;    Second    Ward   Bank   v. 


899,  and  see  Ray  v.  Tatum,  72  Fed. 
112.  Idaho:  Kelley  v.  Leachman,  2 
Idaho,  1112,  29  Pac.  849;  Wilson  v. 
Thompson,  4  Ida.  678,  43  Pac.  557; 
Pritchard  v.  Butler,  4  Ida.  518,  43 
Pac  73.  Illinois:  Preschbaker  v. 
Feaman,  32  111.  475;  Bwart  v.  Wal- 
ling, 42  111.  453;  Bearss  v.  Ford,  108 
111.  16;  Jackson  v.  Lynch,  129  111. 
72,  22  N.  E.  246;  Helbreg  v.  Schu- 
mann, 150  111.  12,  37  N.  j2.  99.  41 
Am.  St  Rep.  339.  Indiana:  Harbi- 
son V.  Lemon,  3  Blackf.  51,  23  Am. 
Dec.  376;  Watklns  v.  Gregory,  6 
Blackf.  113;  Crassen  v.  Swoveland, 
.22  Ind.  427;  Lentz  v.  Martin,  75 
Ind.  228;  Lowe  v.  Turpie,  147  Ind. 
652,  44  N.  B.  25,  37  L.  R.  A.  233. 
Iowa:  Bigler  v.  Jack,  114  Iowa, 
667,  87  N.  W.  700;  Thompson  v. 
People's  Building,  Ac.  Co.  114  Iowa, 
481,  87  N.  W.  438;  Haggerty  v. 
Brewer,  105  Iowa,  395,  75  N.  W. 
321;  Chase  v.  Abbott,  20  Iowa,  154; 
Vennum  v.  Babcock,  13  Iowa,  194; 
Scott  V.  Mewhirter,  49  Iowa,  487; 
Carnthers  v.  Hunt,  18  Iowa,  576; 
Radford  v.  Folsom,  58  Iowa,  473, 
12  N.  W.  Rep.  536.  Biansas:  Over- 
street  V.  Baxter,  30  Kan.  55.  Ken- 
tucky: Ogden  V.  Grant,  6  Dana, 
473;  Bdrington  v.  Harper,  3  J.  J. 
Marsh.  353,  20  Am.  Dec.  145;  Honbre 
V.  Hutchings,  8  Bush,  687;  Frey  v. 
Campbell,  3  S.  W.  368.  Maine:  Shaw 
V.  £irskine,  43  Me.  371;  Warren  v. 
Lovis,  53  Me.  463;  Blaney  v.  Bearce, 
2  Me.  132;  Mills  v.  Darling,  43  Me. 
565;  Clement  v.  Bennett,  70  Me.  207; 
Bunker  v.  Barron,  79  Me.  62,  1  Am. 
St  Rep.  282,  8  Atl.  253;  Stowe  v. 
Merrill,  77  Me.  550;  Knight  v.  Dyer, 
57  Me.  174;  Snow  v.  Pressey,  82 
Me.  552,  20  Atl.  78;  s.  c.  85  Me. 
408,  27  Ati.  272.  Maryland:  Oaither 
V.  Clarke,  67  Md.  18,  8  Atl.  740. 
Massachusetts:  Bayley  v.  Bailey,  5 
Gray.  405;  Judd  v.  Flint,  4  Gray, 
557;  Murphy  v.  Calley,  1  Allen,  107; 
Short  V.  Caldwell,  155  Mass.  57,  28 
N.  E.  1124.  Michigan:  Jeffery  v. 
Hursh.  58  Mich.  246,  25  N.  W.  176, 
27  N.  W.  7;  Clark  v.  Landon,  90 
Mich.  83,  51  N.  W.  357;  Ferris  v. 
Wilcox,  51  Mich.  105,  16  N.  W.  252; 
Ehios  V.  Sutherland,  11  Mich.  538. 
Xinuesota:  Hill  ▼.  Edwards,  11 
Minn.  22;  Benton  v.  Nlcoll,  24  Minn. 
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were  executed  and  delivered  at  the  same  time  and  as  one  transaction.^* 
As  between  the  parties  themselves,  the  relation  is  the  same  as  if  the 
mortgage  had  been  in  the  ordinary  form.^^  It  is  sufficient  that  the 
deed  and  defeasance  are  substantially  contemporaneous  and  were 
manifestly  meant  to  constitute  a  mortgage.^®  A  defeasance  made 
after  the  record  of  the  deed  is  sufficient  where  the  deed  was  made 
without  the  knowledge  of  the  grantee,  and  the  obligation  to  reconvey 
was  made  upon  his  being  informed  of  it.^®  When  the  deed  and  de- 
feasance are  executed  at  the  same  time,  or  are  agreed  upon  at  the 
same  time,  it  is  a  conclusion  of  law  that  they  constitute  a  legal  mort- 
gage.*® The  fact  that  possession  of  the  property  is  given  to  the 
grantee  by  the  contract  for  reconveyance  does-  not  affect  the  character 
of  the  transaction.^* 

The  instrument  of  defeasance  must  be  of  as  high  a  nature  as  the 
deed  itself;  and  consequently  a  written  agreement  to  reconvey  not 
under  seal,  though  made  at  the  same  time  with  the  deed,  does  not 
at  law  constitute  a  mortgage.**  If  not  under  seal,  the  agreement  will 
constitute  a  mortgage  only  in  equity.*'  The  defeasance  must  also  be 
absolute.  A  contract  which  gives  the  grantee  the  option  to  reconvey, 
or  pay  a  sum  of  money,  is  not  a  defeasance  which,  in  connection  with 
the  deed,  will  constitute  a  mortgage.  The  fee  is  absolute  in  the 
grantee  if  he  so  elect.** 

An  absolute  deed  with  a  defeasance  passes  the  legal  title  to  the 

Upmann,  12  Wis. -499;  Knowlton  v.  ^  Clark  v.  Landon,  90   Mich.   83, 

Walker,  13  Wis.  264;   Brinkman  v.  51  N.  W.  357. 

Jones,  44  Wis.  498.  "Murphy  v.  Galley,  1  Allen.  107; 

^'Nugent   V.    Riley.    1    Met.    117.  Kelleran   v.    Brown,    4    Mass.    443; 

35  Am.  Dec.  355;  Erskine  v.  Town-  Flint  v.   Sheldon.   13   Mass.   443,    7 

send,  2  Mass.  493.  3  Am.  Dec.  71;  Am.  Dec.  162;  Cutler  v.  Dickinson, 

Taylor  v.  Weld.  5  Mass.  109;  Scott  8  Pick.  386;  Flagg  v.  Mann.  14  Pick. 

V.   McFarland.  13   Mass.  308;   New-  467;    Scituate  v.  Hanover.  16  Pick, 

hall  v.  Burt,  7  Pick.  157;   Stocking  222;    Jewett   v.   Bailey.   5    Me.    87; 

V.  Falrchild,  5  Pick.  181;  Eaton  v.  French   v.    Sturdivant,   8   Me.   246; 

Whiting.   3    Pick.    484;    Lanfair   v.  Warren  v.  Lovis.  53  Me.  463.     See. 

Lanfair,  18  Pick.  299;  Clark  v.  Lan-  however.  Harrison  v.  Phillips  Acad- 

don.  90  Mich.  83,  51  N.  W.  357.  emy,  12  Mass.  456;  Runlet  v.  Otis, 

'I  Short  v.  Caldwell,  155  Mass.  57.  2  N.  H.  167. 

28  N.  B.  1124;  Tilden  v.  Greenwood,  "Flagg  v.   Mann,   14   Pick.   467; 

149  Mass.  567.  569.  22  N.  E.  45.  Eaton  v.  Green,  22  Pick.  526;   Cut- 

"Jeflery  v.  Hursh,  58  Mich.  246,  ler  v.  Dickinson.  8  Pick.  386;   Kel- 

25  N.  W.  176,  27  N.  W.  7.  leran  v.  Brown,  4  Mass.  443;  Phelan 

»» Harrison   v.   Phillips   Academy,  v.  Fitzpatrick,  84  Wis.  240,  249,  54 

12  Mass.  456.  N.  W.  614;  West  v.  Reed.  55  111.  242; 

"Wilson   V.   Shoenherger,   31   Pa.  Green  v.  Capps,  14^  111.  286,  31  N. 

St  295;  Reit^baugh  v.  Ludwick,  31  E.  597;  Fitch  y.  Miller.  200  111.  170, 

Pa.    St.   131;    Jeffery  v.   Hursh,   58  179,  65  N.  E.  650,  quoting  text, 

Mich.  246,  25  N.  W.  176,  27  N.  W.  7;  "Fuller    v.    Pratt,    10    Me.    197; 

Waters  v.  Crabtree,  105  N.  C.  394,  Thompson  v.  People's  Building,  Ac. 

11  S.  E.  240;   Clark  v.  Landon.  90  Co.   114   Iowa,   481.  87  N.   W.  438: 

Mich.  83.  51  N.  W.  357.  Bigler  v.  Jack.  114  Iowa,  667.  87  N. 

W.  700. 
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property  even  in  States  in  which  it  is  held  that  a  mortgage  in  the 
usual  form  does  not  pass  the  title.** 

§  24S.  At  law  the  deed  and  defeasance  must  be  part  of  the  same 
transaction,  and  must  take  effect  at  the  same  time.'*  A  subsequent 
defeasance  cannot  be  allowed  to  affect  the  prior  conveyance.  The 
transaction  jnust  be  a  mortgage  at  its  inception,  and  cannot  become 
so  afterwards.  The  defeasance  must  be  such  that  it  may  be  consid- 
ered as  if  it  were  annexed  to,  or  inserted  in,  the  same  deed,  and 
construed  as  containing  the  condition  upon  the  performance  of  which 
the  estate  may  be  defeated.'^ 

If,  at  the  time  of  executing  an  absolute  deed,  the  parties  verbally 
agree  that  a  defeasance  shall  be  executed  subsequently  on  request, 
such  defeasance,  when  executed,  will  relate  back  to  the  deed  and  make 
it  a  mortgage.'^  But,  in  the  absence  of  such  agreement  connecting 
the  defeasance  with  the  original  transaction,  there  is  not  a  mortgage 
even  in  equity,  but  only  an  agreement  to  reconvey.  "Neither  courts 
of  law  nor  courts  of  equity  can  make  or  modify  a  valid  contract. 
They  can  only  determine  what  thej  are,  and  give  them  effect.  Courts 
of  equity  can  only  give  effect  to  and  administer  rights  created  by  and 
g:rowing  out  of  them  that  courts  of  law  cannot,  by  reason  of  their 
peculiar  organization  and  rigorous  methods  of  procedure.  Nor  has  a 
court  of  equity  authority  to  change  the  settled  nature  of  an  instru- 
ment, and  make  it  different  from,  and  serve  a  purpose  different  from, 
that  contemplated  by  the  parties  when  they  made  it."*' 

It  is  not  necessary  that  the  deed  and  bond  of  defeasance  should 
both  bear  the  same  date.'^  If  these  have  once  been  given,. and  a 
reconveyance  made  in  accordance  with  the  terms  of  the  bond,  and 
subsequently  the  premises  are  reconveyed  to  the  obligor,  under  an 
agreement  that  the  same  bond  shall  continue  in  force  for  another 
reconveyance,  this  amounts  to  a  redelivery  of  the  bond,  and  makes 


"See  §  8S9.  Thazton  v.  Roberts, 
66  Oa.  704;  McLaren  v.  Clark,  30 
Ga.  423,  7  S.  E.  230;  Jay  v.  Welchel, 
78  6a.  786,  3  S.  E.  906;  Hughes  v. 
Davis,  40  Cal.  117;  Balrd  v.  Klrt- 
kmd,  8  Ohio,  21;  Lorlng  v.  Melendy, 
11  Ohio,  355;  Kemper  v.  Campbell, 
44  Ohio  St  210;  Gallagher  v.  Gid- 
dlngs,  33  Neb.  222,  49  N.  W.  1126; 
First  Nat.  Bank  ▼.  Tlghe,  49  Neb. 
299.  68  N.  W.  490. 

Otherwise  In  California:  Molsant 
V.  McPhee.  92  Cal.  76,  28  Pac.  46. 
Florida:  First  Nat.  Bank  v.  Ash- 
mead,  23  Fla.  379.  2  So.  657,  660. 

"  Bennock  v.  Whipple,  12  Me.  346, 
28   Am.    Dec.    186;    McLaughllD    v. 


Shepherd,  32  Me.  143,  52  Am.  Dec. 
646;  Waters  v.  Crabtree,  105  N.  C. 
394,  11  S.  E.  240. 

"Murphy  v.  Calley,  1  Allen,  107, 
and  cases  cited. 

"Loverlng  v.  Fogg,  18  Pick.  540. 
And  see  Scott  v.  Henry,  13  Ark.  112. 
Contra,  Lund  v.  Lund,  1  N.  H.  39, 
8  Am.  Dec.  29;  Cosby  v.  Buchanan, 
81  Ala,  574;  Waters  v.  Crabtree,  105 
N.  C.  394.  11  S.  E.  240,  1  So.  898. 

» Waters  v.  Crabtree.  105  N.  C. 
394,  11  S.  E.  240,  per  Merrimon.  C. 
J. 

*•  Harrison  v.  Phillips  Academy, 
12  Mass.  456;  Newhall  v.  Burt,  7 
Pick.  157. 
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the  transaction  a  mortgage.*^  Where  the  defeasance  is  of  a  difiFerent 
date  from  the  deed,  parol  evidence  is  admissible  to  prove  that  they 
were  delivered  at  the  same  time,  and  are  part  of  the  same  trans- 
action.** It  is  not  necessary  that  the  deed  and  defeasance  should  in 
terms  refer  to  each  other.,  Their  connection  may  be  established  by 
parol  evidence.'* 

§  246.  The  defeasance  mnst  be  delivered  at  the  same  time  with 
the  deed  to  which  it  refers.  Although  it  is  not  material  that  the 
instruments  should  bear  the  same  date,  it  is  essential  that  they  be 
delivered  at  the  same  time.**  In  equity,  however,  it  is  immaterial 
that  the  deeds  and  the  agreement  to  reconvey  be  executed  at  differ- 
ent times;"*  and,  as  will  be  noticed  elsewhere,  it  is  immaterial  that 
there  be  any  bond  or  agreement  to  reconvey,  parol  evidence  being 
sufficient  to  prove  the  transaction  to  be  a  mortgage.**  When  made 
subsequently,  it  must  be  based  on  a  sufficient  consideration,  unless 
it  be  professedly  executed  in  explanation  of  the  intention  of  the  par- 
ties at  the  time  of  the  conveyance,  and  of  the  true  character  of  the 
instrument.  A  mere  voluntary  agreement  to  reconvey  cannot  be 
enforced.*^ 

§  247.   If  the  agreement  to  reconvey  be  delivered  as  an  escrow, 

to  be  delivered  to  the  obligee  upon  the  repayment  of  the  money 
within  a  certain  time,  it  ia  not  executed  and  delivered  at  the  same 
time  with  the  deed,  so  as  to  constitute  part  of  the  same  transaction, 
and  therefore  the  transaction  is  not  a  mortgage.**  A  conveyance 
absolute  on  its  face  was  made  to  one  who  advanced  money  to  the 
grantor,  and  at  the  same  time  executed  an  agreement  to  reconvey  the 
land,  upon  repayment  of  the  money  advanced,  within  thirty  days; 
and  both  instruments  were  placed  in  the  hands  of  a  third  person,  with 
instructions  if  repayment  was  not  so  made,  to  deliver  both  instru- 

"^Mclntier  v.  Shaw,  6  Allen,  83.  Henry,  13  Ark.  112;   Brinkman  v. 

See  Judd  v.  Flint,  4  Gray,  657.  Jones,  44  Wis.  498. 

"Brown   v.   Holyoke,   53   Me.   9;  '^  Yasser  v.  Yasser,  23  Miss.  378. 

Waters  y.  Crabtree.  105  N.  C.  394,  »  Bodwell  v.  Webster,  13  Pick.  411. 

11  S.  E.  240.  The   case   of  Carey   v.   Rawsoii,  8 

**  Preschbaker  v.  Feaman,  32  111.  Mass.  159,  in  apparent  conflict  with 

475.  the    above,    is    explained    on    the 

**See  §  277;  Kelleran  v.  Brown,  4  ground  that  the  deed  In  that  case 

Mass.   443;    Kelly  v.  Thompson,   7  was  not  considered  as  an  escrow. 

Watts,  401;  Haines  v.- Thomson,  70  but  as  a  deed  .taking  effect  pres- 

Pa.   St  434;    Cotton  v.  McKee,  68  ently,  without  the  performance  of 

Me.  486;    Kraemer  v.  Adelsberger,  the  conditions;    but  in  Bodwell  v. 

122  N.  Y.  467,  25  N.  E.  859.  Webster,  13  Pick.  411,  the  bond  hav- 

"  Williams  V.  Chadwick,  74  Conn,  ing  been  delivered  in  escrow,  and 

252,  50  Atl.  720;  Mills  v.  Mills,  26  the    conditions    never    being    per- 

Conn.  213,  217.  formed,  it  was  never  delivered  to 

"See  §§  282-395;  Walker  v.  Tif&n  the  obligee.     See  Bxton  v.  Scott,  6 

Mining   Co.    2    Colo.    89;    Scott   v.  Sim.  31. 
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ments  to  the  grantee.  The  money  not  being  repaid,  both  instruments, 
after  the  default,  were- delivered  to  the  grantee,  the  grantor  so  direct- 
ing. It  was  held  that  the  deed,  on  its  delivery  to  the  grantee,  con- 
veyed the  land  to  him  absolutely,  and  was  not  a  mortgage.  The 
maxJTn^  "Once  a  mortgage,  always  a  mortgage,*'  was  declared  inappli- 
cable to  the  case,  because  the  conveyance  never  was  a  mortgage.  The 
transaction  was  to  the  effect  that,  if  the  advance  was  repaid  in  thirty 
days,  it  should  be  a  loan ;  but  if  not  repaid  in  that  time,  it  should  be 
the  consideration  for  an  absolute  conveyance  of  the  land  in  question.*' 

§  247a.   If  the  deed  and  defeasance  do  not  on  their  face  show 
that  the  transaction  is  a  security  for  a  debt,  the  instruments  do  not, 
as  a  matter  of  law,  constitute  a  mortgage,  though  they  may  be  proved  * 
to  be  such  by  extrinsic  evidence.     Instructive  cases  involving  this 
distinction  have  recently  been  decided  by  the  Supreme  Court  of 

•  

the  United  States.  In  Teale  v.  Walker*®  the  defeasance  showed  upon 
its  face  that  the  absolute  deed  was  intended  to  secure  a  note  given 
by  the  grantor  for  money  borrowed  of  the  grantee.  These  instruments, 
executed  at  the  same  time,  disclosed  a  debt  and  an  absolute  deed  as 
security,  and  were  accordingly  held  to  constitute  by  themselves  a 
mortgage. 

In  Wallace  v.  Johnstone**  no  debt  wa^  disclosed  upon  the  face  of 
the  papers,  and  no  fact  showing  whether  the  deed  was  intended  as 
a  security  or  not.  Mr.  Justice  Lamar,  delivering  the  opinion  of  the 
court,  said:  "If  this  question  could  be  determined  by  an  inspection 
of  the  written  papers  alone,  the  transaction  was  clearly  not  a  mort- 
gage, but  an  absolute  sale  and  deed,  accompanied  by  an  independent 
contract  between  the  vendee  and  a  third  person,  not  a  party  to  the 
sale,  to  convey  the  lands  to  him  upon  his  payment  of  a  fixed  sum 
within  a  certain  time.  Upon  their  face  there  are  none  of  the  indicia 
by  which  courts  are  led  to  construe  such  instruments  to  be  intended 
as  a  mortgage  or  security  for  a  loan;  nothing  from  which  there  can 
be  inferred  the  existence  of  a  debt,  or  the  relation  of  borrower  and 
lender  between  the  parties  to  the  deeds,  or  between  the  parties  to  the 
contract.  ...  A  deed  of  lands  absolute  in  form,  with  general 
warranty  of  title,  and  an  agreement  by  the  vendee  to  reconvey  the 
property  to  the  vendor  or  a  third  person  upon  his  payment  of  a  fixed 
sum  within  a  specified  time,  do  not  of  themselves  constitute  a  mort- 
gage, nor  will  they  be  held  to  operate  as  a  mortgage,  unless  it  is  clearly 
shown,  either  by  parol  evidence  or  by  the  attendant  circumstances, 

■ 

» Qlendennlng    v.    Johnston,    33  « 111  U.  S.  242.  4  Sup.  Ct.  420. 

Wis.  347.     See  Leggett  v.  Edwards,  "  129  U.  S.  58,  9  Sup.  Ct.  243.  See, 

Hopk.  530;   Henley  v.  Hotaling,  41  also,  Carroll  v.  Tomlinson,  192  111. 

Cal.  22,  28.  398,  61  N.  B.  484. 
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such  as  the  condition  and  relation  of  the  parties,  or  gross  inadequacy, 
of  price,  to  have  been  intended  by  the  parties  as  a  security  for  a  loan 
or  an  existing  debt/* 

In  the  latest  case  upon  this  point**  the  grantor  conveyed  land  by 
an  absolute  deed,  and  the  grantee  executed  a  contemporaneous  agree- 
ment to  reconvey  upon  the  payment  of  a  specified  sum  of  money  on 
a  given  date.  Two  days  thereafter  the  grantor  accepted  a  lease  of 
the  same  land  from  the  grantee,  upon  the  expiration  of  which  the 
latter  brought  an  action  for  the  restitution  of  the  premises.  It  was 
held  that  the  instruments  did  not,  as  a  matter  of  law,  constitute  a 
mortgage,  but  their  effect  was  a  question  for  the  jury,  upon  all  the 
evidence  in  the  case.  In  delivering  the  opinion  of  the  court,  i£r. 
Justice  Brown  said:  "In  the  case  under  consideration  there  is  no 
mention  made,  in  either  of  the  three  instruments,  of  a  debt,  a  loan, 
a  note,  or  anything  from  which  the  relation  of  borrower  and  lender 
can  be  inferred ;  and  the  case  in  this  particular  is  distinguishable  from 
that  of  Teale  v.  Walker,  and  is  more  nearly  analogous  to  that  of 
Wallace  v.  Johnstone.  .  .  .  The  inadequacy  of  price  was  un- 
doubtedly great,  but  this  would  not  of  itself  authorize  the  court  to 
take  the  question  from  the  jury.  .  .  .  The  case  was  evidently  a 
proper  one  to  go  to  the  jury,  who  were  left  to  determine  the  question 
whether  the  instruments  were  intended  as  a  mortgage,  and  were 
instructed  that,  if  they  found  them  to  be  such,  the  plaintiffs  could 
not  recover." 

§  248.  Parol  evidence  is  admissible  to  connect  the  deed  and  de- 
feasance,— ^to  show  that  they  are  parts  of  the  same  transaction,  and 
that  together  they  were  intended  to  constitute  a  mortgage.*^  If  the 
instruments  themselves  show  their  connection,  and  that  the  purpose 
of  the  transaction  was  to  secure  a  debt,  no  parol  proof  is  necessary.^* 
Such  proof  is  introduced,  not  to  contradict  or  vary  the  writings,  but 
to  show  that  they  are  really  one  arrangement,  and  were  agreed  upon 
at  the  same  time.**^  It  is  also  admissible  to  show  that  the  defeasance 
has  been  lost  or  destroyed  by  fraud  or  mistake.*® 

The  legal  effect  of  the  deed  and  bond  to  reconvey,  when  the  instru- 
ments are  not  ambiguous,  is  a  matter  of  law  for  the  court.*^ 

*»Bogk  V.  Gassert,  149  U.  S.  17,  13  394,  11  S.  E.  240;  Gassert  v.  Bogk, 

Sup.   Ct   738,   affirming  Gassert  v.  7  Mont.  585,  19  Pac.  281. 
Bogk,  7  Mont.  585,  19  Pac.  281.    See        **  First  Nat.  Bank  v.  Ashmead,  23 

§  304  a.  Fla.  379,  2  So.  657. 

«Gay  V.   Hamilton,   33  Cal.  686;        ^Reitenbaugh  v.  Ludwick,  31  Pa. 

Preschbaker  v.  Feaman,  32  111.  475;  St.  131,  138;  Wilson  v.  Shoenberger, 

Tlllson  V.  Moulton,  23  lU.  648;  Kelly  31  Pa.  St.  295;  Umbenhower  v.  MIl- 

V.  Thompson.  7  Watts,  401;   Frank-  ler.  101  Pa.  St.  71. 
lin  V.  Ayer,  22  Fla.  654;  First  Nat.        *•  Marks  v.  Pell,  1  Johns.  Ch.  594. 
Bank  v.  Ashmead.  23  Fla.  379.  2  So.        *' Keith  v.  Catchings,  64  Ga.  773. 
657;  Waters  v.  Crabtree,  105  N.  C. 
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When  the  conveyance  and  the  agreement  to  reconvey  on  paymeat 
of  the  purchase-money  are  on  their  face  of  even  date,  and  disclose 
a  debt  secured,  the  transaction  is  necessarily  a  mortgage,  and  parol 
evidence  of  a  different  understanding  by  the  parties  will  not  be  re- 
ceived to  convert  it  into  a  conditional  sale.*®  When  the  two  instru- 
ments are  of  different  dates,  such  evidence  is  admissible.  If  the 
agreement  recite  that  the  deed  was  delivered  on  the  same  day  with 
the  agreement,  although  the  dates  are  different,  prima  facie  the 
transaction  is  a  mortgage;  but  evidence  is  admissible  to  account  for 
the  discrepancy  between  the  dates  and  the  execution  of  the  paper; 
and  such  evidence  may  show  that  the  deed  was  executed  upon  a  sale, 
and  not  as  security.**  If  it  be  acknowledged  or  proved  that  it  was 
in  the  beginning  a  sale,  the  burden  of  proof  is  upon  the  grantor  to 
establish  a  change  in  its  character.^® 

§  249.  If  the  defeasance  expresses  a  condition  that  is  illegal,  or 
contrary  to  public  policy,  as  where  the  grantee  stipulates  that,  if  he 
should  not  procure  two  witnesses  to  testify  to  a  certain  state  of  facts, 
the  deed  should  be  null  and  void,  the  transaction  will  not  be  held  to 
constitute  a  mortgage,  because,  the  legal  estate  having  once  vested  in 
the  grantee,  it  cannot  be  divested  by  his  failure  to  perform  the 
illegal  stipulation,  but  the  deed  to  him  becomes  and  remains  abso- 
lute." 

§  280.  When  it  is  once  established  that  the  separate  instrument 
is  a  defeasance,  the  conveyance  assumes  the  character  of  a  mortgage 
with  the  inseparable  incident  of  redemption,  which  no  agreement  of 
the  parties,  that  the  estate  shall  be  absolute  if  the  money  be  not  paid 
at  the  day  fixed,  can  waive.*^  The  intent  of  the  parties  contrary  to 
the  rules  of  law  avails  nothing.  The  right  of  redemption,  therefore, 
cannot  be  affected  by  receipts  and  accounts  given  by  the  grantor  to 
the  grantee,  mentioning  the  deed  as  an  absolute  conveyance."'  In 
all  cases,  a  condition  express  or  implied,  that  the  deed  shall  be  void 
if  payment  be  made  at  the  day,  is  in  equity  regarded  as  substantially 
performed  by  payment,  and  thereupon  reconveyance  may  be  en- 
forced.** 


*"Kerr  v.  Gilmore,  6  Watts,  405; 
Brown  v.  Nickle,  6  Pa.  St.  390.  In 
the  latter  case  it  was  remarked  that 
Kerr  v.  Gilmore  "pushed  the  doc- 
trine to  its  utmost  verge."  Voss  v. 
EUer.  109  Ind.  260,  10  N.  E.  74; 
Proctor  V.  Cole,  66  Ind.  576;  Gassert 
V.  Bogk,  7  Mont,  585,  600,  19  Pac. 
281. 

•Haines  v.  Thomson,  70  Pa.  St. 
434.    See  Baisch  v.  Oakeley,  68  Pa. 


St.  92;  Gubblngs  v.  Harper,  7  Phil. 
276. 

■•  Haines  v.  Thomson,  70  Pti.  St. 
434. 

"  Patterson  v.  Donner,  48  Cal.  369. 

«  Jackson  v.  Lynch,  129  111.  72.  22 
N.  E.  246;  Mooney  v.  Byrne,  163  N. 
Y.  86.  57  N.  E.  168;  Kelton  v.  Brown 
(Tenn.),  39  S.  W.  541. 

"Bayley  v.  Bailey,  5  Gray,  505. 

'^Arkansas:     Anthony  v,  Anthony, 
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Neither  can  the  right  of  redemption  be  restricted  to  the  mortgagor 
personally,  as  such  a  restriction  is  inconsistent  with  the  nature  of  a 
-mortgage  and  void."* 

A  deed  absolute  in  form,  with  an  agreement  under  seal  made  by 
the  grantee  at  the  same  time,  promising  to  reconvey  within  a  speci- 
fied time  upon  repayment  of  the  sum  paid  for  the  deed,  with  interest, 
constitutes  a  mortgage,  although  it  is  stipulated  that,  if  the  grantor 
fails  to  repay  the  sum  within  the  time  specified,  the  agreement  shall 
be  void  and  the  deed  absolute,  'Vith  no  right  of  redemption."  This 
latter  provision  is,  in  fact,  quite  decisive  of  the  understanding  of  the 
parties  that  the  transaction  was  a  conveyance  of  the  estate,  defeasible 
upon  the  payment  of  money."' 

The  right  to  redeem  and  the  right  to  foreclose  are  reciprocal.  The 
mortgagee  may  demand  payment,  and  may  foreclose  the  mortgage 
whenever  the  mortgagor  has  the  right  to  redeem.*^ 

§  251.   The  mortgagor  is  not  allowed  to  renounce  beforehand  his 

privilege  of  redemption.     Generally,  every  one  may  renounce  any 
privilege  or  surrender  any  right  he  has ;  but  an  exception  is  made  in 

23    Ark.    479;    Sherrer    v.    Harris,  Crane,  19  N.  J.  Eq.  166;  Vanderhaise 

(Ark.),    13    S.    W.    730.      Florida:  v.  Hugues,  13  N.  J.  Eq.  244,  410.  Hev 

Bndel  v.  Walls,  16  Fla.  786;   Lind-  York:     Simon  v.  Schmidt,  41  Hun, 

gay  V.  Matthews,  17  Fla.  675.  Georgria:  318;  Mooney  v.  Byrne,  163  N.  Y.  86, 

Clark  V.  Lyon,  46  Ga.  202.   Illinois:  57  N.  E.  163.  North  Carolina:   Poston 

Hunter  v.  Hatch,  45  111.  178;  Ewart  v.  Jones,  122  N.  C.  536,  29  S.  E.  951; 

V.  W^allins,  42  lU.  453;  Reigard  v.  Miller  v.  McGuckin,  15  Abb.  N.  C. 

McNeil,  38  111.  400;'Till8on  v.  Moul-  204.     Ohio:     Cotterell  v.   Long,  20 

ton,  23  111.  648;  Clark  v.  Finlon,  90  Ohio,  464;   Miami  Exporting  Co.  T. 

111.  245.    Indiana:     Church  v.  Cole,  Bank  of  U.  S.,  Wright,  249.  Penniyl- 

36   Ind.   34.     Iowa:     Thompson   v.  vania:     Sweetser's  App.  71  Pa.  St 

People's  Building  Co.  114  Iowa,  481,  264;  Danzeisen's  App.  73  Pa.  St  65; 

87  N.  W.  438;  Wilson  v.  Patrick,  ^4  Harper's  App.  64  Pa.  St,  315;  Oden- 

Iowa,  362;   Holliday  v.  Arthur,  25  baugh  v.  Bradford.  67  Pa.  St  96; 

Iowa,  19;  Richardson  v.  Barrick,  16  Halo  v.  Schick.  57  Pa.  St  319.  Bhode 

Iowa,  407;   Scott  v.  Mewhirter,  49  Island:  Nichols  v.  Reynolds,  1  R.  I. 

Iowa,   487;    Brush   v.   Peterson,   54  30,    36   Am.    Dec    238.    Tennessee: 

Iowa,  243,  6   N.  W.  287.     Kansas:  Bennett  v.  Union  Bank,  5  Humph. 

Moore  v.  Wade,  8  Kan.  380.    Halne:  612;  McGan  v.  Marshall,  7  Humph. 

Howe  V.  Russell,  36  Me.  115.    Mary-  121;  Webb  v.  Patterson,  7  Humph, 

land:    Baugher  v,  Merryman,  32  Md.  431;   Hinson  v.  Partee,  11  Humph. 

185.     Massaohnsetts:      Mclntier   v.  587.    Vermont:    Wright  v.  Bates,  13 

Shaw.  6  Allen.  83;   Parks  v.  Hall.  Vt  341;  Mott  v.  Harrington,  12  Vt 

2  Pick.  206,  211;    Steel  v.  Steel,  4  199.    Wisconsin:     Yates  v.  Yates.  21 

Allen.  417.    Minnesota:     Phoenix  v.  Wis.  473;  Rogan  v.  Walker.  1  Wis. 

Gardner.  13  Minn.  430.    Mississippi:  527. 

Yasser  v.  Yasser,  23  Miss.  378.    Mis-  "  Johnston  v.  Gray,  16  S.  ft  R.  361. 

sonrl:      Davis  v.  Clay,  2   Mo.  161;  16    Am.    Dec.    577.      And    see,  Mc- 

Wilson    V.    Drumrite,    21    Mo.    325.  Clurkan  v.   Thompson,   69   Pa.   St 

Nevada:     Bingham  v.  Thompson,  4  305. 

Nev.  224,  New  Hampshire:    Somers-  **  Murphy  v.  Calley,  1  Allen,  107. 

worth  Savings  Bank  v.  Roberts,  38  and  cases  dted;   Mooney  v.  Bsrme, 

N.   H.  22.     New  Jersey:     Sweet  v.  163  N.  Y.  86,  57  N.  E.  163. 

Parker,  22  N.  J.  Eq.  453;  Judge  v.  ■'Taylor  v.  McClain,  60  Cal.  651. 
Reese,  24  N.  J.  Eq.  387;  De  Camp  v. 
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favor  of  debtors  who  have  mortgaged  their  property,  for  the  reason 
that  their  necessities  often  drive  them  to  make  minons  concessions 
in  order  to  raise  money.  When  one  borrows  money  upon  the  se- 
curity of  his  property,  he  is  not  allowed  by  any  form  of  words  to 
preclude  himself  from  redeeming.*^®  A  stipulation,  that  unless  the 
debt  is  paid  within  a  certain  time  the  deed  shall  be  absolute,  will  not 
be  given  that  effect,  because  the  very  terms  of  the  agreement  show 
that  the  instrument  is  a  mortgage,  ^nd  such  agreement  of  the  parties 
in  the  mortgage  itself  or  otherwise,  made  at  the  time,  is  without 
effect.**  He  cannot  agree  that  upon  default  his  mortgage  shall  be- 
come an  absolute  conveyance.  A  subsequent  agreement,  that  what 
was  originally  a  mortgage  shall  be  regarded  as  an  absolute  convey- 
ance, is  open  to  the  same  objection,  and  will  not  be  sustained  unless 
fairly  made,  and  no  undue  advantage  is  taken  by  the  creditor:*®  The 
burden  is  therefore  upon  the  creditor  to  show  that  the  right  of  re- 
demption was  given  up  deliberately  and  for  an  adequate  considera- 
tion.*^ Generally,  when  the  consideration  of  the  conveyance  was  an 
existing  debt,  a  provision  that,  if  the  amount  required  for  a  repur- 
chase be  not  paid  at  the  time  specified,  the  agreement  for  repurchase 
shall  be  null  and  void,  or  that  there  shall  be  no  redemption  afterwards, 
is  looked  upon  as  a  device  to  deprive  the  debtor  of  his  right  of  redemp- 
•  tion,  and  is  therefore  disregarded.** 

§  252.  Cancellation  of  defeasance. — ^A  deed  of  defeasance,  made 
-at  the  same  time  with  an  absolute  deed,  may  afterwards,  upon  suffi- 
<dent  consideration,  be  cancelled,  so  as  to  give  an  absolute  title  to  the 
mortgagee,  if  no  rights  of  third  parties  have  intervened  ;•■  but  no 
agreement  can  be  made  at  the  time  of  creating  the  mortgage  that 
will  entitle  the  mortgagee,  at  his  election,  to  hold  the  estate  free 
from  condition,  and  not  subject  to  redemption.**     Thus,  if  it  be 

"I  1045;  Peugh  v.  Davis.  96  U.  8.  40;    Wright  v.   Bates,  13   Vt.   341; 

332;   Clark  v.   Henry,  3  Cow.  324;  MiUa  v.  Mflls,  26  Conn.  213. 

Rankin  v.  Mortimere,  7  Watts,  372;  *' Villa  v.  Rodriguez,  12  Wall.  323; 

Cherry   v.    Bowen,    4    Sneed,    415;  Locke  v.  Palmer,  26  Ala.  312;  Brown 

Pierce  V.  Rohinson,  13  Cal.  116,  125;  v.    Gaffney,    28    111.    149;    Baugher 

Robinson  v.  Farrelly,  16  Ala.  472;  v.  Merryman,  32  Md.  185;   Shaw  v. 

Fields  V.  Helms,  82  Ala.  449,  3  So.  Walbridge,  33  Ohio  St.  1;  Bearss  v. 

106;   Nelson  v.  Kelly,  91  Ala.  569,  Ford,  108  111.  16. 

8  So.  690;    McMillan  v.  Jewett,  85  ''Enos    v.    Sutherland,    11    Mich. 

Ala.  476,  5  So.  145;  Clark  v.  Condit,  538;  Batty  v.  Snook,  5  Mich.  231. 

18  N.  J.  Bq.  358 ;  Youle  v.  Richards,  ••  Haggerty  v.   Brewer,  105  Iowa, 

1  N.  J.  Eq.  534,  23  Am.  Dec.  722;  395,  75  N.  W.  321;  Seawell  v.  Hend- 

Turpie  V.  Lowe,  114  Ind.  37,  15  N.  ricks,  4  Okl.  435,  46  Pac.  557;  Cra- 

W.  834;  Simon  v.  Schmidt,  41  Hun,  mer  v.  Wilson,  202  111.  83,  66  N.  E. 

318;  Horton  v.  Murden  (Ga.  1903),  869. 

43  S.  B.  786.  ••Trull  v.  Skinner,  17  Pick.  213; 

"Macauley  v.   Smith,   132  N.  T.  Harrison   v.   Phillips  Academy,   12 

524,  30  N.  B.  997.  Mass.  456. 

•Henry   v.*  Davis,   7  Johns.  Ch. 
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agreed  that  the  grantee,  whenever  he  shall  be  compelled  to  pay 
certain  liabilities,  against  which  the  deed  was  given  as  security,  may 
then  take  immediate  possession  of  the  estates,  according  to  cer- 
tain estimated  values,  to  such  an  extent  as  shall  be  equal  to  the 
debt  or  liability  so  paid  by  him,  this  stipulation  does  not  change  the 
nature  of  the  transaction,  which  must  still  be  treated  as  a  mortgage.** 
An  agreement  extinguishing  the  equity  of  redemption  must  be  fair.** 

If  the  bond  of  defeasance,  which  was  given  at  the  time  of  taking 
the  deed,  be  surrendered  and  destroyed  at  the  expiration  of  the  time 
limited,  and  a  new  bond  be  given  upon  a  consideration  partly  new, 
by  which  the  grantee  agrees  to  reconvey  the  premises  upon  payment, 
within  an  additional  time,  of  a  larger  sum,  the  grantor  thereby  sur- 
renders his  title  as  mortgagor,  and  the  grantee  becomes  the  owner 
in  fee  of  the  land.'^  If  the  original  bond  be  given  up  and  a  new 
bond  to  a  third  person  be  executed  in  place  of  it,  the  transaction 
loses  its  character  of  a  mortgage. 

Where  the  mortgage  relation  constituted  by  an  absolute  deed  and 
a  contemporaneous  agreement  is  terminated  by  a  release  executed  by 
the  mortgagor  to  the  mortgagee  a  further  agreement  by  the  latter 
giving  the  former  a  right  to  purchase  the  property  within  a  time 
expressly  limited  and  made  material  does  not  revive  the  mortgage 
relation.  "Here  the  transaction  was  as  evidenced  by  the  second  deed 
and  agreement,  that  the  mortgage  relation  was  to  cease;  that  the 
respondent  was  to  become  the  absolute  owner  of  the  property  by  the 
voluntary  transfer  by  the  complainant  of  all  his  remaining  right 
in  the  property,  upon  condition  that  he  should  have  the  further  right 
to  purchase  it  within  a  fixed  time.  This  condition  was  not  fulfilled 
by  the  complainant,  and  he  has  therefore  no 'right,  as  mortgagee  or 
otherwise  to  ask  for  a  further  time  either  to  purchase  or  redeem.*^'* 
When  once  the  defeasance  has  been  delivered  up  for  a  valid  consid- 
eration to  be  cancelled/  and  the  original  transaction  is  thus  confirmed 
as  a  sale,  and  is  treated  as  such  by  the  grantor,  it  cannot  afterwards 
be  treated  as  a  mortgage  and  foreclosed.** 

But  in  States  ^where  a  mortgage,  whatever  its  form  may  be,  creates 
merely  a  lien  in  the  mortgagee  while  the  legal  title  remains  in  the 
mortgagor,  the  surrender  or  cancellation  of  the  defeasance  is  insuffi- 
cient to  restore  the  title  to  the  mortgagee."^®     If  the  contract  for 

"Waters  v.  Randall,  6  Met.  479.  262,  267,  47  Atl.  385;    per  Stiness. 

"  Falls  V.  Conway  Mut.  Fire  Ins.  C.  J.,  citing  Wilson  v.  Giddings.  28 

Co.  7  Allen,  46;  Maxfleld  v.  Patchen,  Ohio  St.  554;  Falls  v.  Conway  Mut. 

29  111.  39,  42;  Carpenter  v.  Carpen-  F.  Ins.  Co.  7  Allen  (Mass.).  46. 

ter,    70    111.    457;    Rice   v.    Rice,    4  ~  Shubert  v.  Stanley,  52  Ind.  46. 

Pick.  349,  350,  note.  "  Brinkman  v.  Jones,  44  Wis.  498. 

«Tripler   v.   Campbell,    22    R.    I. 
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reconveyance  be  surrendered  upon  the  express  agreement  of  the 
grantee  to  reconvey  upon  the  grantor^s  paying  a  certain  sum  then 
found  to  be  due,  the  surrender  will  not  prevent  the  mortgagor's  re- 
deeming upon  the  terms  agreed  upon  J^ 

§  283.  Becording  of  separate  defeasance. — In  several  States  it  is 
provided  by  statute  that  a  bond  of  defeasance  shall  not  defeat  an 
absolute  estate  against  any  one  other  than  the  maker,  his  heirs, 
devisees,  or  persons  having  actual  notice  thereof,  unless  it  be  re- 
corded.^* If  the  bond  be  not  recorded,  a  person  having  no  knowledge 
of  it  may,  of  course,  purchase  the  property,  or  attach  it  as  belonging 
absolutely  to  the  grantee;  but  if  he  has  actual  notice  of  the  bond 
as  constituting  a  part  of  the  transaction  of  the  conveyance,  any  right 
he  acquires  in  the  property  is  subject  to  the  mortgage  created  by 
the  bond.'''  If  the  defeasance  recorded  be  an  instrument  not  entitled 
to  be  recorded,  as,  for  instance,  when  it  has  not  been  acknowledged, 
the  record  of  it  is  not  constructive  notice,  and  a  purchaser  from  the 
grantee  without  notice  of  the  defeasance  will  acquire  a  good  title 
notwithstanding  such  recorded  defeasance.''*  The  recording  of  the 
defeasance  is  not  necessary  in  order  to  give  it  full  effect  as  between 
the  parties  themselves,^*^  but  only  as  against  other  persons;  and  as 
against  them  it  is  not  necessary  when  the  conveyance  on  its  face 
does  not  purport  to  be  absolute.^*  Under  such  statutes  it  is  held  that 
a  separate  defeasance  not  recorded  cannot  be  introduced  in  evidence 
to  show  that  an  absolute  conveyance  is  a  mortgage,  for  the  court  can- 
not assume  or  know  that  it  ever  would  be  recorded ;  but  it  will  have 
that  effect  if  recorded  at  any  time  before  it  is  introduced  in  evi- 
denced^ Notice  of  the  existence  of  a  bond  of  defeasance  is  not  to  be 
inferred  from  the  fact  alone  that  the  grantor  continues  in  possesion 
after  the  deed  given  by  him  has  been  recorded."'*  To  constitute  no- 
tice of  a  legal  mortgage  as  distinguished  from  one  that  is  equitable 
merely,  a  purchaser  must  have  reason  to  believe  that  the  conveyance  ' 
and  bond  were  executed  and  delivered  so  as  to  form  one  transaction.''* 

» 

"Clark  V.  Finlon,  90  111.  245,  '*Cogan  v.  Cook,  22  Minn.  137. 

"§  518.  "Bayley  v.  Bailey,  5   Gray,   505, 

"§  518;  Newhall  V.  Pierce,  5  Pick.  510;    Short  v.   Caldwell,   155   Mass. 

450;   Newhall  v.  Burt,  7  Pick.  157;  57.  28  N.  E.  1124;  Bryan  v.  Insur- 

Tufts    V.    Tapley,    129    Mass.    380;  ance  Co.   145  Mass.   389,   14   N.  E. 

Purrington  v.  Pierce,  38  Me.  447;  454;   Jackson  v.  Ford,  40  Me.  381; 

Friedley  v.   Hamilton,  17   S.  &  R.  Harrison   v.    Morton,    87    Md.    671, 

70,    17    Am.    Dec.    638;     Manufac-  40  Atl.  897. 

turers'.  Ac.  Bank  v.  Bank  of  Pa.  7        "Russell  v.  Waite,  Walk.  Ch.  31. 

W.  &  S.  335,  42  Am.  Dec.  240;  Corp-        "Tomlinson  v.  Monmouth  Mut.  P. 

man  v.  Baccastow,  84  Pa.  St.  363;  Ins.  Co.  47  Me.  232;  Smith  v.  Mon- 

Catlln  V.  Bennatt,  47  Tex.  165;  But-  mouth  Mut.  F.  Ins.  Co.  50  Me.  96. 

man    v.    James,    34    Minn.    547,    27        ™  Newhall  v.  Pierce,  5  Pick.  450. 

N.  W.  66.  ^  Newhall  v.  Burt,  7  Pick.  157. 
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There  is  a  difference  of  opinion  as  to  the  meaning  of  the  words 
'^actual  notice'^  in  these  statutes.     On  the  one  hand,  a  stpct  con- 
struction is  given  them,  making  actual,  knowledge  of  the  defeasance 
necessary  to  charge  third  persons  with   actual  notice.     Thus,  for 
instance,  actual  notice  is  not  to  be  implied  from  knowledge  that 
the  grantor  has  remained  in  open  and  visible  possession  after  his. 
conveyance  of  the  land  by  absolute  deed.*®    But  on  the  other  haad 
it  is  held  that  knowledge  of  such  possession  on  the  part  of  a  subse- 
quent purchaser  is  evidence  to  be  considered  upon  the  question  of 
actual  notice  of  the  grantor's  rights.    *^Actual  notice'*  is  distinguished 
from  mere  ^^notice'*  by  holding  that  no  constructive  knowledge  can 
be  imputed  to  the  purchaser  as  a  ground  of  notice;  for  example, 
actual,  open,  and  visible  occupation,  whether  known  to  the  purchaser 
or  not,  would  not  impute  actual  notice  to  the  purchaser  of  the  rights 
of  the  occupant,  but  would  be  evidence  of  such  notice  if  the  occupa- 
tion were  known  to  the  purchaser.     The  rule  is  stated  to  be,  that 
notice  must  be  held  to  be  actual  when  the  subsequent  purchaser  has 
actual  knowledge  of  such  facts  as  would  put  a  prudent  man  upon, 
inquiry,  which,  if  prosecuted  with  ordinary  diligence,  would  lead  to 
actual  notice  of  the  right  or  title  in  conflict  with  that  which  he  is 
about  to  purchase.** 

These  provisions  do  not  require  that  every  conveyance  of  land 
accompanied  by  a  conditional  agreement  shall  be  recorded  as  a  mort- 
gage, but  only  when  the  agreement  is  analogous  to  that  of  the  usual 
condition  in  a  mortgage,  as,  for  instance,  an  agreement  providing 
that  if  certain  acts  are  performed,  the  deed  shall  not  operate,  but  shall 
become  void." 

§  254.  Whether  the  record  furnishes  notice  of  the  nature  of  the 
transaction  depends  upon  attendant  circumstances.     Although  the 

9 

instruments  may  in  fact  constitute  a  mortgage  as  between  the  parties, 
yet,  if  they  do  not  of  themselves  show  that  they  are  parts  of  one 
transaction,  but  were  executed  on  different  days,  and  each  is  complete 
in  itself  and  independent  of  the  other,  the  record  of  them  is  not 
notice  to  a  subsequent  purchaser  that  they  constitute  a  mortgage. 
He  is  bound  only  by  what  appears  of  record,  and  he  has  a  right  to 
assume,  from  the  record  in  such  case,  that  there  was  an  absolute 
sale  merely,  with  a  subsequent  agreement  for  repurchase.®*     It  is 

"§548;   Story's  Bq.  Jur.  §  399;  grove  v.    Bonser.   5   Oreg.   313.   20 

Lamb    v.    Pierce,    113    Mass.    72;  Am.  Rep.  737;  Wilson  v.  Miller,  16 

White   V.    Foster,    102    Mass.    375;  Iowa,  111;   Maupln  v.  Emmons,  47 

Crassen  v.  Swoveland,  22  Ind.  427,  Mo.   304;    Porter  y.  Sevey,  43  Me. 

434.  519.    See  §  339. 

"  Brlnkman  v.  Jones.  44  Wis.  498,  «  Macaulay  v.  Porter,  71  N.  Y.  173. 

519,  per  Taylor,  J.     And  see  Mus-  "*Weide  v.   Gehl,   21   Minn.  449; 
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nsxial^  however,  to  make  such  reference  in  the  bond  to  the  debt  secured, 
or  to  the  deed  or  conveyance,  that  it  is  apparent  from  the  construc- 
tion  of  these  instruments  alone  that  the  transaction  was  a  mortgage, 
and  a  purchaser  is  then  bound  accordingly.***  In  1736  land  was 
conveyed  by  an  absolute  deed,  and  the  grantee,  in  1742,  conveyed  the 
lan4  by  a  deed  in  which  it  was  recited  that  his  grantee  had  purchased 
the  grantor's  right  of  redemption.  This  recital,  however,  was  held 
to  be  no  groimd  for  presuming  that  the  first  deed  was  a  mortgage.**^ 

§  265.  Notice  by  possession.*^ — When  the  mortgage  is  effected  by 
an  absolute  deed  accompanied  by  a  separate  defeasance,  possession 
and  actual  occupation  by  the  mortgagor  is  suflScient  to  put  a  pur- 
chaser from  the  grantee  upon  inquiry,  and  to  charge  him  with  notice 
ef  the  mortgagor's  rights.**^  Such  possessioii  is  notice  to  all  the 
world  of  any  claim  which  he  who  is  in  possession  has  upon  the  land. 
It  is  not  to  be  supposed  that  any  man  who  wishes  in  good  faith  to 
purchase  the  land  will  do  so  without  knowing  what  are  the  claims 
of  a  person  who  is  in  open  possession.  He  is  chargeable,  therefore, 
with  knowledge  of  such  claims.**  But  possession  by  a  person  other 
than  the  vendor  is  not  suflScient  to  charge  the  purchaser  with  notice, 
if  the  vendor  delivers  possession  to  him  on  demand.*^ 

A  conveyance  of  the  premises  by  the  mortgagee  to  a  third  person 
amounts  to  an  assignment  of  the  mortgage  only  if  the  grantee  has 
notice  in  any  way  of  the  defeasance.** 

PART  II. 

WHEN  THEY  CONSTITUTE  A  SALE  OR  CONDITIONAL  SALE. 

§  256.   The  advantage  of  considering  the  transaction  a  mortgage 

is  not  all  on  the  side  of  the  grantor ;  and  as  between  a  mortgage  and 
a  conditional  sale,  the  latter  may  be  the  more  for  his  benefit.  In 
this  way  he  avoids  the  continuance,  or  the  incurring,  of  a  debt.  If 
at  the  close  of  the  time  limited  for  reconveyance  he  is  not  in  condi- 
tion to  perform  the  contract,  or  does  not  desire  to,  there  is  no  obli- 
gation resting  upon  him  to  do  so.    It  is  his  option  to  repurchase  or 

Waters  v.  Crabtree,  105  N.  C.  394,  397,    17    Am.    Dec.    431;    New    v. 

11  S.  E.  240.  Wheaton,  24  Minn.  406;   Brown  v. 

■^  HiU  V.  Edwards,  11  Minn.  22.  Gaffney,  28  111.  149. 

*^  King  V.  Little,  1  Cush.  436.  "  Pancake   v.    Cauffman,   114    Pa. 

••  See  15  586-601.  St  113,  7  Atl.  67. 

"Daubenspeck   v.    Piatt,    22    Cal.  "Halsey  v.  Martin,  22  Cal.   645; 

330;  Brighton  v.  Doyle,  64  Vt.  616,  Berdell  v.  Berdell,  20  N.  Y.  Week. 

25  Atl.  694.  Dig.  81. 

"Pritchard   v.    Brown,    4    N.    H. 
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not.  But  if  the  transaction  be  a  mortgage  in  the  beginning,  it  is 
always  a  mortgage.  The  grantor  is  not  allowed  to  speculate  upon  the 
chances  attending  the  transaction,  and,  upon  finding  that  the  prop- 
erty is  worth  the  amount  of  the  debt,  to  call  a  mortgage  a  conditional 
sale;  or,  on  the  other  hand,  when  he  finds  that  the  property  has 
increased  in  value,  and  that  there  would  be  an  advantage  in  redeem- 
ing, to  call  what  was  actually  a  conditional  sale  a  mortgage.  The 
character  of  the  transaction  is  fixed  at  its  inception. 

§  257.  Cases  involying  the  distinction  between  mortgages  and  con- 
ditional sales  are  usually  brought  before  courts  of  equity  for  adjudi- 
cation. At  law,  as  has  already  been  noticed,  an  agreement  for  a  recon- 
veyance, to  constitute  a  defeasance  and  make  the  transaction  a  mort- 
gage, must  be  executed  at  the  same  time  with  the  conveyance,  and  as 
a  part  of  the  same  transaction,  and  must  be  under  seal ;  while  in  equity 
any  evidence,  whether  it  be  in  writing  or  merely  parol,  which  clearly 
shows  that  the  conveyance  was  in  fact  intended  tmly  as  a  security, 
will  make  the  transaction  a  mortgage ;  and  if  there  be  a  written  agree- 
ment for  reconveyance,  it  matters  not  how  informal  it  may  be,  or  when 
it  was  executed.**  It  follows,  therefore,  that  a  court  of  equity  will 
often  pronounce  that  to  be  an  equitable  mortgage  which  at  law  would 
be  considered  a  conditional  sale.  A  court  of  equity  is  not  concluded 
by  the  form  of  the  transaction,  whether  this  seems  to  indicate  a  mort- 
gage or  a  conditional  sale,  but  will  have  regard  to  the  actual  facts.°* 
"A  court  of  law,"  says  Judge  Story,*^  "may  be  compelled,  in  many 
cases,  to  say  that  there  is  no  mortgage,  when  a  court  of  equity  would 
not  hesitate  a  moment  in  pronouncing  that  there  is  an  equitable 
mortgage.'^ 

§  258.  Intention  the  criterion. — Whether  a  conveyance  be  a  mort- 
gage or  a  conditional  sale  must  be  determined  by  a  consideration  of 
the  peculiar  circumstances  of  each  case.®^  "A  glance  at  the  numerous 
adjudications  in  controversies  of  this  kind  will  suffice  to  show  that 


*Plagg  V.  Mann,  2  Sumn.  486; 
Dougherty  v.  McColgan,  6  Gill  & 
J.  275;  Pearson  v.  Seay,  38  Ala. 
643. 

•"McNamara  v.  Culver,  22  Kan. 
661. 

"  In  Flagg  V.  Mann,  2  Sumn.  486. 

"See  §  326;  Horbach  v.  Hill,  112 
U.  S.  144,  5  S.  Ct.  81;  Hughes  v. 
Sheaff,  19  Iowa,  335;  Edrington  v. 
Harper,  3  J.  J.  Marsh.  353,  354,  20 
Am.  Dec.  145;  Davis  v.  Stonestreet, 
4  Ind.  101:  Heath  v.  Williams,  30 
Ind.  495;  Stephens  v.  Allen.  11  Oreg. 
188,  3  Pac.  168;  Gray  v.  Shelby,  83 


Tex,  405,  18  S.  W.  809;  Stampers 
V.  Johnson,  3  Tex.  1;  Gibbs  v. 
Penny,  43  Tex.  560;  Loving  v.  Mil- 
liken,  59  Tex.  423;  Trimble  v.  Mc- 
Cormick  (Ky.).  15  S.  W.  358;  Gas- 
sert  V.  Bogk,  7  Mont  585,  19  Pac. 
281;  Pendergrass  v.  Burris  (Cal.), 
19  Pac.  187;  King  v.  McCarthy,  50 
Mmn.  222.  52  N.  W.  648;  Devore  v. 
Woodruff,  1  N.  D.  143,  45  N.  W.  701; 
Bradley  v.  Helgerson,  14  8.  D.  593, 
86  N.  W.  634;  though  the  grantee 
is  called  a  trustee;  Sanders  v. 
Ayres,  63  Neb.  271,  88  N.  W.  526. 
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^ach  case  must  be  decided  in  view  of  the  peculiar  circumstances  which 
belong  to  it  and  mark  its  character,  and  that  the  only  safe  criterion 
is  the  intention  of  the  parties,  to  be  ascertained  by  considering  their 
situation  and  the  surrounding  facts,  as  well  as  the  written  memorials 
of  the  transaction/'**  The  intention  of  the  parties  is  the  only  true 
and  infallible  test,  and  this  intention  is  to  be  gathered  from  the  cir- 
<;umstance8  attending  the  transaction  and  the  conduct  of  the  parties, 
as  well  as  from  the  face  of  the  written  contract.** 

While  in  all  doubtful  cases  the  courts  will  construe  the  contract  to 
be  a  mortgage  rather  than  a  conditional  sale,**  yet,  when  a  conditional 
sale  is  clearly  established,  it  will  be  enforced.**  If  the  relation  uf 
debtor  and  creditor  in  any  given  case  existed  in  the  beginning,  and  the 
debt  still  subsists  as  to  the  consideration  of  the  conveyance,  the  trans- 
action will  be  treated  as  a  mortgage.*^  If,  however,  the  debt  was  extin- 
^ished  by  a  fair  agreement,  and  the  grantor  has  the  privilege  merely 
of  refunding  if  he  pleases,  by  a  given  time,  and  thereby  entitle  him- 
self to  a  reconveyance,  the  transaction  is  a  conditional  sale,  and  the 
equity  of  redemption  does  not  continue.*®  The  grantor  who  neglects 
to  perform  the  condition  on  which  the  privilege  of  repurchasing  de- 
pends will  not  be  relieved.** 

"Cornell  v.   Hall,   22   Mich.   377,  Moseley  v.  Moseley,  86  Ala.  289,  6 

383,  per  Graves,  J.  So.  732;  Douglass  v.  Moody,  80  Ala. 

**  Hopper  V.  Smyser,  90  Md.  363,  61;  Peagler  v.  Stabler,  91  Ala.  308, 

45  AU.  206;  quoting  text;  Stnlth  v.  9   So.   167;    Daniels   v.   Lowery,  92 

■Crosby,  47  Wis.  160,  2  N.  W.  104;  Ala.  519,  8  So.  352;  Reeves  v.  Aber- 

Henley    v.    Hotallng,    41    Cal.    22;  crombie,  108  Ala.  535,  19  So.  41. 

Hughes    V.    Sheaff,    19    Iowa,   335;  "*  Davis  v.  Thomas,  1  Russ.  &  M. 

Burnside    v.    Terry,    46    Qa.    621;  506;    Qoodma^  v.  Grierson,  2  BaU. 

Hawes  v.  WilUams,  92  Me.  483,  43  &  B.  274,  278;   Pennington  v.  Han- 

Ail.  101.  by,  4  Munf.  140;  Bloodgood  v.  Zeily, 

■■5  279;  Klngv.  Newman,  2  Munf.  2  Calnes  Catf.  124;   Felton  v.  Grier, 

40;   Robertson  v.  Campbell,  2  Call.  109  Ga.  320,  35  S.  E.  175. 

421;    Sears  v.  Dixon,   33   Cal.   326;  '^Voss  v.  Eller,  109  Ind.  260,  10 

Skinner  v.   MiUer,   5   Litt.   84,   86;  N.  E.  74. 

Gibson    v.    Martin,    38    Ark.    207;  "*  Robinson    v.    Cropsey,    2    Edw. 

Rogers  v.  Burrus,  53  Wis.  530,  9  N.  138,  6  Paige,  480;  Holmes  v.  Grant, 

W.  786;  Poindexter  v.  McCannon,  1  8   Paige.   243;    Brown  v.   Dewey,   2 

Dev.  Eq.  377,  18  Am.  Dec.  591;  Con-  Barb.  28,  1  Sandf.  Ch.  56;   Hopper 

way  V.  Alexander.  7   Cranch,   218;  v.  Smyser,  90  Md.  363,  45  Atl.  206; 

Cosby  V.  Buchanan,  81  Ala.  574,  1  Martin  v.  Martin,  123  Ala.  191,  26 

fSo.  898;  Mitchell  v.  Wellman,  80  Ala.  So.  525;  Kunert  v.  Strong,  103  Wis. 

16;    Walker  v.   McDonald,   49   Tex..  70,  79  N.  W.  32;  Woodworth  v.  Mor- 

458,  463;  Gray  v.  Shelby  (Tex.),  18  rls,  56  Barb.  97;  Whitney  v.  Town- 

S.  W.  809;  Mooney  v.  Byrne,  163  N.  send,     2     Lans.     249;     Cockrill    v. 

Y.  86,  57  N.  B.  163,  reversing  15  App.  Whitworth   (Tenn.),  52  S.  W.  524; 

DiY.  624;  Keithley  v.  Wood,  47  111.  Blumberg   v.    Beekman,    121    Mich. 

App.  102,  affirmed  151  111.  566,  38  N.  647,  80  N.  W.  710. 

E.  149,  42  Am.  St.  Rep.  265;  Glass  v.  **  Hughes  v.  Sheaff,  19  Iowa,  335; 

Hieronsrmus,  125  Ala.  140,  28  So.  71,  Saxton? 
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§  9{f9.  TbU  matter  was  carefully  considered  by  the  Supreioe  Court 
of  thf  United  States  in  Conway  v.  Alexander.^®®  Land  had  been  con-p 
veyed  to  a  third  person  in  trust,  to  reconvey  to  the  grantor  if  he 
should  repay  the  purchase-money  before  a  day  named,  aQd,  if  not,, 
then  to  convey  to  his  creditor.  The  grantor  brought  a  bill  to  redeem, 
thereupon  the  court  held  that,  in  the  absence  of  a  bond,  note,  or  other 
evidence  of  indebtedness,  the  transaction  must  be  regarded  as  a  condi* 
tional  sale ;  and,  as  the  complainant  had  not  tendered  the  money  at  the 
time  provided,  that  the  bill  should  be  dismissed.  Chief  Justice  Mar- 
shall, delivering  the  opinion  of  the  court,  said :  *'To  deny  the  power  of 
two  individuals,  capable  of  acting  for  themselves,  to  make  a  contract 
for  the  purchase  and  sale  of  lands  defeasible  by  the  payment  of  money 
at  a  future  day,  or,  in  other  words,  to  make  a  sale  with  a  reservation 
to  the  vendor  of  a  right  to  repurchase  the  same  land  at  a  fixed  price 
and  at  a  specified  time,  would  be  to  transfer  to  the  courts  of  chancery,, 
in  a  considerable  degree,  the  guardianship  of  adults  as  well  as  infants. 
Such  contracts  are  certainly  not  prohibited  either  by  the  letter  or  the 
policy  of  the  law.  But  the  policy  of  the  law  does  prohibit  the  convert 
sion  of  a  real  mortgage  into  a  sale ;  and  as  lenders  of  money  are  less 
imder  the  pressure  of  circumstances  which  control  the  perfect  and 
free  exercise  of  the  judgment  than  borrowers,  the  effort  is  frequently 
made  by  persons  of  this  description  to  avail  themselves  of  the  advan* 
tage  of  this  superiority,  in  order  to  obtain  inequitable  advantages. 
For  this  reason  the  leaning  of  courts  has  been  against  them,  and 
doubtful  cases  have  generally  been  decided  to  be  mortgages.  But  as  a 
conditional  sale,  if  really  intended,  is  valid,  the  inquiry  in  every  case 
must  be,  whether  the  contract  in  the  specific  case  is  a  security  for  the 
repayment  of  money,  or  an  actual  sale.^^ 

^7  Cranch,  218.    "In  this  case"  press  words  of  the  instrument   Its 

said   Chief   Justice   Marshall,    "the  existence  in  this  case  is  certainly 

form  of  the  deed  is  not  in  itself  not  to  be  collected  from  the  deed, 

conclusive  either  way.    The  want  of  There  is  no  acknowledgment  of  a 

fk  covenant  to  repay  the  money  is  preexisting  debt,  nor  any  covenant 

not  complete  evidence  that  a  condi-  for  repayment.  An  action  at  law  for 

tional  sale  was  intended,  but  is  a  the  recovery  of  the  money  certainly 

circumstance  of  no   inconsiderable  could  not  have  been  sustained;  and 

importance.    If  the  vendee  must  be  if,   to  a  bill   in  chancery   praying 

restrained  to  his  principal  and  in-  a  sale  of  the  premises,  and  a  decree 

terest,  that  principal  and  interest  'for  so  much  money  as  might  remain 

ought  to  be  secure.   It  is,  therefore,  due,    Robert    Alexander    had    an- 

a  necessary  ingredient  in  a  mort-  swered   that  this  was  a  sale  and 

gage,    that    the    mortgagee    should  not  a  mortgage,  clear  proof  to  the 

have  a  remedy  against  the  person  contrary  must  have  been  produced 

of  the  debtor.  If  this  remedy  really  to  Justify  a  decree   against  him." 

exists,    its    not   being   reserved    In  See,  also,  Flagg  v.  Mann,  2  Sumn. 

terms  will  not  affect  the  case.   But  486,  Fed.  Cas.  No.  4847.    See  Hopper 

it  must  exist  in  order  to  Justify  a  v.  Smyser,  90  Md.  363,  382,  45  Atl. 

construction  which  overrules  the  ex-  206. 
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[§§   260,  261 


§  260.  In  order  to  oonvert  what  appears  to  be  a  oonditional  lale 
into  a  mortgagOi  the  evidence  should  be  so  clear  as  to  leave  no  donbt 

that  the  real  Intention  of  the  parties  was  to  execute  a  mortgage.^^^  It 
may  well  be  that  a  person  buys  land  in  satisfaction  of  a  precedent 
debt,  or  for  a  consideration  then  paid,  and  at  the  same  time  contracts 
to  leconTey  the  lands  upon  the  pajrment  of  a  certain  snm,  and  there 
is  no  intention  on  the  part  of  either  party  that  the  transaction  shonld 
be,  in  effect,  a  mortgage.  The  covenant  or  agreement  to  reconvey  is 
not  necessarily  either  at  law  or  in  equity  a  defeasance.  It  is  one  fact 
which  may,  in  connection  with  other  facts,  go  to  show  that  the  parties 
really  intended  the  deed  to  operate  as  a  mortgage ;  but  standing  alone 
it  does  not  produce  that  result.  Something  more  is  necessary ;  and  an  ^ 
indispensable  thing  is  a  debt  by  the  grantor  to  the  grantee  for  which 
the  conveyance  is  security.*** 

§  261.  A  contract  of  repurchase  may  upon  its  face  show  that  the 
parties  really  intended  an  absolute  sale,  with  the  privilege  to  the 
vendor  of  repurchasing  on  the  terms  named.  It  will  be  so  interpreted 
when  the  provisions  of  the  contract  are  inconsistent  with  the  idea  that 
a  mortgage  to  secure  an  indebtedness  was  intended.*®*  The  agreement 
upon  its  face  may  be  either  an  agreement  to  reconvey  merely,  or  may 
amount  with  the  deed  to  a  mortgage,*®*  in  which  case  a  resort  to  evi- 


^  Mulhaupt  V.  Touree,  36  La.  Ann. 
1052;  Winters  v.  Barl,  52  N.  J.  Eq. 
52, 28  Atl.  15;  FuUerton  v.  McCurdy, 
55  N.  Y.  637;  Cotton  v.  McKee,  68 
Me.  486. 

""See  $  335;  Wallace  v.  John- 
stone, 129  U.  S.  58,  9  Sup.  Ct.  243; 
Henley  v.  Hotaling,  41  Cal.  22; 
Haynie  v.  Robertson,  58  Ala.  37; 
Kerr  v.  Hill,  27  W.  Va.  576 ;  Bdrlng- 
ton  V.  Harper,  3  J.  J.  Marsh.  353, 
355,  20  Am.  Dec.  145;  Eckert  v. 
McBee,  27  Kan.  232;  Perdue  v.  Bell, 
83  Ala.  396,  3  So.  698;  Base  v.  Page, 
32  Minn.  Ill,  19  N.  W.  736,  20  N. 
W.  95;  Heaton  v.  Darling,  66  Minn. 
282,  68  N.  W.  1087;  Rue  v.  Dole,  107 
IlL  275;  Bearss  v.  Ford.  108  HI.  16; 
Calhoun  v.  Lumpkin,  60  Tex.  185; 
Horbach  v.  Hill,  112  U.  S.  144,  5  S. 
Ct  81;  Butman  v.  James,  34  Minn. 
547,  27  N.  W.  66;  Callahan's  Est 
13  Phlla.  381;  Hodge  v.  Weeks,  31 
8.  C.  276,  9  8.  E.  953;  Wolfe  v.  Mc- 
Millan, 117  Ind.  587,  592,  20  N  .E. 
509;  Hopper  v.  Smyser,  90  Md.  363, 
45  Ati.  206;  McGutn  v.  Lee.  10  N.  D. 
160,  86  N.  W.  714;  Mooney  v. 
Byrne,  163  N.  Y.  86.  57  N.  E.  163, 
weralng  15  App.  Div.  624;  HoUa- 
<tayv.  WllllB  (Va.  1903). 


"The  owner  of  the  lands  may  be 
willing  to  sell  at  the  price  agreed 
upon,  and  the  purchaser  may  also 
be  willing  to  give  his  vendor  the 
right  to  repurchase  upon  specified 
terms;  and  if  such  appears  to  be 
the  intention  of  the  parties,  it  is 
not  the  duty  of  the  court  to  attrib- 
ute to  them  a  different  intention. 
Such  a  contract  Is  not  opposed  to 
public  policy,  nor  is  it  In  any  sense 
illegal;  and  courts  would  depart 
from  the  line  of  their  duties  should 
they,  in  disregard  of  the  real  inten- 
tion of  the  parties,  declare  it  to 
be  a  mortgage."  Per  Chief  Justice 
Rhodes  in  Henley  v.  Hotaling,  41 
Cal.  22. 

"■Hanford  v.  Blessing,  80  111. 
188;  Smith  v.  Crosby,  47  Wis.  160, 
2  N.  W.  104;  Hays  v.  Carr,  83  Ind. 
275;  Voss  v.  EUer,  109  Ind.  260,  10 
N.  E.  74;  Yost  v.  First  Nat  Bank 
(Kan.  1903),  72  Pae.  209;  Pumilla 
v.  De  George  (Tex,  Civ.  App.  1903), 
74  S.  W.  813. 

"•Hlckox  v.  Lowe,  10  Cal.  197. 
In  this  case  a  debtor  conveyed  to 
his  creditor,  and  took  back  an  agree- 
ment to  reconvey  whenever  the 
grantor  should  repay  the  consider- 
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dence  outside  of  these  instruments  may  be  necessary  to  determine  the 
character  of  the  transaction.^^'  An  express  provision  that  the  con- 
tract for  reconveyance  should  be  regarded  only  as  a  contract  to  recon- 
vey,  and  not  as  an  acknowledgment  that  the  deed  was  intended  as  a 
mortgage,  should  be  given  effect  to  if  consistent  with  the  whole  trans- 
action, as  declaring  the  intention  of  the  parties  that  it  should  not 
create  a  mortgage.^^^  If  an  instrument  declares  that  it  is  a  conditional 
deed  and  not  a  mortgage,  and  is  to  be  absolute  upon  the  non-pay- 
ment of  a  sum  mentioned  at  a  time  specified,  it  is  to  be  construed  as  a 
conditional  deed  and  not  a  mortgage.^®"^  Sometimes  the  terms  of  the 
agreement  for  reconveyance  may  not  be  conclusive  that  a  sale  was  in- 
tended with  the  privilege  of  repurchasing,  but  may  be  so  inconsistent 
with  any  other  theory  that  very  little  further  evidence  to  the  same 
effect  will  lead  to  this  determination.^^®  On  the  other  hand,  an  abso- 
lute deed  of  land,  which  contains  a  recital  that  it  was  executed  to 
secure  the  payment  of  a  loan  of  money,  shows  upon  its  face  that  it  is  a 
mortgage.^^*  A  debtor  conveyed  land  to  his  creditor  as  security,  imder 
an  agreement  that  the  debtor  was  to  remain  in  possession  for  a  certain 
time,  during  which  he  might  pay  the  debt  and  receive  a  reconveyance. 
If  he  should  sell  the  land,  he  was  to  pay  the  debt  and  keep  the  excess, 
and  if  the  creditor  should  sell  it  he  was  to  pay  the  excess  to  the  debtor. 
It  was  held  that  the  agreement  amounted  to  a  mortgage,  and  the  cred- 
itor could  not  maintain  unlawful  detainer,  after  the  expiration  of  the 
stipulated  time  within  which  the  debtor  might  pay  the  debt  and 
receive  a  reconveyance.^^® 

§  262.  A  purchaser  is  entitled  to  have  an  actual  sale  enforced. 

When  there  is,  in  fact,  a  sale  instead  of  a  mortgage,  but  the  grantor 
subsequently  claims  the  transaction  to  be  a  mortgage,  the  grantee  may 
maintain  a  bill  in  equity  to  have  it  decreed  a  sale.^^^  A  purchaser  is  as 
much  entitled  to  have  his  rights  protected  as  is  a  mortgagor.  A  sale 
in  connection  with  an  agreement  for  repurchase  comes  very  near  in 

atlon,  with  a  stipulated  sum  per  v.  Carr,  83  Ind.  275;  Chicago,  B.  & 

month  for  the  use  of  the  money,  Q.  R.  Co.  v.  Watson,  113  111.  196; 

with  a  provision  that,  if  the  net  McGuin  v.  Lee,  10  N.  D.  160,  86  N. 

rents  per  month  should  exceed  that  W.  714;   Jasper  v.  Hazen,  4  N.  D. 

sum,  the  grantee  should  apply  them  1,  23  L.  R.  A.  58,  58  N.  W.  454. 

to  the  payment   of  the  considera-  "'Bumside  v.  Terry,  45  Ga.  621. 

tion.  '<"  Hanford  v.  Blessing,  80  lU.  188. 

*"Rich  V.  Doane,  35  Vt  125;  Bish-  *"»  Montgomery    v.    Chad  wick,     7 

op  v.  Williams,  18  111.  101;  Snyder  Iowa.  114. 

V.  Grlswold,  37  111.  216;    Parish  v.  *"  Hunter  v.  Maanum,  78  Wis.  656, 

Gates,  29  Ala.  254;  McCarron  v.  Cas-  48  N.  W.  51. 

sidy,  18  Ark,  34;  McNamara  v.  Cul-  *"Rich  v.  Doane,  35  Vt  125;  Man- 

ver,  22   Kan.   661;    670;    Devore  v.  asse  v.  Dinkelspiel,  68   Cal.  404,  9 

Woodruff,  1  N.  D.  143,  45  N.  W.  701.  Pac.  547;    Kahn  v.  Weill,   42  Fed. 

""Ford  V.  Irwin,  18  Cal.  117;  Hen-,  704;  Gassert  v.  Bogk,  7  Mont.  586, 

ley  Y.  Hotaling,  41  Cal.  22;  Hays  600, 19  Pac.  281. 


197  WHEK  A   CONDITIONAL  SALE.  [§  263 

form  and  substance  to  a  mortgage^  but  the  rights  of  the  parties  are 
Tery  different.^**  While  a  mortgage  may  be  redeemed  at  any  time 
before  the  right  is  cut  off  by  foreclosure,  there  can  be  no  redemption 
under  a  conditional  sale  after  the  day  appointed.  This  is  the  contract 
of  the  parties,  and  either  one  of  them  is  entitled  to  have  it  enforced 
according  to  its  terms.^^'  The  option  to  repurchase  may  be  a  personal 
privilege  which  cannot  be  enforced  in  case  of  the  death  of  the  obligee 
during  the  continuance  of  the  option.*^* 

If  it  appears  that  a  mortgage  of  a  large  tract  of  land  was  made  to 
secure  a  loan,  and  at  the  same  time  the  mortgagor  made  a  conveyance 
to  the  mortgagee  of  four  acres  of  land  not  included  in  the  mortgage, 
and  that  this  conveyance  was  made  as  a  bonus  to  induce  the  mort- 
gagee to  advance  the  money,  in  the  absence  of  any  undue  advantage 
taken  by  the  mortgagee,  the  mortgagor  cannot  have  this  conveyance 
declared  to  be  additional  security  for  the  loan,  and  in  effect  a  mort^ 

gage."' 

A  mortgagor,  upon  being  notified  that  the  mortgagee  would  proceed 
to  foreclose  the  mortgage  for  non-payment  of  interest,  which  had  been 
due  for  several  years,  replied  that  he  preferred  to  make  a  deed  of  the 
property  rather  than  to  have  a  sale  made  under  the  mortgage;  and 
accordingly  he  executed  a  deed  absolute  in  form,  and  took  back  a  con- 
tract for  the  conveyance  of  the  land  to  him  upon  the  payment  of  a 
sum  agreed  upon  within  one  year.  His  notes  were  surrendered,  and  he 
executed  no  new  obligation  to  pay  the  mortgage  debt.  It  was  held 
that  the  transaction  was  a  conditional  sale,  and  not  a  mortgage.^^' 

§  263.   The  character  of  the  transaction  is  fixed  at  the  inception 

of  it,  and  is  what  the  intention  of  the  parties  makes  it.*^^  The  form 

"*  Conway  V.  Alexander,  7  Cranch,  Mich.  377.  California:  People  v.  Ir- 

218;  Flagg  v.  Mann,  14  Pick.  467.  win,  14  Cal.  428,  18  Cal.  117;   Hen- 

»»Joy  V.  Birch,   4   CI.   &  F.   57;  ley  v.   Hotaling,   41   Cal.   22.     Hew 

Pegg  V.  Wlsden,  16  Beav.  239;  Bar-  Jersey:   Merritt  v.  Brown,  19  N.  J. 

rell    y.    Sabine,    1    Vern.    268;    St.  Eq.  287.    Vermont:   Rich  v.  Doane, 

John  y.  Wareham,  cited  in  Thorn-  35  Vt  125.    Pennsylyania:  Haines  v. 

borough   y.   Baker,   3   Swanst.   628,  Thomson,   70   Pa.    St.    434.        Con- 

631;   Bnsworth  v.  Griffiths,  1  Bro.  neotiont:     Phipps    v.    Munson,    50 

P.  C.  149;  Perry  y.  Meddowcroft,  4  Conn.  267.    Wisconsin:   Schriber  v. 

Beav.   197.     New  York:    Holmes  y.  Le  Clair,  66  Wis.  579,  599,  29  N.  W. 

Grant,    8    Paige,    243;     Brown    v.  570,  889. 

Dewey,  2  Barb.  28;  Glover  v.  Payn,  "*  Newton  y.  Newton,  11  R.  I.  390, 

19   Wend.  518.     Iowa:     Trucks  y.  23  Am.  Rep.  476. 

Lindsey,   18   Iowa, -504.     Virginia:  "» Butts  v.  Robson,  5  Wash.  268, 

Moss    y.    Green,     10     Leigh,    251,  31  Pac.  760. 

34     Am.    Dec.    731;     Ransome    v.  "'Rue  v.  Dole,  107  111.  275. 

Prayser,      10     Leigh,      592.       Dli-  "^Macauley  v.   Smith,  132  N.  Y. 

nois:    Hanford  y.   Blessing,  80   III.  524,  30  N.  E.  997;  Davis  y.  Brewster, 

188;  Pitts  y.  Cable,  44  111.  103;  Carr  59  Tex.  93;  Gray  y.  Shelby,  83  Tex. 

v.  Rising,  62  111.  14;  Dwen  y.  Blake,  405.  18  S.  W.  809,  811;  Kleinschmidt 

44  111.  135;  Shays  y.  Norton,  48  111.  y..  Kleinschmidt.    9   Mont    477.    24 

100.    Xiehigaii:  Cornell  y.  Hall,  22  Pac.  266;  Devore  v.  WoodruH,  1  N. 
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of  the  transaction  and  the  circumstances  attending  it  are  the  means 
of  finding  out  the  intention.  If  it  was  a  mortgage  in  the  beginning 
it  remains  so;^^^  and  if  it  was  a  conditional  sale  at  the  start  no  lapse 
of  time  will  make  a  mortgage  of  it.  The  recording  of  the  conyeyanoe 
as  a  mortgage^  if  it  was  intended  as  a  sale  with  a  right  of  repurchase 
at  the  option  of  the  grantor^  does  not  make  it  a  mortgage.  If  not  a 
security  in  the  beginnings  but  an  absolute  sale  or  a  conditional  salet, 
no  subsequent  event,  short  of  a  new  agreement  between  the  parties, 
can  convert  it  into  a  mortgage.^^®  Where  an  instrument  contains  the 
exact  terms  agreed  on  by  the  parties,  and  expresses  their  intent  aad 
meaning,  the  fact  that  they  thought  it  a  mortgage,  while  it  was  in  fact 
a  conditional  sale,  does  not  change  its  character  or  effect.^^^ 

§  264.  If  Intended  by  the  parties  as  a  security  for  money,  an  abso- 
lute conveyance  is  in  equity  a  mortgage.  Different  instruments 
executed  at  the  same  time,  constituting  one  transaction,  are  to  be  read 
together,  in  order  to  ascertain  the  intent  of  the  parties.  Of  course  it 
is  entirely  competent  for  persons  capable  of  acting  for  themselves  to 
make  a  sale  with  a  reservation  to  the  vendor  of  a  right  to  repurchase 
the  same  land  at  a  fixed  price,  and  at  a  specified  time ;  and  the  inquiry 
in  every  case  therefore  is,  whether  the  contract  is  a  security  for  the 
repayment  of  money,  or  an  actual  or  conditional  sale.^^*    Of  course 

D.   143,  45  N.  W.  701;    Gassert  v.  N.  J.  Eq.,  81  Atl.  451.    Hew  Xezlco 

Bogk,    7   Mont.    586,    19   Pac.    281;  T.:  Garland  v.  Sperling,  6  N.  Mex. 

Knowles  v.  Williams,  58  Kan.  221,  623,  30  Pac.  925.     Hew  York:   Con- 

48  Pac.  856.  nor  v.  Atwood,  4  N.  Y.  Supp.  561; 

^**  Wasatch  Min.  Go.  v.  Jennings,  Norris  v.  Schuyler,  4  N.  Y.  Snpp. 

5   Utah,  243,   16   Pac.   399,   quoting  558;    Mooney  v.  Byrne,   163   N.   Y. 

text     Hawes   v.   Williams,   92   Me.  86,  57  N.  E.  163;  Shields  v.  Russell 

483,  43  Atl.  101;    Poston  v.  Jones,  66  Hun,  226,  aff'm'd,  142  N.  Y.  290, 

122  N.  C.  536,  29  S.  E.  951.  36  N.  E.  106.     Georgia:    Spence  v. 

^'*  Kearney  v.  Macomb,  16  N.  J.  Steadman,  49  Ga.  133;  Clark  v. 
Eq.  189;  Clark  v.  Henry,  2  Cow.  Lyon,  46  Ga.  202.  Nebraska:  Llpp 
324;  Buse  v.  Page,  32  Minn.  Ill,  19  v.  Syndicate,  24  Neb.  692,  40  N.  W. 
N.  W.  736,  20  N.  W.  95;  Reed  v.  129;  Huston  v.  Canfield,  57  Neb. 
Reed,  75  Me.  264,  272;  Finck  v.  345,  77  N.  W.  763.  Nevada:  Lea- 
Adams,  36  N.  J.  Eq.  188.  high  v.   White,  8  Nev.  147.     Okla- 

^Hershey  v.  Luce,  56  Ark.  320,  homa:  Weiseham  v.  Hocker,  7  Okl. 

19  S.  W.  963.  250,     54      Pac.     464.       Witoonsin: 

^Xinnesota:   Holton  y.  Meighen,  Schriber  v.  Le  Clair,  66  Wis.  579, 

15  Minn.   69;    Hill  v.  Edwards,   11  29  N.  W.  570,  889;  Hoile  v.  Bailey. 

Minn  22;   Weide  v.  Gehl,  21  Minn.  58   Wis.   434,   448,    17   N.    W.   322; 

449;    Buse  v.   Page,   32   Minn.   Ill,  Schlerl  v.  Newburg,   102  Wis.  552, 

19  N.  W.  736,  20  N.  W.  95.    Mary-  78  N.  W.  761.     Illinois:    Bearss  v. 

land:  Hicks  v.  Hick8>  5  G.  &  J.  75.  Ford,  108  111.  16;  Jackson  v.  Lynch, 

Maine:    92    Me.    483,    43    Atl.    101.  129  111.  72,  21  N.  E.  580;   Morriss 

Vermont:    Winn  v.   Cooper,   37  Vt.  v.  Blackman,  179  111.  103,  53  N.  E. 

169.    Pennsylvania:  Cole  v.  Bolard,  547;  Whittemore  v.  Fisher,  132  IlL 

22  Pa.  St.  431;  Wheeland  v.  Swartz,  243,  24  N.  E.  636.    Texas:  Lapowski 

1  Yeates,  579.    New  Jersey:   V^ite  v.  Shith  (Tex.),  20  S.  W.  957.    Xen- 

T.  MeglU  (N.  J.  Eq.),  18  Atl.  355;  tncky:   Brey  v.  Barbour   (Ky.),  20 

Pidcock  V.  Swift,  51  N.  J.  Eq.  405,  S.  W.  899.    Ohio:  National  Bank  v. 

27  Ati.470;  Montgomery  v.  Beecher,  Tenn.  C.  I  ft  R.  Co.  62  Ohio  S.  564, 
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the  mete  secret  intention  of  either  party  to  an  absolnte  conveyance 
as  to  the  purpose  of  it  is  without  effect  in  determining  the  character 
of  it.*" 

The  rights  of  the  parties  to  the  conveyance  must  be  reciprocal. 
H  the  transaction  be  in  the  nature  of  a  mortgage,  so  that  the  grantor 
may  insist  upon  a  reconveyance,  the  grantee  at  the  same  time  may 
insist  upon  repayment;  but  if  it  be  a  conditional  sale,  so  that  the 
grantor  need  not  repurchase  except  at  his  option,  the  grantee  eanilot 
insist  upon  repayment.^" 

An  absolute  deed  was  made,  with  an  agreement  by  the  grantee, 
executed  at  the  same  time,  whereby  it  was  stipulated  that  the  grantor 
might  at  his  election  repurchase  the  lands  for  a  certain  sum  in  three 
months,  and  for  certain  other  and  greater  sums  in  six  and  twelve 
months  respectively,  provided  he  would  so  elect  at  the  expiration  of 
six  months  from  the  date  of  the  agreement,  which  sums  were  largely 
in  excess  of  the  consideration,  expressed  in  the  deed,  and  six  per  cent, 
interest  thereon.  The  election  to  repurchase  not  having  been  mad^ 
within  the  time  stipulated,  the  purchaser  refused  to  allow  a  repur- 
<jiase,  and  claimed  that  the  sale  and  deed  were  absolute :  the  evidence 
showing  that  the  transaction  was  really  a  loan,  it  was  held  that  the 
grantor  might  redeem  upon  the  payment  of  the  consideration  ex- 
pressed in  the  deed,  with  interest.*** 

57  N.  B.  450.  Mlohl^an:  Sanborn  v.  the  parties,  or  the  money  advanced 
Sanborn,  104  Mich.  180,  62  N.  W.  is  not  paid  by  way  of  loan,  so  as  to 
a71.  West  yirginia:  Furguson  v.  constitute  a  debt  and  liability  to 
Bond,  39  W.  Va.  561,  20  S.  E.  591.  repay  It,  but  by  the  terms  of  the 
HoTth  Dakota:  Jasper  v.  Hazen,  4  agreement  the  grantor  has  the  priv- 
N.  D.  1,  58  N.  W.  454,  23  L.  R.  A.  ilege  of  refunding  or  not  at  his 
58.  election,  then  it  must  be  purchase- 
In  Robinson  v.  Cropsey,  2  Edw.  money,  and  the  transaction  will  be 
138,  143,  the  court  say:  "If  a  deed  a  sale  upon  condition,  which  the 
or  conveyance  be  accompanied  by  a  grantor  can  defeat  only  by  a  repur-t 
condition  or  matter  of  defeasance  chase,  or  performance  of  the  con- 
expressed  in  the  deed,  or  even  con-  ditlon  on  his  part  within  the  time 
tained  in  a  separate  instrument,  or  limited  for  the  purchase,  and  in  this 
exist  merely  in  parol,  let  the  con-  way  entitle  himself  to  a  reconvey- 
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sideration  for  it  have  been  a  pre-  ance   of  the  property.' 

existing  debt  or  a  present  advance  "■Haney  v.  Clark,  65  Tex.  93. 

of  money  to  the  grantor,  the  only  ^Williams  y.  Owen,  10  Sim.  386; 

Inquiry   necessary   to   be   made   is,  Davis  v.  Thomas,  1  Russ.  k  M.  506; 

whether    the    relation     of    debtor  Shaw  v.  Jeffery,  13  Moore  P.  C.  432; 

and  creditor   remains,  and  a  debt  Goodman  v.  Grierson,  2  Ball  &  B. 

still  subsists  between  the  parties;  274;  Afderson  v.  White,  2  De  G.  ft 

for  if  it  does,  then  the  conveyance  J.  97;   Tapply  v.  Sheather,   8  Jur. 

must  be  regarded  as  a  security  for  N.  S.  1163. 

the    payment,    and    be    treated    in  Text  quoted  with  approval  in  Mc- 

all    respects    as    a    mortgage.      On  Namara  v.  Culver,  22  Kan.  661,  669, 

the    other    hand,    where    the    debt  and  Eckert  v.  McBee,  27  Kan.  232. 

forming  the  consideration  for  the  "«Klinck  v.  Price,  4  W.  Va.  4,  6 

conveyance  is  extinguished  at  the  Am.  Rep.  268. 
time  by  the  express  agreement  of 
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§  265.  The  existence  of  a  debt  is  the  test.  If  an  absolute  convey- 
ance be  made  and  accepted  in  payment  of  an  existing  debt^  and  not 
merely  as  security  for  it,  an  agreement  by  the  grantee  to  reconvey  the 
land  to  the  grantor  upon  receiving  a  certain  sum  within  a  specified 
time  does  not  create  a  mortgage,  but  a  conditional  sale,  and  the  grantee 

holds  the  premises  subject  only  to  the  right  of  the  grantor  to  demand 
a  reconveyance  according  to  the  terms  of  the  agreement.**'    A  debt 

"•See  §  825.     Villa  v.  Rodriguez,  N.  W.   700;    Kentucky:    Honore  v. 

12  Vy^all.  323.     Alabama:     West  v.  Hutchings,    8    Bush,    687.      Maine: 

Hendrix,    28    Ala.    226;    Haynie   v.  Stlnchfield  v.  Milliken,  71  Me  567; 

Robertson,     58     Ala.     37;     Mobile  French  v.   Sturdivant,  8  Me.   246; 

Building  &  Loan  Asso.  v.  Robert-  Reed  v.  Reed,  75  Me.  264;   Hawes- 

son,   65  Ala.   382;    Perdue  v.   Bell,  y.  WilUams,  92  Me.  483,  43  Atl.  101. 

83  Ala.  396,  3   So.  698;    Booker  v.  Missouri:  O'NeiU  v.  CapeUe,  62  Mo.. 

V^aller,  81  Ala.  549,  8  So.  225;  Rob-  202;    Slowey  v.  McMurray,  27  Mo. 

inson  V.  Farrelly,  16  Ala.  475 ;  Turn-  113,    72    Am.    Dec.    251;    Stowe   v. 

er  V.  V^ilkinson,  72  Ala.  364;   Tis-  Banks,  123  Mo.  672,  27  S.  W.  847.. 

dale  v.  Maxwell,  58  Ala.  42;  Adams  Montana:    Klelnschmidt    v.    Klein- 

V.  Pllcher,  92  Ala.  474,  8  So.  757;  Yin-  schmidt,  9  Mont.  477,  24  Pac.  266; 

cent  V.  Walker,  86  Ala.  333,  5  So.  Gassert  v.   Bogk,  7   Mont.   585,  19^ 

465;    McMillan   v.  Jewett,   85   Ala.  Pac.  281.     Hew  York:   Morrison  v. 

476,  5  So.  145;  Douglass  v.  Moody,  Brand,  5  Daly,  40;  Glover  v.  Payn, 

80  Ala.  61;  Peoples  v.  Stolla,  57  Ala.  19  Wend.  518;  Odell  v.  Montross,  68- 

53;  Vincent  v.  Walker,  86  Ala.  333,  N.  Y.  499;  Kraemer  v.  Adelsberger» 

5   So.   465;    MarUn  v.   Martin,   123  122  N.  Y.  469,  25  N.  E.  859.    Horth 

Ala.  191,  26  So.  525.     See  Wells  v.  Carolina:     Pemberton  v.  Simmons^ 

Morrow,   38   Ala.   125,    for   circum-  100  N.  C.  316,  6  S.  B.  122;  King  v. 

stances   rendering    the   transaction  Kincey,  1  Ired.  Eq.  (N.  C.)  187,  36 

a  mortgage.    Arkansas:   Stryker  v.  Am.  Dec.  40.     North  Dakota:     Mc- 

Hershy,  38  Ark.  264.     Connecticut:  Guin  v.  Lee,  10  N.  D.  160,  86  N.  W. 

Hlllhouse  V.  Dunning,  7  Conn.  139,  714.    Texas:    Ruffler  v.  Womack,  30 

143.    Georgia:  Spence  v.  Steadman,  Tex.  332;   Gray  v.  Shelby,  83  Tex. 

49  Ga.  133;   Murphy  v.  Purifoy,  52  405,  18  S.  W.  809;  Seeligson  v.  Sin- 

Qa.  480;  Pitts  v.  Maler,  115  Oa.  281,  gletary,  66  Tex.  271,  17  S.  W.  541; 

41   S.  E.  570;    overruling  Frost  v.  Wilcox    v.    Tennant.    13    Tex.    Civ.. 

AUen,  57  Ga.  326;   Pirkle  v.  Mort-  App.  220,  35  S.  W.  865.     VirginU: 

gage  Co.  99  Ga.  524,  so  far  as  in  con-  Suavely    v.    Pickle,    29    Gratt.    27.. 

flict.    lUinois:   Magnusson  v.  John-  West  Yirginia:    Kerr  v.  Hill,  27  W. 

son,   73  111.   156;    Union  Mut.   Life  Va.  576;    Hoffman  v.  Ryan,  21  W. 

Ins.   Co.  V.   Slee,   110  111.   35;    Rue  Va.  415,  429;  Davis  v.  Demmlng,  12 

V.  Dole.  107  111.  275;  Pitts  v.  Cable,  W.  Va.  246,  281.   Wisconsin:    Smith 

44  111.  103;  Batcheller  v.  Batcheller,  v.  Crosby,  47  Wis.  160,  2  N.  B.  104; 

144  in.  471,  33  N.  E.  24;  Fisher  v.  Hoile  v.  Bailey,  58  Wis.  434,  17  N. 

Green,  142  111.  80,  31  N.  E.  172;  Freer  W.  322. 

V.  Lake,  115  111.  662,  4  N.  E.  512;  Sut-  In  Adams  v.  Pllcher,  92  Ala.  474. 
phen  y.  Cushman,  35  111.  186;  Bur-  8  So.  757,  Coleman,  J.,  forcibly 
gett  V.  Osborne,  172  111.  227,  50  N.  stated  the  law  upon  this  subject, 
E.  206;  Kertlng  v.  Hilton,  152  111.  saying:  "If  the  parties  intended  & 
658,  38  N.  E.  941;  Crane  v.  Chand-  sale,  whether  in  pasrment  of  an 
ler,  190  111.  584,  60  N.  E.  826.  In-  antecedent  debt  or  a  present  con- 
dlana:  Rogers  v.  Beach,  115  Ind.  sideration  paid,  with  the  right  to^ 
413.  17  N.  E.  609;  Voss  v.  Eller,  repurchase  within  a  specified  time,. 
109  Ind.  260,  10  N.  E.  74.  Iowa:  and  for  an  agreed  price,  the  pur- 
Hall  V.  Savill,  3  Greene,  37,  54  Am.  chaser  becomes  the  owner  of  the 
Dec.  485;  Bridges  v.  Linder,  60  property,  and  the  vendor  of  the^ 
Iowa,  190,  14  N.  W.  217,  quoting  right  to  repurchase,  if  he  sees 
text;  Hughes  v.  Sheaff,  19  Iowa,  proper  to  do  so.  No  obligations 
835;  Trucks  v.  Sheaff,  19  Iowa,  343;  rest  upon  the  grantor  to  do  so.  It 
Blgler  V.   Jack,  114  Iowa,  667,  87  is  optional  whether  he  will  or  not. 
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either  preexisting  or  created  at  the  time^  or  contracted  to  be  created^  is 
an  essential  requisite  of  a  mortgage.^^"  The  absolute  deed  may  secure 
advances  to  be  made,  and  in  that  case  the  mortgage  becomes  effectual 
when  the  advances  are  made.**'  ^TVhere  there  is  no  debt  and  no  loan, 
it  is  impossible  to  say  that  an  agre^nent  to  resell  will  change  an  abso- 
lute deed  inte  a  mortgage/^*^*  The  debt  may  not  be  evidenced  by  any 
bond  or  note,  or  covenant  to  pay  it;  so  that  the  facts  and  circumstances 
of  the  transaction  must  be  inquired  into  in  order  to  ascertain  whether 
the  consideration  of  the  deed  was  really  a  debt  or  loan ;  if  not  one  or 
the  other,  the  deed  can  hardly  be  a  mortgage.^^®  It  is  not  material 
that  there  should  be  any  note  or  bond  or  other  written  evidence  of 
debt,  nor  is  it  material  that  the  indebtedness  should  have  arisen  in 
any  particular  manner.  It  is  only  material  that  there  should  be  a 
bona  fide  debt.^^^  The  law  on  this  subject  is  well  stated  by  Judge 
Parker  in  a  recent  case  in  New  York.^®^  He  says :  "In  determining 
whether  a  contract  is  to  be  treated  as  a  mortgage,  or  a  conditional  sale^ 
or  a  conveyance  in  fee,  courts  have  commented  uptm  the  presence  or 
absence  of  various  particidars  which  commonly  accompany  mortgage, 
but  the  essential  feature  necessary  to  create  a  mortgage  is  that  it 
should  be  a  conveyance  intended  as  a  security.  Such  evidently  was 
the  purpose  of  the  contract  before  us,  but  the  plaintiff  calls  attention 
to  the  absence  of  a  covenant  to  pay  the  amount  of  the  indebtedness* 

If  be  declines  to  do  80»  the  vendee  232;    Bridges  v.   Llnder,   60    Iowa, 

has  no  cause  of  action  against  him,  190,     quoting     text;     Chandler     v» 

either    by   reason    of   money   paid,  Chandler,  76   Iowa,  574,  51  N.  W. 

or  for  the  debt  satisfied  by  the  con-  319. 

veyance.      If  there  remain  in  the  ^^BuU  v.  Coe,  77  Cal.  54,  18  Pac. 

vendee  a  cause  of  action  for  the  808. 

money  paid,  or,  in  the  other  case,  *"Per  Bronson,  J.,   in  Olover  v. 

for  the  antecedent  debt»  this  will  Payn,    19    Wend.    518;    Vincent   v. 

determine  the  transaction  to  have  Walker,    86   Ala.    333,    6    So.    465; 

been  intended  as  a  mortgage.  McGuin  y.  Lee,  10  N.  D.  160,  86  N. 

not  an  absolute  conveyance.     It  is  W.  714;   Rue  v.  Dole,  107  111.  275; 

not  left  optional  with  the  grantor  Meehan  v.  Forrester,  52  N.  Y.  277; 

to   determine   whether   he   owes   a  Odell  v.   Montross,   68   N.   Y.   499; 

debt  to  the  grantee  or  not,  and,  by  Barry  v.  Hamburg-Bremen  F.  Ins. 

his  election  to  owe  a  debt  to  the  Co.  110  N.  Y.  1,  5,  17  N.  E.  405; 

grantee,    convert   a   sale   with   the  Macauley  v.  Smith,  132  N.  Y.  524, 

right   of  repurchase   into   a  mort-  30  N.  E.  997;  Mooney  v.  Byrne,  16^ 

gage.     His  power  to  elect  to  repur-  N.  Y.  86,  91,  57  N.  E.  163. 

chase  or  redeem  exists  only  where  ^Conway  v.  Alexander, 7 Cranch,. 

there  is  a  sale  with  the  right  to  re-  218;   Flagg  v.  Mann,  14  Pick.  467; 

purchase.     If  a  mortgage  was  in-  Lund  v.  Lund,  1  N.  H.  39,  8  Am. 

tended    by    the    parties,    the    debt  Dec.  29;  Henley  v.  Hotaling,  41  Cal. 

exists,  whether  he  consents  or  not,  22;    Gait   v.    Jackson,    9   Oa.    151; 

and   the  mortgagee  has   the   same  Reed  v.  Reed,  75  Me.  264. 

legal  authority  to  enforce  the  in-  "•Overstreet  v.   Baxter,  30  Kan. 

sptrument    as    a    mortgage    as    the  55,  1  Pac.  825. 

grantor  to  have  the  instrument  de-  "*Kraemer  v.  Adelsberger.  122  N. 

clared  a  mortgage."  Y.  467,  25  N.  B.  859.    And  see  Horn 

»*  McNamara  v.  Culver,  22  Kan.  •  v.  Keteltas,  46  N.  Y.  605 ;  Morris  v. 

661,  668;  Eckert  v.  McBee,  27  Kan.  Budlong,  78  N.  Y.  543,  552. 
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It  was  agreed  that  interest  should  be  paid  on  the  full  amount ;  tiiat, 
after  sales  should  be  made,  the  proceeds  should  be  applied  in  reduc* 
tion  of  the  amount  of  the  then  existing  obligation ;  and  that  the  firm 
would  pay  the  difference,  if  any  should  remain.  So  that,  while  there 
was  not  an  agreement  in  terms  to  pay  the  entire  indebtedness,  such 
may  be  said  to  have  been  the  purpose  and  effect  of  the  agreement; 
but  in  any  event,  the  absence  of  such  a  covenant  is  not  conclusive, 
but  is  a  circumstance  to  be  considered  in  construing  the  contract." 

An  agreement  by  the  grantee  in  an  absolute  conveyance,  that  if  the 
grantor  should,  within  a  certain  time,  bring  him  the  amount  of  the 
consideration  of  the  deed  with  interest,  he  would  deliver  up  the  deed, 
but  otherwise  the  grantor  should  forfeit  all  claim  to  such  deed,  was 
held  not  to  be  a  defeasance  of  a  mortgage,  as  there  was  no  debt 
secured,  but  merely  a  contract  to  reconvey  on  certain  terms.***  But 
whenever  a  debt  is  recognized  by  the  parties  or  established  by  evidence, 
such  an  agreement  serves  to  make  a  mortgage  of  the  conveyance;**' 
as  where  a  grantee,  a  year  after  the  making  of  the  deed,  gave  a  bond 
reciting  that  there  had  been  a  loan,  and  that  the  conveyance  was  made 
to  secure  it,  the  transaction  was  a  mortgage,  although  the  bond  con^ 
tained  a  condition,  that  if  the  money  was  not  paid  on  a  day  named, 
the  obligation  should  be  void.***  And  so  where  a  grantee  executed 
a  bond  to  the  grantor  reciting  the  deed  and  the  grantor^s  indebtedness, 
and  providing  that  if  the  debt  should  be  paid  on  or  before  a  certain 
day  the  bond  should  be  void,  but  that  the  bond  should  remain  in 
force  if  the  grantee  after  payment  should  neglect  to  reconvey  the 
land,  the  transaction  was  a  mortgage.**' 

If  an  absolute  deed  was  intended  as  security,  it  is  a  mortgage, 
though  the  bond  for  reconveyance  makes  time  of  the  essence  of  the 
contract.**® 

In  a  case  before  the  Supreme  Court  of  California,**^  the  agreement 
was  that  the  grantee  should  execute  a  bond  to  reconvey  the  premises; 
but  the  grantor  did  not  agree  to  repurchase,  and  the  bond  was  deliv- 
ered as  an  escrow,  and  it  remained  an  escrow  until  after  the  time 
therein  mentioned  for  the  execution  of  the  deed,  and  was  then  can- 

"•  Reading  v.  Weston,  7  Conn.  143,  "*  Montgomery    v.    Chadwick,    7 

18  Am.  Dec.  89;    Pearson  v.   9eay,  Iowa,  114. 

36  Ala.  612;  Bridges  v.  Linder,  60  ^"Van  Wagner  v.  Van  Wagner,  7 

Iowa,  190,  14  N.  W.  217;  Robertson  N.  J.  Bq.  27. 

V.  Moline  M.  Stoddard  Co.  106  Iowa,  ^  Jackson  v.  Lynch,  129  111.  72, 

414,  76  N.  W.  736.  21  N.  B.  589,  22  N.  B.  246;  Tennery 

"•Alstln  V.  Cundlff,  52  Tex.  453;  v.  Nicholson.  87  lU.  464. 

Hart  V.  Eppstein,  71  Tex.  752,  10  8.  "*  Henley  v.  Hotaling,  41  Cal.  22, 

W.  85;   Reed  v.  Reed,  75  Me.  264;  28. 
Yeas  V.  BUer,  109  Ind.  260,  10  N.  B. 
74. 
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celled.  If  the  deed  was  intended  as  a  mortgage,  say  the  court,  the 
mortgagee  would  have  a  right  of  action  to  foreclose  the  mortgage; 
but  if  he  had  brought  such  an  action,  the  answer  that  there  was  no 
promise,  either  express  or  implied,  on  the  part  of  the  alleged  mort- 
gagor to  repay  the  purchase-money  would  have  been  a  complete  bar. 

§266.  When  an  absolute  conveyance  has  been  made  upon  an 
application  for  a  loan,  and  an  agreement  is  made  to  reconvey  upon 
payment  of  the  money  advanced,  as  a  general  rule  the  transaction  is 
adjudged  to  constitute  a  mortgage.^®'  In  each  case  the  purpose  of  the 
grantor  was  in  the  beginning  to  borrow  money;  and  unless  a  change 
be  shown  in  his  intentions  it  is  presumed  that  any  use  he  may  have 
made  of  his  real  estate^  in  connection  with  it,  was  merely  as  a  pledge 
to  secure  a  loan.^®® 

The  parties  having  originally  met  upon  the  footing  of  borrowing 
and  lending^  although  a  different  consideration  be  recited  in  the  deed, 
it  will  be  considered  a  mortgage  until  it  be  shown  that  the  parties 
afterwards  bargained  for  the  property  independently  of  the  loan.^*® 
But  an  application  for  a  loan  may  in  any  case  result  in  a  sale  of 
land  absolutely  or  conditionally,  and  because  the  transaction  began 
with  such  an  application  it  is  not  to  be  concluded  that  it  necessarily 
ended  in  a  loan.^^^  The  language  of  the  courts,  in  some  cases,  would 
seem  to  imply  that  a  court  of  equity  would  always  allow  redemption 
in  such  case ;  but  although  such  transactions  should  be  carefully  scru* 


"This  case  differs  from  Sears  v. 
Dixon,  33  Cal.  326,  in  the  important 
particular  that  in  that  case  the 
mortgagor  covenanted  to  repay  the 
purchase-money  at  a  fixed  time,  and, 
under  the  name  of  rent  to  pay 
interest  thereon  at  a  stipulated 
rate;  and  the  court  also  found  that 
the  parties  intended  to  execute  a 
mortgage;  hut  in  this  case  the 
court  found  that  the  parties  in- 
tended the  deed  to  be  in  fact,  as  it 
was  in  form,  an  absolute  convey- 
ance.   And  see  §  S47. 

""Russell  V.  Southard,  12  How. 
139;  Miller  v.  Thomas,  14  111.  428 
Farmelee  ▼.  Lawrence,  44  111.  405 
Wheeler  v.  Ruston,  19  Ind.  334 
Crosfl  r.  Hepner,  7  Ind.  359;  Cras- 
sen  T.  Swoveland,  22  Ind.  427 
Brown  r.  Nickle,  6  Pa.  St  390 
Kellum  V.  Smith,  33  Pa.  St.  158 
Holmes  v.  Grant,  8  Paige,  243 
Davis  T.  Demming,  12  W.  Va.  246 
Hoffman  v.  Ryan,  21  W.  Ya.  415 
Hart  Y.  Bppstein,  71  Tex.  752,  10 


S.  W.  85;  McSorley  v.  Hughes,  12 
N.  Y.  Supp.  179. 

"•Anon.  2  Hayw.  26;  Crews  v. 
Threadgill,  35  Ala.  334;  Davis  v. 
Hemenway,  27  Vt.  589;  Mobile 
Building  k  Loan  Asso.  v.  Robertson, 
65  Ala.  382;  Vangilder  v.  Hoffman, 
22  W.  Va.  1;  Kerr  v.  Hill,  27  W. 
Va.  576;  Greenwood  Build.  Asso.  v. 
Stanton,  28  Ind.  App.  548. 

i«  Morris  v.  Nixon,  1  How.  118. 
'And  see,  also,  Dwen  v.  Blake,  44 
111.  135;  Smith  v.  Doyle,  46  111.  451; 
Phillips  V.  Hulsizer,  20  N.  J.  Eq. 
398;  Crews  v.  Threadgill.  35  Ala. 
334;  Sweetzer's  Appeal.  71  Pa.  St 
264;  Tibbs  v.  Morris,  44  Barb.  138; 
Marvin  v.  Prentice,  49  How.  Pr. 
385;  Fiedler  v.  Darrin,  60  N.  Y.  437. 
441,  59  Barb.  651 ;  Leahigh  v.  White, 
8  Nev.  147;  Knowlton  v.  Walker,  13 
Wis.  264;  Richardson  v.  Barrlck, 
16  Iowa,  407. 

1"  Bogk  V.  Gassert  (U.  S.),  13  Sup. 
Ct  738. 
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tinized,  vhen  it  appears  that  the  oegotiatioiiB  resulted  in  a  sale  abeo- 
lote  or  conditional  this  will  be  supported. •** 

Evidence  that  the  grantee  in  a  deed  refnsed  to  take  a  mortgage 
npon  the  property  when  approached  upon  the  Bobject,  tends  to  sboir 
that  an  absolute  deed  to  him  and  his  agreement  to  resell  were  not  in- 
teoded  by  him  merely  as  a  mortgage.'** 

The  terms  of  a  contract,  to  the  effect  that  the  grantee  would  recon- 
vey  upon  the  payment  of  a  certain  sum  and  interest,  lees  the  rents  he 
might  receive,  tend  to  show  that  the  debt,  whether  preexisting  or 
created  at  the  time,  was  not  extinguished,  although  it  be  declared  in 
the  contract  that  it  is  merely  an  agreement  to  reconvey,  and  not  au 
acknowledgment  of  a  mortgage."* 

g  267.  An  absolute  deed  delivered  in  payment  of  a  debt  is  not 
converted  into  a  mortgage  merely  because  the  grantee  therein  gives  a 
contemporaneous  stipulation  binding  him  to  reconvey,  on  being  re- 
imbursed, within  an  agreed  period,  an  amount  equal  to  the  debt  and 
the  interest  thereon.  If  the  conveyance  extinguishes  the  debt  and  the 
parties  so  intend,  so  that  a  plea  of  payment  would  bar  an  action  there- 
on, the  transaction  will  be  held  an  absolute  or  conditional  sale  not- 
withstanding."' And  so  if  there  was  in  fact  a  sale,  an  agreement  by 
the  purchaser  to  resell  the  property  within  a  limited  time,  at  the  same 
price,  does  not  convert  it  into  a  mortgage."'  A  farmer  agreed  with 
another  that  he  might  sell  the  farm  and  have  all  he  could  obtain 
above  $2,000;  and,  to  give  effect  to  this  agreement,  the  fanner  con- 
veyed to  him  the  land,  and  took  back  a  reconveyance,  on  condition  that 

■oFteKE  V.  Mann.  14  Pick.  467;  Llnder,  60  Iowa.  190.  14  N.  W.  217. 

Holmes  v.   Fresh,-  9  Ho.  201.  206;  Eantu:    Eleton  v.  Cbamberlaln,  41 

Turner  v.  Kerr,  44  Mo.  429;  McDod-  Kan.  364,  21  Pac.  259.    Looitlkak: 

aid  V.  HcLeod,  1  Ired,  Kq.  221;  Han-  Howe  v.  Austin.  40  La.  Ann.  323. 

ford  V.  BlesBlng,  SO  111.  188;   Cobb  4   So.  S16.    HaryUnd:     Baugher  v. 

V.  Day,  106  Mo.  278.  17  S.  W.  323.  Merryman.  32  Md.  186.    lUohlffu: 

quoting  text.  Knight  v.    Hartman.   83   Mich.   69, 

■"Bacon  V.  National  German-Am.  S2  N.  W.  1044.    KluUiippl;    Weath- 

Bank,  191  111.  206,  60  N.  E.  846.  ersly  v.  Weathersly,  40  MiBB.   4«2, 

■"People  V.  Irwin,  14  Cal.  428.  90  Am.  Dec.  344;  Hoopee  v.  Bailey, 

■"See   I   386.     Alabama:     Martin  2S  Miss.  328.    masonrl:    Turner  v. 

T.  Martin,  123  Ala.  191,  26  So.  626;  Kerr.  44  Mo.  429.    ITew  York:    Mor- 

Knaus  v.  Dreher,  84  Ala.  319,  4  So.  rlson  v.  Brand.  6  Daly,  40;  Randall 

287;    Perdue    v.    Bell,    83    Ala.    396,  v.   Sandere,   87   N.   Y.   578;    Cobam 

S  Sn    69R      Calirornla:     Farmer  v.  v.  Aadereon.  62  How.  Fr.  268.  ITortlt 

Jal.  169;  Page  v.  Vllhac,  Dakota;     McGuln  v.  Lee,  10  N.  D. 

Conneotiont;     Phlpps  v.  160,  86  N.  W.  714.     FeaniylTBiiU: 

Conn.  267.   HIIhoIb:    Rue  Callahan's  Est  13  Phila.  381.  Waih- 

'  111.  275,  quoting  and  ap-  inirton:    Swarm  v.  Boggs.  12  Waab. 

:t;  BearsB  v.  Ford,  108  III.  246.  40  Pac.  941. 

a;     Rogers  v.  Beach.  116        ■"Mason  v.  Moody,  26  Miss.  184: 

N.  E.  609:  Hays  v.  Carr,  Eckert  v.  McBee,  27  Kan.  232;  Qas- 

:  VoB8  V.  Eller.  109  Ind.  aert  v.  Bogk.  7  Mont  686,  19  Pac 

a.  74.    Iowa:     Brtdgee  v.  281. 
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the  reconveyance  should  be  void  upon  payment  of  $2,000.    The  trans^ 
action  was  of  course  held  to  be  a  conditional  sale.^*^ 

But  if  the  indebtedness  be  not  cancelled^  equity  will  regard  the 
<K)nveyance  as  a  mortgage,  whether  the  grantee  so  regard  it  or  not. 
He  cannot  at  the  same  time  hold  the  land  absolutely  and  retain  the 
Tight  to  enforce  payment  of  the  debt  on  account  of  which  the  con- 
veyance was  made.  The  test,  therefore,  in  cases  of  this  sort,  by  which 
to  determine  whether  the  conveyance  is  a  sale  or  a  mortgage,  is  to  be 
found  in  the  question  whether  the  debt  was  discharged  or  not  by  the 
conveyance.***  If  in  the  subsequent  transactions  of  the  parties  there 
is  no  recognition  in  any  way  of  the  relation  of  debtor  and  creditor, 
and  the  vendee  for  a  considerable  period  holds  possession  without 
paying  interest  or  rent,  these  facts  go  to  show  that  there  is  only  an 
agreement  for  repurchase  and  not  a  mortgage.**® 

§  268.  Where  one  induces  a  third  person  to  purchase  land  from 
him,  and  the  purchaser  agrees  to  reconvey  the  land  to  the  grantor  if 
certain  payments  are  made  to  him  within  a  specified  time,  in  default 
of  pa3anent  there  is  no  right  of  redemption  afterwards.**^®  If  the 
relation  of  debtor  and  creditor  is  not  created  between  the  parties,  the 
transaction  is  not  a  mortgage,  but  a  conditional  sale.*'*  If,  however, 
the  money  paid  by  the  purchaser  was  intended  to  be  in  fact  a  loan, 
the  deed  will  be  regarded  as  a  mortgage  rather  than  an  absolute 
sale.***  This  is  the  test  to  be  applied  in  every  case.  It  is  a  question 
of  fact,  for  the  determination  of  which  equity  allows  a  wide  range  of 
inquiry  into  the  relations  of  the  parties  and  the  circumstances  of  the 
case;  and  from  the  facts  the  law  deduces  the  inference,  either  that 

*"5  270;   Porter  v.  Nelson,  4  N.  yourself  or  any  of  your  children. 

EL  130.  ...    I  will  hand  you  possession 

^^Sutphen    v.    Cushman,    35    111.  of  the  same  with  pleasure,  and  be- 

186;  Rue  v.  Dole,  107  111.  275;  Voss  come  your  yearly  tenant."   And  see 

V.  EUer,  109  Ind.  260,  10  N.  E.  609;  Wolfe  v.  McMillan,  117  Ind.  587,  20 

Macauley  v.  Smith,  132  N.  T.  524,  N.  E.  509. 

30  N.  B.  997;  Null  v.  Fries,  110  Pa.  »«>See  §  881;  Hill  v.  Grant.  46  N. 

St.  521,  1  Atl.  551;  Wallace  v.  Smith,  T.  496;  Stephenson  v.  Thompson,  13 

155  Pa.  78,  25  Atl.  807,  quoting  text;  111.    186;    Roberts   v.    McMahan,    4 

Wasatch   Mln.   Co.   v.    Jennings,   5  Greene,  34;  Hull  v.  McCall,  13  Iowa, 

Utah,  243,  16  Pac.  399,  quoting  text;  467;    Becker   v.    Howard,    75    Wis. 

Bigler  v.  Jack,  114  Iowa,  667,  87  N.  415,  44  N.  W.  755. 

W.  700.  "*Galt    V.    Jackson,    9    Ga.    151; 

"•O'Reilly  v.  Donoghue,  Ir.  Rep.  Chapman    v.    Ogden,    30    111.    515; 

10  Eq.  73.    The  Master  of  the  Rolls  Humphreys      v.      Snyder,      Morris 

acted  upon  this  principle  in  a  trans-  (Iowa),  263;  McLaughlin  v.  Royce, 

action  held  to  be  a  sale  where  the  108  Iowa,  254,  78  N.  W.  1105.    See 

agreement     for     repurchase     was  §  278. 

founded  upon  the  following  letter:  ***  Jenkins  v.  Stewart  (Ky.),  16  S. 

"At  any  time  within  the  next  ten  W.   356;    Harrington  v.  Foley,   108 

years  yon  come  forward  and  pay  me  Iowa,  287,  79  N.  W.  64. 
£160,    provided    you    want   It   for 
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there  was  a  sale  absolutely  or  upon  condition,  or  else  that  the  transac- 
tion was  a  mortgage.  **• 

When  a  person  advances  money,  and  at  the  same  time  receives  & 
deed  and  gives  back  to  the  grantor  a  bond  to  reconvey,  these  facts- 
incline  to  the  belief  that  the  transaction  is  a  loan  and  a  security. 
But  the  case  is  different  when  the  obligation  to  convey  is  given  to  a 
person  other  than  the  grantor.^** 

§  269.   That  there  is  no  continuing  debt  is  a  strong  circumstance 

to  show  that  the  transaction  is  a  contract  for  repurchase.  If  the  proof 
establishes  that  the  consideration  money  was  a  loan,  and  the  party 
receiving  it  is  personally  liable  for  its  repayment,  that  constitutes  it 
a  debt;  it  does  not  require  a  writing  to  make  it  such,  nor  is  it  extin- 
guished by  or  merged  in  a  mortgage  taken  for  security.^*'  Unless  the 
relation  of  debtor  and  creditor  existed  between  the  parties  in  the 
beginning  in  reference  to  the  consideration  of  the  conveyance,  and  the 
relation  continues  so  that  ^he  grantee  would  have  the  right  to  call 
upon  the  grantor  to  supply  any  deficiency  that  might  arise  in  a  case  of 
a  foreclosure  and  sale  of  the  premises,  the  agreement  to  reconvey  in 
connection  with  the  deed  constitutes  a  conditional  sale.**'  If  there  was 
no  loan  in  the  beginning,  or  if  a  prior  debt  was  extinguished  by  the 
conveyance,  and  the  grantor  merely  has  the  privilege  of  repaying  if 
he  pleases,  by  a  given  time,  and  of  receiving  a  reconveyance,  the  trans- 
action is  a  conditional  sale."^ 

A  mortgagee  commenced  proceedings  to  foreclose  his  mortgage, 
believing  the  security  inadequate,  but  by  agreement  with  the  mort- 
gagor the  proceedings  were  dismissed,  and  the  mortgagor  executed  a 
deed  to  the  mortgagee,  and  the  mortgagee  satisfied  the  mortgage  of 
record,  and  the  mortgagor  was  to  have  the  privilege  of  selling  the  land 
within  six  months,  and  retaining  all  moneys  which  he  might  receive 

^Rice  V.  Rice,  4  Pick.  349;  Henry  money,  but  was  not  a  party  to  the 

T.  Davis,  7  Johns.  Ch.  40;   Sweet-  transaction.  Also  f  331. 
aer's  Appeal,  71  Pa.  St  264;   Todd        «•  Phillips  v.   Hulszier,   20   N.  J. 

V.  Campbell,  32  Pa.  St.  250;  Hlester  Eq.  308;  Porter  v.  Clements,  3  Ark. 

V.  Maderia,  3  W.  &  S.  384;  Robinson  364;  Farmer  v.  Grose,  42  Cal.  169. 
V.  Willoughby,  65  N.  C.  520;  Gould-        "•Robinson   v.    Cropsey,   2    Bdw. 

ing  V.  Bunster,  9  Wis.  513;  Turner  138;  Sazton  v.  Hitchcock,  47  Barb. 

V.    Kerr,    44   Mo.    429;    McNees   v.  220;    Slowey  v.  McMurray,  27  Mo. 

Swaney,  50  Mo.  388;  Micou  v.  Ash*  113,   72  Am.   Dec.   251;    Hoopes  v. 

,  urst,  55  Ala.  607;  Stinchfield  v.  Mil*  Bailey,   28    Miss.    328;    Johnson   v. 

liken,  71  Me.  567;   Baker  v.  Fire-  Clark,   5   Ark.    321;    Blakemore  v. 

man's  Fund.  Ins.  Co.  79  Cal.  34,  21  Byrnside,  7  Ark.  505,  509;  De  Bruhl 

Pac.  357;  Devore  v.  Woodruff,  1  N.  v.  Maas,   54   Tex.   464;    Gassert  v. 

D.  143,  45  N.  W.  701.  Bogk,  7  Mont.  585,  19  Pac.  281;  Mc- 

^  Carr  v.  Rising,  62  111.  14.    See  Guin  v.  Lee,  10  N.  D.  160,  86  N.  W. 

Smith  V.  Sackett,  15  111.  528;  Davis  714. 

V.   Hopkins,   15   111.   519,   for   cases        *"  De  Bruhl  v.  Maas.  54  Tex.  464; 

where  a  third  party  furnished  the  Stahl  v.  Dehn,  72  Mich.  645,  40  N. 

W.  922. 
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over  and  above  a  specified  sum^  which  he  was  to  paj  to  the  mortgagee. 
The  mortgagor  made  no  promise  to  pay  any  sum  to  the  mortgagee, 
but  in  case  of  a  resale  the  later  was  to  receive  several  thousand  dollars 
less  than  the  mortgage  debt.  There  was  no  provision  for  the  payment 
of  interest.  The  mortgagee  at  once  took  possession  of  the  land.  The 
transaction  was  construed^  not  to  be  a  mortgage,  but  a  conditional 
sale,  to  become  absolute  on  the  mortgagor's  failure  to  sell  the  land 
within  the  time  specified.  In  addition  to  the  fact  that  there  was  no 
promise  to  pay,  there  were  many  circumstances  which  repelled  the 
presumption  that  either  party  supposed  that  the  deed  was  held  as 
security.^'* 

There  can  be  no  mortgage  without  a  debt.  There  may  be  agreements 
for  the  performance  of  obligations  other  than  the  payment  of  £[ioney ; 
but  leaving  these  out  of  view,  it  is  essential  that  there  be  an  agree- 
ment, either  express  or  implied,  on  the  part  of  the  mortgagor,  or 
some  one  in  whose  behalf  he  executes  the  mortgage,  to  pay  to  the  mort- 
gagee a  sum  of  money  either  on  account  of  a  preexisting  debt  or  a 
present  loan.*** 

§  270.  An  agreement  tbat  the  grantee  may  buy  the  property 
abiolntely,  after  a  specified  time,  is  regarded  as  a  circumstance  tend- 
ing to  show  that  the  transaction  is  a  conditional  sale.  Thus  where 
the  grantee's  covenant,  executed  at  the  same  time  with  an  absolute 
conveyance  to  him,  recited  that  this  was  made  for  the  purpose  of  pay- 
ing a  certain  sum  of  money,  and  stipulated  that  he  would  not  convey 
the  premises  within  one  year  without  the  consent  of  the  grantor, 
and,  if  the  grantor  within  that  time  should  find  a  purchaser,  the 
grantee  would  convey  the  land  on  receiving  the  amoimt  with  interest 
for  which  the  land  had  been  conveyed  to  him;  and  that  in  case  such 
sale  should  not  be  made  within  the  year,  it  should  then  be  submitted 
to  certain  persons  named,  to  determine  what  additional  sum  the 
grantee  should  pay  for  the  land,  which  sum  he  covenanted  to  pay, 
the  transaction  was  held  not  to  be  a  mortgage,  but  a  conditional  sale, 
giving  the  grantee  the  right  to  recover  possession  of  the  land,  after  the 
expiration  of  the  year,  in  ejectment  against  the  grantor.*'®  In  like 
manner  an  agreement  by  the  grantee,  made  as  a  part  of  the  trans- 
action, to  account  to  the  grantor  for  a  portion  of  the  profits  which 
may  be  realized  on  a  resale  of  the  premises  if  made  within  a  specified 

» Fletcher  v.  NorthcroBS    (Cal.),  EUer,   109   Ind.  260,   10   N.  E.   74. 

S2  Pac.  828.  Also,  see  §  878. 

"» Henley  v.  Hotaling,  41  Cal.  22.  "*  Baker    v.    Thrasher,    4    Denio. 

28,  per  Rhodes,  C.  J.  And  see  Usher  493;   Daniels  v.  Johnson,  24  Mich. 

V.   Livermore,  2   Iowa,   117;    Klein  430. 
V.  McNamara,  54  Miss.  90;  Voss  v. 
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time,  and  to  eell  if  a  specified  price  can  be  obtained,  is  not  inconsistent 
with  the  vesting  of  the  title.^^^ 

§  271.  On  the  other  hand,  an  agreement  that  the  grantee  may  sell 
all  the  property  for  the  best  possible  price  and  retain  from  the  pro- 
ceeds the  amount  due  him,  paying  the  residue  to  the  grantor,  shows 
that  the  transaction  is  a  mortgage,^*^  until  the  power  of  sale  is  ex- 
ecuted.***  In  case  the  land  should  sell  for  a  less  sum  than  the  debt, 
the  grantee  is  entitled  to  recover  the  deficiency. ^•*  And  so  a  convey- 
ance to  a  trustee  with  power  to  sell  the  land,  pay  the  creditor  from 
the  proceeds,  and  deliver  the  balance  to  the  grantor  on  his  failure  to 
pay  the  debt,  is  a  mortgage,  and  subject  to  the  provisions  of  a  regis- 
try law  relating  to  mortgages.  ^•'^  But  a  stipulation  that  if  the  grantor 
can,  within  a  limited  time,  ^^dispose  of  the  land  conveyed  to  better 
advantage,"  he  may  do  so,  paying  to  the  grantee  the  "consideration 
money"  mentioned  in  the  deed,  does  not  make  the  instrument  a  mort- 
gage.^'" And  so  a  covenant  by  the  grantor,  who  is  a  joint  tenant, 
not  to  make  partition  without  the  advice  and  consent  of  the  grantee, 
does  not  turn  a  conditional  sale  into  a  mortgage.^"^ 

§  272.  The  fact  that  there  is  no  agreement  for  the  payment  of  the 
debt  is  a  circumstance  entitled  to  considerable  weight,  as  tending  to 
show  that  the  conveyance  was  not  intended  as  a  mortgage,  and  that 
the  relation  of  debtor  and  creditor  did  not  exist,  but  is  not  oon- 


»*§  267;  Macaulay  v.  Porter,  71 
N.  Y.  173;  Cadman  v.  Peter,  12  Fed. 
363,  affirmed  118  U.  S.  73,  6  S.  Ct 
957. 

""Ogden  V.  Grant,  6  Dana,  473; 
Crane  v.  Buchanan,  29  Ind.  570; 
Truman  v.  Truman,  79  Iowa,  506, 
44  N.  W.  721;  RuffnerQ  v.  Putney. 
12  Gratt  541;  Hagthorp  v.  Hook,  1 
G.  &  J.  270;  Gillis  v.  Martin,  2  Dev. 
Bq.  470,  25  Am.  Dec.  729;  Lawrence 
V.  Farmers'  Loan  &  Trust  Co.  13  N. 
Y.  200;  Kldd  v.  Teeple,  22  Cal.  255; 
Hoffman  v.  Ryan,  21  W.  Va.  415; 
Beckman  v.  Wilson,  61  Cal.  335; 
Curtlss  V.  Sheldon,  47  Mich.  262,  11 
N.  W.  151;  Stephens  v.  Allen,  11 
Oreg.  188,  3  Pac.  168.  See,  however, 
to  the  effect  that  such  agreement 
Is  not  alone  sufficient  to  convert  the 
deed  into  a  mortgage,  Rogers  v. 
Beach,  115  Ind.  413,  17  N.  E.  609. 

"•Eaton  V.  Whiting.  3  Pick.  484. 
Where  there  was  already  a  mort- 
gage upon  land  for  nearly  its  full 
value,  and,  to  save  the  expense  of 
foreclosure,  the  mortgagor,  con- 
veyed the  land  to  the  mortgagee. 


the  latter  agreeing  by  writing  that, 
if  he  should  sell  the  same  for  a 
greater  sum  than  his  debt  and  ex- 
pense, he  would  pay  the  former  all 
sums  of  money  in  excess  of  the 
same,  it  was  held  that  the  transac- 
tion was  not  a  mortgage  with  a 
power  of  sale  in  the  mortgagee  as 
trustee,  but  that  he  was  liable  on 
his  promise  in  an  action  at  law,  or 
for  money  had  and  received,  when 
there  was  such  surplus  in  his  hands 
arising  from  the  >  sale.  Duclos  v. 
Walton,  21  Oreg.  323,  28  Pac.  1. 

"*  Palmer  v.  Gurnsey,  7  Wend. 
248,  distinguished  and  questioned  in 
Baker  v.  Thrasher,  4  Denio.  498; 
Macaulay  v.  Porter,  71  N.  Y.  173. 

»•  Woodruff  V.  Robb.  19  Ohio.  212. 
And  see  Irwin  v.  Longrworth,  26 
Ohio,  581;  Walsh  v.  Brennan,  52  111. 
193.  See,  however,  Alleghany  R.  & 
Canal  Co.  v.  Casey,  79  Pa.  St  84. 

^••Stratton  v.  Sabin,  9  Ohio,  28. 
34  Am.  Dec.  418. 

•"Cotterell  v.  Purchase,  For.  61; 
Cas.  temp.  Talb.  61. 
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elusive.***  'The  want  of  a  covenant  to  repay  the  money/*  says  Chief 
Justice  Marshall/**  ''is  not  complete  evidence  that  a  conditional  sale 
was  intended^  but  is  a  circumstance  of  no  inconsiderable  impor- 
tance.'' No  conveyance  can  be  a  mortgage  unless  made  for  the  purpose 
of  securing  the  payment  of  a  debt,  or  the  performance  of  a  duty  either 
eidsting  or  created  at  the  time,  or  else  to  be  created  or  to  arise  in 
the  future.  But  it  is  not  necessary  that  the  debt  or  duty  should  be 
evidenced  by  any  express  covenant,  or  by  any  separate  written  se- 
curity.*'* Although  a  mortgage  cannot  be  a  mortgage  on  one  side 
only,  but  must  be  a  mortgage  with  both  parties,*'*  yet  this  principle 
is  applicable  to  the  lien  upon  the  land  only,  and  not  to  the  personal 
obligation. 

The  fact  that  there  is  no  collateral  imdertaking  by  the  grantor  for 
the  payment  of  money,  or  the  performance  of  any  obligation,  is  by 
no  means  conclusive  of  the  nature  of  the  transaction.  This  is  only 
one  circumstance  to  be  regarded  in  ascertaining  whether  it  is  to  be 
treated  as  a  mortgage  or  a  sale  with  a  contract  for  repurchase.*'*  It 
affects  the  equitable  rights  and  claims  of  the  parties.  If  there  be 
no  contract  for  the  repayment  of  the  money,  the  grantee  must  bear 
any  loss  arising  from  depreciation  in  value ;  and  it  would  seem  equi- 
table, on  the  other  hand,  that  he  should  have  the  benefit  of  any  ad- 
vance in  the  value  of  the  property,  if  the  repurchase  be  not  made 
within  the  stipulated  period. 

A  debtor  conveyed  to  his  sureties  certain  land,  taking  from  them 
a  bond  providing  that  the  obligors  should  pay  his  debt,  and  stating 
that  ''the  intent  of  the  deed  was  to  indemnify  and  save  them  harm- 
less.*'  The  bond  also  referred  to  the  deed  as  "indemnity  and  secu- 
rity in  addition  to  security**  of  other  lands  mortgaged  to  the  obligors, 

"•Horn  V.  Keteltas,  46  N.  Y.  605;  Cal.    21,    30    Pac.    957;    McGuin    v. 

Matthews  v.  Sheehan,  69  N.  Y.  585;  Lee,  10  N.  D.   160,  86  N.  W,  714; 

Holmes  v.  Grant,  8  Paige,  243,  251;  Doying  v.  Chesebrough  (N.  J.  Bq.), 

Brumfleld  v.  Boutall,  24  Hun,  451;  36  Atl.  893. 

Morris  v.  Budlong,   78   N.   Y.   543,  »"In    Conway    v.    Alexander,    7 

552;  Brown  v.  Dewey.  1  Sandf.  Ch.  Cranch,  218. 

56;    Macaulay  v.  Smith,  132  N.  Y.  "•  Brant  v.  Robertson,  16  Mo.  129; 

524,  30  N.  E.  997;  Flagg  v.  Mann,  14  Flsk  v.  Stewart,  24  Minn.  97. 

Pick.  467;  Bacon  v.  Brown,  19  Conn.  ^"Copleston  v.  Boxwill,  1  Ch.  Ca. 

34;    Jarvis   v.   Woodruff,   22    Conn.  1;  White  v.  Ewer,  2  Vent.  340. 

548.  550;  Rockwell  v.  Humphrey,  57  *"  Murphy  v.  Calley,  1  Allen  107; 

Wis.  410,  15  N.  W.  394;  Schriber  v.  Flagg  v.    Mann,   14   Pick.   467-479; 

Le  Clair.  66  Wis.  579,  29  N.  W.  570,  Rice  v.  Rice,  4  Pick.  349;  Brant  v. 

889;    Niggeler  v.  Maurin,  34  Minn.  Robertson,  16  Mo.  129;   Bod  well  v. 

118,  24  N.  W.  369;  Madigan  v.  Mead,  Webster,  13  Pick.  411.  415;  Flint  v. 

31  Minn.  94,  16  N.  W.  539;  Fisk  v.  Sheldon,  13  Mass.  443,  448,  7  Am. 

Stewart.  24  Minn.  97;  McCamant  v.  Dec.  162;  Kelly  v.  Beers.  12  Mass. 

Roberts,  80  Tex.  316,  15  S.  W.  580;  387;  Brown  v.  Dewey,  1  Sandf.  Ch. 

Hubby  V.  Harris,  68  Tex.  91,  95,  3  56,  2  Barb.  28;   Stephens  v.  Allen, 

S.  W.   558;    Locke  v.   Moulton,  96  11  Oreg.  188,  3  Pac.  168. 

14— Jones'  Mort. 
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and  stipulated  that  the  land  should  not  be  sold  for  three  years,  so 
that  the  debtor  "may  redeem  if  he  chooses  to  do  so/'  If  the  obligors 
were  not  "reimbursed''  within  the  three  years,  they  were  to  hold  the 
lands  free  from  all  claim  on  the  debtor's  part,  but  they  agreed  to 
place  no  obstacles  in  the  way  of  his  "paying  said  debts  and  redeem- 
ing the  said  lands/'  The  transaction  was  adjudged  to  be  a  mortgage, 
and  not  a  conditional  sale,  although  there  was  no  covenant  on  the 
part  of  the  grantor  to  pay  the  debt.*^' 

§  273.  The  fact  that  interest  is  payable,  by  the  terms  of  the  con- 
tract, upon  the  money  advanced  by  the  person  who  takes  the  title  to 
the  property,  is  a  circumstance  tending  to  show  that  the  transaction 
was  a  loan  upon  security  instead  of  a  conditional  sale.  Anything 
tending  to  show  that  there  was  a  subsisting  debt,  or  an  advance  by 
way  of  loan,  goes  to  prove  the  transaction  to  be  a  mortgage.^^* 

What  is  in  fact  a  payment  of  interest  is  sometimes  disguised  under 
the  payment  of  rent  by  the  grantor  in  possession  to  the  grantee;  but 
although  the  transaction  has  the  appearance  of  a  conditional  sale,  the 
payment  of  rent  in  lieu  of  interest  may  be  a  circumstance  tending 
to  show  that  it  is  in  fact  a  mortgage.^^*^  If  a  conveyance  of  land  be 
made  in  fee,  and  the  grantee  give  back  a  bond  to  reconvey  upon  re- 
payment of  the  consideration  money,  and  to  permit  the  grantor  to 
occupy  the  premises  at  a  rent  equal  to  the  interest  on  the  considera- 
tion, these  are  parts  of  one  and  the  same  transaction,  and  constitute 
a  mortgage."* 

The  owner  of  land  occupied  by  him  as  a  homestead  executed  an 

^'•Wing  V.  Cooper,  37  Vt.  169.  months,  when.  If  the  property  has 
"*  Murphy  v.  Galley,  1  Allen,  107;  not  been  sold,  said  Honore  is  to  pay 
Farmer  v.  Grose,  42  Cal.  169;  Har-  one-half  the  sum  bo  advanced,  with 
bison  V.  Houghton,  41  111.  522;  the  accrued  Interest,  or  said  Hutch- 
Honore  v.  Hutchings,  8  Bush,  687;  ings  Is  to  be  the  sole  owner  of  the 
Turple  V.  Lowe,  114  Ind.  37,  15  N.  same.'  The  land  was  not  sold  with- 
E.  834 ;  Kraemer  v.  Adelsberger,  122  in  the  time  specified,  and  Honore 
N.  Y.  467,  25  N.  B.  859,  per  Parker,  failed  to  pay  any  part  of  the  sum 
J.  advanced.  In  1869  Hutchings  sold 
"Hutchings  and  Honore,  in  1861,  the  land  for  $100,000,  and  refused  to 
jointly  purchased  thirty  acres  of  pay  any  part  of  the  profits  to  Hon- 
land  near  Chicago,  111.  Hutchings  ore.  But  it  was  decided  that  Hutch- 
advanced  the  entire  purchase  price,  ings  held  the  legal  title  to  one-half 
took  a  conveyance  to  himself,  and  the  land  in  trust  for  Honore,  and 
executed  a  writing  in  which,  among  must  account  for  the  proceeds  ac- 
other  things,  'it  is  agreed  between  cording  to  the  agreement." 
said  parties  that,  when  said  land  Is  *"  Wright  v.  Bates,  13  Vt  341: 
sold,  said  Hutchings  is  to  have  first  Woodward  v.  Pickett,  8  Gray,  617; 
his  six  thousand  dollars  so  ad-  Preschbaker  v.  Feaman,  32  111.  476; 
vanced,  and  ten  per  cent,  interest.  Ewart  v.  Walling,  42  111.  453 ;  Bearss 
and  the  profits  over  and  above  said  v.  Ford,  108  111.  16. 
sum  are  to  be  equally  divided  be-  *~  Woodward  v.  Pickett,  8  Gray, 
tween  said  parties.  .  .  .  This  617. 
arrangement  is  to  continue  eighteen 
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absolute  conveyance  of  it  in  consideration  of  one  thousand  dollars, 
and  the  grantee  at  the  same  time  executed  with  him  a  joint  instru- 
ment stipulating  that  the  grantor  should  have  the  privilege  of  re- 
purchasing the  premises  for  the  same  price,  at  any  time  within 
twelve  months,  and  should  remain  in  possession,  and  pay  rent  at  the 
rate  of  forty  dollars  per  month  until  such  repurchase,  or  the  expira- 
tion of  the  twelve  months.  He  remained  in  possession  eleven  years, 
and  paid  over  twelve  hundred  dollars  as  rents.  The  transaction 
was  held  to  be  a  mortgage;  that  the  rent  was  a  device  to  screen 
usury,  and  that  the  debt  had  been  extinguished  by  the  payments 
made.^'^ 

The  owner  of  the  land  agreed  with  a  third  person  to  build  a  mill 
for  him,  and  to  sell  him  the  land  and  the  mill  at  an  agreed  price,  the 
third  person  agreeing  to  buy  the  land  and  mill  within  a  certain  num- 
ber of  years,  paying  a  certain  sum  each  year,  and  interest  on  the 
price  of  the  land  and  money  expended  in  erecting  the  mill.  The 
third  person  also  agreed  to  furnish  a  part  of  the  materials.  It  was 
held  that  in  equity  the  owner  of  the  land  stood  as  a  mortgagee  to 
the  third  person.^^* 

§274.  The  continued  possession  of  the  g^ntor,  as  is  elsewhere 
noticed  with  reference  to  proving  by  parol  that  an  absolute  convey- 
ance is  not  a  sale,  is  a  circumstance  tending  to  show  that  the  agree- 
ment for  repurchase,  in  connection  with  the  deed,  constitutes  a  mort- 
gage rather  than  a  conditional  sale.^^® 

One  holding  a  mortgage  upon  a  farm  after  commencing  proceed- 
ings to  foreclose  entered  into  an  arrangement  with  the  mortgagor 
and  a  third  person  to  whom  the  mortgagor  was  indebted  whereby 
the  latter  bought  the  property  at  the  foreclosure  sale  and  executed 
a  new  mortgage  to  the  former  mortgagee.  At  the  same  time  the 
debtor  entered  into  a  written  contract  with  the  third  person  whereby 
the  latter  was  to  convey  to  the  debtor  on  repayment  of  the  amount 
together  with  the  amount  which  the  debtor  owed  him,  etc. ;  the 
debtor  to  assume  the  new  mortgage.  The  debtor  was  to  retain  pos- 
session of  the  farm.  It  was  held  that  the  relation  between  the 
debtor  and  the  third  person  was  that  of  mortgagor  and  mortgagee.^^® 

§  275.  Inadequacy  of  price  is  one  of  the  circumstances  which  are 
considered  as  of  weight,  as  tending  to  show  that  an  absolute  convey- 

'"In  Boatrlght  v.  Peck,  33  Tex.  EUer,  13  Ind.  124;  Clark  v.  Fltilon. 

68.  90  111.  245;  Hoffman  v.  Ryan,  21  W. 

''•McCrlllis  V.  Cole  (R.  I.  1903).  Va.   415;    Gray  v.   Shelbv    83   Tex. 

55  Atl.  196.  405.    18    S.    W.    809;    Richmond    v. 

'"See  §9  829,  600,  tlie  cases  being  Richmond.  Fed.  Tas.  No.  11801. 

equally  applicable  here;  Ransone  v.  "•English  v.  Rainear   (N.  J.  Bq. 

Frayser,  10  Leigh,  592;    Gibson  v.  1903),  55  Atl.  41. 
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anoe  accompanied  by  an  agreement  to  reconvey  is  a  mortgage  rather 
than  a  conditional  sale.  This  alone  will  not  authorize  a  court  to 
give  the  grantor  a  right  to  redeem,  but  in  connection  with  other 
evidence  affords  much  ground  of  inference  that  the  transaction  was 
not  really  what  it  purports  to  be.^^^  Inadequacy  of  price,  to  be  of 
controlling  effect,  must  be  gross.^**  If  it  be  very  inadequate,  it  is  a 
circumstance  tending  to  show  a  loan  and  mortgage;  but  it  is  not 
conclusive.  Nor  would  the  fact  of  the  adequacy  of  the  price,  taken 
in  connection  with  the  absence  of  any  obligation  to  repay  the  money, 
be  conclusive  that  a  conditional  sale  was  intended.^**  Nevertheless, 
the  fact  that  the  consideration  is  fully  equal  to  the  value  of  the  land 
is  evidence  of  some  weight  that  the  transaction  was  a  sale  and  not  a 
mortgage,  because  men  in  making  a  loan  do  not  usually  advance  the 
full  amount  of  the  land."* 

If  the  transaction  creates  no  debt  or  loan,  but  only  a  right  to  re- 
purchase, it  is  immaterial  whether  the  consideration  for  the  recon- 
veyance is  fixed  at  the  same  price  paid  for  the  conveyance,  or  at  an 
advanced  price.^®'^ 

§  276.  When  the  transaction  is  otherwise  a  conditional  conveyance 
and  not  a  mortgage,  the  latter  character  is  not  imparted  to  it  by  the 
mere  fact  that  the  instrument  is  recorded  as  a  mortgage.^^^  The 
acts  or  declarations  of  one  party  in  reference  to  the  transaction  af ter- 

*"  See    §    329;     Thornborough    v.  163  N.  Y.  86,  57  N.  B.  163;  Lawrence 

Baker,  3  Swanst.  628,  631;  Davis  v.  v.   Farmers'  L.  &  T.  Co.  13  N.  Y. 

Thomas,  1  Russ.  &  M.  506;  Williams  200;  Brown  v.  Dewey,  2  Barb.  28; 

v.  Owen,  5  M.  &  C.  303;  Douglass  v.  Robinson  v.  Cropsey,  6  Paige,  480. 

Culverwell,  3  Gif.  251;   Langton  v.  North  Carolina:     Steel   v.  Black,  3 

Horton,     5     Beav.     9;     Russell    v.  Jones  Eq.  427;    Streator   v.  -Jones, 

Southard,  12   How.  139;    Morris  v.  3  Hawks,  423;  Sellers  v.  Stalcup,  7 

Nixon,  1  How.  118,  126.    Alabama:  Ired.  Eq.  13;  Kemp  v.  Earp,  7  Ired. 

Pearson  v.  Seay,  35  Ala.  612;  Crews  Eq.  167.     Pennsylvania:     Wharf  v. 

V.  Threadgill,  35  Ala.  334;  West  v.  Howell,  5  Binn.  499.     In  this  case 

Hendrix,    28    Ala.    226;    Rapier    v.  a  lot  worth  $800  was  conveyed  in 

Gulf   City   Paper  Co.   77   Ala.   126.  consideration  of  $200,  with  an  agree- 

niinois:     Rue  v.  Dole,  107  111.  275;  ment  to  reconvey  upon  the  payment 

Carr  v.  Rising,  62  111.  14.    Indiana:  of  this  sum  within   three   months. 

Turple  V.  Lowe,  114  Ind.  37,  15  N.  Texas:    Gray  v.  Shelby,  83  Tex.  405, 

E.  834;  Davis  v.  Stonestreet,  4  Ind.  18  S.  W.  809. 

101.     Iowa:     Bridges  v.  Linder,  60  "*  Elliott  v.  Maxwell,  7  Ired.  Eq. 

Iowa,    190,    14   N.   W.   217,  quoting  246. 

text;  Bigler  v.  Jack,  114  Iowa,  667,  "» Brown  v.  Dewey,  2  Barb.  28,  1 

87  N.  W.  700.    Kentucky:     Trimble  Sandf.  Ch.  56. 

V.  McCormlck  (Ky.),  15  S.  W.  358;  >"Carr  v.  Rising,   62  111.   14,   19, 

Oldham  v.   Halley,  2  J.  J.  Marsh,  per  Walker,  J. 

113.    Maine:    Reed  v.  Reed,  75  Me.  >» Glover  v.  Payn,  19  Wend.  518; 

264.  Maryland:   Thompson  v.  Banks,  West    v.     Hendrix,    28    Ala.    226; 

2     Md.     Ch.     430.     Massachusetts:  French  v.    Sturdivant.   8   Me.   246; 

Campbell   v.    Dearborn,    109    Mass.  Pitts  v.  Cable,  44  111.  103. 

130,  144,  12  Am.  Rep.  671.    Missis-  "•Morrison  v.  Brand,  5  Daly,  40; 

sippi:     Freeman  v.  Wilson,  51  Miss.  Jackson   v.   Richards,   6   Cow.   617, 

329.    New  York:     Mooney  v.  Byrne,  619. 
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wards  will  not  change  its  character.  The  transaction  remains  what 
the  parties  made  it  in  the  beginning,  until  by  mutual  agreement  they 
change  it.  It  can  hardly  be  said  that  the  treatment  of  an  absolute 
deed  as  conditional  by  the  grantee  can  make  it  a  mortgage.  If  it 
was  a  mortgage  in  the  beginning,  his  admission  of  the  fact  only 
relieves  the  mortgagor  from  proving  it.  If  it  was  not  a  mortgage 
in  the  beginning,  his  treating  it  as  such  has  no  effect  unless  the 
mortgagor  concurs  in  so  treating  it,  so  that  in  fact,  by  mutual  agree- 
ment, the  character  of  the  instrument  is  changed.^®'' 

§  277.  Parol  evidence  is  admissible  in  equity  to  show  that  a  con- 
ditional sale,  and  not  a  mortgage,  was  intended,  in  case  there  is 
nothing  on  the  face  of  the  papers  to  determine  whether  the  transac- 
tion was  the  one  or  the  other.^®*  The  question  is  then  to  be  decided 
by  the  jury,  under  instructions,  and  not  by  the  court.^®'  For  this 
purpose  evidence  of  the  repeated  assertions  of  the  grantee  that  he 
had  bought  the  property  and  owned  it,  of  his  repeated  denials  that 
the  grantor  had  any  interest  in  it,  and  of  acts  of  ownership  incon- 
sistent with  the  position  of  a  mere  mortgagee  may  be  received.^'* 

But  if  the  instrument  on  its  face  be  a  mortgage,  or  if  a  deed  and 
bond  of  defeasance  be  executed  together  as  part  of  the  same  transac- 
tion, and  therefore  constitute  a  mortgage,  parol  evidence  is  not  ad- 
missible to  show  that  the  parties  intended  that  the  transaction  should 
operate  as  a  conditional  sale.^*^  It  is  then  for  the  court  to  construe 
the  instruments  and  determine  their  legal  effect.^'*    No  agreement  or 


^  See,  on  this  point,  but  not 
wholly  agreeing  with  the  statement 
In  the  text.  Holmes  v.  Fresh,  9*  Mo. 
201;  Thomaston  Bank  v.  Stlmpson, 
21  Me.  195;  Nichols  v.  Reynolds,  1 
R.  I.  30,  36  Am.  Dec.  238. 

"■Gassert  v.  Bogk,  7  Mont  585, 
19  Pac.  281;  Bogk  v.  Gassert  (U.  S.), 
13  S.  Ct.  738;  Bigler  v.  Jack,  114 
Iowa,  667,  87  N.  W.  700. 

In  Alabama,  however,  it  is  de- 
clared that  parol  proof  is  inadmis- 
sible to  show  that  an  absolute  con- 
veyance was  intended  to  operate 
as  a  conditional  sale,  or  a  sale  with 
a  right  to  redeem.  Peagler  v. 
Stabler,  91  Ala.  308,  9  So.  Rep.  157. 
Per  Coleman,  J.:  "It  is  only  when 
the  writings,  whether  executed  as 
a  whole  or  in  separate  instruments, 
express  what  purports  to  be  a  con- 
ditional sale,  are  considered  with 
parol  evidence,  that  courts  incline 
to  construe  the  instruments  to  be  a 
mortgage  rather  than  a  conditional 
sale;, or  if  the  instruments  be  ab- 


solute in  form,  and  it  be  admitted 
there  was  a  contemporaneous  agree- 
ment, different  from  that  expressed 
in  the  writings,  such  admission  may 
be  important,  in  weighing  the  parol 
evidence  offered  to  show  that  the 
conveyance,  though  absolute  in 
form,  was  intended  to  operate  as  a 
mortgage."  Daniels  v.  Lowery,  92 
Ala.  519,  8  So.  352. 

"•Bogk  V.  Gassert  (U.  S.),  13  S. 
Ct.  738;  Alstin  v.  Cundiff,  52  Tex. 
453;  Baker  v.  Fireman's  Fund  Ins. 
Co.  79  Cal.  34,  21  Pac.  357;  Wolfe 
V.  McMillan,  117  Ind.  587,  20  N.  E. 
509. 

'"^See  §§  246,  282;  Newcomb  v. 
Bonham,  1  Vern.  8,  214,  232;  Lang- 
ton  V.  Horton,  5  Beav.  9;  Hanford 
V.  Blessing.  80  111.  188. 

»» Gassert  v.  Bogk,  7  Mont  585,  19 
Pac.  281. 

^Alstin  V.  Cundiff,  52  Tex.  453; 
Buse  V.  Page,  32  Minn.  Ill,  19  N- 
W.  736,  20  N.  W.  95 ;  Voss  v.  BUer, 
109  Ind.  260,  10  N.  B.  74. 
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intention  of  the  parties,  whether  at  the  time  of  the  transaction  or 
subsequently,  can  change  the  redeemable  character  of  a  mortgage.^"' 
In  the  one  the  proof  raises  an  equity  consistent  with  the  writing, 
and  in  the  other  the  proof  would  contradict  the  writing.  ^'^ 

And,  on  the  other  hand,  parol  evidence  is  admissible  in  equity 
to  show  that  a  formal  conveyance,  with  a  defeasance  executed  at 
the  same  time  or  afterwards,  constituted  in  fact  a  mortgage,  and 
not  a  conditional  sale.^**^ 

But  although  a  formal  conveyance  can  be  shown  to  be  a  mort- 
gage by  extrinsic  evidence,  a  formal  mortgage  cannot  be  shown  to 
be  a  conditional  sale.^**  The  reason  of  the  rule,  that  a  formal  con- 
veyance .pMlj  be  shown  by  parol  to  be  a  mortgage,  while  a  formal 
morijgage  cannot  be  shown  to  be  a  conditional  sale  by  the  same 
ipsfens,  is,  that  "in  the  one  case  such  proof  raises  an  equity  consist- 
ent with  the  writing,  while  in  the  other  it  would  contradict  the  writ- 
iiig/n97  '^^en  the  transaction  is  a  sale  with  a  right  of  repurchase, 
and  the  grantor  claims  it  to  be  a  mortgage,  a  bill  will  lie  to  have  the 
sale  established.^*® 

Such  evidence  is  inadmissible  at  law.***  It  is  received  only  in 
equity,  and  when  there  exist  equitable  grounds  for  its  admission. 
It  is  held,  too,  that  the  rule  admitting  parol  evidence  in  equity  for 
the  purposes  mentioned  does  not  extend  to  an  official  conveyance, 
such  as  the  deed  of  a  sheriff  selling  under  process.*®**  Such  officer 
has  no  power  to  make  any  sale  other  than  an  absolute  one. 

§  278.  Very  slight  circnmstances  showing  that  the  transfer  was 
not  understood  at  the  time  to  be  absolute,  but  was  made  to  secure 
the  repayment  of  the  sum  advanced,  may  be  sufficient  to  turn  the 
scale,  if  the  evidence  be  not  clear  whether  the  transaction  was  a 
sale  or  only  a  mortgage.****  And  so,  where  there  is  an  agreement  to 
reconvey,  very  slight  circumstances  will  suffice,  in  relation  to  such  a 


"•Wing  V.  Cooper,  37  Vt.  169; 
Woods  V.  Wallace,  22  Pa.  St.  171; 
Colwell  V.  Woods,  3  Watts,  188,  27 
Am.  Dec.  345;  Kunkle  v.  Wolfers- 
berger,  6  Watts,  126;  Reitenbaugh 
V.  Ludwlck,  31  Pa.  St.  131,  138; 
Brown  V.  Nickle,  6  Pa.  St.  390;  Hart 
V.  Eppstein,  71  Tex.  752,  10  S.  W. 
85. 

'••Kunkle  v.  Wolfersberger,  6 
Watts,  126. 

'"  Reitenbaugh  v.  Ludwlck,  31  Pa. 
St.  390;  Farmer  v.  Grose,  42  Cal. 
169.  And  see  Gay  v.  Hamilton,  33 
Cal.  686;  Tlllson  v.  Moulton,  23  111. 
648;  Bearss  v.  Ford,  108  111.  16; 
Heath  v.  Williams,  30  Ind.  495. 


"•McClintock  V.  McClintock,  3 
Brews.  76;  Wharf  v.  Howell,  5  Binn. 
499;  Reitenbaugh  v.  Ludwick,  31  Pa. 
St.  131. 

*"  Per  Gibson,  C.  J.,  in  Kunkle  v. 
Wolfersberger,  6  Watts,  126;  Woods 
V.  Wallace,  22  Pa.  St  171. 

»"  Rich  V.  Doane.  35  Vt.  125. 

"•Webb  V.  Rice.  6  Hill.  219; 
Bragg  V.  Massie,  38  Ala.  89,  79  Am. 
Dec.  82;  McClane  v.  White,  5  Minn. 
178;  Belote  v.  Morrison,  8  Minn.  87. 
Contra,  Tillson  v.  Moulton,  23  111. 
648.    See  §  882. 

*»Ryan  v.  Dox,  25  Barb.  440. 

'•'McKinney  y.  Miller,  19  Mich.. 
142,  148. 
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transaction^  to  determine  its  character, — whether  it  is  a  mortgage 
or  an  absolute  conveyance  with  a  stipulation  securing  the  grantor  a 
reconveyance  upon  certain  terms  and  within  a  certain  time.*®*  Thus 
the  circumstance  that  the  reconveyance  is  to  be  made  upon  pay- 
ment of  the  precise  amount  of  the  consideration,  with  interest,  is 
taken  into  consideration  as  favoring  the  conclusion  that  a  loan  was 
made.*®*  The  fact  that  the  deed  contains  a  covenant  by  the  grantee 
assuming  the  payment  of  a  prior  mortgage  is  also  a  circumstance 
entitled  to  consideration  in  determining  what  was  the  purpose  of 
the  parties  in  making  the  contract,  but  it  is  not  controlling.*®* 

§  279.  When. it  is  doubtful  whether  the  transaction  is  a  mortgage 
or  a  conditional  sale,  it  will  generally  be  treated  as  a  mortgage,*®* 
although  it  is  in  some  of  the  cases  said  that  the  transaction,  appear- 
ing upon  its  face  to  be  a  conditional  sale,  will  be  held  to  be  such 
when  no  circumstances  appear  showing  an  intention  that  it  should 
be  considered  a  mortgage.*®®  But  generally  courts  of  equity  incline 
against  conditional  sales,  and  give  the  benefit  of  any  doubt  arising 
upon  the  evidence  in  favor  of  the  grantor's  right  to  redeem.*®"'     "It 


"•Walte  v,  Dimick,  10  Allen,  364. 

»»Hickox  V.  Lowe,  10  Cal.  197. 
See  §  275. 

**Kraemer  v.  Adelsberger,  122  N. 
Y.  467,  25  N.  B.  859,  per  Parker,  J., 
in  his  language. 

""See  §§  258,  885,  836; Russell  v. 
Southard.  12  How.  139;  O'Neill  v. 
Capelle,  62  Mo.  202;  Brant  v.  Rob- 
ertson, 16  Mo.  129;  Turner  v.  Kerr, 
44  Mo.  429;  Desloge  v.  Ranger,  7 
Mo.  327;  Heath  v.  Williams,  30  Ind. 
495;  Bacon  v.  Brown,  19  Conn.  34; 
Trucks  v.  Llndsey,  18  Iowa,  504; 
Baugher  v.  Merryman,  32  Md.  185; 
Klein  t.  McNamara,  54  Miss.  90; 
Suavely  v.  Pickle,  29  Gratt.  27;  De 
Bruhl  V.  Maas,  54  Tex.  464;  Cosby 
▼.  Buchanan,  81  Ala.  574,  1  So.  898; 
Stephens  v.  Allen,  11  Oreg.  188,  3 
Pac.  168;  Gilchrist  v.  Beswlck,  33 
W.  Va,  168,  10  S.  E.  371 ;  Vincent  v. 
Walker.  86  Ala.  333,  5  So.  465. 

"■Swetland  v.  Swetland,  3  Mich. 
482;  Robinson  v.  Cropsey,  2  Edw. 
138. 

"Tee  V.  Cobine,  11  Ir.  Eq.  Rep. 
406.  Alabama:  Tumipseed  v.  Cun- 
ningham, 16  Ala.  501,  1  Am.  Dec. 
190;  McNeil  v.  Norsworthy,  39  Ala. 
156;  Locke  v.  Palmer,  26  Ala.  312; 
Mobile  Building  lb  Loan  Asso.  v. 
Robertson,  65  Ala.  382;  Crews  v. 
Threadglll,  35  Ala.  334;  Turner  v. 
Wilkinson,  72  Ala.  361;  Peagler  v. 


Stabler,  91  Ala.  308,  9  So.  157;  Dan- 
iels V.  Lowery,  92  Ala.  519.  8  So. 
352;  Williams  v.  Reggan,  111  Ala. 
621,  20  So.  614;  Cosby  v.  Buchan- 
an, 81  Ala.  574,  1  So.  898;  Reeves 
V.  Abercrombie,  108  Ala.  535,  19  So. 
41.  Arkansas:  Scott  v.  Henry,  13 
Ark.  112.  California:  Hickox  v. 
Lowe,  10  Cal.  196.  Illinois:  Wil- 
liams V.  Bishop,  15  111.  553;  Bishop 
V.  Williams,  18  111.  101;  Miller  v. 
Thomas,  14  111.  428;  I'ensoneau  v. 
Pulliam,  47  111.  58.  Indiana:  Heath 
V.  Williams,  30  Ind.  496.  Kentucky: 
Jenkins  v.  Stewart  (Ky.),  16  S.  W. 
356.  Iowa:  Tri;^cks  v.  Llndsey,  18 
Iowa,  504;  Hughes  v.  Sheaff,  19 
Iowa,  335;  Scott  v.  Mewhirter,  49 
Iowa,  487;  Barthell  v.  Syverson,  54 
Iowa,  162.  6  N.  W.  178;  Baird  v. 
Reininghaus,  87  Iowa,  167.  54  N. 
W.  148.  Mainle:  Reed  v.  Reed.  75 
Me.  264.  Maryland:  Dougherty  v. 
McColgan,  6  G.  &  J.  275;  Artz  v. 
Grove,  21  Md.  456;  Baugher  v. 
Merryman,  32  Md.  185.  Michigan: 
McKinney  v.  Miller,  19  Mich.  142; 
Cornell  v.  Hall,  22  Mich.  377. 
Minnesota:  Holton  v.  Meighen,  15 
Minn.  69.  Mississippi:  Freeman  v. 
Wilson,  51  Miss.  329.  Missonri: 
King  V.  Greves.  42  Mo.  App.  168. 
Montana:  Gassert  v.  Bogk,  7  Mont 
585,  19  Pac.  281.  New  York:  Glover 
T.  Payne,  19  Wend.  518;  Robinson 
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is  unquestionably  true  that,  in  cases  where  upon  all  the  circum- 
stances the  mind  is  uncertain  whether  a  security  or  a  sale  was  in- 
tended, the  courts,  when  compelled  to  decide  between  them,  will  be 
somewhat  guided  by  prudential  considerations,  and  will  consequently 
lean  to  the  conclusion  that  a  security  was  meant,  as  more  likely 
than  a  sale  to  subserve  the  ends  of  abstract  justice  and  avert  injuri- 
ous consequences.  And  where  the  idea  that  a  security  was  intended 
is  conveyed  with  reasonable  distinctness  by  the  writings,  and  no  evil 
practice  or  mistake  appears,  the  court  will  incline  to  regard  the 
transaction  as  a  security  rather  than  a  sale,  because  in  such  a  case 
the  general  reasons  which  favor  written  evidence  concur  with  the 
reason  just  suggested.^^^^^ 

§  280.  The  same  considerations  apply  to  an  assignment  of  a 
mortgage,  accompanied  by  an  agreement  to  reassign  within  a  time 
mentioned.  In  Henry  v.  Davis^®*  the  Chancellor  said :  "It  is  clearly 
established  by  the  answer  and  proofs  that  the  bond  and  mortgage 
were  assigned  by  the  plaintiff  to  the  defendant  by  way  of  mort- 
gage, to  secure  the  payment  of  $225  by  a  given  day ;  and  any  agree- 
ment that  the  assignment  was  to  be  an  absolute  sale,  without  re- 
demption upon  default  of  payment  on  the  day,  was  unconscientious, 
oppressive,  illegal,  and  void.  The  equity  of  redemption  still  existed 
in  the  plaintiff,  notwithstanding  any  such  agreement."  The  same 
considerations  apply  also  to  an  assignment  of  a  lease  made  in  con- 
nection with  an  agreement  to  reassign,  and  to  the  determination  of  the 
question  whether  they  constitute  a  mortgage  or  a  conditional  sale  of 
the  leasehold  estate.^^®  But  an  absolute  lease  is  not  deemed  a  mort- 
gage because  the  rent  is  to  go  in  satisfaction  of  a  debt.*** 

§  281.  When  a  mortgage  rather  than  a  trust. — A  declaration  of 
trust  made  by  one  to  whom  a  conveyance  was  made,  upon  his  ad- 
vancing money  for  the  benefit  of  one  having  an  agreement  for  the 

V.  Cropsey,  6  Paige,  480;  Matthews  ditional  sale  or  a  mortgage,  it  will 

V.  Sheehan,  69  N.  Y.  585;   Horn  v.  be  held  to  be  the  latter."     Trucks 

Keltetas,  42  How.  Pr.  138;  Brown  v.  v.  Lindsey.  18  Iowa.  504,  per  Cole, 

Dewey,  2  Barb.  28;  Mooney  v.  Byrne,  J.     And  see  Reed  v.  Reed,  76  Me. 

163  N.  Y.  86,  57  N.  E.  163.     North  264. 

Carolina:    Polndexter  v.  McCannon,  *■  Cornell  v.   Hall,  22  Mich.  377, 

1  Dev.  Eq.  377,  18  Am.  Dec.  591.  383,  per  Graves,  J.     See  Sowles  ▼. 

"A   resort,  however,  to  a  formal  Wilcox,    127    Mich.    77,    86    N.    W. 

conditional  sale,  as  a  device  to  de-  689. 

feat  the  equity  of  redemption,  will.  *»7  Johns.  Ch.  40.    And  see  War- 

of  course,  when  shown,  be  unavail-  ren  v.  Emerson,  1  Curtis,  239. 

ing  for  that  purpose.    And  the  pos-  "*Polhemu8  v.    Trainer,    30   Cal. 

sibility    of    such    resort,    together  685.     And  see  King  v.  King,  3  P. 

with     other     considerations,     has  Wms.  358;  Goodman  v.  Grierson,  2 

driven  courts  of  equity  to  adopt  as  Ball  ft  B.  274,  278. 

a   rule   that,   when    it   is   doubtful  *"  Halo  v.  Schick,  57  Pa.  St  319. 
wliether  the  transaction  is  a  con- 
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purchase  of  the  land,  may  be  treated,  in  connection  with  the  convey- 
ance^ as  a  mortgage  rather  than  a  trust.^^*  A  debtor  conveyed  all 
his  real  estate  to  one  of  his  creditors  by  an  absolute  deed,  the  cred- 
itor making  a  declaration  of  trust  that  he  would  sell  the  property, 
pay  the  debt  due  himself,  and  sums  to  be  advanced  by  him  for  the 
payment  of  other  debts  of  the  grantor,  and  after  retaining  a  certain 
sum  for  commissions  would  reconvey  what  might  remain  o^  the  prop- 
erty to  the  grantor.  The  transaction  was  adjudged  to  be  a  mortgage, 
and  not  an  assignment  for  the  benefit  of  creditors,  and  that  no  one 
but  the  grantor  could  call  upon  the  grantee  to  account.^^*    The  equity 


•"Brumfield  v.  Boutall,  24  Hun, 
451.  See  Stephens  v.  Allen,  11  Oreg. 
188,  3  Pac.  168;  Stewart  v.  Fellows, 
128  111.  480,  17  N.  E.  476. 

*"  Taylor  v.  Cornelius,  60  Pa.  St. 
187;  Vance  v.  Lincoln,  38  Cal.  586; 
Koch  v.  Briggs,  14  Cal.  256.  73  Am. 
Dec.  651;  Comstock  v.  Stewart, 
Walk.  (Mich.)  110;  Myer's  Appeal, 
42  Pa.  St.  518;  Gothainer  v.  Grlgg, 
32  N.  J.  Eq.  567;  Chambers  v.  Gold- 
win,  5  Ves.  834;  Bell  v.  Carter,  17 
Beav.  11;  Jenkin  v.  Row,  5  De  G. 
&  S.  107;  Woodruff  v.  Robb,  19  Ohio, 
212;  Turpie  v.  Lowe,  114  Ind.  37, 
15  N.  E.  834;  Hoffman  v.  Mackall, 
5  Ohio  St  124,  64  Am.  Dec.  637. 

The  fact  that  an  instrument  con- 
tains no  provision  for  restoring  the 
title  to  the  grantor,  but  provides 
that  the  grantee  may  sell  at  his  dis- 
cretion, is  somewhat  inconsistent 
with  the  theory  of  a  mortgage;  for 
in  mortgages  the  defeasance  ordi- 
narily provides  that,  upon  payment 
of  the  debt,  title  to  the  premises 
incumbered  shall  revert  to  the  mort- 
gagor. Armor  v.  Spalding,  14  Colo. 
302,  23  Pac.  789. 

In  Lance's  App.  112  Pa.  St.  the 
court  say  that  a  moHgage  is  dis- 
tinguishable from  a  trust  in  this 
only,  that  the  property  in  it  is  to  re- 
vert to  the  mortgagor  on  the  dis- 
charge of  the  obligation  for  the  per- 
formance of  which  it  is  pledged. 
In  Hoffman  v.  Mackall,  5  Ohio  St. 
124,  64  Am.  Dec.  637,  the  court  say: 
"A  mortgage  is  a  conveyance  of  an 
estate,  or  pledge  of  property  as  se- 
curity for  the  payment  of  money, 
or  the  performance  of  some  other 
act,  and  conditioned  to  become  void 
upon  such  payment  or  performance. 
A  deed  of  trust  in  the  nature  of  a 
mortgage  is  a  conveyance  in  trust 


by  way  of  security,  subject  to  a  con- 
dition of  defeasance  or  redemption 
at  any  time  before  the  sale  of  the 
property.  A  deed  conveying  land 
to  a  trustee  as  mere  collateral  se- 
curity for  the  payment  of  a  debt, 
with  the  condition  that  it  shall  be- 
come void  on  the  payment  of  the 
debt  when  due,  and  with  power  to 
the  trustee  to  sell  the  land  and  pay 
the  debt  In  case  of  default  on  the 
part  of  the  debtor,  is  a  deed  of  trust 
in  the  nature  of  a  mortgage.  By  an 
absolute  deed  of  trust  the  grantor 
parts  absolutely  with  the  title, 
which  rests  In  the  grantee,  uncon- 
ditionally, for  the  purpose  of  the 
trust.  The  latter  Is  a  conveyance 
to  a  trustee  for  the  purpose  of  rais- 
ing a  fund  to  pay  debts;  while  the 
former  is  a  conveyance  in  trust  for 
the  purpose  of  securing  a  debt,  sub- 
ject to  a  condition  of  defeasance." 
A  deed  stated  that  it  was  given  to 
indemnify  the  grantor's  sureties  on 
a  certain  bond,  payable  at  her  death, 
and  to  save  them  from  pecuniary 
harm,  conveyed  "in  trust,  however, 
as  aforesaid,  to  the  intent"  that  the 
beneficiaries  "shall  have  possession, 
exclusive  control,  and  management 
of  the  lots,  and  be  entitled  to  all  the 
profits  and  rents;"  and  the  trustee, 
at  the  death  of  the  grantor  or  there- 
after, as  the  beneficiaries  may  di- 
rect, shall  "make  and  convey  such* 
title  as  is  vested  in  him"  to  any 
person  or  persons  whom  the  bene- 
ficiaries may  designate.  The  instru- 
ment was  held  to  be  In  the  nature 
of  a  mortgage,  and  not  an  absolute 
conveyance.  Fontalnn  v.  Schulen- 
burg,  &c.  Lumber  Co.  109  Mo.  55, 
18  S.  W.  1147.  See  further,  as  to 
the  distinction  between  a  mortgage 
and  a  trust,  Turpie  v.  Lowe,  114 
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ition  was  still  subject  to  attachment  by  the  creditors  of  the 

conveyance  eipressly  in  trust  to  pay  debts,  and  after  the 
paid  in  trust  for  one  of  the  grantors,  was  held  not  to  be  a 
;"*  and,  therefore,  the  creditors  could  not  maintain  a  suit 
osure  or  sale.  In  such  a  conveyance,  a  covenant  on  the 
e"debtor  t6  pay  the  debts  would,  doubtless,  make  a  mortgage 

iration  of  trust  by  a  grantee,  to  the  effect  that  the  money 
d  by  him  belonged  to  certain  creditors  of  the  grantor,  is 
!  nature  of  a  defeasance,  and  does  not  with  the  deed  consti- 


Pac.  359;  Hottmau  v,  Mackall,  6 
Oblo  St.  124,  B4  Am.  Dec.  637:  Wood- 
ruff V.  Hobb.  19  Ohio,  212;  Turner 
V.  Watkins,  31  Ark.  429;  Soutter  t. 
Miller,  IB  Fla.  625;  Catlett  v.  Starr. 
.  Tltaworth,  10  Wis.  70  Ter.  485,  7  S.  W.  844;  Newman 
V.  Johnson,  32  Oreg.  196,  v.  Samuels,  17  Iowa,  528;  McDonald 
6.  V.  Kellogs.  30  Kan.  170,  2  Pac.  507, 

:er  case  citing,  as  to  dls-  *"  Taylor  v.  Emerson.  4  Dr.  ft 
tween  B  trust  and  a  mort-  War.  117;  Holmes  r.  Matthews.  3 
Eg  V.  Walker,  113  U.  S.  Eg.  Rep.  450.  See  Pemlierton  r. 
Ct.  Rep.  697;  Title  Guar-  Slmmone,  100  N.  C.  316,  S  B.  E. 
Trust    Co.    T.    Northern    122. 

[nv.  Trust,  73  Fed.   931;        "Frlck'a  App.  87  Pa.  St  327. 
Heatley,  18  Oreg.  3E,  T 
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PABOL  EVIDENCE  TO  PROVE  AN  ABSOLUTE  DEED  A  MORTOAOE. 


I.  The  grounds  upon  which  it  is 
admitted,  282-323. 


II.  What  facts  are  considered,  324- 
342. 


I.    The  Orounds  upon  which  it  is  admitted. 

§  282.   It  is  a  settled  rule  and  practice  of  courts  of  equity  to 

set  aside  a  formal  deed,  and  allow  the  grantor  to  redeem  upon  proof, 
even  by  parol  evidence,  that  the  conveyance  was  not  a  sale,  but 
merely  a  security  for  a  debt,  and  therefore  a  mortgage.  Except 
where,  as  in  Xew  Hampshire  and  Georgia,  the  exercise  of  this  power 
is  prohibited  by  statute,  there  is  probably  now  no  dissent  anywhere 
from  the  doctrine  that  in  equity  a  deed  may  be  converted  into  a 
mortgage  whenever  there  are  proper  equitable  grounds  for  the  exer- 
cise of  the  power.  To  this  extent  there  is  substantial  uniformity  in 
the  decisions  of  the  courts  of  the  United  States  and  of  the  several 
States.  But  as  to  the  grounds  upon  which  this  equitable  power 
is  exercised  there  is  much  diversity  of  opinion,  and  there  is  also  con- 
siderable diversity  of  adjudication  in  the  application  of  the  doctrine. 
Under  what  circumstances  and  upon  what  evidence  this  power  shall 
be  exercised,  it  is  only  reasonable  to  expect  considerable  divergence 
of  practice  in  different  courts.  The  cases  in  which  the  courts  have 
been  called  upon  to  receive  parol  evidence  to  show  that  a  deed  ab- 
solute in  terms  is  a  mortgage  are  very  numerous.  For  these  reasons, 
and  because  the  subject  is  of  much  practical  importance,  a  statement 
of  the  rule  in  equity  upon  which  it  in  each  of  the  States  is  given. 

At  law  it  is  generally  agreed  that  parol  evidence  to  show  that  a 
deed  absolute  on  its  face  was  intended  only  as  a  mortgage  is  inad- 
missible.^ 


*5  277;  Bryant  v.  Crosby,  36  Me. 
562,  58  Am.  Dec.  767;  Stinchfield  v. 
Milliken,  71  Me.  667»  670;  Benton 
▼.  Jones,  8  Ck>nn.  186;  Reading  v. 
Weston,  8  Conn.  117;  Hogel  v.  Lin- 
dell,  10  Mo.  483;  Farley  v.  Goocher, 
11  Iowa,  570;  Webb  v.  Rice,  6  Hill, 
219;  Bragg  v.  Massie,  38  Ala.  89, 
69  Am.  Dec.  82;   Gates  v.  Suther- 


land. 76  Mich.  231,  42  N.  W.  1112; 
McClane  v.  White,  5  Minn.  178;  Be- 
lote  V.  Morrison,  8  Minn.  87;  Jones 
V.  Blake,  33  Minn.  362;  Moore  v. 
Wade,  8  Kan.  380.  In  Illinois,  how- 
ever, it  is  admissible  at  law.  Till- 
8on  T.  Moulton,  23  111.  648;  Miller 
T.  Thomas,  14  111.  428;  Coates  v. 
Wood  worth,  13  111.  654.  So  in  Iowa: 
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Parol  evidence  is  admissible  in  equity  to  show  that  a  deed  abso- 
lute in  form  is  in  fact  a  mortgage,  not  because  the  rules  of  evidence 
are  different  in  equity  from  what  they  are  at  law,  but  because  the 
jurisdiction  and  power  of  the  courts  with  reference  to  dealing  with 
the  facts  presented  are  different.  The  rules  of  evidence  are  the 
same  in  both  courts.  The  question  whether  an  absolute  deed  was 
intended  to  operate  as  a  mortgage  is  one  which  belongs  exclusively 
to  equity  tribunals,  and  over  which  common  law  tribunals  have  no 
jurisdiction  whatever.^  This  distinction  is  not  observed,  however, 
in  those  courts  which  exercise  both  legal  and  equitable  jurisdiction, 
and  in  which  both  legal  and  equitable  defences  may  be  interposed 
in  the  same  action.® 

§  283.  To  obtain  relief  the  plaintiff  must  have  equitable  gronnds 
for  it.  The  grounds  on  which  courts  of  equity  admit  oral  evidence, 
to  show  that  a  deed  absolute  in  form  is  in  fact  a  mortgage,  are 
purely  equitable,  and  relief  is  refused  whenever  the  equitable  con- 
sideration is  wanting.*  Therefore,  when  a  debtor  has  made  an  ab- 
solute conveyance  of  his  land  to  one  creditor  for  the  purpose  of 
defrauding  his  other  creditors,  he  is  in  no  condition  to  ask  a  court 
of  equity  to  interfere  actively  in  his  behalf  to  help  him  get  his  land 
back  again,  and  thus  secure  to  him  the  fruits  of  his  fraudulent 
devices.*^  "One  who  comes  for  relief  into  a  court  whose  proceed- 
ings are  intended  to  reach  the  conscience  of  the  parties  must  first 
have  that  standard  applied  to  his  own  conduct  in  the  transactions 
out  of  which  his  grievance  arises.  If  that  condemns  himself,  he 
cannot  insist  upon  applying  it  to  the  other  party .^'*  An  oral  agree- 
ment between  the  debtor  and  the  creditor  who  took  the  convevanee, 
whereby  the  latter  agreed  to  reconvey  the  land  upon  payment  of  the 
debt  due  him,  is  not  deemed  in  such  case  an  equitable  ground  for 
relief.  The  court  will  interfere  only  for  the  benefit  of  those  whom 
the  debtor  intended  to  defraud.  It  is  true  that  a  grantee,  whose 
rights  were  not  infringed,  cannot  set  up  the  grantor's  fraud  against 
other  creditors  in  the  conveyance,  to  defeat  any  legal  claim  or  in- 


McAnnulty  v.  Seick,  59  Iowa,  586, 
13  N.  W.  743.  So  in  California: 
see  §  288.      So   in  Wisconsin:    see 


*  Fitch  V.  Miller,  200   111.  170,  65 
N.  E.  650. 

^Hassam    v.    Barrett,    115    Mass. 


§  320.     In  Pennsylvania,  §  312,  and     256;  Arnold  v.  Mattison,  3  Rich.  Eq. 


Texas,  §  316,  there  are  no  chancery 
courts,  and  this  evidence  is  ad- 
mitted at  law. 

See  article  13  West  Jur.  193,  fully 
examining  this  subject. 

« Foley  V.  Kirk,  33  N.  J.  Eq.  170; 


153;  Webber  v.  Farmer,  4  Bro.  P. 
C.  170;  Baldwin  v.  Cawtbome,  19 
Ves.  166. 

*Mr.  Justice  Wells,  in  Hassam 
v.  Barrett.  115  Mass.  256;  Kitts  v. 
Willson,  130  Ind.  492,  29  N.  E.  401, 


Stinchfleld  v.  Milliken,  71  Me.  567.    quoting  text;   Parrott  v.  Baker.  82 


•Wakefield  v.  Day.  41  Minn.  344, 
43  N.  W.  71. 


Ga.   364,   9   S.   E:   1068;    Ybarra  v. 
Lorenzana,  53  Cal.  197. 
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terest  which  the  fraudulent  debtor  may  seek  to  enforce.  But  the 
diflBculty  is,  that  when  the  debtor  has  no  legal  right,  but  comes  into 
equity  seeking  relief,  he  has  in  such  case  no  equitable  standing,  and 
must  go  out  of  court. 

A  fraudulent  grantor  will  not  be  aided  in  redeeming  his  absolute 
conveyance  as  being  a  mortgage  only.  Thus,  if  he  has  executed 
such  conveyance  to  his  creditor  to  secure  a  debt  to  the  latter,  and 
at  the  same  time  to  hinder  and  delay  other  creditors,  an  oral  agree- 
ment of  the  grantee  to  reconvey  the  land  to  the  grantor  on  pay- 
ment of  the  debt  will  not  be  enforced  in  equity.''  The  heirs  of  such 
grantor  stand  in  no  better  position  than  he,  with  respect  to  a  right 
to  declare  an  absolute  conveyance  in  form  a  mortgage  in  effect.® 

But  the  rights  of  a  widow  in  land  conveyed  by  her  husband  in 
fee  to  a  creditor  to  secure  him,  and  to  defraud  other  creditors,  are 
not  affected  by  such  fraudulent  intent,  unless  she  was  aware  of  and 
participated  in  the  same;  and,  if  she  be  innocent  in  the  premises, 
the  absolute  conveyance  will,  as  to  her  rights,  be  declared  a  mort- 
gage.* 

§  284.  The  English  decisions  are  to  the  effect  that  in  equity  an 
absolute  conveyance  may  be  construed  to  be  a  mortgage  when  the 
defeasanl^e  has  been  omitted  by  fraud  or  accident  ;^^  when  the  grantee 
has  made  a  separate  defeasance,  although  merely  verbal;*^  or  when 
by  the  payment  of  interest,  or  other  circumstances,  it  appears  that 
the  conveyance  was  intended  to  be  a  mortgage.** 

§  285.  The  doctrine  in  the  United  States  Courts. — The  decisions 
of  the  Supreme  Court  of  the  United  States,  and  the  Circuit  and 
District  Courts,  are  uniform  in  admitting  parol  evidence  to  show 
that  an  absolute  conveyance  is  in  fact  a  mortgage."    The  admission 

^Kitts  V.   Wlllson,   130   Ind.  492,  "Maxwell    v,    Mountacute,    Prec. 

29  N.   E.   401;    Edwards  v.   Haver-  Ch.  526;   Card  v.  Jaffray,  2  Sch.  & 

stick,  53  Ind.  348;    Henry  v.  Stev-  Lef.    374;    England    v.    Codrington, 

ens,    108    Ind.    281,    9    N.    E.    356;  1    Eden,    169;    Dizon   v.   Parker,   2 

Sweet  V.  Tinslar,  52  Barb.  271,  2/3;  Ves.  Sen.  219,  per  Lord  Hardwicke; 

Bolt  V.  Rogers,  3  Paige,  154,  157.  Irnham  v.  Child,  1  Bro.  C.  C.  92; 

«Kitts   V.   Willson,   130    Ind.   492,  Portmore   v.   Morris,   2    Bro.    C    .C. 

29  N.  B.  401;   Wilson  v.  Campbell,  219;    Lincoln   v.   Wright,    4    De   G. 

119    Ind.    286,    290,   21    N.    E.    893;  &  J.  16. 

Laney     v.     Laney,     2     Ind.     196;  "Manlove   v.    Bale,    2   Vern.    84; 

Springer   v.    Droach,    32    Ind.    486;  Lincoln  v.  Wright,  4  De  O.  &  J.  16; 

Stewart   v.    Ackley,    52    Barb.    283,  Whitfield  v.  Parfltt,  15   Jur.   852. 

287;    Moseley  v.  Moseley,  15  N.  Y.  "    Allenby  v.  Dalton,  5  L.  J.  K. 

334;  Battle  v.  Street,  85  Tenn.  282,  B.    312;    Cripps   v.    Jee,    4    Bro.   C. 

2   S.  W.  284;    Patnode  v.  Darveau,  C.  472;  Sevier  v.  Greenway,  19  Ves. 

112  Mich.  127,  70  N.  W.  439;   Gor-  413. 

rell    V.    Alspaugh.    120    N.    C.    362,  "Russell    v.    Southard,    12    How. 

27  S.  E.  85.  139;  Morris  v.  Nixon,  1  How.  118; 

•Kitts   V.   Willson,  130   Ind.   492,  Sprigg  v.  Bank  of  Mount  Pleasant, 

29  N.  E.  401.  14    Pet.    201,    208;    Hughes   v.    Ed- 
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of  such  evidence  is  not  limited  to  cases  in  which  express  deceit  or 
fraud  in  taking  the  conveyance  in  that  form  is  shown.  It  is  ad- 
mitted where  the  instrument  of  defeasance  has  been  "omitted  by 
design  upon  mutual  confidence  between  the  parties."  It  is  admitted 
to  show  the  real  intention  of  the  parties,  and  the  real  nature  of  the 
transaction.  It  is  admitted  even  in  cases  where  the  person  taking 
an  absolute  deed  had  expressed  at  the  time  his  unwillingness  to  ac- 
cept a  mortgage.^*  In  Russell  v.  Southard  the  Supreme  Court  de- 
clare that  when  it  is  alleged  and  proved  that  a  loan  was  really 
intended,  and  the  grantee  sets  up  the  loan  as  a  payment  of  purchase- 
money,  and  the  conveyance  as  a  sale,  both  fraud  and  a  vice  in  the 
consideration  are  sufficiently  averred  and  proved  to  require  a  court 
of  equity  to  hold  the  transaction  to  be  a  mortgage;  and  that,  when- 
ever the  transaction  is  in  substance  a  loan  of  money  upon  security 
of  the  land  conveyed,  a  court  of  equity  is  bound  to  look  through 
the  forms  in  which  the  contrivance  of  the  lender  has  enveloped  it, 
and  declare  the  conveyance  to  be  a  mortgage.  In  the  late  case  of 
Peugh  V.  Davis"  the  court  also  declare  that  as  the  equity,  upon  which 
the  court  acts  in  such  cases,  arises  from  the  real  character  of  the 
transaction,  any  evidence,  written  or  oral,  tending  to  show  this,  is 
admissible.     The  evidence  must  be  clear,  unequivocal  and  convinc- 


16 


mg 

§  286.  In  Alabama  a  court  of  equity  will  not  by  parol  evidence 
establish  a  deed  absolute  on  its  face  as  a  mortgage  "unless  the  proofs 
are  clear,  consistent,  and  convincing'^  that  it  was  not  intended  as 
an  absolute  purchase,  but  was  intended  as  a  security  for  money.^' 
Such  evidence  seems  by  the  earlier  cases  to  have  been  admitted  upon 
the  ground  of  fraud,  accident,  or  mistake,^®  but  the  later  cases  admit 


wards,  9  Wheat.  489;  Taylor  v. 
Luther,  2  Sumn.  228;  Flagg  v. 
Mann,  2  Sumn.  486;  Eldredge  v. 
Jenkins,  3  Story,  181;  Bentley  v. 
Phelps,  2  Wood.  &  M.  426;  Wyman 
V.  Babcock,  2  Curtis,  386,  398;  sub 
nom.  Babcock  v.  Wyman,  19  How. 
289;  Amory  v.  Lawrence,  3  Cliff. 
523;  Hubbard  v.  Stetson,  3  Mac- 
Arthur.  113;  Andrews  v.  Hyde,  3 
Cliff.  516,  522;  Risher  v.  Smith,  131 
U.  S.  clvi;  Sprigg  v.  Bank,  1 
McLean,  384,  aff'd,  14  Pet.  201; 
Villa  V.  Rodriguez.  Fed.  Cas.  No. 
172,  revers.  12  Wall.  323. 

"Williams  v.  Chadwick,  74  Conn. 
252.  50  Atl.  720;  Mills  v.  Mills.  26 
Conn.  213;  Susman  v.  Whyard,  149 
N.   Y.   127,   43   N.   B.  413. 

» Risher  v.  Smith,  131  U.  S.  App. 


156;  96  U.  S.  332;  Horbach  v.  Hill, 
112  U.   S.  144,   5   S.   Ct.   81. 

"Coyle  V.  Davis,  116  U.  S.  108, 
6  S.  Ct.  314. 

"Phillips  V.  Croft.  42  Ala.  477; 
Parks  V.  Parks,  66  Ala.  326;  Knaus 
V.  Dreher,  84  Ala.  319,  4  So.  287; 
Turner  v.  Wilkinson,  72  Ala.  361; 
Cosby  V.  Buchanan,  81  Ala.  574, 
1  So.  898;  Peagler  v.  Stabler,  91 
Ala.  308,  9  So.  157;  Glass  v.  Hier- 
onsrmuB,  125  Ala.  140,  28  So.  71; 
Kramer  v.  Brown,  114  Ala.  612.  21 
So.  817;  Rose  v.  Gandy  (Ala.  1903), 
34  So.  239. 

"English  V.  Lane,  1  Port  328; 
West  V.  Hendrix,  28  Ala.  226 ;  Wells 
V.  Morrow,  38  Ala.  125;  Brantley 
V.  West,  27  Ala.  542;  Locke  v.  Pal- 
mer, 26  Ala.  312;  Bryan  y.  Cowart, 
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it  to  show  the  real  character  of  the  transaction.^"     It  is  in  equity 
and  not  at  law  that  parol  evidence  is  admissible  in  such  cases.*** 

Such  a  conveyance  made  by  an  embarrassed  debtor  is  regarded  in 
this  State  as  fraudulent  and  void  as  against  existing  creditors.*^ 

§  287.  In  Arkansas  parol  evidence  is  admissible  to  show  an  ab- 
solute deed  to  be  a  mortgage,**  and  the  ground  of  its  admission  is 
stated  in  some  of  the  cases  to  be  fraud  or  mistake;*'  but  in  later 
cases  it  seems  to  be  held  generally  admissible  to  show  the  intention 
of  the  parties,  and  the  fact  that  the  transaction  was  really  a  mort- 
gage.** The  evidence  to  authorize  the  construing  of  such  a  deed  to 
be  a  mortgage  must  be  clear  and  decisive.*'* 

§  288.  In  Califoniia  parol  evidence  is  admissible  in  law*®  as  well 
as  in  equity  to  show  that  a  deed  absolute  upon  its  face  was  intended 
as  a  mortgage,  and  such  evidence  is  not  restricted  to  cases  of  fraud, 
accident,  or  mistake.  Evidence  of  the  circumstances  and  relations 
existing  between  the  parties  is  admitted,  not  for  the  purpose  of 
contradicting  or  varying  the  deed,  but  to  establish  an  equity  supe- 
rior to  its  terms.*"'  The  deed  must  speak  for  itself,  but  the  objects 
and  purposes  of  the  parties  in  executing  the  instrument  may  be 
inquired  into.  Fraud  in  the  use  of  the  deed  is  as  much  a  ground 
for  the  interposition  of  equity  as  fraud  in  its  creation.  In  Pierce 
V.  Robinson,**  Mr.  Justice  Field  forcibly  and  clearly  declares  these  to 

21  Ala.  92;  Parish  v.  Gates,  29 
Ala.  254;  Crews  v.  Threadgill,  35 
Ala.  334;  Bishop  v.  Bishop,  13  Ala. 
475. 

**  Robinson  v.  Farrelly,  16  Ala. 
472,  476;  Adams  v.  Pilcher,  92  Ala. 
474,  8  So.  757;  Stoutz  v.  Bouse, 
84  Ala.  309;  4  So.  170;  Knaus  v. 
Dreher,  84  Ala.  319,  4  So.  287;  Mc- 
Millan V.  Jewett  86  Ala.  476;  5 
So.  145;  Cosby  v.  Buchanan,  81 
Ala.  574,  1  So.  898;  Williams  v. 
Reggan,  111  Ala.  621,  20  So.  614; 
Reeves  v.  Abercrombie,  108  Ala. 
535,  19  So.  41;  Ingram  v.  Illges, 
98  Ala.  511,  13  So.  548;  Vincent 
▼.  Walker,  86  Ala.  333,  5  So.  465; 
Perdue  v.  Bell,  83  Ala.  396,  3  So. 
698;  Jordan  v.  Oamer,  101  Ala.  411, 
13  So.  678;  Richter  v.  Noll,  128 
Ala.  198,  30   So.   740. 

**  Bragg  V.  Massie,  88  Ala.  89,  106, 
79  Am.  Dec.  82;  Jones  v.  Trawick, 
31  Ala.  253,  256;  Parish  v.  Gates, 
29  Ala.  254,  261. 

«5  627. 

**  Johnson  v.  Clark,  5  Ark.  321; 
Scott  V.  Henry,  13  Ark.  112;  Mc- 
Carron  ▼.  Gaasidy,  18  Ark.  34. 


"Blakemore  v.  Brynside,  7  Ark. 
505;  Jordan  v.  Fenno,  13  Ark.  593. 

■*  Anthony  v.  Anthony,  23  Ark. 
479;   Harman  v.  May,  40  Ark.  146. 

"Harman  v.  May,  40  Ark.  146; 
Trleber  v.  Andrews,  31  Ark.  163; 
Williams  V.  Cheatham,  19  Ark.  278. 

"Jackson  v.  Lodge,  36  Cal.  28; 
Cunningham  v.  Hawkins,  27  Cal. 
603. 

'^Husheon  v.  Husheon,  71  Cal. 
407,  12  Pac.  410;  Arnot  v.  Baird 
(Cal.),  12  Pac.  386;  Locke  v.  Moul- 
ton,  96  Cal.  21,  30  Pac.  957,  108 
Cal.  49,  41  Pac.  28,  132  Cal.  145,  64 
Pac.  87;  Ahem  v.  McCarthy,  107 
Cal.  382,  40  Pac.  482. 

"Pierce  v.  Robinson,  13  Cal.  116, 
overruling  the  earlier  cases  of  Lee 
V.  Evans,  8  Cal.  424,  and  Low  v. 
Henry,  9  Cal.  538,  restricting  such 
evidence  to  cases  of  fraud,  ac- 
cident, or  mistake.  In  further  il- 
lustration of  the  reason  of  the  rule, 
the  learned  Judge  says:  "Unless 
parol  evidence  can  be  admitted,  the 
policy  of  the  law  ^ill  be  constantly 
evaded.  Debtors,  under  the  force 
of  pressing  necessities,  will  submit 
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be  the  true  grounds  for  the  admission  of  parol  evidence  to  show  that 
a  deed  absolute  in  its  terms  is  in  fact  a  mortgage.  Such  a  deed  be- 
ing a  mortgage  does  not  pass  the  title  to  the  land.^*' 

It  is  declared  by  statute  that  every  transfer  of  an  interest  in  real 
estate,  other  than  in  trust  made  only  as  a  security  for  the  perfonn- 
ance  of  another  act,  is  to  be  deemed  a  mortgage.*^  The  fact  that 
the  transfer  is  made  subject  to  defeasance  may  be  proved,  though  it 
does  not  appear  by  the  terms  of  the  instrument.  To  show  that  an  ab- 
solute deed  was  intended  to  be  a  mortgage  in  the  absence  of  direct 
evidence,  the  evidence  of  intention  must  be  clear  and  the  fact  cannot 
be  established  merely  by  inferences  and  arguments.'^  The  evidence 
must  be  clear,  specific  and  decisive.'* 

§  288a.  In  Colorado  it  is  provided  by  statute  that  a  deed  may  be 
proved  by  oral  testimony  to  be  in  effect  a  mortgage.'*  To  prove  an 
absolute  deed  to  be  a  mortgage,  the  evidence  must  be  not  merely  a 


to  almost  any  exactions  for  loans 
of  a  trfllng  amount  compared  with 
the  value  of  the  property,  and  the 
equity  of  redemption  will  elude  the 
grasp  of  the  court,  and  rest  in  a 
simple  good  faith  of  the  creditor. 
A  mortgage,  as  I  have  observed,  is 
in  form  a  conveyance  of  the  condi- 
tional estate,  and  the  assertion  of 
a  right  to  redeem  from  a  forfeiture 
involves  the  same  departure  from 
the  terms  of  the  instrument  as  in 
the  case  of  an  absolute  conveyance 
executed  as  security.  The  convey- 
ance upon  condition  by  its  terms 
purports  to  vest  the  entire  estate 
upon  the  breach  of  the  condition, 
just  as  the  absolute  conveyance  does 
in  the  first  instance.  The  equity 
arises  and  is  asserted  in  both  cases 
upon  exactly  the  same  principles, 
and  is  enforced  without  reference 
to  the  agreement  of  the  parties,  but 
from  the  nature  of  the  transaction 
to  which  the  right  attaches,  from 
the  policy  of  the  law.  as  an  insep- 
arable incident."  And  see,  also, 
Johnson  v.  Sherman,  15  Cal.  287, 
291.  76  Am.  Dec.  481;  Lodge  v. 
Turman,  24  Cal.  385,  390;  Cunning- 
ham V.  Hawkins,  24  Cal.  403,  85 
Am.  Dec.  73;  Gay  v.  Hamilton,  33 
Cal.  686;  Hopper  v.  Jones,  29  Cal. 
18:  Jackson  v.  Lodge,  36  Cal.  28; 
Vance  v.  Lincoln.  38  Cal.  586; 
Farmer  v.  Grose,  42  Cal.  169;  Ray- 
nor  V.  Lyons,  37  Cal.  452;  Kuhn  v. 
Rumpp.  46  Cal.  299;  Montgomery 
V.  Spect,  55  Cal.  352;  Booth  v.  Hos- 


kins,  75  Cal.  271.  17  Pac.  225;  Hall 
V.  Arnott,  80  Cal.  348,  ^2  Pac.  200; 
Taylor  v.  McLain,  64  Cal.  513,  2 
Pac.  399;  Healy  v.  O'Brien,  66  Cal. 
517,  6  Pac.  386;  Raynor  v.  Drew. 
72  Cal.  307,  13  Pac.  866;  Murdock 
V.  Clarke,  90  Cal.  427,  27  Pac.  Rep. 
275;  Brison  v.  Brison,  75  Cal.  625, 
17  Pac.  689;  Butler  v.  Hyland,  89 
Cal.  575,  26  Pac.  1108.  Blair  v. 
Squire,  127  Cal.  xviii,  59  Pac.  211; 
Garwood  v.  Wheaton,  128  Cal.  399, 
60  Pac.  961. 

*Moisant  v.  McPhee,  92  Cal.  76, 
28  Pac.  46;  Fisher  v.  Witham,  132 
Pa.  St  488,  19  Atl.  276. 

«» Civil  Code,  §§  2924,  2925;  Hus- 
heon  V.  Husheon,  71  Cal.  407,  12 
Pac.  410;  Peninsular  Trade  &  Fish- 
ing Co.  V.  Pacific  S.  W.  Co.  123 
Cal.  689,  56  Pac.  604. 

"Falk  V.  Wittram,  120  Cal.  479. 
52  Pac.  707,  65  Am.  St  184;  Hen- 
ley  V.  Hotaling,  41  Cal.  22;  Gati- 
ceart  v.  Henry,  98  Cal.  281,  33  Pac. 
92;  Meeker  v.  Shuster  (Cal.),  47 
Pac.  580;  Peres  v.  Crocker  (Cal.), 
47  Pac.  928. 

"Penney  v.  Simmons,  99  Cal. 
380,  33  Pac.  1121. 

»  Civil  Code  Pro.  §  263.  Quinn  v. 
Kellogg  4  Colo.  App.  157,  35  Pac. 
49;  Hall  v.  Linn,  8  Colo.  264,  5 
Pac.  641.  As  to  the  evidence,  see 
Davis  V.  Hopkins,  18  Colo.  153; 
32  Pac.  70;  Perot  v.  Cooper,  17  Colo. 
80,  28  Pac.  391;  Jefferson  O).  Bank 
V.  Hummell,  11  Colo.  App.  337,  53 
Pac.  286. 
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preponderance  in  weight,  but  must  be  clear,  certain  and  conclusive 
that  the  deed  was  executed,  delivered  and  accepted  as  a  mortgage.'* 

§  289.  In  Connecticnt  the  court  in  one  case  seemed  to  regard  it 
as  an  undecided  question  whether  parol  evidence  is  admissible  to 
show  that  an  absolute  deed  is  a  mortgage,"*  but  in  a  later  case  it  was 
held  that  an  absolute  deed,  if  intended  as  a  security  for  a  debt,  is 
to  be  regarded  as  a  mortgage.'®  In  early  cases  it  was  held  that  such 
evidence  was  inadmissible  in  courts  of  law,  either  as  between  the 
parties  or  between  third  persons.'^  An  absolute  deed  may  be  shown 
to  be  a  mortgage  by  evidence  from  any  paper  signed  by  the  grantee 
showing  that  the  deed  was  given  as  security  only.'*  In  equity  parol 
evidence  seems  to  have  been  admitted  to  show  that  the  defeasance 
was  omitted  by  fraud  or  mistake.'* 

§  290.  Delaware. — ^A  court  of  equity  will  treat  a  deed  absolute 
in  form  as  a  mortgage,  or  a  conveyance  in  trust  for  the  pajrment  of 
debts,  if  the  parties  in  executing  it  intended  it  as  a  security.  But 
where  there  was  no  deception,  undue  influence,  or  other  fraudulent 
means  employed  to  procure  a  deed  absolute  in  form,  the  party  rely- 
ing upon  parol  evidence  to  prove  that  there  was  an  agreement,  under- 
standing, or  intention  that  the  instrument  should  be  in  effect  a  mort- 
gage or  security  for  the  payment  of  an  indebtedness,  must  adduce 
clear  and  convincing  proof.*^ 

§  290a.  District  of  Columbia. — A  deed  absolute  in  form  may  be 
shown  by  parol  evidence  to  have  been  intended  as  a  security  for 
money  and  will  be  so  treated  in  equity  as  a  mortgage.**  A  deed 
absolute  in  form  will  not  be  construed  as  a  mortgage  where  the 
evidence  is  unsatisfactory  and  only  suflBcient  to  throw  doubt  on  the 
transaction.*^ 


»•  Perot  V.  Cooper,  17  Colo.  80, 
28   Pac.   391,  31  Am.  St  Rep.  268. 

"Osgood  V.  Thompson  Bank,  30 
Conn.  27.  v 

"•French  v.  Burns.  35  Conn.  359; 
Williams  V.  Chadwick,  74  Conn. 
252,    50   Atl.   720. 

^  Reading  v.  Weston,  8  Conn.  117, 

7  Conn.  143,  149;   Benton  v.  Jones, 

8  Conn.  186. 

"Helton  V.  Avery,  2  Root,  279, 
1  Am.  Dea  70;  French  v.  Lyon,  2 
Root.  69. 

•Washburn  v.  Merrills,  1  Day, 
139,  2  Am.  Dec.  59;  Daniels  v.  Al- 
vord.  2  Root,  196;  Collins  v.  Tlllou, 
26    Conn.    368,    38    Am.    Dec.    398; 

15 — Jones'  Mobt. 


Bacon  v.  Brown,  19  Conn.  29;  Jar- 
vis  V.  Woodruff,  22  Conn.  548;  Mills 
V.  Mills,  26  Conn.  213;  French  v. 
Burns,  35  Conn.  359;  Brainerd  v. 
Brainerd,  15  Conn.  575. 

***  Walker  v.  Farmers'  Bank,  8 
Houst.  (Del.)  258,  14  Atl.  819,  10 
Atl.  94,  98,  per  Salisbury,  Ch.;  Hall 
V.  Livingston,  3  Del.  Ch.  348,  374. 

"Peugh  V.  Davis,  96  U.  S.  332,  2 
Mac  Ar.  (D.  C.)  14;  Balloch  v. 
Hooper,  6  Mack.  (D.  C.)  421;  Nie- 
man  y.  Mitchell,  2  App.  (D.  C.) 
195. 

"Hayward  v.  Mayse.  1  App.  D. 
C.  133;  Hubbard  v.  Stetson,  3  Mc- 
Arthur,  113. 
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§  291.  In  Florida  it  is  provided  that  all  conveyances  made  with 
tbe  intention  of  securing  the  payment  of  money  shall  be  deemed 
mortgages.*'  This  statute,  however,  does  not  change  the  rule  as  to 
the  admission  of  parol  evidence  to  show  that  a  deed  absolute  on  its 
face  was  intended  as  a  mortgage;  but  some  ground  for  equitable 
interference  must  be  shown,  such  as  fraud,  accident,  or  mistake  in 
the  execution  of  the  instrument.**  In  a  late  case  the  court  say  that 
parol  evidence  is  admissible  in  equity  to  show  that  an  absolute  deed 
was  intended  as  a  mortgage;  that  the  court  looks  beyond  the  terms 
of  the  instrument  to  the  real  transaction;  and  that  any  evidence 
tending  to  show  this  is  admissible.** 

§  292.  In  Oeorgia  it  is  provided  by  statute  that  a  deed  absolute 
on  its  face,  accompanied  with  possession  of  the  property,  shall  not 
be  proved,  at  the  instance  of  the  parties,  by  parol  evidence,  to  be  a 
mortgage  only,  unless  fraud  in  its  procurement  is  the  issue  to  be 
tried.*'  Such  a  deed  passes  the  legal  title,  and  enables  the  grantee 
to  recover  possession  by  ejectment,  although  a  formal  mortgage  does 
not.*'  It  may,  nevertheless,  be  used  as  security  for  a  debt.*®  "It 
does  not  follow,  because  a  mortgage  is  only  security,  that  every  se- 
curity is  only  a  common  mortgage."*'     The  grantor  in  possession 


«R.  S.  1891,  §  1981. 

•♦Chairea  v.  Brady.  10  Fla.  133; 
Matthews  v.  Porter.  16  Fla.  466; 
Lindsay  v.  Matthews,  17  Fla.  577. 
"This  question,"  says  Du  Pont,  C. 
J.,  in  the  latter  case,  **has  been  a 
fruitful  source  of  litigation  in  the 
courts  of  the  country,  and  there 
has  been  great  diversity  and  con- 
tradiction in  the  adjudications  of 
the  several  States  constituting  the 
late  Union,  in  some  of  them,  any 
evidence  going  to  show  the  inten- 
tion of  the  parties  is  admissible  to 
fix  the  character  of  the  instrument; 
while  in  others  it  is  held  that  such 
evidence  only  as  tends  to  show 
fraud,  accident,  mistake,  or  trust 
will  be  permitted.  We  are  not  aware 
that  there  has  been  any  authoritive 
adjudication  of  the  question  in  this 
State,  and  is  now  presented  to  us 
as  one  of  first  impression.  The 
theory  upon  which  the  former  class 
of  adjudications  proceed  is,  that  the 
fact  of  a  deed  being  given  as  secur- 
ity determines  its  character,  and 
not  the  evidence  of  the  fact.  Also, 
that  parol  evidence  that  a  deed  is  a 
mortgage  is  not  heard  in  contra- 
diction of  the  deed,  but  In  explana- 
tion of  the  transaction  to  prevent 
the   perpetration   of  fraud   by   the 


mortgagee."  See.  also.  Shear  v. 
Robinson,  18  Fla.  379;  Walls  v. 
Endel.  20  Fla.  86;  Franklin  v. 
Ayer,  22  Fla.  654. 

"First  Nat.  Bank  v.  Ashmead^ 
23  Fla.  379,  2  So.  657. 

«§  ae;  Code  1882,  §  3809.  Code 
1895.  §  2725.  And  see  Spence  v. 
Steadman.  49  Ga.  133,  139;  Keith 
v.  Catchings.  64  Ga.  773;  Hall  v. 
Waller,  66  Ga.  483;  New  England 
Mortg.  Sec.  Co.  v.  Jarver,  60  Fed. 
660,  9  C.  C.  A.  190,  23  U.  S.  App. 
114.  But  it  may  be  shown  by  such 
evidence  to  be  a  mortgage  in  a 
contest  between  general  creditors 
of  the  mortgagor  and  his  widow 
claiming  dower  iU'  the  property. 
Carter  v.  Hallahan,  61  Ga.  314. 

^'Code  1882,  §  1969;  Code  1895, 
§  2771;  Thaxton  v.  Roberts,  66  Ga, 
704;  McLaren  v.  Clark.  80  Ga.  423. 
7  S.  E.  230;  Broach  v.  Smith,  75 
Ga.  159;  Mitchell  v.  Fullington.  83 
Ga.  301.  9  S.  W.  1083;  Ashley  v. 
Cook,  109  Ga.  653.  35  S.  E.  89. 

^Broach  v.  Barfleld,  57  Oa.  601. 
604;  Carter  v.  Gunn,  64  Ga.  651; 
Jewell  V.  Walker.  109  Ga.  241,  34 
S.   E.   337. 

•Biggers  v.  Bird.  55  Or.  650.. 
652. 
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may  defend  his  poeaeeeion  by  pleading  an  equitable  plea  and  doing 
equity;  that  is,  tendering  the  debt  and  interest.  When  the  deed 
has  served  its  purpose,  that  is,  when  the  debt  is  discharged,  the  facts 
having  been  established  by  competent  evidence,  the  creditor  will  be 
compelled  to  reconvey.'®  He  is  treated  as  holding  the  title  in  trust 
for  his  debtor.*^  Evidence  of  the  value  of  the  property  is  material 
upon  the  issue  whether  a  deed  is  an  absolute  conveyance  or  a  mort- 
gage.'*  The  creditor  may  sue  for  the  debt  secured  and  may  have  a 
special  judgment  subjecting  the  property  to  the  payment  of  the 
debt." 

§  292a.  Idaho. — The  intention  of  the  parties  to  an  absolute  deed 
may  be  ascertained  by  parol  testimony  and  when  ascertained  will  be 
carried  out  by  the  courts.'* 

§  293.  In  Illinois  it  is  provided  by  statute  that  every  deed  of  real 
estate  intended  as  security,  though  absolute  in  terms,  shall  be  con- 
sidered as  a  mortgage.""  Such  intention  may  be  proved  by  parol  in 
an  action  at  law  where  the  title  is  not  directly  in  issue."*  In  order 
to  change  an  absolute  sale  into  a  mortgage,  the  evidence  must  clearly 
show  the  intention  of  parties  to  make  a  mortgage."^  To  convert  a  deed 
absolute  in  form  into  a  mortgage  the  burden  of  overcoming  the  pre- 
sumption of  law  that  the  deed  is  what  it  purports  to  be  rests  upon 
the  party  claiming  that  it  is  a  mortgage."®  To  overcome  the  express 
terms  of  the  deed,  a  debt  must  exist,  and  the  liability  to  pay  it.  The 
kind  of  parol  evidence  which  is  properly  receivable  to  show  an  ab- 
solute deed  to  be  a  mortgage  is  that  of  facts  and  circumstances  of 
such  a  nature  as,  in  a  court  of  equity,  will  control  the  operation  of  a 
deed,  and  not  of  loose  declarations  of  parties  touching  their  in- 
tentions or  understanding.  The  latter  is  a  dangerous  species  of 
evidence  upon  which  to  disturb  the  title  to  land,  being  extremely 
liable  to  be  misunderstood  or  perverted.  If  the  papers  show  upon 
their  face  a  sale  and  agreement  for  repurchase,  to  make  the  transac- 


■*8ee  Ga.  Laws  1889,  p.  118;  Laws 
1893.  p.  117. 

"Blggers  V.  Bird,  55  Ga.  650, 
652;  Lackey  v.  Bostwick.  54  Ga. 
45;   Hopkins  v.  Watts,  27  Ga.  490. 

■'Rodgers  v.  Moore,  88  Ga.  88» 
13  S.  E.  962. 

"Jewell  V.  Walker,  109  Ga.  241, 
34  S.  E.  337. 

••Winters  v.  Swift,  2  Ida.  60,  3 
Pac.  15;  Felland  v.  Vollmer  Mill. 
Ik  Mer.  Co.   (Ida.)   53  Pac.  268. 

"R.  S.  1874,  p.  713;  R.  S.  1880, 
ch.  95,  §  12;  Annot.  Stats.  1885,  ch. 
95,  S  12;  Union  Mutual  L.  Ins.  Co. 


V.  Slee.  123  111.  57,  12  N.  E.  543, 
13  N.  E.  222. 

"German  Ins.  Co.  v.  Gibe,  162 
in.  251,  44  N.  E.  490,  aCf'd,  59 
111.  App.  614;  May  v.  May,  158  111. 
209,  42  N.  W.  56. 

"May  V.  May,  55  111.  App.  488. 
ard.  158  111.  209,  42  N.  B.  56; 
Low  V.  Graff,  80  111.  360;  Knocka- 
mns  V.  Shepard,  54  111.  500;  Gaines 
V.  Heaton,  198  111.  479,  64  N.  E. 
1081. 

"Heaton  v.  Gaines,  198  111.  479, 
64  N.  E.  1081,  arg,  100  111.  App. 
26. 
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tion  a  mortgage  the  evidence  must  do  more  than  create  a  doubt  as 
to  the  character  of  the  transaction.'^'* 

Evidence  of  fraud,  or  undue  advantage  or  oppression,  is  allowed, 
as  tending  to  show  that  an  absolute  conveyance  should  be  regarded 
as  a  mortgage.*®  If  the  fact  be  established  by  parol  evidence  that 
there  was  a  loan  of  money,  equity  regards  the  deed  as  a  security  for 
the  repayment  of  the  money  loaned.®^  To  establish  this  fact,  a  parol 
agreement  that  the  land  conveyed  should  be  held  by  the  grantee  as 
security  for  money  loaned  the  grantor,  or  paid  for  his  benefit,  may 
be  proved;*^  or  that  it  should  be  held  to  indemnify  the  grantee  for 
moneys  to  be  paid  by  him  on  the  debts  of  the  grantor.*'  In  short, 
any  evidence  is  admissible  which  tends  to  show  the  relations  between 
the  parties,  or  to  show  any  other  fact  or  circumstance  of  a  nature  to 
control  the  deed,  and  establish  such  an  equity  as  would  give  a  right 
of  redemption.**    Any  circumstance  tending  to  illustrate  the  purpose 


"Klock  V.  Walter,  70  111.  416; 
Remington  v.  Campbell,  60  111.  516; 
Wilson  V.  McDowell,  78  111.  514; 
Dwen  V.  Blake,  44  111.  135;  Heald 
V.  Wright,  75  111.  17;  Taintor  v. 
Keys,  43  111.  332;  Price  v.  Karnes, 
59  111.  276;  Alwood  v.  Mansfield, 
59  111.  496;  Shays  v.  Norton,  48  111. 
100;  Christie  v.  Hale,  46  111.  117, 
120;  Hunter  v.  Hatch,  45  111.  178; 
Pitts  V.  Cable,  44  111.  103;  Parmelee 
V.  Lawrence,  44  111.  405;  Ewart  v. 
Walling,  42  111.  453;  Silsbee  v. 
Lucas,  36  111.  462 ;  Lindauer  v.  Cum- 
mings,  57  111.  195;  Sutphen  v.  Cush- 
man,  35  111.  186;  Roberts  v.  Rich- 
ards, 36  111.  339;  Reigard  v.  McNeil, 
38  111.  400;  Snyder  v.  Griswold,  37 
111.  216;  Preschbaker  v.  Feaman, 
32  111.  475;  Ennor  v.  Thompson,  46 
111.  214;  Welder  v.  Clark,  27  111. 
251;  Maxfleld  v.  Patchen,  29  111. 
39;  Shaver  v.  Woodward,  28  111. 
277;  De  Wolf  v.  Strader.  26  111. 
225;  Tillson  v.  Moulton,  23  111.  648; 
Davis  V.  Hopkins.  15  111.  519;  Smith 
V.  Cremer,  71  111.  185;  Coates  v. 
Woodworth,  13  111.  654;  Miller  v. 
Thomas,  14  111.  428;  Magnusson  v. 
JqJiUMMn,  73  111.  156;  Strong  v.  Shea, 
83  111.  575;  Westlake  v.  Horton,  85 
111.  228;  Sharp  v.  Smitherman,  85 
111.  153;  Hancock  v.  Harper,  86  111. 
445;  Knowles  v.  Knowles,  86  111. 
1;  Clark  v.  Finlon,  90  111.  245; 
Darst  V.  Murphy,  119  111.  343, 
9  N.  E.  887;  Bartling  v.  Brasuhn, 
102  111.  441;  Union  Mut.  L.  Ins. 
Co.  V.  White,  106  111.  67;  Bearss  v. 
Ford.  108  111.  16;  Bailey  v.  Bailey, 


115  111.  551,  4  N.  E.  394;  Strong  v. 
Strong,  126  111.  301,  18  N.  E.  665; 
Whittemore  v.  Fisher,  132  111.  243. 

24  N.  E.  636. 

••Brown  v.  Gaffney,  28  111.  149. 

"Wynkoop  v.  Cowing,  21  111.  570; 
Williams  v.  Bishop,  15  111.  553,  555, 
18  111.  101;  Smith  v.  Sackett.  15 
111.  528.  530;  Davis  v.  Hopkins,  15 
111.   519. 

••Reigard  v.  McNeil,  38  111.  400: 
Scanlan    v.    Scanlan,    134    111.    630, 

25  N.  E.  652. 

••Roberts  v.  Richards,  36  111.  339. 

•*In  Sutphen  v.  Cushman.  35  III. 
186.  Mr.  Justice  Beckwith  states 
very  clearly  the  rule  governing  the 
admission  of  parol  evidence  in  such 
cases:  "In  determining  whether  the 
transaction  consummated  by  the 
deed  in  question  was  an  absolute 
sale  or  should  be  regarded  merely 
as  a  mortgage,  we  entirely  disre- 
gard the  testimony  of  those  wit- 
nesses introduced  for  the  purpose 
of  establishing  their  understanding 
of  the  nature  of  the  transaction, 
and  who  relate  conversations  of  the 
parties.  The  conveyance  purports 
to  convey  an  absolute  estate  to  the 
grantee,  and  it  must  be  taken  as  the 
exponent  of  the  right  of  the  parties, 
unless  some  equity  is  shown,  not 
founded  on  the  mere  allegation  of  a 
contemporaneous  understanding  in- 
consistent with  the  terms  of  the 
deed,  but  independently  both  of  the 
deed  itself  and  of  the  understanding 
with  which  it  was  executed.  The 
right  to  redeem  lands  conveyed  can- 
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and  intent  of  the  parties,  including  their  declarations  at  the  time  of 
the  execution  of  the  instrument,  may  be  given  in  evidence.®'^ 

§  294.  Indiana. — ^The  admission  of  parol  evidence  to  show  that  an 
absolute  deed  was  executed  merely  as  security  for  the  payment  of 
money,  or  the  performance  of  some  act,  is  a  well-settled  rule  in  this 
state.'*    Formerly  the  ground  on  which  it  was  received  seemed  to  be 

not  be  established  by  simply  prov-  deed  will  have  the  character  of  a 
ing  that  such  was  the  understand-  mortgage,  without  other  proof  of 
ing  on  which  the  deed  was  exe-  fraud  than  is  implied  in  showing 
cuted,  because  equity  as  well  as  the  that  a  conveyance,  taken  for  the 
law,  will  seek  for  the  understand-  mutual  benefit  of  both  parties,  has 
ing  of  the  parties  in  the  deed  itself,  been  appropriated  soley  to  the  use 
The  right  must  be  one  paramount  of  the  grantee." 
to,  and  independent  of,  the  terms  *  Darst  v.  Murphy,  119  111.  343, 
of  the  deed,  as  well  as  of  the  under-  9  N.  E.  887;  Helm  v.  Boyd,  124  111. 
standing  between  the  parties  at  the  370,  16  N.  E.  85;  Bartling  v. 
time  it  was  executed.  Parol  evi-  Brasuhn,  102  111.  441;  Bentley  v. 
dence  is  admissible  so  far  as  it  O'Bryan,  111  111.  53;  Workman  v. 
conduces  to  show  the  relations  be-  Greening,  115  111.  477,  4  N.  E.  385; 
tween  the  parties,  or  to  show  any  Conant  v.  Riseborough,  139  111.  383, 
other  fact  or  circumstance  of  a  28  N.  E.  789,  affirming  30  111.  App. 
nature  to  control  the  deed,  and  to  498;  Aetna  Ins.  Co.  v.  Jacobson, 
establish  such  an  equity  as  would  105  111.  App.  283. 
give  a  right  of  redemption,  and  no  **  Heath  v.  Williams,  36  Ind.  495; 
further.  In  the  application  of  this  Davis  v.  Stonestreet,  4  Ind.  101; 
rule,  parol  evidence  is  received  to  Smith  v.  Parks,  22  Ind.  59;  Hay- 
establish  the  fact  that  a  debt  ex-  worth  v.  Worthington.  5  Blackf. 
isted.  or  money  was  loaned  on  ac-  361,  35  Am.  Dec.  126;  Blair  v.  Bass, 
count  of  which  the  conveyance  was  4  Blackf.  539;  Harbison  v.  Liemon, 
made;  for  such  facts  will,  in  a  3  Blackf.  51,  23  Am.  Dec.  376;  Con- 
court  of  equity,  control  the  opera-  well  v.  Evill,  4  Blackf.  67;  Cross 
tion  of  the  deed.  So,  too,  in  regard  v.  Hepner,  7  Ind.  359;  Crane  v. 
to  any  other  fact  or  circumstance  Buchanan,  29  Ind.  570;  Graham  v. 
having  the  same  operation.  From  Graham,  55  Ind.  23;  Butcher  v. 
some  expressions  of  opinion  In  cases  Stultz.  60  Ind.  170 ;  Caress  v.  Foster, 
hitherto  decided  by  this  court,  it  62  Ind.  145;  Cravens  v.  Kitts,  64 
has  been  supposed  that  a  more  en-  Ind.  581;  Herron  v.  Herron,  91  Ind. 
larged  rule  has  been  adopted  in  this  278;  Parker  v.  Hubble,  75  Ind.  580; 
State,  but  a  careful  examination  Landers  v.  Beck,  92  Ind.  49;  Cox 
of  them  will  show  that  this  court  v.  RatclifTe,  105  Ind.  374.  5  N.  E. 
has  never  departed  frorii  the  rule  5;  Voss  v.  Eller,  109  Ind.  260,  10 
we  now  enunciate."  ■  N.  E.  74;  Hanlon  v.  Doherty.  109 
The  ground  or  principle  of  the  Ind.  37,  9  N.  E.  782;  Turpie  v. 
doctrine  was  also  considered  in  Lowe,  114  Ind.  37,  15  N.  E.  834; 
Ruckman  v.  Alwood,  71  111.  155,  Kitts  v.  Willson,  130  Ind.  492,  29 
where,  after  referring  to  the  earlier  N.  E.  401;  Brown  v.  Follette,  155 
cases  in  this  State,  the  court  say:  Ind.  316,  58  N.  E.  197;  Beatty  v. 
"It  will  be  perceived  that  in  none  Brummett,  94  Ind.  76;  Hamilton  v. 
of  these  cases  did  the  court  at-  Byram,  122  Ind.  283,  23  N.  E.  795; 
tempt  to  range  the  jurisdiction,  to  Mott  v.  Fiske,  155  Ind.  597;  58  N. 
turn  an  absolute  deed  into  a  mort-  E.  1053;  Singer  Manuf.  Co.  v.  For- 
gage  by  parol  evidence,  under  any  syth.  108  Ind.  334;  9  N.  E.  372; 
specific  head  of  equity,  such  as  Diven  v.  Johnson,  117  Ind.  512,  20 
fraud,  accident,  or  mistake;  but  the  N.  E.  428,  3  L.  R.  A.  308;  Pickett 
rule  seems  to  have  grown  into  rec-  v.  Green,  120  Ind.  584,  22  N.  E. 
ognition  as  an  independent  head  737;  Matchett  v.  Knlsely,  27  Ind. 
of  equity.  Still  it  must  have  its  App.  664;  Loeb  v.  McAlister,  15 
foundation  in  this,  that,  where  the  Ind.  App.  643,  41  N.  E.  1061,  44  N. 
transaction  is  shown  to  have  been  E.  378. 
meant  as  a  security  for  a  loan,  the 
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fraud  or  mistake ;  and  the  attempt  to  set  up  such  a  deed  as  an  absolute 
conveyance  was  regarded  in  itself  as  a  fraud ;  but  the  latest  decisions 
hold  that,  without  showing  any  fraud,  accident,  or  mistake,  parol 
evidence  is  admissible  to  prove  that  an  absolute  deed  was  intended 
as  a  security.®^  The  proof  that  a  mortgage  was  intended  must  be  clear 
and  decisive/^ 

The  owner  of  a  tract  of  land  executed  first,  second  and  third 
mortgages  thereon.  Thereafter  when  the  first  mortgage  became 
due  it  was  paid  by  the  holder  of  the  second  mortgage,  to  whom  a 
deed  of  the  property  was  given  as  security  for  the  amount  due  on 
both  mortgages,  it  being  agreed  as  a  part  of  the  transaction  that 
the  time  of  payment  of  the  second  mortgage  should  be  extended. 
It  was  held,  that  the  deed  given  was  in  fact  a  mortgage  and,  was  a 
lien  superior  to  that  of  the  third  mortgage.®* 

§  295.  In  Iowa  parol  evidence  is  admissible,  on  the  ground  that 
to  declare  that  to  be  a  sale  which  was  really  a  mortgage  would  be 
a  fraud.^®  Such  evidence  is  not  admitted  to  contradict  or  vary  the 
written  deed,  but,  as  an  exception  to  the  rule,  to  show  the  intention 
of  the  parties.  The  burden  of  proving  that  a  mortgage  was  intended 
is  upon  the  party  seeking  to  establish  it  as  such,  and  the  proof  must 
be  clear,  satisfactory,  and  conclusive,^  ^  and  even  then  the  evidence  is 
received  with  caution.  Inadequacy  of  the  consideration  paid  is  a 
strong  circumstance  to  support  the  claim  that  the  conveyance  was 

"Beatty  v.  Brummett,  94  Ind.  76;  Sunderland  v.  Sunderland,  19  Iowa, 

Smith  V.  Brand,  64   Ind.  427;    Cox  325;  Cooper  v.  Skeel,  14  Iowa,  578; 

V.  RatcUffe.  105  Ind.  374,  5  N.  E.  5.  Atkins  v.  Faulkner,  11  Iowa.  326; 

•Con well  V.  Evill,  4  Blackf.  67;  Noel  v.  Noel,  1  Iowa,  423;  HoUiday 

Fox  V.  Fraser,  92  Ind.  265;  Herron  v.    Arthur,    25     Iowa,    19;     Wood- 

V.  Herron,  91   Ind.  278;    Parker  v.  worth    v.    Carman,    43    Iowa,    504: 

Hubble,    75    Ind.    580;    Landers    v.  Knight  v.  McCord,  63  Iowa,  429.  19 

Beck,  92  Ind.  49;  Lucas  v.  Hendrix,  N.    W.    310;     Ensminger    v.    Ens- 

92    Ind.    54;    Cox   v.   Ratcliffe,    105  minger,  75  Iowa,  89,  39  N.  W.  208. 

Ind.  374,  5  N.  E.  5;  Rogers  v.  Beach,  9  Am.  St.  Rep.  462;  Kibby  v.  Harsh, 

115  Ind.  413,  17  N.  E.  609;  Voss  v.  61  Iowa.  196,  16  N.  W.  85;   Langer 


Eller,  109  Ind.  260,  10  N.  E.  74. 


V.   Meservey,    80    Iowa,    158,    45   N. 


•Matchett    v.    Knisely,    27    Ind.    W.  732;    Baird  v.  Reininghaus,  87 


App.  664. 


Iowa,  167,  54  N.  W.  148;  McLaugh- 


^«  Roberts  v.  MoMahan,  4  Greene,    lin  v.  Royce,  108  Iowa.  254,  78  N.  W. 


34;  Johnson  v.  Smith,  ^9  Iowa,  549; 
Berberick   v.   Fritz,   39   Iowa,   700; 


1105;  Haggerty  v.  Brower,  105  Iowa. 
395.  75  N.  W.  321;   Corliss  v.  Con- 


Beroud  v.  Lyons,  85  Iowa,  482,  52     able,   74    Iowa,   58,   36   N.   W.    891. 


N.  W.   486. 
"Zuver  V.  Lyons,  40  Iowa,  510; 


Roberston  v.   Moline  Milburn-Stod- 
dard  Co.   106  Iowa,  414,  76  N.  W. 


Corbit   V.    Smith,    7    Iowa,    60,    71  736.     Loose  random  statements  by 

Am.  Dec.  431;  Hyatt  v.  Cochran,  37  a  grantee  to  disinterested   persons 

Iowa,  309;   Crawford  v.  Taylor,  42  that  the  land  was  conveyed  to  him 

Iowa,  260;    Gardner  v.  Weston,  18  In  trust  merely  are  not  admissible 

Iowa,  33;  Green  v.  Turner,  38  Iowa,  to  show  that  a  deed  was  intended 

112;    Wilson   v.    Patrick,    34    Iowa,  as   a   mortgage.     England   v.   Bng- 

362;  Key  v.  McCleary,  25  Iowa,  191;  land,  94  Iowa,  716,  61  N.  W.  920. 
Childs  V.   Griswold,   19   Iowa,  862; 
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intended  to  operate  as  a  mortgage;  and  the  fact  that  the  grantor 
remains  in  possession  is  also  to  be  considered  in  determining  this 
question.^'  The  conduct  of  the  parties,  and  all  the  surrounding  cir- 
cumstances, will  be  weighed.  It  is  not  necessary  to  show  that  a  de- 
feasance has  been  omitted  or  destroyed  by  fraud  or  mistake.^' 

§  296.  In  Kansas  it  is  declared  that,  although  such  evidence  may 
not  be  admissible  at  law,  it  is  in  equity.  Although  no  written  de- 
feasance was  ever  executed  between  the  parties,  their  understanding, 
intention,  or  agreement  may  be  shown  to  create  a  parol  defeasance. 
The  mortgage  results  from  the  facts  of  the  case,  and  the  statute  of 
frauds  and  the  statute  relating  to  trusts,  while  making  void  parol 
agreements  respecting  land,  do  not  make  void  an  estate  which  re- 
sults from,  or  is  created  by,  operation  of  law.  This  evidence  is  ad- 
mitted to  show  the  facts  of  the  case  which  render  the  deed  defeasi- 
ble.^* The  deed  may  be  declared  a  mortgage  not  only  upon  the  appli- 
cation of  the  grantor,  but  also  upon  application  of  his  creditors 
who  seek  to  reach  his  interest  by  attachment."'*  The  evidence  must  . 
be  clear  and  decisive.''* 

§  297.  Kentucky. — Parol  evidence  is  admitted  in  this  class  of 
cases  only  upon  the  ground  of  fraud  or  mistake.^'  Especially  if  the 
transaction  be  infected  with  usury,  it  is  admissible  to  show  that  the 
real  character  of  the  transaction  is  different  from  what  it  purports  to 
be."'*  In  some  decisions  an  absolute  deed  has  been  held  to  be  a  mort- 
gage, though  neither  fraud  nor  mistake  was  shown  in  its  execution, 
on  the  intention  of  the  parties  as  shown  by  the  attendant  circum- 
stances.''* The  burden  of  proof  to  show  an  absolute  deed  to  be  a 
mortgage  is  upon  the  grantor,  whose  unsupported  testimony,  when 
denied  by  the  grantor  is  insufficient.**  The  latest  decision  of  the 
Court  of  Appeals  reaflBrms  the  statement  at  the  beginning  of  this 


"Wilson  V.  Patrick,  34  Iowa,  362; 
Trucks  ▼.  Lindsey,  18  Iowa,  504. 

"Blgler  V.  Jack,  114  Iowa,  'es?, 
87  N.  W.  700. 

^^  Moore  v.  Wade,  8  Kan.  880; 
Glynn  v.  Home  Building  Asso.  22 
Kan.  746;  McDonald  v.  Kellogg,  30 
Kan.  170,  2  Pac.  507;  Barnes  ▼. 
Crockett,  4  Kan.  App.  777,  46  Pac. 
997. 

^Bennett  v.  Wolverton,  24  Kan. 
284. 

**  Winston  y.  Bumell,  44  Kan. 
367,  24  Pac.  477. 

"  Skinner  t.  Miller,  6  Litt  84.  86; 
Blanchard  y.  Kenton,  4  Bibb,  461; 


Crutcher  y.  Muir,  90  Ky.  142,  13  S. 
W.  435;  Munford  y.  Green,  103  Ky. 
140. 

"Murphy  y.  Trigg,  1  Mon.  72; 
Lindley  y.  Sharp,  7  Mon.  248;  Cook 
y.  Colyer,  2  B.  Mon.  71;  Stapp  y. 
Phelps,  7  Dana,  296. 

"Gossum  y.  Gossum  (Ky.).  15  S. 
W.  1057;  Green  y.  Ball,  4  Bush 
(Ky.)  586;  Brey  y.  Barbour  (Ky.), 
20  S.  W.  899:  Dayis  y.  Eastham,  81 
Ky.  116;  Seiler  y.  Northern  Bank, 
86  Ky.  128.  5  S.  W.  636;  Timmons  y. 
Center  (Ky.),  43  S.  W.  437. 

"Ruyon  y.  Pogue  (Ky.),  42  8. 
W.  910. 
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section  that  parol  evidence  is  admissible  only  in  case  there  is  an  alle- 
gation of  fraud  or  mistake.®^ 

§  297a.  Loiiisiana. — ^A  conveyance  in  the  form  of  an  absolute 
sale,  but  intended  and  understood  by  both  parties  to  be  a  security 
for  a  debt,  is  a  mortgage,  and  does  not  vest  the  ownership  in  the 
apparent  buyer.  Parol  evidence  is  admissible  to  show  the  real  na- 
ture of  the  conveyance.®^ 

§  298.  In  Maine,  by  statutory  definition,  mortgages  of  real  estate 
include  those  made  in  the  usual  form  in  which  the  condition  is  set 
forth  in  the  deed,  and  those  made  "by  a  conveyance  appearing  on  its 
face  to  be  absolute,  with  a  separate  instrument  of  defeasance  exe- 
cuted at  the  same  time,  or  as  part  of  the  same  transaction.*^  Parol 
evidence  is  not  admissible  at  law  to  convert  an  absolute  deed  into  a 
mortgage.®*  In  equity  a  resulting  trust  was  formerly  held  to  arise  in 
favor  of  a  grantor  who  had  conveyed  land  by  an  absolute  deed  to 
secure  a  debt  due  to  the  grantee,  imder  which  redemption  might  be 
had  within  a  reasonable  time.®*^  By  recent  decisions  a  new  rule  in 
equity  has  been  adopted.  Where  the  proof  is  clear  and  convincing,  a 
deed  absolute  on  its  face  may  be  construed  to  be  an  equitable  mort- 
gage.®* In  a  late  case  upon  this  subject  the  court  said:  "It  is  a 
sound  policy  as  well  as  principle  to  declare,  that  to  take  an  absolute 
conveyance  as  a  mortgage,  without  any  defeasance,  is  in  equity  a 
fraud."®^  The  intention  of  the  parties  is  the  criterion,  and  this  may 
be  ascertained  from  any  facts  within  or  without  the  deed. 


"Munford  v.  Green,  103  Ky.  140. 
Where  the  court  say  that  in  Seller 
V.  Northern  Bank,  86  Ky.  128,  there 
was  no  question  involving  the  right 
to  introduce  parol  evidence  to  vary 
a  written  instrument. 

"Crozier  v.  Ragan,  88  La.  Ann. 
154;  Parmer  v.  Mangham,  31  La. 
Ann.  348.  In  Mulhaupt  v.  Youree, 
35  La.  Ann.  1052,  it  was  held  that 
where,  in  a^-flale  with  an  agreement 
of  redemption,  possession  was  given 
to  the  purchaser,  written  evidence 
alone  is  admissible  to  show  the 
sale  a  mortgage  unless  fraud  or 
error  be  charged.  See,  also,  Frank- 
lin V.  Sewall  (La.  1903),  34  So.  448. 

•«  R.  S.  1883,  ch.  90,  §  1. 

•"Bryant  v.  Crosby,  36  Me.  562; 
Ellis  V.  Higgins,  32  Me.  34;  Thom- 
aston  Bank  v.  Stimpson,  21  Me.  195. 

"  Richardson  v.  Woodbury,  43  Me. 
206;  Howe  v.  Russell,  36  Me.  115; 
Whitney  v.  Batchelder,  32  Me.  313. 

••Stinchfleld  v.  Mllliken,   71  Me. 


567.  This  doctrine  was  first  al- 
lowed in  this  State  in  Rowell  v. 
Jewett,  69  Me.  293,  afDrmed  in 
Knapp  V.  Bailey,  79  Me.  195,  9  Atl. 
122;  Reed  v.  Reed,  75  Me.  264; 
Jameson  v.  Emerson,  82  Me.  359, 
19  Atl.  831;  Bradley  v.  Merrill.  88 
Me.  319,  34  Atl.  160;  Libby  v.  Clark, 
88  Me.  32,  33  Atl.  657. 

Since  the  statute  of  1874.  ch.  175, 
conferring  full  jurisdiction  in 
equity,  the  court  has  complete  juris- 
diction over  equitable  mortgages. 
Reed  v.  Reed.  75  Me.  264. 

The  dictum  of  the  court  in  Rich- 
ardson V.  Woodbury,  43  Me.  206. 
that  a  resulting  trust  arises  in  such 
case,  is  not  supported  by  any  relia- 
ble authority  or  well-grounded  rea- 
son, and  it  has  never  been  followed. 
Reed  v.  Reed,  75  Me.  264,  per  Vir- 
gin, J. 

■"Stinchfleld  v.  Mllliken,  71  Me. 
567. 
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§  299.  Maryland. — Parol  evidence  is  admitted  only  to  show  that 
the  defeasance  was  omitted  or  destroyed  by  fraud  or  mistake.®*  It  is 
admitted  upon  the  same  principle  that  it  is*  admitted  to  establish  a 
resulting  trust.*'  It  is  admitted,  according  to  the  more  recent  cases, 
not  only  to  prevent  fraud  and  oppression,  but  to  promote  substantial 
justice  between  the  parties,  and  to  carry  out  their  real  intentions.**^ 
The  evidence  must  be  clear  and  decisive.**  Fraud  may  be  inferred 
from  the  facts  and  circumstances  of  the  case,  from  the  character  of 
the  contract,  or  from  the  condition  of  the  parties.** 

§  300.  In  Kassachnsetts  parol  evidence  is  admitted  in  such  cases, 
not  to  vary,  add  to,  or  contradict  the  deed,  but  to  establish  the  fact  of 
an  inherent  fault  in  the  transaction  or  its  consideration,  which  affords 
ground  for  avoiding  the  effect  of  the  deed  by  restraining  its  operation 
or  defeating  it  altogether.**    This  doctrine  is  regarded  as  a  sound  and 

•Bank  of  WestmUiflter  v.  Whyte, 
1  Md.  Ch.  636,  3  Md.  Ch.  508;  Far- 
reU  V.  Bean,  10  Md.  217;  Bend  v. 
Susquehanna  Bridge  ft  Bank  Co.  6 
H.  ft  J.  128,  14  Am.  Dec.  261;  Artz 
V.  Grove,  21  Md.  456,  474;  Dough- 
erty V.  McColgan,  6  6.  ft  J.  275; 
Baugher  v.  Merryman,  32  Md.  185. 
And  see  Price  v.  Gover,  40  Md.  102. 

•Cochrane  v.  Price  (Md.),  8  Atl. 
361;  Booth  v.  Robinson,  65  Md. 
419,  461. 

•Booth  V.  Robinson,  65  Md.  419, 
451;  Gaither  v.  Clarke,  67  Md.  18, 
8  Atl.  740. 

•* Cochrane  v.  Price  (Md.),  8  Atl. 
361;  Faringer  t.  Ramsey,  2  Md. 
365. 

•Thompson  v.  Banks,  2  Md.  Ch. 
430,  3  Md.  Ch.  138;  Brogden  v. 
Walker,  2  H.  ft  J.  285;  Watklns  v. 
Stockett,  6  H.  ft  J.  435. 

•  Campbell  v.  Dearborn,  109  Mass. 
130.  12  Am.  Rep.  671;  Newton  v. 
Fay,  10  Allen,  505;  Glass  v.  Hul- 
bert.  102  Mass.  24,  3  Am.  Rep.  418; 
Pond  T.  Eddy,  113  Mass.  149;  Mc- 
Donough  V.  Squire,  111  Mass.  217; 
McDonough  v.  O'Neil,  113  Mass.  92; 
CuUen  V.  Carey,  146  Mass.  50,  15 
N.  E.  131.  Prior  to  the  statute  of 
1855,  ch.  194,  §  1,  Gen.  Stat.  ch.  113, 
S  2,  conferring  upon  the  Supreme 
Judicial  Court  jurisdiction  in  equity, 
"in  all  cases  of  fraud,  and  of  con- 
veyances or  transfers  of  real  estate 
in  the  nature  of  mortgages,"  the 
Jurisdiction  of  the  court  in  rela- 
tion to  the  foreclosure  and  redemp- 
tion of  mortgages  was  confined  to 
cases  of  a  defeasance  contained  in 


the  deed,  or  in  some  other  instru- 
ment under  seal.  Eaton  v.  Green, 
22  Pick.  526;  Flagg  v.  Mann,  14 
Pick.  467,  478;  Lincoln  v.  Parsons, 
1  Allen,  388;  Coffin  v.  Lorlng,  9  Al- 
len, 154;  Flint  v.  Sheldon,  13  Mass. 
443,  7  Am.  Dec.  162;  Stackpole  v. 
Arnold,  11  Mass.  27,  6  Am.  Dec. 
150;  Kelleran  v.  Brown,  4  Mass. 
443;  Boyd  v.  Stone,  11  Mass.  442; 
Bodwell  V.  Webster,  13  Pick.  411, 
413;  Saunders  v.  Frost,  5  Pick.  259. 
16  Am.  Dec.  394.  But  before  that 
statute  parol  evidence  had  been  fre- 
quently admitted  where  there  was  a 
deed  and  a  provision  for  a  recon- 
veyance, to  show  the  real  nature 
of  the  transaction;  and  the  instru- 
ments had  been  construed  as  con- 
stituting a  mortgage  when  it  was 
shown  that  the  transaction  was 
really  and  essentially  a  loan  of 
money.  Flagg  v.  Mann,  14  Pick. 
467;  Rice  v.-  Rice,  4  Pick.  349; 
Parks  V.  Hall,  2  Pick.  206,  211; 
Carey  v.  Rawson,  8  Mass.  159;  Tay- 
lor V.  Weld,  5  Mass.  109;  Kelleran 
V.  Brown,  4  Mass.  443;  Erskine  v. 
Townsend,  2  Mass.  493,  3  Am.  Dec. 
71.  But  the  question  whether,  in 
the  absence  of  any  written  defeas- 
ance, an  absolute  deed  could  be  con- 
verted into  a  mortgage,  or  restricted 
in  its  operation  so  as  to  allow  a 
redemption,  when  shown  to  be  in 
fact  merely  security  for  a  loan, 
was  not  decided  until  It  came  be- 
fore the  court  in  Campbell  v.  Dear- 
bom,  109  Mass.  130,  12  Am.  Rep. 
671.  though  the  question  had  been 
discussed  in  Newton  v.  Fay,  10  Al- 
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salutary  principle  of  equity  jurisprudence,  when  properly  adminis- 
tered ;  but  it  is  declared  to  be  a  power  to  be  exercised  with  the  utmost 
caution,  and  only  when  the  grounds  of  interference  are  fully  made 
out,  so  as  to  be  clear  from  doubt.  "It  is  not  enough,"  says  Mr.  Justice 
Wells,  "that  the  relation  of  borrower  and  lender,  or  debtor  and  cred- 
itor, existed  at  the  time  the  transaction  was  entered  upon.  Negotia- 
tions, begun  with  a  view  to  a  loan  or  security  for  a  debt,  may  fairly 
terminate  in  a  sale  of  the  property  originally  proposed  for  security. 
And  if,  without  fraud,  oppression,  or  unfair  advantage  taken,  a  sale 
is  the  real  result,  and  not  a  form  adopted  as  a  cover  or  pretext,  it 
should  be  sustained  bv  the  court.  It  is  to  the  determination  of  this 
question  that  the  parol  evidence  is  mainly  directed."*** 

There  is  no  presumption  of  law  arising  from  the  fact  that  one 
person  is  indebted  to  another  that  a  deed  of  land  absolute  in  fonn 
given  by  the  creditor  was  or  was  not  intended  as  a  mortgage. •^  Dis- 
sent is  expressed,  in  the  opinion  of  the  court  already  quoted,  from 
the  doctrine  advanced  in  some  of  the  cases,  that  the  subsequent 
attempt  to  retain  the  property,  and  refusal  to  permit  it  to  be  re- 
deemed, constitute  a  fraud  and  breach  of  trust,  which  afford  ground 
of  jurisdiction  and  judicial  interference.  ^TTiere  can  be  no  fraud, 
or  legal  wrong,  in  the  breach  of  a  trust  from  which  the  statute  with- 
holds the  right  of  judicial  recognition.  Such  conduct  may  sometimes 
appear  to  relate  back  and  give  character  to  the  original  transaction, 
by  showing  in  that  an  express  intent  to  deceive  and  defraud.  But 
ordinarily  it  will  not  be  connected  with  the  original  transaction  other- 
wise than  constructively,  or  as  involved  in  it  as  its  legitimate  conse- 
quence and  natural  fruit."*®  The  fault  is  in  the  original  transaction 
rather  than  in  the  grantee's  subsequent  conduct  in  relation  to  it. 
As  between  borrower  and  lender,  or  debtor  and  creditor,  an  absolute 
deed  given  as  security,  and  a  renunciation  of  all  legal  right  of  re- 
demption, are  regarded  as  so  significant  of  oppression,  and  so  calcu- 
lated to  invite  to  or  result  in  wrong  and  injustice  on  the  part  of  the 
stronger  towards  the  weaker  party  in  the  transaction,  as  in  themselves 
to  constitute  a  quasi  fraud  against  which  equity  ought  to  relieve — in 
the  same  way  that  it  does  against  the  strict  letter  of  an  express  condi- 
tion of  forfeiture.*^ 


len,  505,  and,  so  far  as  concerned 
the  statute  of  frauds,  in  Glass  v. 
Hulbert.  102  Mass.  24,  3  Am.  Rep. 
418.  The  opinion  of  Mr.  Justice 
Wells,  in  Campbell  v.  Dearborn, 
contains  a  full  and  able  discussion 
of  the  whole  subject 


••In  Campbell  v.  Dearborn,  109 
Mass.  130,  143,  12  Am.  Rep.  671. 

••Crowell  V.  Keene,  159  Mass.  353, 
34  N.  E.  405. 

••  Campbell  v.  Dearborn,  109  Mass. 
130.  140,  12  Am.  Rep.  671. 

"  Per  Wells,  J.,  in  Hassen  v.  Bar- 
rett, 115  Mass.  256. 


235 


UPON  WHAT  GROUNDS  ADMITTED.         [§§   301,  302,  303 


§  301.  MioMgan. — Parol  evidence  is  admiseible  to  convert  an  abso* 
lute  deed  into  a  mortgage.*^  It  is  admitted  to  show  the  intention  of 
the  parties  in  the  transaction,  but  whether  as  an  exception  under  the 
statute  of  frauds,  or  upon  the  ground  of  fraud,  the  court  in  one  case 
expressly  leave  undetermined  f^  but  in  another  it  is  said  that  neither 
the  statute  of  frauds  nor  the  statute  requiring  powers  and  trusts  to  be 
created  in  writing  is  encroached  upon  by  a  court  of  equity  in  exer- 
cising its  jurisdiction  in  this  class  of  cases ;  that  a  different  construc- 
tion would  make  them  what  they  were  never  intended  to  be — a  shield 
for  the  protection  of  oppression  and  fraud ;  that  the  court  will  inter- 
fere between  creditor  and  debtor  to  prevent  oppression;  and  that  to 
give  relief  in  such  cases  has  ever  been  the  province  of  courts  of  equity, 
whose  chief  excellence  consists  in  a  wise  and  judicious  exercise  of  this 
part  of  their  jurisdiction.^®**  The  burden  of  proof  is  upon  the  grantor 
to  prove  beyond  a  reasonable  doubt  that  his  deed  was  meant  to  be  in 
effect  a  mortgage.^®^ 

§  302.  Minnesota. — Parol  evidence  is  admissible  in  equity  of  the 
circumstances  under  which  the  deed  was  made,  and  the  relation  sub- 
sisting between  the  parties.^®^  At  first  it  was  held  to  be  admissible 
only  upon  the  ground  of  fraud,  mistake,  or  surprise  in  making  or 
executing  the  instrument;  but,  subsequently,  it  was  held  to  be  admis- 
sible to  show  the  real  character  of  the  transaction.  In  a  court  of  law, 
such  evidence  cannot  be  received  on  any  ground.^®* 

§  303.  In  Mississippi  it  is  well  settled  that  parol  evidence  will  be 
admitted  in  equity  to  show  that  an  absolute  deed  was  intended  to  be  a 
security  for  money,  and  therefore  a  mortgage.^®*    It  is  received  to 


*^Swetland  v.  Swetland,  3  Mich. 
482;  Wadsworth  v.  Loranger,  Har. 
Ch.  113;  Emerson  v.  Atwater.  7 
Mich.  12;  Barber  v.  Miller,  43  Mich. 
248,  5  N.  W.  92;  Hurst  v.  Beaver, 
50  Mich.  612,  16  N.  W.  165;  John- 
son v.  Van.Velsor,  43  Mich.  208,  5 
N.  W.  265;  Sowles  v.  Wilcox,  127 
Mich.  166,  86  N.  W.  689;  Abbott  v. 
Gruner,  121  Mich.  140,  79  N.  W. 
1065;  Rellly  v.  Brown.  87  Mich.  163, 
49  N.  W.  557;  McArthur  v.  Robin- 
son. 104  Mich.  540.  62  N.  W.  713; 
Carveth  v.  Wlnegar  (Mich.  1903), 
94  N.  W.  381. 

••  Puller  v.  Parrish,  6  Mich.  211. 

"•Emerson  v.  Atwater,  7  Mich. 
12. 

^Tilden  v.  Streeter,  45  Mich. 
533,  8  N.  W.  502;  McMlUan  v.  Bls- 
sel,  63  Mich.  66.  29  N.  W.  737;  Kel- 
logg  V.  Northrup,  115  Mich.  327,  73 
N.  W.  230;   McArthur  v.  Robinson, 


104  Mich.  540,  62  N.  W.  713;  Nlcko- 
demus  v.  Nlckodemus,  45  Mich. 
385,  8  N.  W.  86;  Btheridge  v.  Wis- 
ner,  86  Mich.  166,  48  N.  W.  1087. 

»«Welde  V.  Gehl,  21  Minn.  449; 
Phcenix  v.  Gardner,  13  Minn.  430; 
Madigan  v.  Mead,  31  Minn.  94,  16 
N.  W.  539;  Marshall  v.  Thompson, 
39  Minn.  137.  39  N.  W.  309;  Nye  v. 
Swan,  49  Minn.  431,  52  N.  W.  39; 
Terry  v.  Wilson,  50  Minn.  570,  52 
N.  W.  973;  Backus  v.  Burke,  63 
Minn.  272,  65  N.  W.  459. 

*~  Swedish-Am.  Nat.  Bank  v.  Ger- 
mania  Bank,  76  Minn.  409,  79  N.  W. 
399;  McClane  v.  White,  5  Minn. 
178,  keeping  within  the  statute  of 
frauds.  Belote  v.  Morrison,  8  Minn. 
87. 

*•*  Klein  v.  McNamara,  54  Miss. 
90;  Little  wort  v.  Davis.  50  Miss. 
403,  and  cases  cited;  Freeman  v. 
Wilson,    51    Miss.    329,    and    cases 
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explain  the  true  character  of  the  transaction.  For  this  purpose,  the 
conduct  of  the  parties  at  the  time  and  subsequently,  and  all  the  at- 
tending circumstances,  may  be  looked  at;  and  when  it  is  shown  that 
the  consideration  of  the  conveyance  was  a  loan  or  a  debt,  the  courts 
always  incline  to  regard  it  as  a  mortgage."'^  By  statute  a  conveyance 
absolute  on  its  face,  where  the  maker  parts  with  the  possession,  cannot 
be  proved  by  parol  evidence  to  be  a  mortgage  only,  unless  fraud  in  its 
procurement  be  the  issue  to  be  tried."*  The  statute  applies  only 
where  the  vendor  parts  with  the  possession  of  the  property.^®^ 

§  304.  Hissonri. — A  conveyance  intended  as  a  security  at  the  time 
of  its  execution,  though  absolute  in  form,  is  treated  as  a  mortgage. 
Such  intention  may  be  shown  by  parol  evidence,  on  the  ground  that 
the  denial  of  the  trust  character  of  the  deed  by  the  grantee  is  a  fraud 
on  his  part,  which  gives  a  court  of  equity  jurisdiction  of  the  case,  and 
thus  enables  it  to  hold  to  the  verbal  or  implied  defeasance  as  effectu- 
ally as  if  this  had  been  a  formal  written  one.^^®  It  is  not  admissible 
at  law."* 

§  304a.  Montana. — Parol  evidence  is  received  to  show  that  an 
absolute  deed  was  in  fact  a  mortgage.  Where  there  is  a  deed  and  a 
contract  to  reconvey,  they  in  law  constitute  a  mortgage,  if  the  papers 
upon-  their  face  show  a  loan.  "Parol  evidence  will  be  received  to  show 
that  the  transaction  was  in  fact  a  mortgage ;  but  it  seems  that  where 
the  papers  on  their  face  show  a  mortgage,  parol  evidence  will  not  be 
admitted  to  show  that  it  was  in  fact  a  sale.  Where  the  papers  do  not 
show  that  a  security  was  meant,  it  is  incumbent  upon  the  party  seek- 
ing to  establish  a  mortgage  to  show  that  a  mortgage  was  intended. 
Where  there  is  a  deed  and  a  contract  to  reconvey,  and  oral  evidence 


cited;  Vasser  v.  Vasser,  23  Miss. 
378;  Soggins  v.  Heard,  31  Miss. 
426;  Andlng  v.  Davis,  38  Miss.  574, 
594;  Weathersly  v.  Weathersly,  40 
Miss.  462,  469,  90  Am.  Dec.  344; 
Prewett  v.  Dobbs,  13  Sm.  &  M.  431. 
440;  Watson  v.  Dickens,  12  Sm.  ft 
M.  608. 

**  Freeman  v.  Wilson,  51  Miss. 
329. 

»"Annot.  Code  1892,  §  4233.  See 
Schwartz  v.  Lleber,  79  Miss.  257,  30 
So.  649;  Gulp  v.  Wooten,  79  Miss. 
503,  31  So.  1. 

^"  Heirmann  v.  Strlcklin,  60  Miss. 
234. 

^"■O'Neill  V.  Capelle,  62  Mo.  202. 
And  see  Slowey  v.  McMurray,  27 
Mo.  113,  116,  72  Am.  Dec.  251; 
Tibeau  v.  Tibeau,  22  Mo.  77;  Hogel 
y.  Llndell,  10  Mo.  483;  Johnson  v. 


Huston,  17  Mo.  58;  Wilson  v.  Dnim- 
rite,  21  Mo.  325;  Schradskl  v.  Al- 
bright, 93  Mo.  42,  5  S.  W.  807; 
Quick  V.  Turner,  26  Mo.  App.  29; 
Cobb  V.  Day,  106  Mo.  278,  17  S.  W. 
323;  Jones  v.  Rush,  156  Mo.  364. 
57  S.  W.  118;  Bobb  v.  Wolff.  148 
Mo.  335,  49  S.  W.  996;  Zlttlosen 
Tent  Co.  v.  Exchange  Bank,  57  Mo. 
App.  19;  Book  v.  Beasly,  138  Mo. 
455,  40  S.  W.  101. 

^*  Hogel  V.  Lindell.  10  Mo.  483. 
Under  the  practice  act,  the  rule  al- 
lowing the  admission  of  parol  evi- 
dence in  such  cases  seems  to  be  re- 
garded as  a  rule  of  evidence  which 
may  be  invoked  even  In  an  action 
which,  under  the  old  system,  would 
be  termed  an  action  at  law.  Quick 
V.  Turner,  26  Mo.  App.  29;  Wood  v. 
Matthews,  73  Mo.  477. 
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[§§  305,306 


has  been  introduced  tending  to  show  that  the  transaction  was  one  of 
security,  and  leaving  upon  the  mind  a  well-founded  doubt  as  to  the 
nature  of  the  transaction,  then  courts  of  equity  incline  to  construe  the 
transaction  as  a  mortgage.  But  where  there  is  a  deed  alone,  and  it  is 
sought  to  show  a  parol  defeasance,  then  it  seems  the  evidence  must  be 
clear  and  convincing.^'^^^ 

§  305.  In  Nebraska  a  formal  conveyance  may  be  shown  to  be  a 
mortgage  by  extrinsic  evidence.  "Tliis  rule  seems  to  be  founded  on 
the  principle  that  in  such  case  the  proof  raises  an  equity  which  does 
not  contradict  the  writing  or  affect  its  validity,  but  simply  varies  its 
import  so  far  as  to  show  the  true  intention  and  object  of  the  parties 
without  a  written  defeasance,  and  establish  the  trust  purpose  for 
which  the  deed  was  executed.  But  to  thus  vary  the  legal  import  of 
such  absolute  deed,  and  especially  when  fraud,  accident,  mistake,  or 
surprise  is  not  alleged,  the  evidence  in  reference  to  the  understanding 
and  intention  of  the  parties,  at  the  time  of  the  execution  of  the  writ- 
ing, must  be  clear,  certain,,  and  conclusive,  before  a  court  of  chancery 
will  determine  such  writing  to  be  a  mortgage  security  only.^^^ 

The  latest  decisions  strongly  assert  the  general  doctrine  that,  when 
by  satisfactory  evidence  it  is  established  that  an  absolute  deed  was 
executed  and  intended  as  a  security  in  the  nature  of  a  mortgage,  a 
court  of  equity  will  carry  out  the  intention  of  the  parties  by  declaring 
it  a  mortgage.^^* 

§  306.  In  Nevada  a  conveyance  absolute  upon  its  face  may  be 
shown  by  parol  to  be  a  mortgage.  It  is  not  received  to  contradict  the 
deed,  but  to  prove  an  equity  superior  to  it.^^^  The  proof  on  the  part 
of  the  plaintiff  must  be  clear,  satisfactory  and  convincing.  The  pre- 
sumption is  in  favor  of  the  natural  effect  of  the  instrument.  The 
evidence  to  overcome  such  presumption  should  be  so  cogent,  weighty 
and  convincing  as  to  leave  no  doubt  upon  the  mind.^^* 


"•Gassert  v.  Bogk,  7  Mont.  585, 
19  Pac.  281,  quoted  from  the  able 
opinion  of  Judge  Bach,  affirmed  by 
the  Supreme  Court  in  Bogk  v.  Gas- 
sert  (U.  S.),  13  Sup.  Ct  738.  See 
§  247a. 

"'  Sebade  v.  Bessinger,  3  Neb. 
140;  Wilson  v.  Richards,  1  Neb.  342; 
Deroin  v.  Jennings,  4  Neb.  97;  Else- 
man  v.  Gallagher.  24  Neb.  79,  37  N. 
W.  941 ;  Tower  v.  Fetz.  26  Neb.  706, 
42  N.  W.  884,  18  Am.  St.  Rep.  795; 
McHugh  V.  Smiley,  17  Neb.  626.  24 
N.  W.  277;  Newman  v.  Edwards, 
22  Neb.  248,  34  N.  W.  382;  Kemp 
v.  SmaU,  32  Neb.  318,  49  N.  W.  169; 


Fahay  v.  State  Bank  (Neb.),  95  N. 
W.  605;  Stall  v.  Jones,  47  Neb. 
706,  66  N.  W.  653;  Huston  v.  Can- 
field,  57  Neb.  345,  77  N.  W.  763. 

"» Kemp  V.  Small,  32  Neb.  318,  49 
N.  W.  169;  Tower  v.  Fetz,  26  Neb. 
706,  42  N.  W.  884,  18  Am.  St.  Rep. 
795;  Wilde  v.  Homan,  58  Neb.  634. 
79  N.  W.  546;  Morrow  v.  Jones,  41 
Neb.  867,  60  N.  W.  369. 

"'Cookes  V.  Culbertson,  9  Nev. 
199;  Saunders  v.  Stewart,  7  Nev. 
200;  Carlyon  v.  Lannan,  4  Nev.  156, 
159. 

"*  Bingham  v.  Thompson,  4  Nev. 
224;  Pierce  v.  Traver,  13  Nev.  526. 
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§  307.  In  Hew  EampsMre  it  is  provided  by  statute  that  every  con- 
veyance of  lands  made  for  the  purpose  of  securing  the  payment  of 
money  or  the  performance  of  any  other  thing  in  the  condition  thereof 
stated  is  a  mortgage;  but  that  no  conveyance  in  writing  of  any  lands 
shall  be  defeated^  nor  any  estate  incumbered  by  any  agreement,  unless 
it  is  inserted  in  the  condition  of  the  conveyance,  and  made  part 
thereof,  stating  the  sum  of  money  to  be  secured,  or  other  thing  to  be 
performed.^  ^*^  But  a  proviso  that  if  the  grantor  comply  with  the 
conditions  of  a  bond  executed  by  him  to  the  grantee  at  the  same  time, 
the  deed  shall  be  void,  sufficiently  sets  forth  the  thing  to  be  done."' 
And  a  condition  to  indemnify  the  mortgagee  against  loss,  by  reason  of 
having  indorsed  certain  notes  payable  at  banks  named,  is  sufficiently 
certain  to  warrant  the  admission  of  parol  evidence  to  show  what  notes 
were  intended  to  be  secured.^**^  An  indemnifying  clause  in  a  mort- 
gage, to  hold  one  'harmless  from  all  liabilities  where  he  is  bound  for 
me,^'  is  sufficient  to  admit  evidence  of  the  identity  of  a  note  as  one  for 
the  payment  of  which  the  mortgage  was  intended  as  security. ^^* 

Under  this  statute  a  parol  agreement  *  entered  into  between  the 
grantor  and  grantee  at  the  time  of  the  delivery  of  the  deed  that  the 
grantee  should  give  a  bond  to  reconvey,  even  after  a  bond  is  subse- 
quently given  in  pursuance  of  such  agreement,  does  not  make  the  con- 
veyance a  mortgage.^  ^®  Even  a  bond  executed  at  the  same  time  with 
the  conveyance,  providing  that  the  conveyance  shall  be  void  upon  pay- 
ment of  a  certain  sum  of  money,  does  not  constitute  a  mortgage.  The 
defeasance  must  be  inserted  in  the  deed  itself ;  and  a  deed  without  such 
defeasance  confers  an  absolute  title  upon  the  grantee.^^® 

§  308.  In  New  Jersey. — The  efficacy  of  the  parol  evidence  is  not 
to  establish  an  agreement  to  reconvey,  the  specific  performance  of 
which  a  court  of  equity  will  enforce,  but  to  establish  the  true  nature 
and  effect  of  the  instrument  by  showing  the  object  for  which  it  was 
made.    It  is  well  settled  that  this  may  be  done.^*^    The  question  in 


"»Stat.  July  3,  1829;  Pub.  Stats. 
1901,  eh.  139,  §§  1,  2;  Knickerbocker 
Trust  Co.  V.  Penacook,  Manuf  Co. 
100  Fed.  814;  Boody  v.  Davis,  20  N. 
H.  140,  51  Am.  Dec.  210. 

"•Bassett  v.  Bassett,  10  N.  H.  64; 
New  Hampshire  v.  Willard,  10  N. 
H.  210. 

"^  Benton  v.  Sumner,  57  N.  H.  117. 

"*  Barker  v.  Barker,  62  N.  H.  366. 

"•Porter  v.  Nelson,  4  N.  H.  130; 
Clark  V.  Hobbs,  11  N.  H.  122 ;  Boody 
V.  Davis.  20  N.  H.  140,  51  Am.  Dec. 
210:  Runlet  v.  Otis.  2  N.  H.  167; 
Lund  V.  Lund,  1  N.  H.  39,  8  Am. 
Dec.  29. 


»» Tifft  V.  Walker,  10  N.  H.  150. 

»«Budd  V.  Van  Orden.  33  N.  J. 
Eq.  143;  Sweet  v.  Parker,  22  N.  J. 
Eq.  453.  457;  Crane  v.  Decamp,  21 
N.  J.  Eq. -414;  Crane  v.  Bonnell,  2 
N.  J.  Eq.  264;  Youle  v.  Richards. 
1  N.  J.  Eq.  534;  Lokerson  v.  Still- 
well,  13  N.  J.  Eq.  357;  Condit  v. 
Tichenor,  19  N.  J.  Eq.  43;  Vande- 
grift  V.  Herbert,  18  N.  J.  Eq.  466; 
Frlnk  v.  Adams,  36  N.  J.  Eq.  485; 
Winters  v.  Earl,  52  N.  J.  Eq.  52,  28 
Atl.  15;  Vanderhoven  v.  Romaine, 
56  N.  J.  Eq.  1,  39  Ati.  129. 


239 


UPON  WHAT  GROUNDS  ADMITTED.  [§§   308a,  309 


every  case  is,  whether  the  transaction  was  a  sale  and  conveyance, 
coupled  with  an  agreement  for  a  reconveyance,  or  whether  it  was  a 
security  for  a  loan.  "Any  means  of  proof  may  be  used  to  show  it  to 
be  the  latter:  the  declaration  of  the  parties;  the  relations  subsisting 
between  them;  the  possession  of  the  premises  retained  by  the  com- 
plainant; the  value  of  the  property,  compared  with  the  money  paid; 
the  understanding  that  the  sums  advanced  should  be  repaid ;  and  the 
payment  of  interest  meanwhile  on  the  amount.  The  distinction  be- 
tween parol  evidence  to  vary  a  written  instrument  and  parol  evidence 
showing  facts  which  control  its  operation  is  employed  to  reconcile  the 
allowance  of  such  proofs  with  the  statute  of  frauds  and  the  general 
rule  of  common  law.  Deeds  absolute  on  their  face  have  been  fre- 
quently decreed  to  be  mortgages  by  this  court,  and  the  grantors 
allowed  to  redeem."^** 

§  308a.  New  Mexico  Territory. — ^An  absolute  unconditional  deed 
may  be  shown  to  be  a  mortgage  by  agreement  of  the  parties,  and  this 
agreement  may  be  proved  by  parol  evidence.^^" 

§  309.  In  Hew  York. — Such  evidence  was  admitted  in  some  of  the 
earlier  cases  solely  upon  the  ground  of  fraud  or  mistake.^^*  But 
Chancellor  Kent  apparently  thought  the  only  fraud  necessary  to  ))e 
shown  was  the  fraud  on  the  part  of  the  grantee  in  attempting  to  con- 
vert a  mortgage  into  an  absolute  sale;^^*  and  it  is  distinctly  asserted 
in  other  cases  that  it  is  not  necessary  to  prove  that  the  deed  was  given 
in  this  form  through  fraud  or  mistake.*^*  This  evidence  is  admitted 
in  all  cases  without  reference  to  the  reason  why  a  written  defeasance 
was  omitted,  or  why  the  grantee  denies  the  redeemable  character  of 
the  conveyance.    It  is  admitted  to  show  what  the  transaction  really 


was. 


127 


^''Per  Vice-chancellor  Dodd,  in 
Sweet  V.  Parker,  22  N.  J.  Eq.  453. 
457.  And  see  Phillips  v.  Hulsizer, 
20  N.  J.  Eq.  308. 

»=*King  V.  Warrington,  2  N.  Mex. 
318. 

"•Patchln  V.  Pearce,  12  Wend.  61; 
Swart  V.  Service,  21  Wend.  36,  35 
Am.  Dec.  211;  Stevens  v.  Cooper, 
1  Johns.  Ch.  425,  7  Am.  Dec.  499; 
Strong  V.  Stewart,  4  Johns.  Ch.  167; 
Marks  v.  Pell,  1  Johns.  Ch.  594; 
Taylor  v.  Baldwin,  10  Barb.  582; 
Webb  V.  Rice,  6  Hill,  219.  In  the 
latter  case  it  was  held  that  such 
evidence  is  inadmissible  at  law,  and 
earlier  cases  at  law  in  which  it  had 
been  admitted  were  overruled. 

*"  Strong  V,  Stewart,  4  Johns.  Ch. 
167. 


**  Brown  v.  Clifford.  7  Lans.  46, 
per  Mr.  Justice  Mullin:  "I  have 
said  that  parol  evidence  was  ad- 
missible, although  no  fraud  of  mis- 
take in  making  the  deed  was  al- 
leged or  proved,  and  I  say  this  be- 
cause in  nearly  all  of  the  cases 
cited,  and  in  the  numerous  others 
upon  the  same  point,  no  fraud  or 
mistake  was  either  alleged  or 
proved,  nor  was  any  suggestion 
made  that  any  such  allegation  or 
proof  was  necessary  to  justify  the 
court  in  admitting  the  parol  evi- 
dence." 

^^^  Horn  V.  Keteltas,  46  N.  Y.  605, 
609.  "It  is  now  too  late,"  says  Mr. 
Justice  Allen,  delivering  the  judg- 
ment in  this  case,  "to  controvert 
the  proposition  that  a  deed,  abso- 
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The  evidence  that  a  deed  absolute  on  its  face  was  intended  as  a 
mortgage  must  be  clear  and  satisfactory."^ 

§  310.  North  Carolina. — Parol  evidence  is  admitted  only  upon  the 
general  grounds  of  equity  jurisdiction  in  cases  of  fraud,  undue  ad- 
vantage, ignorance,  accident,  and  mistake."*     "In  equity  plaintiffs 


lute  upon  Its  face,  may  in  equity 
be  shown,  by  parol  or  other  extrin- 
sic evidence,  to  have  been  intended 
as  a  mortgage;  and  fraud  or  mis- 
take in  the  preparation  or  as  to 
the  form  of  the  instrument  is  not 
an  essential  element  in  an  action 
for  relief,  and  lo  give  effect  to  the 
intention  of  the  parties.  The  courts 
of  this  State  are  fully  committed  to 
the  rule.  It  is  not  enough  to  author- 
ize a  reconsideration  of  the  ques- 
tions, that  the  rule  has  been  author- 
itatively adjudged  otherwise  as  a 
rule  of  evidence  in  common  law 
courts,  and  that  eminent  judges 
have  contended  earnestly  against  its 
adoption  as  a  rule  in  courts  of 
equity.  Notwithstanding  their  pro- 
tests, the  rule  has  been,  upon  the 
fullest  consideration,  deliberately 
established,  and  cannot  now  be 
lightly  departed  from." 

The  learned  judge  refers  to  the 
earlier  cases  in  New  York,  saying: 
"The  principle  was  recognized  by 
the  Chancellor  in  Holmes  v.  Grant, 
8  Paige,  243,  although  it  was  not  ap- 
plied in  that  case,  and  had  been  be- 
fore asserted  under  like  circum- 
stances in  Robinson  v.  Cropsey,  2 
Edw.  138,  a&rmed  6  Paige,  480. 

"It  was  expressly  adjudged  in 
Strong  V.  Stewart,  4  Johns.  Ch. 
167,  that  parol  evidence  was  admis- 
sible to  show  that  a  mortgage  only 
was  intended  by  an  assignment  ab- 
solute in  terms;  and  to  the  same 
effect  Is  Clark  v.  Henry,  2  Cow.  324, 
which  was  followed  by  this  court 
in  Murray  v.  Walker,  31  N.  Y.  399. 
In  Hodges  v.  Tennessee  Marine  & 
Fire  Insurance  Co.  8  N.  Y.  416,  the 
court  says  that  *from  an  early  day 
in  this  State  the  rule,  that  parol 
evidence  is  admissible  for  the  pur- 
pose named,  has  been  established  as 
the  law  of  our  courts  of  equity,  and 
it  is  not  fitting  that  the  question 
should  be  reexamined,  and  the  cases 
in  which  it  has  been  so  adjudged 
are  cited  with  approval.' 

"In  Sturtevant  v.  Sturtevant,  20 
N.  Y.  39,  75  Am.  Dec.  371,  the  same 
judge,  pronouncing  the  opinion  as 


in  the  case  last  cited,  distinguishes 
between  the  case  of  a  mortgage  and 
trust;  and  it  was  decided  that, 
while  a  deed  absolute  in  terms 
could  be  shown  to  be  a  mortgage, 
a  trust  in  favor  of  the  grantee 
could  not  be  established  by  parol. 
And  see  Despard  v.  Walbridge,  15 
N.  Y.  374.  The  rule  does  not  con- 
flict with  that  other  rule  which  for- 
bids that  a  deed  or  other  written 
instrument  shall  be  contradicted  or 
varied  by  parol  evidence.  The  in- 
strument is  equally  valid,  whether 
intended  as  an  absolute  conveyance 
or  a  mortgage.  Effect  is  only  given 
to  it  according  to  the  intent  of  the 
parties,  and  courts  of  equity  will 
always  look  through  the  forms  of  a 
transaction  and  give  effect  to  it,  so 
as  to  carry  out  the  substantial  in- 
tent of  the  parties."  And  see 
Moses  V.  Murgatroyd,  1  Johns.  Ch. 
119,  7  Am.  Dec.  478;  Marks  v.  Pell, 
1  Johns.  Ch.  594,  599;  Clark  v. 
Henry,  2  Cow.  324,  332;  Whittick  v. 
Kane,  1  Paige,  202,  206;  Van  Buren 
V.  Olmstead,  9,  10;  Mclntyre  v. 
Humphreys,  1  Hoff.  31,  34;  Hodges 
V.  Tennessee  Marine  &  F.  Ins.  Co. 
8  N.  Y.  416;  Despard  v.  Walbridge. 
15  N.  Y.  374;  Sturtevant  v.  Sturte- 
vant, 20  N.  Y.  39,  75  Am.  Dec.  371: 
Van  Dusen  v.  Worrell,  4  Abb.  App. 
Dec.  473;  Stoddard  v.  Whiting,  46 
N.  Y.  627;  Carr  v.  Carr,  52  N.  Y. 
251,  4  Lans.  314;  Meehan  v.  For- 
rester, 52  N.  Y.  277;  Brown  v.  Clif- 
ford, 7  Lans.  46;  Loomis  v.  Loomis. 
60  Barb.  22;  Fiedler  v.  Darrin.  50 
N.  Y.  437;  Odell  v.  Montross,  68  N. 
Y.  499;  Simon  v.  Schmidt,  41  Hun. 
318;  Erwin  v.  Curtis,  43  Hun.  292; 
Barton  v.  Lynch.  69  Hun.  1,  23  N. 
Y.  Supp.  217;  Clifford  v.  Gates.  70 
Hun,  597,  23  N.  Y.  Supp.  1085. 

'»In  re  Holmes,  79  N.  Y.  Supp. 
592. 

*»  McDonald  v.  McLeod.  1  Ired. 
Eq.  221 ;  Steel  v.  Black,  3  Jones  Eq. 
427;  Cook  v.  Gudger,  2  Jones  Eq. 
172;  Glisson  v.  Hill,  2  Jones  Eq. 
256;  Sellers  v.  Stalcup.  7  Ired.  Eq. 
13;  Elliott  V.  Maxwell,  7  Ired  Eq. 
246;    Blackwell   v.   Overby,   6    Ired. 
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are  allowed,  by  making  the  proper  preliminary  allegations, — as  that 
a  certain  clause  was  intended  to  be  inserted  in  a  written  instrument, 
but  was  omitted  by  the  ignorance  or  mistake  of  the  draughtsman ;  or 
by  some  fraud  or  circumvention  of  the  opposite  party ;  or  some  oppres- 
sion or  advantage  taken  of  the  plaintiff's  necessities;  or  when  an  un- 
lawful trust  was  designedly  omitted  to  evade  the  law, — ^to  call  for  a 
discovery  on  the  oath  of  the  defendant.  If  the  fact  is  confessed,  the 
plaintiff  can  have  relief.  If  it  be  denied,  although  it  was  for  a  long 
time  questioned,  it  is  now  settled  that,  provided  the  matter  can  be 
established,  not  merely  by  the  declarations  of  the  parties  or  the  un- 
aided memory  of  the  witnesses,  but  by  facts  and  circumstances  dehors 
the  instrument,  such  as  are  more  tangible  and  less  liable  to  be  mis- 
taken than  mere  words,  equity  will  give  relief,  by  considering  the 
clause  thus  shown  to  have  been  omitted  as  if  it  had  been  set  out  in  the 
instrument.*'^""  Thus,  where  there  was  the  preliminary  allegation  of 
oppression  to  account  for  the  omission  of  the  defeasance,  and  it  was 
shown  that  the  plaintiff  was  hard  pressed  for  money,  and  was  forced 
to  consent  to  the  omission  of  this  clause;  and  it  was  further  shown 
that  there  was  great  inadequacy  of  price,  and  that  the  plaintiff  re- 
tained possession  and  paid  interest,  he  was  allowed  to  redeem.^ "^ 
The  grantor  having  executed  a  deed,  knowing  it  to  be  absolute,  must 
be  deemed  to  have  intended  it  to  be  so,  unless  there  is  strong  and  clear 
proof  of  mistake  or  impositten.^**  Parol  evidence  of  admissions  on 
the  part  of  the  grantee  that  the  deed  was  intended  as  a  mere  security 
are  not  alone  sufl&cient.  There  must  also  be  shown  facts  or  circum- 
stances inconsistent  with  the  idea  of  an  absolute  conveyance,  and  proof 
of  fraud,  oppression,  ignorance,  or  mistake,  so  as  to  account  for  the 
conveyance  being  absolute  on  its  face,  when  such  was  not  the  in- 
tention.^*' The  evidence  must  be  clear  and  convincing.^'* 
Evidence  merely  of  the  declarations  of  the  parties  is  not  suflBcient, 

38;    Kelly    v.    Bryan,    6    Ired.    Eq.  Poston  v.  Jones,  122  N.  C.  536,  29 

283;    M'Laurin  v.   Wright,    2   Ired.  S.  B.  951. 

Eq.  94;  Egerton  v.  Jones,  102  N.  C.  "*Streator  v.  Jones,  3  Hawks,  423, 
278,  281,  9  S.  E.  2,  12  S.  E.  434;  1  Murph.  499.  In  such  case  the  re- 
Green  V.  Sheriu>d,  105  N.  C.  197,  10  lation  of  mortgagor  and  mortgagee 
S.  E.  986;  Norris  v.  McLam,  104  N.  must  he  alleged  and  proved.  Norrls 
C.  159,  10  S.  E.  140;  Sprague  v.  v.  McLam,  104  N.  C.  159,  10  S.  E. 
Bond,  115  N.  C.  630,  20  S.  E.  709;  140. 

Hall  V.  Lewis,  118  N.  C.  509,  24  8.  "•Elliott  v.  Maxwell,  7  Ired.  Eq. 

E.  209.  246. 

"•Kelly  V.  Bryan,  6  Ired.  Eq.  283,  "»^ Brothers  v.  Harrill,  2  Jones  Eq. 

per  Pearson,   J.     Also   Bonham  v.  209;  Cook  v.  Gudger,  2  Jones  Eq. 

Craig,    80    N.    C.    224;    Egerton    v.  172;    Glisson   v.   Hill,   2   Jones  Eq. 

Jones,  102  N.  C.  278,  9  S.  E.  2;  Nor-  256;    Green  v.   Sherrod,   105   N.  C. 

rls  V.  McLam,  104  N.  C.  159,  10  S.  197.  10  S.  E.  986. 

E.  140;  Hlnton  v.  Pritchard,  107  N.  "*Watkins  v.  WllUams,  123  N.  C. 

C.  128,    12   S.   E.   242;    Egerton  v.  170,  31  S.  E.  888. 
Jones,  107  N.  C.  284,  12  S.  E.  434; 
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\\i%  tbece  must  be  evidence  of  facte  and  circiijQati)kj}eQ8.  mconeistent 
^tb  tbQ  id^a  of  an  absolute  sale.^'° 

§  310a.  Horth  Dakota. — It  is  provided  that  every  transfer  of  an 
interest  in  real  estate  not  in  trust,  made  as  a  security  for  the  perform- 
ance of  another  act,  is  to  be  deemed  a  mortgage ;  and  the  fact  that  the 
transfer  was  made  subject  to  defeasance  may  be  proved,  except  as 
against  a  subsequent  purchaser  or  incumbrancer  for  value  and  without 
notice,  though  it  does  not  appear  by  the  terms  of  the  instrument.^*' 

§rS)l^  Qliip.-^Parol  evidence  is  admitted  to  ^how  that  an  absolute 
d^  is  a  mortgage.  If  given  as  a  security  it  is  a  mortgage,  whatever 
its  form ;  and  the  fact  of  its  being  so  given,  and  not  the  evidence  of  the 
fi^ct,  d^t^nnii^eei  its  character  In  such  case  a  trust  arises  in  favor  of 
the.  grantor.  Being  a  tacit  tru^t,  it  is  more  difficult  to  establish  than 
QQC  that  is  e^pres^ed;  but  when  it  is  ascertained,  the  same  conse* 
quences  attach  to  it.  The  evidence  for  this  puipose  must  be  clear^ 
certain,  and  cpnclu^ive.^'^ 

§  311a,  Oklahoma.— rA  deed  absolute  on  its  face  given  as  security 
i^ay  be  shown  by  parol  evidence  to  be  a  mortgage.*"®  The  holder  of 
such  deed  can  only  acquire  title  by  foreclosure.  The  mortgagor  must 
enforce  his  rights  by  redemption.*** 

§  311b.  OregoiL.~:Parol  evidence  is  admissible  to  diow  that  a  deed 
absolute  on  its  face  was  intended  to  operate  as  a  mortgage.*^^ 

The  intention  of  the  parties  is  the  only  safe  criterion  for  deter- 
mining whether  the  1^ansactio^  is  a  mortgage,  and  for  the  purpose  of 
showing  such  intention  evidence  may  be  given  of  the  situation  of  the 
parties ;  of  the  value  of  the  property  as  compared  with  the  price  fixed 
for  it ;  of  the  conduct  of  the  parties  before  and  after  the  transaction  y 
and  of  all  the  surrounding  facts  and  circimistances,  so  far  as  they  serve 
to  explain  the  real  character  of  the  transaction.***     The  evidence 


^Watkins  v.  Williams,  123  N.  C. 
170,  31  S.  B.  388. 

"•Civil  Code  1877,  §§  1724,  1726; 
O'Toole  V.  OmliQ,  8  N.  D.  444,  79  N. 
W.  849. 

^"  Miami  Exporting  Co.  v.  Bank 
of  U.  S.,  Wright,  249,  252;  Cotterell 
V.  Long,  20  Ohio,  464;  Miller  v. 
Stokely,  5  Ohio  St.  194;  Stall  v. 
Cincinnati,  16  Ohio  St  169;  Mar- 
shall V.  Stewart,  17  Ohio,  356; 
Mathews  v.  Leaman,  24  Ohio  St. 
615;  Slutz  V.  Desenberg,  28  Ohio  St 
371;  Wilson  v.  Giddings,  28  Ohio 
St  554;  Shaw  y.  Walbridge,  33  Ohio 


St  1;  Kemper  v.  Campbell,  44  Ohio 
St  210,  6  N.  E.  566. 

""  Balduff  v.  Griswold,  9  Okl.  438. 
60  Pac.  223,  Laws  1897,  p.  95,  §  12; 
Weiseham  v.  Hooker,  7  OkL  250, 
54  Pac.  464. 

**  Weiseham  v.  Hocker,  7  Okl. 
250,  54  Pac.  464. 

***Hurford  v.  Harned,  6  Oreg. 
362;  Swegle  v.  Belle,  20  Ore^  323, 
25  Pac.  633. 

"*  Stephens  v.  Allen,  11  Oregf,  188, 
3  Pac.  168;  Swegle  v.  Belle,  20  Oreg. 
323,  25  Pac.  633;  Marshall  v.  Wil- 
liams, 21  Oreg.  268,  28  Pac.  137. 
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must  be  clear  and  satisfactoiy^  and  sufficient  to  oveDoome  tlae  pre8iimp«- 
txon.  that  the  inistrument  is  what  it  purports  to  be.^^- 

§  3121  Pennsylvania.— The  conTts  of  this  State  have  no  general 
equity  jurisdiction.  Mortgages  are  dealt  with  as  matters  of  strict  law; 
and  yet  parol  evidence,  under  restrictions  as  to  its  suflSciency,  was, 
prior  to  the  statute  of  1881,  admitted  to  show  that  an  absolute  con- 
veyance is  in  fact  a  mortgage.^*'  That  statute  requires  a  written 
defeasance  to  reduce  an  absolute  deed  to  a  mortgage,  and  therefore  the 
cases  relating  to  the  use  of  parol  evidence  to  convert  such  a  deed  into 
a  mortgage  are  now  applicable  only  to  deeds  executed  before  the  pass- 
age of  that  statute.^**  "In  strict  law,'^  said  Chief  Justice  Lowrie,  "no 
mortgage  is  allowed  that  is  not  proved  by  written  evidence,  and  the 
judge  may  not  admit  any  lower  evidence  on  equitable  grounds  without 
seeing  that  justice  imperiously  demands  it.  The  case  of  a  lost  instru- 
ment is  a  useful  analogy.  If,  in  such  a  case,  the  judge  refuses  to  hear 
secondary  evidence  until  he  is  perfectly  satisfied  that  the  justice  of 
the  case  cannot  be  otherwise  administered,  much  more,  it  would  seem, 
onght  this  to  be  so  where  the  evidence,  which  the  law  makes  not  merely 
primary  but  essential,  never  had  any  existence.^^***     Therefore  it  is 


**»  Albany,  Ac.  Canal  Co.  v.  Craw- 
ford, 11  Oreg.  243,  4  Pac.  113;  08* 
sood  V.  Osgood,  35  Oreg.  1,  56  Pac. 

ion. 

"^Odenbaugh  v.  Bradford,  67  Pa. 
St.  96;  Paige  v.  Wheeler,  92  Pa.  St. 
282;  Kenton  v.  Vandergrift,  42  Pa. 
St.  339;  Kellnm  v.  Smith,  33  Pa. 
St.  158;  Todd  v.  Campbell,  32  Pa. 
St-  250;  Kunkle  v.  Wolfersberger,  6 
Watts,  126,  130;  Kerr  v.  Gilmore,  6 
Watts,  405,  414;  Kelly  v.  Thomp- 
son, 7  Watts,  401;  Jaques  v.  Weeks, 
7  Watts,  261,  268;  Friedley  v.  Ham- 
ilton, 17  S.  &  R.  70,  71  Am.  Dec. 
638;  Manufacturers',  ftc.  Bank  v. 
Bank  of  Pa.  7  W.  &  S.  335;  Cole  v. 
Bolard,  22  Pa,  St.  431;  Houser  v. 
Lamont,  55  Pa.  St.  .311,  93  Am.  Dec. 
755;  Guthrie  v.  Kahle,  46  Pa.  St. 
331;  Harpers'  Appeal,  64  Pa.  St. 
315,  7  Phila.  276;  Rhines  v.  Baird, 
41  Pa.  St  256;  McClurkan  v.  Thomp- 
son. 69  Pa.  St.  305;  Fessler's  Ap- 
peal, 75  Pa.  St.  483;  Stewart's  Ap- 
troUed  business  transactions  and  be- 
peal.  98  Pa.  St.  377;  Umbenhower 
V.  Miller,  101  Pa.  St.  71;  Huoncker 
V.  Merkey,  102  Pa.  St.  462;  Hart- 
ley's Appeal,  108  Pa.  St.  23;  Pan- 
cake T.  Cauffman,  114  Pa.  St.  113; 
Reeder  v.  Trullinger,  151  Pa.  St. 
287,  24  Atl.  1104.  In  this  case  the 
deed  was  before  the  act  of  June  8, 


1881.  Fisher  v.  Witham,  132  Pa. 
St.  488,  19  AU.  276;  WaHace  v. 
Smith,  155  Pa.  St.  78,  25  Atl.  807. 

"**By  statute.  Laws  1881,  p.  84,  it 
was  provided  that  no  defieasanoe 
should  have  the  eftect  of  reducing 
an  absolute  deed  to  a  mortgage  un- 
less it  be  made  in  writing,  signed, 
sealed,  acknowledged,  and  delivered 
by  the  grantee,  and  recorded  within 
sixty  days  from  the  execution  of 
the  same.  This  statute  does  not 
impair  the  obligation  of  contracts. 
Pelts'  Appeal  (Pa.),  17  Atlt  195. 
But  an  agreement  which  does  not 
amount  to  a  defeasance,  and  is  not 
executed  and  recorded  as  provided, 
may  amount  to  a  sale  with  a  dec- 
laration of  trust.  Potter  v.  Lang- 
strath  (Pa.),  25  Atl.  76. 

'^An  action  for  damages  for  the 
breach  of  a  parol  contract  to  convey 
land  cannot  be  sustained  where  it 
appears  that  such  contract  was 
merely  a  parol  defeasance  of  an  ab- 
solute deed.  Molly  v.  Ulrich,  133 
Pa.  St.  41,  19  AtL  305;  De  France  v. 
De  France,  34  Pa.  St  385.  "Equita- 
ble principles  are  continually  insin- 
uating themselves  into  the  system 
of  the  law.  Our  law  abounds  with 
principles  that  were  formerly  purely 
equitable.  And  the  process  by  which 
this   takes   place    is  perfectly   nat- 
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held  that  mere  evidence  of  verbal  declarations  by  the  parties,  unless 
corroborated  by  other  facts  and  circumstances,  is  not  a  proper  substi- 
tute for  the  written  evidence  required  by  law^  **  The  presumption 
always  is  that  the  deed  is  what  it  purports  to  be.  To  prove  it  other- 
wise, the  evidence  must  be  clear  and  convincing.  If  the  intention  of 
the  parties  be  to  create  a  mortgage  rather  than  a  conveyance,  this  must 
be  established,  not  merely  by  loose  conversations  between  the  parties, 
or  by  declarations  to  third  persons,  but  by  facts  and  circumstances 
outside  the  deed,  inconsistent  with  the  idea  of  an  absolute  purchase.**' 
The  principle  upon  which  parol  evidence  is  admitted  is  to  show  and 
explain  the  true  intention  and  purpose  of  the  parties,  in  order  id 
develop  the  real  character  of  the  transaction.**®  Whether  the  trans- 
action is  to  be  regarded  as  an  absolute  conveyance  or  a  mortgage  de- 
pends more  upon  its  attendant  circumstances  than  upon  any  express 
agreement  making  it  defeasible;  and  it  is  doubtful  whether  parol 
proof  of  an  agreement  to  reconvey,  standing  alone  and  without  fraud, 
would  be  permitted  to  convert  it  into  a  mortgage.  But  facts  and  cir- 
cumstances inconsistent  with  its  being  an  absolute  conveyance  may  be 
proved;  and  if  they  are  clear  and  convincing  enough  to  authorize  a 
court  of  equity  to  infer  that  the  conveyance  was  intended  to  secure  a 
loan,  under  the  jurisprudence  of  this  State  they  should  be  submitted 
to  a  jury  to  find  whether  the  transaction  was  a  mortgage.***  The 
proof  must  establish  an  agreement  for  a  reconveyance  substantially 
contemporaneous  with  the  execution  and  delivery  of  the  deed,  and  not 
rest  on  the  subsequent  admissions  and  declarations  of  the  mortgagee 
only.  The  agreement  need  not,  however,  be  express;  it  may  be  in- 
ferred from  circumstances.**^^    The  testimony  of  the  grantor,  not  sup- 


ural;  for.  In  the  progress  of  society, 
and  in  the  natural  changes  of  its 
customs,  exceptional  principles  are 
constantly  demanding  recognition, 
and  continually  enlarging  their 
sphere,  until  they  become  general, 
and  thus  truly  legal.  In  this  way 
the  social  system  keeps  pace  with 
the  changes  of  social  purposes  and 
principles,  and  never  requires  any 
violent  disruption."  Per  Lowrie,  C.  J. 

>*«Todd  V.  Campbell,  32  Pa.  St. 
250;  De  France  v.  De  France,  34 
Pa.  St  385. 

"^Todd  V.  Campbell,  32  Pa.  St. 
250,  per  Strong,  J.;  Lance's  App. 
112  Pa.  St.  456;  Logue's  App.  104 
Pa.  St.  136;  Nicolls  v.  McDonald, 
101  Pa.  St.  514;  Rowand  v.  Finney, 
96  Pa.  St.  192;  Hartley's  App.  103 
Pa.  St  23;   Wallace  v.  Smith,  155 


Pa.  St  78,  25  Atl.  807;  Barber  v. 
Lefavour,  176  Pa.  331,  35  Atl.  202. 

^*»Kerr  v.  Gilmore,  6  Watts,  405. 
414. 

"•Rhines  v.  Baird,  41  Pa.  St  256; 
Huoncker  v.  Merkey,  102  Pa.  St 
462;  McClurkan  v.  Thompson.  69 
Pa.  St.  305;  Plumer  v.  Guthrie,  76 
Pa.  St.  441;  Baisch  v.  Oakeley,  68 
Pa.  St  92;  Pearson  v.  Sharp.  115 
Pa.  St  254,  9  Atl.  38;  Kinports  v. 
Boynton,  120  Pa.  St  306,  14  Atl. 
135;  Nicolls  v.  McDonald,  101  Pa. 
St  514. 

"•Plumer  v.  Guthrie,  76  Pa.  St 
441. 

"Less  than  this  would  not  only 
conflict  with  the  rules  of  evidence 
which  prescribe  the  manner  in 
which  a  written  instrument  may 
be  changed  by  parol,  but  also  de- 
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ported  by  other  witnesses  or  circumstances,  is  insufficient.*'^  The 
evidence  must  be  clear,  precise,  indubitable,  and  sufficient  to  satisfy 
the  mind  of  a  chancellor;  otherwise  it  is  error  to  submit  it  to  the 
jury.*" 

§  313.  Shode  Island. — Parol  evidence  is  admissible  to  show  that  an 
absolute  deed  was  intended  as  a  mortgage,  and  that  the  defeasance  has 
been  omitted  or  destroyed  by  fraud  or  mistake,  or  omitted  by  design, 
upon  mutual  confidence  between  tlie  parties.**^^ 

§  314.  Sonth  Carolina. — Parol  evidence  is  received  to  convert  an 
instrument  absolute  on  its  face  into  a  defeasible  instrument,  where  the 
omission  to  reduce  the  defeasance  to  writing  was  occasioned  by  fraud 
or  mistake.***  If  it  can  be  received  in  any  other  case, — and  it  appears 
by  recent  cases  that  it  may  be  received  to  show  the  intention  of  the 
parties,*'* — ^the  evidence  must  be  very  clear  and  convincing.*'"  The 
burden  of  proof  is  on  the  party  alleging  the  absolute  deed  to  be  a  mort- 
gage.*" 

§  314a.  Sonth  Dakota. — A  deed  absolute  may  by  parol  evidence  be 
shown  to  be  a  mortgage.*'® 

§316.  Tennessee. — It  is  well  settled  that,  although  a  conveyance 
be  absolute  in  its  terms,  it  may  be  shown  by  parol  proof  to  be  a  mort- 
gage. It  seems  to  be  admitted  for  the  purpose  of  showing  the  inten- 
tion of  the  parties  and  the  real  character  of  the  transaction.*'* 
When  a  parol  defeasance  is  shown,  the  effect  of  it  is  to  reduce  the  title 


feat  the  wise  provision  of  the  stat- 
ute of  frauds."  Per  Mercur,  J.  See, 
also,  Moran  v.  Munhall,  204  Pa.  St 
242,  53  Atl.  1094. 

*»*Barher  v.  Lafavour,  176  Pa.  St 
331,  35  Atl.  202. 

"*  Pancake  v.  Cauffman,  114  Pa. 
St  113,  7  Atl.  67;  Munger  v.  Casey 
(Pa.  St),  17  Atl.  36;  Lance's  App. 
112  Pa.  456,  4  Atl.  375. 

"•Taylor  v.  Luther,  2  Sumn.  228; 
Nichols  V.  Reynolds,  1  R.  I.  30,  36 
Am.  Dec.  238. 

"*  Arnold  v.  Mattison,  3  Rich.  Eq. 
153;  Walker  v.  Walker,  17  S.  C. 
329;  Carter  v.  Evans,  17  S.  C.  458. 

« Hodge  V.  Weeks,  31  S.  C.  276, 
9  S.  E.  953;  McAteer  v.  McAteer, 
31  S.  C.  313,  320,  9  S.  E.  966;  Brickie 
V.  Leach.  5&  S.  C.  510,  33  S.  E.  720; 
Shiver  v.  Arthur,  54  S.  C.  184,  32 
S.  E.  310;  Brown  v.  Bank,  55  S.  C. 
61,  32  S.  E.  816;  Petty  v.  Petty,  52 
S.  C.  54,  29  S.  E.  406;  Campbell  v. 
Under,  50  S.  C.  169,  27  S.  E.  648. 


^"Arnold  v.  Mattison,  3  Rich.  Eq. 
153;  Nesbitt  v.  Cavender,  27  S.  C. 
1,  2  S.  E.  702;  Hodge  v.  Weeks,  31 
S.  C.  276,  9  S.  B.  953. 

"^Miller  V.  Price,  66  S.  C.  85,  44 
S.  E.  584. 

*"  Meyer  v.  Davenport  Elevator 
Co.  12  S.  D.  172,  80  N.  W.  189;  Ash- 
ton  V.  Ashton,  11  S.  D.  610,  79  N. 
W.  1001. 

'"Jones  V.  Cnllen,  100  Tenn.  1, 
42  S.  W.  873;  Bowman  v.  Felts, 
Tenn.  42  S.  W.  810;  Nichols  v. 
Cabe,  3  Head,  92;  Ruggles  v.  Wil- 
liams, 1  Head,  141;  Hinson  v.  Par- 
tee,  11  Humph.  587;  Ballard  v. 
Jones,  6  Humph.  455;  Brown  v. 
Wright,  4  Yerg.  57;  Lane  v.  Dicker- 
son,  10  Yerg.  373;  Yarborough  v. 
Newell,  10  Yerg.  376;  Guinn  v. 
Locke,  1  Head,  110;  Jones  v.  Jones, 
1  Head,  105;  Leech  v.  Hillsman,  8 
Lea,  747;  Robinsons  v.  Lincoln  Sav- 
ings Bank,  85  Tenn.  363,  3  S.  W. 
656. 
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under  an  absolute  deed  to  what  was  intended  by  the  parties,  H  defeas- 
ible estate ;  a  security  for  a  debt,  instead  of  a  sale.**®  The  evidaice, 
however,  must  be  clear  and  decisive,  as  the  presumption  is  in  lavor 
of  the  deed  as  it  appears  upon  its  face.*'* 

§'816.  Tcxtt8.*^The  doctrine  that  parol  evidence  is  admissible  to 
prove  that  an  absolute  deed  was  intended  merely  as  a  securit}-  for  the 
payment  of  a  debt,  is  fully  recognized.*'^  It  is  admitted  to  show  that 
the  deed  was  really  executed  and  delivered  upon  certain  trusts,  not 
reduced  to  writing,  which  the  grantee  promised  to  perform.  These 
trusts  existmg  in  parol  are  established  to  prevent  the  fraudulent  use 
of  the  deed  or  written  instrument.*'"  It  is  not  necessary  that  there 
should  be  any  charge  of  fraud,  mistake,  or  surprise  to  afford  a  founda- 
tion for  the  introduction  of  such  evidence.*'*  When  it  is  attempted 
to  use  the  deed  for  a  fraudulent  purpose,  or  one  wholly  different  from 
that  intended  by  the  parties,  equity  interposes  to  prevent  the  fraud 
and  establish  the  trust.  The  trust  must  be  shown  with  "clearness  and 
certainty,"^ '°  and  it  has  sometimes  been  said  that  it  must  be  shown 
by  the  testimony  of  more  than  one  witness,  unless  that  testimony  be 
supported  by  corroborating  circumstances.*"  But  it  is  error  for  the 
court  to  instruct  the  jury  that  the  proof  that  an  absolute  deed  is  a 
mortgage  must  be  "clear  and  convincing,"  as  exacting  a  higher  degree 
of  proof  than  the  law  requires  in  cases  of  this  character.*'^  As  in 
Pennsylvania,  there  being  no  court  of  chancery,  such  evidence  must 
be  passed  upon  by  a  jury.*" 


^Ruggles  V.  Williams,  1  Head, 
141. 

"•*Haynes  v.  Swann,  6  Heisk. 
560;  Nickson  v.  Toney,  3  Head, 
655;  Hickman  v.  Quinn,  6  Terg.  96; 
Lane  v.  Dickerson,  10  Yerg.  373; 
Overton  v.  Bigelow,  3  Yerg.  513; 
Hammonds  v.  Hopkins,  3  Yerg.  525; 
Sellers  v.  Sellers  (Tenn.),  53  S.  W. 
316;  SlawBon  v.  Denton  (Tenn.),  48 
S.  W.  350. 

"*Glbbs  V.  Penny,  43  Tex.  560; 
Ruffler  V.  Womack,  30  Tex.  332, 
343;  Stampers  v.  Johnson,  3  Tex. 
1;  Carter  v.  Carter,  5  Tex.  93;  Han^ 
nay  v.  Thompson,  14  Tex.  142; 
Mead  v.  Randolph,  8  Tex.  191; 
Mann  v.  Falcon,  25  Tex.  271;  Mil- 
ler V.  Thatcher,  9  Tex.  482,  60  Am. 
Dee.  172;  McClenny  v.  Floyd,  10 
Tex.  159;  Cuney  v.  Dupree,  21  Tex. 
211;  Grooms  v.  Rust,  27  Tex.  231; 
Calhoun  v.  Lumpkin,  60  Tex.  185; 
Loving  V.  Milliken,  59  Tex.  423; 
Ullman  v.  Jasper,  70  Tex.  446,  7  S. 
W.  763;   Hubby  v.  Harris,  68  Tex. 


91,  3  S.  W.  558;  Stafford  v.  Stafford 
(Tex.  Civ.  App.  1902),  71  S.  W.  984; 
McLean  v.  Ellis,  79  Tex.  398,  15  S. 
W.  394;  White  v.  Harris,  85  Tex. 
42.  19  S.  W.  1077;  Hexter  v.  Urwitz. 

6  Tex.  Civ.  App.  580,  25  S.  W.  1101. 
^Moreland  v.  Barnhart.  44  Tex. 

275;  Mead  v.  Randolph,  8  Tex.  191; 
Grooms  v.  Rust,  27  Tex.  231. 

^**Mead  v.  Randolph,  8  Tex.  191; 
Carter  v.  Carter,  5  Tex.  93. 

"'Moreland  v.  Barnhart,  44  Tex. 
275 ;  Markham  v.  Carothers,  47  Tex. 
21;  Hughes  v.  Delaney.  44  Tex. 
529;  Pierce  v.  Fort,  60  Tex.  464; 
Miller  v.  Yturria,  69  Tex.  549,  7  S. 
W.  206. 

'••Moreland  v.  Barnhart,  44  Tex 
275,  and  cases  cited. 

"^Miller  v.  Yturria,  69  Tex.  549. 

7  S.  W.  206;  Wallace  v.  Berry.  83 
Tex.  328.  18  S.  W.  595;  Prather  v. 
Wilkens,  68  Tex.  187,  4  S.  W.  252. 

*••  Carter  v.  Carter.  5  Tex.  98; 
Moreland  v.  Barnhart.  44  Tex.  275; 
RufDer   v.    Womack,   30   Tex.   332; 
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§  SliSn.  ^tah  tfetritory.-^An  absolute  conveyance  may  be  shown 
to  be  a  mortgage  by  parol  evidence  that  the  consideration  of  it  is  ft 
loan,  br  that  the  instrument  was  obtained  by  fraud,  mistake  or  undue 
influeiiiee."' 

§  817.  In  Vermont  parol  testimony  is  admissible  to  show  that  a 
deed  absolute  in  terms  was  in  fact  made  as  security  for  money  loaned> 
if  the  grantor  has  remained  in  possession,  and  the  title  has  continued 
in  the  grantee.*^'*  If  he  has  parted  with  the  title,  the  grantoi*  loses 
his  right  to  redeem.  The  fact  that  the  grantor  remains  in  p<»session 
is  always  regarded  as  a  strong  circumstance  tending  to  show  that  the 
deed  is  a  mortgage.^^*  The  absence  of  any  written  evidence  of  a  debt 
does  not  make  the  deed  less  effectual  as  a  mortgage.^^*  The  ground 
upon  which  parol  evidence  is  admitted  was  stated  in  an  early  case  to 
be  that  when  the  instrument  is  in  fact  a  mortgage,  and  there  is  an 
attempt  to  set  it  up  as  an  absolute  conveyance,  there  is  a  fraudulent 
application  or  use  made  of  it  which  a  court  in  chancery  may  interfere 
with  to  prevent.^^"  In  later  cases,  however,  parol  evidence  seemfe  to 
be  admitted  on  the  broad,  equitable  ground  of  showing  the  intention 
of  the  parties  that  the  absolute  deed  should  operate  as  a  security  for 
a  debt."* 

§  318.  Virginia. — Parol  evidence  is  admitted  in  equity  to  deter- 
mine whether  a  deed  shall  be  considered  a  mortgage  or  an  absolute 
purchase.  The  court  is  governed  by  the  intention  of  the  parties. 
The  question  is  whether  the  parties  intended  to  treat  of  a  purchase, 
or  to  secure  the  repayment  of  money.    To  determine  this,  the  whole 


Miller  v.  Yturria,  69  Tex.  549,  7  S. 
W.  206;  UUman  v.  Jasper,  70  Tex. 
446,  7  S.  W.  663. 

"•Wasatch  Min.  Co.  v.  Jennings, 
5  Utah,  243,  385,  16  Pac.  399,  15  Pac. 
65;  ESwlng  v.  Keith,  16  Utah,  812, 
62  Pac.  4. 

"•Crosby  v.  Leavitt,  50  Vt.  239; 
Morgan  v.  Walbridge,  56  Vt.  406. 

^"  Hills  V.  Loomis,  42  Vt.  562; 
HIch  V.  Doane,  35  Vt.  125;  Wright 
V.  Bates,  13  Vt.  341;  Baxter  v.  Wil- 
ley,  9  Vt  276,  31  Am.  Dec.  623; 
Campbell  v.  Worthlngton,  6  Vt.  448; 
Wing  V.  Cooper,  37  Vt.  169;  Hynd- 
man  v.  Hyndman,  19  Vt  9,  46  Am. 
Dec.  171;  Blgelow  v.  Topliif,  25  Vt 


273,  60  Am.  Dec.  264;  Mott  v.  Har- 
rington, 12  Vt  199.  In  Cotiner  v. 
Chase,  15  Vt  764,  it  was  held  that 
such  evidence  was  inadmissible  to 
show  that  a  deed  of  warranty,  fol- 
lowed by  possession  through  sev- 
eral successive  grantees  by  similar 
deeds,  was  a  mortgage.  In  Mus- 
sey  V.  Bates,  60  Vt.  271,  14  Atl.  457, 
the  state  of  the  pleadings  made 
parol  evidence  inadmissible. 

"*  Graham  v.  Stevens,  34  Vt  166, 
80  Am.  Dec.  675. 

^"Wright  V.  Bates,  13  Vt  841, 
848. 

"*  Hills  V.  Looinis,  42  Vt  662, 
Rich  V.  Doane,  35  Vt  126. 
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circumstances  of  the  transaction  will  be  examined.^^*    The  evidence 
must  be  clear,  unequivocal  and  convincing.^ ^* 

§  318a.  Washington. — A  deed  absolute  on  its  face  is  treated  as  a 
mortgage  when  it  is  shown  that  the  parties  intended  a  mortgage.^" 

§  319,  West  Virginia. — The  rule  in  relation  to  the  admission  of 
parol  evidence,  to  show  that  a  deed  is  a  mortgage,  is  the  same  as  tiiat 
which  prevails  in  Virginia.*^®  The  evidence  must  be  clear  and  de» 
cisive.^^* 

Parol  evidence  that  a  deed  absolute  on  its  face  is  intended  as  a 
mortgage  is  inadmissible  in  a  suit  at  law.*^^ 

§  320.  In  Wisconsin  the  admissibility  of  parol  proof,  to  show  a 
deed  absolute  on  its  face  to  be  a  mortgage,  is  the  settled  law.^®*  This 
is  not  only  the  rule  in  equity,"^  but  at  law  as  well.    The  evidence. 


^'•Ross  V.  Norvell,  1  Wash.  14,  1 
Am.  Dec.  422;  Thompson  v.  Daven- 
port, 1  Wash.  125;  King  v.  New- 
man, 2  Munf.  40;  Breckenridge  v. 
Auld,  1  Rob.  148;  Dabney  v.  Green, 

4  Hen.  A  Munf.  101,  4  Am.  Dec. 
503;  Chapman  v.  Turner,  1  Call. 
280,  1  Am.  Dec.  514;  Robertson  v. 
Campbell,  2  Call,  421;  Pennington 
V.  Hanby,  4  Munf.  140;  Bird  v. 
Wilkinson,  4  Leigh,  266;  Crawford 
V.  Jarrett,  2  Leigh,  630;  Phelps  v. 
Seely,  22  Gratt.  573;  Summers  v. 
Dame,  31  Gratt.  791,  804;  Suavely 
V.  Pickle,  29  Gratt.  27;  Edwards  v. 
Wall,  79  Va.  321;  French  v.  Wil- 
liams, 82  Va.  462,  4  S.  E.  591;  Bruce 
V.  Slemp,  82  Va.  352,  4  S.  E.  692; 
Tuggle  V.  Berkeley  (Va.  1903),  43 

5  E   199 

'"•HolUday  v.  Winis   (Va.  1903), 
43  S.  E.  616. 

*"  Miller  V.  Ausenig,  2  Wash.  T. 
22,  3  Pac.  Ill;  Ross  v.  Howard 
(Wash.  1903),  72  Pac.  74. 

>^  Shank  v.  Groff,  43  W.  Va.  337, 
27  S.  E.  340;  Klinck  v.  Price,  4  W. 
Va.  4,  9,  6  Am.  Rep.  268,  citing  the 
above  cases  in  Virginia;  Troll  v. 
Carter,  15  W.  Va.  267;  Davis  v. 
Demming,  12  W.  Va.  246;  Lawrence 
V.  DuBois,  16  W.  Va.  443;  Hoffman 
v.  Ryan,  21  W.  Va.  415;  Vangilder 
V.  Hoffman,  22  W.  Va.  1;  Matheney 
V.  Sandford,  26  W.  Va.  386;  Kerr  v. 
Hill,  27  W.  Va.  576;  Gilchrist  v. 
Beswick,  33  W.  Va.  168,  10  S.  E. 
371;  McNeel  v.  Auldridge,  34  W. 
Va.  748,  12  S.  E.  851. 

"•Vangilder   v.    Hoffman,   22    W. 
Va.  1. 


"« Billingsley  v.  StuUer  (W.  Va.), 
43  S.  E.  96. 

"» Wilcox  V.  Bates,  26  Wis.  465. 
"Notwithstanding  what  was  said  in 
the  opinion  in  Rasdall  v.  Rasdall, 
9  Wis.  379,  as  to  the  admissibility 
of  parol  evidence  to  prove  an  abso- 
lute deed  a  mortgage,  upon  prin- 
ciple it  has  since  been  frequently 
held  by  this  court  that  the  admis- 
sibility of  such  evidence  had  been 
so  long  established  by  authority  as 
to  have  become  a  rule  of  property, 
which  ought  not  to  be  changed  by 
the  judicial  department."  Per 
Paine,   J.    And   see   Plato   v.   Roe, 

14  Wis.  453;  Sweet  v.  Mitchell.  15 
Wis.  641;  Spencer  v.  Fredendall,  15 
Wis.  666;  Butler  v.  Butler,  46  Wis. 
430,  1  N.  W.  70;  McCormick  v. 
Hemdon,  67  Wis.  648,  31  N.  W.  303; 
Starks  v.  Redfield,  52  Wis.  349,  9 
N.  W.  168;  Schriber  v.  Le  Clair,  66 
Wis.  579,  586,  29  N.  W.  570,  889; 
Rockwell  V.  Humphrey,  57  Wis.  410, 

15  N.  W.  394;  Parish  v.  Reevt.  63 
Wis.  315,  23  N.  W.  568;  Schlerl  v. 
Newbury,  102  Wis.  552,  78  N.  W. 
761;  Beebe  v.  Wisconsin  Mort.  Loan 
Co.  (Wis.  1903),  93  N.  W.  1103. 

"«Kent  V.  Agard,  24  Wis.  378; 
Kent  V.  Lasley,  24  Wis.  654.  "The 
doctrine  that  a  deed  absolute  in  its 
terms  can  be  thus  transformed  into 
a  mortgage,  and  the  title  of  the 
holder  defeated,  is  purely  an  equita- 
ble, and  not  a  legal,  doctrine.  It 
had  its  origin  in  the  Court  of 
Chancery,  in  which  court  alone  the 
remedy  could  formerly  be  admin- 
istered.    The  rules  and  practice  of 
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however,  must  be  clear  and  convincing,  equal  in  force  to  that  upon 
which  a  deed  will  be  reformed,  and  leaving  no  substantial  doubt  that 
the  real  intention  of  the  parties  was  to  execute  a  mortgage  security.^®^ 
As  to  the  grounds  upon  which  the  evidence  is  admitted,  it  was  said  in 
an  early  case  that  "it  is  the  fraudulent  use  of  the  deed  which  equity 
interposes  to  detect  and  prevent,  and  for  this  purpose  parol  proof  is 
admissible,  not  to  vary  the  deed,  but  to  maintain  the  equity  which 
attaches  to  the  transaction  inherently,  and  which  the  deed  or  contract 
of  the  parties  does  not  create  and  cannot  destroy.  If  an  equity  of 
redemption  really  attaches,  to  the.  transaction  itself,  any  attempt  to 
defeat  that  equity  by  setting  up  the  deed  as  absolute  is  fraudulent.^^^** 
But  in  the  later  cases,  parol  evidence  seems  to  have  been  admitted 
upon  the  broad  ground  of  showing  that  the  absolute  deed  was  intended 
by  the  parties  to  operate  as  a  security  for  a  debt.^®'* 

§  321.  A  review  of  the  cases,  with  reference  to  the  grounds  upon 
which  parol  evidence  is  admitted  to  prove  that  an  absolute  conveyance 
is  a  mortgage  in  equity,  will  show  that  in  the  earliest  cases,  both  iu 
England  and  America,  it  was  admitted  solely  upon  the  ground  of 
fraud,  accident,  or  mistake,  which  are  ordinary  grounds  of  equity 
jurisdiction.  In  several  States  this  is  still  declared  by  the  courts  or 
by  statute  to  be  the  only  ground  upon  which  their  interference,  in 
such  case,  can  be  justified ;  or,  at  any  rate,  there  have  been  no  decisions 
which  distinctly  place  such  interference  upon  any  other  ground.*®* 
Such  seems  to  be  the  doctrine  in  Connecticut,  Florida,  Georgia,  Ken- 
tucky, North  Carolina,  and  Rhode  Island.*®^ 

In  a  few  States,  as  for  instance  Missouri,  Ohio,  and  Texas,  the  in- 
tention of  the  parties  to  create  a  security  only  seems  to  be  regarded 
as  raising  a  trust  in  favor  of  the  grantor  which  equity  will  enforce.*^* 


that  court  were  such  as  to  afford 
many  safe-guards  to  the  rights  of 
the  grantee,  and  to  obviate  many 
evils  which  must  otherwise  have 
grown  up  out  of  the  doctrine."  Per 
Dixon,  C.  J. 

>*•  Becker  v.  Howard,  75  Wis.  415, 
44  N.  W.  755;  Sable  v.  Maloney,  48 
Wis.  331,  333,  4  N.  W.  479;  McCIel- 
lan  V.  Sanford,  26  Wis.  595,  607; 
Harrison  v.  Juneau  Bank,  17  Wis. 
340;  Fowler  v.  Adams,  13  Wis.  458; 
Newton  v.  Holley,  6  Wis.  592;  Lake 
V.  Meacham,  13  Wis.  355;  McCor- 
mick  V.  Hemdon,  67  Wis.  648,  31 
N.  W.  303. 

"*Rogan  V.  Walker,  1  Wis.  527. 

"•Schrlber  v.  Le  Clair,  66  Wis. 


579,  29  N.  W.  570.  289;  Hoile  v. 
Bailey,  58  Wis.  448,  17  N.  W.  322; 
Starks  v.  Redfleld,  52  Wis.  349,  9 
N.  W.  168;  Howe  v.  Carpenter,  49 
Wis.  697,  6  N.  W.  357;  Becker  v. 
Howard,  75  Wis.  415,  44  N.  W.  755; 
McFarlane  v.  Loudon,  99  Wis.  620, 
75  N.  W.  394,  67  Am.  St.  Rep.  883. 

"•Marshall  v.  Williams,  21  Oreg. 
268,  28  Pac.  137,  following  text. 

"^§§  285,  300;  also  Maxwell  v. 
Mountacute,  Prec.  Ch.  526;  Walker 
V.  Walker,  2  Atk.  98,  99;  Joynes  v. 
Statham,  3  Atk.  388;  Pym  v.  Black- 
burn, 3  Ves.  Jr.  34,  38;  Townshend 
V.  Stangroom,  6  Ves.  328. 

'"This  was  formerly  the  case  in 
Maine.    §  298. 
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la  New  Hampshire  and  Pennsylvania,  no  conveyance  is  a  mort- 
gage unless  the  condition  is  inserted  in  the  deed. 

But  the  doctrine  in  this  country,  now  more  generally  accepted,  is 
%hat  the  admission  of  parol  evidence  is  not  confined  to  cases  of  dis- 
tinct fraud  on  the  part  of  the  grantee  in  obtaining  a  deed  without  a 
defeasance,  or  mistake  on  the  part  of  the  grantor  in  giving  such  a 
deed.  The  doctrine  declared  by  the  Supreme  Court  of  the  TJnited 
states  in  Russell  v.  Southard,* ®®  and  Peugh  v.  Davis,^*^  and.  by  the 
Supreme  Court  of  Massachusetts  in  recent  cases,***  is,  that  the  mere 
fact  th^  an  absolute  deed  was  intended  as  security  merely  affords 
groimd  of  jurisdiction  to  courts  of  equity  to  interfere  and  give  relief; 
that  a  security  in  this  form  is  so  calculated  to  be  an  instrument  of 
oppression  and  wrong  as  in  itself  to  constitute  a  quasi  fraud,  which 
equity  should  relieve  against;  that  the  fraud  or  fault  is  inherent  in 
the  transaction  itself,  and  does  not  trise  out  of  the  subsequent  conduct 
of  the  grantee  in  attempting  to  retain  the  property.  This  doctrine  is 
declared  with  more  or  less  distinctness  in  the  later  decisions  of  the 
courts  of  Alabama,  Arkansas,  California,  Colorado,  Delaware,  Illinois, 
Indiana,  Iowa,  Kansas,  Louisiana,  Maryland,  Massachusetts,  Maine, 
Michigan,  Minnesota,  Mississippi,  Nebraska,  Nevada,  New  Jersey, 
New  York,  North  Dakota,  South  Carolina,  South  Dakota,  Tennes- 
see, Vermont,  Virginia,  Washington,  West  Virginia,  and  Wisconsin. 

§  388.  The  statute  of  frauds  was  at  first  supposed  to  stand  in  the 
way  of  allowing  a  grant,  absolute  on  its  face,  to  be  established  by 
parol  evidence  as  a  mortgage.  But  the  courts,  after  a  struggle  and 
much  hesitation,  established  the  doctrine,  as  otherwise  it  was  found 
that  the  statute  designed  to  prevent  frauds  and  perjuries  would  be- 
come in  this  way  an  effectual  instrument  of  fraud  or  injustice.**' 
Although  the  admission  of  such  evidence  is  placed  upon  different 
grounds  by  different  courts,  there  is  substantial  unanimity  in  holding 
that,  when  once  the  fact  is  established  that  the  grant  was  intended  as 
a  mortgage,  the  conveyance  will  be  so  regarded.  The  statute  of  frauds 
does  not  interpose  any  insuperable  obstacle  to  granting  relief  in  such 
a  case,  because  relief,  if  granted,  is  obtained  by  setting  aside  the  deed; 
and  parol  evidence  is  availed  of  to  establish  the  equitable  grounds  for 
impeaching  that  instrument,  and  not  for  the  purpose  of  setting  up 
some  other  on  different  contract  to  be  substituted  in  its  place.    The 

^••§«86.  Wade.  8  Kan.  880.  387;   Sewell  t. 

'••96  U.  S.  332.  Price.    32    Ala.    97;    Klein    v.    Mc- 

'•'§300.  Namara,    54    Miss.    90;    Swegle   v. 

""Cotterell     v.     Purchase,     Cas.  Belle,   20   Oreg.   323,   25   Pac.   633: 

temp.    Talbot,    61,    63;    Lincoln    v.  Reigard  v.  McNeil,  38  111.  400;  Reed 

Wright,  4  De  G.  &  J.  16,  22;  Carr  v.   Reed,   75   Me.    264;    Landers  v. 

v.    Carr,   52    N.   Y.   251;    Moore  v.  Beck,  92  Ind.  49. 
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equities  of  the  parties  ate  adjusted  according  to  the  nature  of  the 
taraiffiactioti  and  the  facts  and  circumstances  of  the  oase^  including  the 
real  agreement.  It  does  not  violate  the  statute  of  frauds  to  admit 
parol  evidence  of  the  real  agreement  as  an  element  in  the  proof  of 
fraud,  or  other  vice  in  the  transaction,  ^ich  is  relied  upon  to  defeat 
the  written-  instrument.  ^'^  Lord  Hardwicke  said  that  such  evidence 
has  nothing  to  do  with  the  sta^te  of  frauds.*** 

Neither  does  the  rule  which  excludes  parol  testimony  to  contradict 
or  vary  a  writt^i  instrument  have  any  application  to  such  a  case. 
This  rule  has  reference  to  the  language  used  by  the  parties.  That 
cannot  be  qualified  or  varied  from  its  natural  import,  but  must  speak 
for  itself.  The  rule  does  not  forbid  an  inquiry  into  the  object  of  the 
parties  in  executing  and  receiving  the  instrument.  Thus  it  may  be 
shown  that  a  deed  was  made  to  defraud  creditors,  or  to  give  a  prefer- 
ence, or  to  secure  a  loan,  or  for  any  other  object  not  apparent  on  its 
face.  The  object  of  parties  in  such  cases  will  be  considered  by  a 
court  of  equity :  it  constitutes  a  ground  for  the  exercise  of  its  juris- 
diction, which  will  always  be  asserted  to  prevent  fraud  or  oppression, 
and  to  promote  justice.**^ 

Where  a  creditor,  holding  an  absolute  deed  as  security,  has  in  a 
fair  transaction  released  to  the  debtor  other  security  on  his  parol 
agreement  to  release  his  interest  in  the  land  to  the  creditor,  the 
debtor  will  not  be  allowed  to  invoke  the  statute  of  frauds  in  an  action 
to  cancel  his  absolute  convevance,  but  the  court  will  leave  this  abso^ 
lute  deed  to  carry  the  estate  in  fee,  as  it  purports  to  do."' 

§  323.  The  grantor  is  not  estopped  from  showing  the  true  char- 
acter of  the  transaction  by  reason  that  he  has  sworn,  on  an  applica- 
tion for  discharge  in  bankruptcy,  that  he  had  no  interest  in  the  land. 
The  original  transaction  being  without  fraud,  the  subsequent  im- 
proper conduct  of  the  mortgagor,  even  if  he  were  guilty  of  perjury, 
would  not  affect  his  right.  At  any  rate  the  mortgagee  cannot  make 
the  misconduct  of  the  mortgagor,  about  which  he  need  not  concern 
himself,  a  ground  for  the  non-performance  of  his  own  contract.**^ 
The  statute  of  frauds  cannot  be  set  up  as  inconsistent  with  showing 
that  an  absolute  deed  was  intended  by  the  parties  merely  as  a  security 

~  Campbell  V.  Dearborn,  109  Mass.  Me.  264,  273;  Horn  v.  Keteltas,  46 

130,  12  Am.  Rep.  671,  per  Wells,  J.;  N.  Y.  605. 

Glass  V.  Hulbert   102  Mass.   24,   3        »»*  Walker  v.  Walker,  2  Atk.  98. 
Am.  Rep.  418;    Newton  v.  Pay,  10        *"Peugh  v.  Davis,  96  U.  S.  332, 

Allen,   505;    Wyman  v.  Babcock,  2  336,  per  Field,  J. 
Curtis,    386,   399;    Amory   v.    Law-        "•Bavemore  v.   Mullins,   52  Ark. 

rence,  S  Cliff.  523;  Taylor  v.  Luther,  207,  12  S.  W.  474. 
2  Sum.  228,  232;  Reed  v.  Reed,  75        "^  Smith  v.  Cremer,  71  111.  186. 
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for  the  payment  of  money.^*®  If  the  grantee  deny  the  trust  raised 
by  a  verbal  defeasance^  on  proof  of  the  trusty  such  denial  is  regarded 
in  some  courts  as  a  frauds  and  the  grantee  is  held  to  be  as  firmly 
bound  by  his  verbal  agreement  as  he  would  be  by  a  written  one, 
**hedged  about  with  all  the  formal  solemnity  known  to  the  law."^'* 

An  agreement,  however,  between  the  grantee  and  a  third  person 
that  the  land  shall  be  conveyed  to  him  upon  the  payment  by  him  of 
the  purchase-money  and  interest,  is  within  the  statute  of  frauds,  be- 
cause such  a  conveyance  and  agreement  do  not  constitute  a  mort- 
gggg  200  rjiQ  constitute  a  mortgage,  such  agreement  must  be  made 
with  the  grantor  and  not  with  a  stranger.  A  promise  by  a  third 
person  to  purchase  the  property,  and  convey  it  to  the  grantor,  is  open 
to  the  same  objection.  ^^^ 

One  claiming  the  benefit  of  such  an  agreement  must  show  that  at 
that  time  he  had  an  equitable  interest  in  the  property.  A  mortgagee 
having  foreclosed  his  mortgage,  which  was  in  the  form  of  a  trust 
deed,  and  purchased  the  property  at  the  foreclosure  sale,  the  mort- 
gagor claimed  there  was  a  verbal  agreement  with  him  that  the  premises 
should  still  be  held  as  security  for  the  payment  of  the  mortgage  debt, 
and  that  when  the  rents  received  had  been  suflScient  for  that  purpose 
the  premises  should  be  reconveyed  to  the  mortgagor;  that  afterwards 
the  mortgagor  procured  another  person  to  advance  the  money  for  the 
payment  of  the  mortgage  debt,  and  the  former  mortgagor  thereupon 
conveyed  the  property  to  this  other  person  by  absolute  deed ;  and  that 
this  purchaser  made  an  agreement  to  the  same  effect  with  the  former 
mortgagor.  The  evidence  was  not  very  satisfactory.  Mr.  Justice 
Hunt,  delivering  the  opinion  of  the  Supreme  Court  in  this  case,  de- 
clared that,  unless  the  equity  of  redemption  of  the  mortgagor  was 
kept  alive  by  the  alleged  agreement  with  his  mortgagee,  he  had  no 
interest  which  could  sustain  a  parol  agreement  by  the  purchaser  from 
the  mortgagee  to  buy  the  property  for  the  mortgagor's  benefit  and  to 
convey  to  him  when  required.  Such  an  agreement  is  one  creating  by 
parol  a  trust  or  interest  in  lands,  which  cannot  be  sustained  under 
the  statute  of  frauds.  It  is  a  naked  promise  by  one  to  buy  lands  in 
his  own  name,  pay  for  them  with  his  own  money,  and  hold  them  for 
the  benefit  of  another.    It  cannot  be  enforced  in  equity,  and  is  void.*^^ 

"•Russell   V.    Southard,    12   How.  134;    Wilson   v.    McDoweU,    78    IlL 

139;  Mafflt  v.  Rynd.  69  Pa.  St.  380,  514.    And  see  Sweet  v.  Mitchell.  15 

387.  and  cases  cited;  Houser  v.  La-  Wis.  641. 

mont,  55  Pa.  St.  311,  93  Am.  Dec.  «« Wilson    v.    McDowell,    78    111. 

755;  Payne  v.  Patterson,  77  Pa.  St.  514;    Stephenson  v.   Thompson,   13 

134;  Lee  v.  Evans,  8  Cal.  424;  Ray-  111.  186;   Perry  v.  McHenry,  13  IlL 

nor  V.  Lyons,  37  Cal.  452.  227. 

^  O'Neill  V.  Capelle,  62  Mo.  202.  «« Rowland  v.  Blake,  97  U.  S.  624, 

Payne  v.  Patterson,  77  Pa.  St.  11  Chicago  L.  N.  139,  7  Bias.  40. 
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II.    What  Facts  are  Considered. 

§  324.   The  true  character  of  the  conveyaiLoe  will  be  inquired  into, 

and  effect  given  to  the  intention  of  the  parties  as  ascertained  by  their 
conduct  and  declarations  at  the  time  and  subsequently.*^*  Thus,  a 
statement  in  a  deed  or  a  verbal  agreement  made  at  the  time  of  the 
conveyance,  that  it  shall  operate  as  security  for  a  loan  of  money,  or  as 
indemnity  to  a  surety,  if  clearly  proved,  is  decisive  of  the  character 
of  the  transaction.*^*  And  so  is  an  agreement  that  the  deed  shall 
stand  only  as  security  for  a  debt,  and  that  in  case  of  a  sale  by  the 
grantee  the  excess  of  the  proceeds  over  the  debt  shall  be  paid  to  the 
grantor.  Such  an  agreement  and  deed  constitute  a  mortgage;  and 
therefore  the  agreement  is  not  void,  as  an  attempt  to  create  a  trust  by 
parol.*®*^  But  it  is  said  in  some  cases  that  parol  evidence  of  such  an 
agreement  should  be  supported  by  other  facts  and  circumstances 
which  are  incompatible  with  the  idea  of  a  purchase,  and  leave  no  fair 
doubt  that  a  security  only  was  intended.'^' 


See,  also,  Levy  v.  Brush,  45  N.  Y. 
689 ;  Richardson  v.  Johnson,  41  Wis. 
100,  22  Am.  Rep.  712;  Digby  v. 
Jones,  67  Mo.  104,  18  Am.  L.  Reg. 
(N.  S.)  132;   §1  881,  382. 

""See  §  258;  RusseU  v.  Southard, 
12  How.  139;  Reavls  v.  Reavis,  103 
Fed.  813.  Alabama:  Eiland  v.  Rad- 
ford, 7  Ala.  724,  42  Am.  Dec.  610; 
Parmer  v.  Parmer,  88  Ala.  545,  7  So. 
657 ;  Vincent  v.  Walker,  86  Ala.  333, 5 
So.  465;  Rose  v.  Gandy  (Ala.  1903), 
34  So.  239.  Calif omia:  Hodgkins  v. 
Wright,  127  Cal.  688,  60  Pac.  431; 
Brandt  v.  Thompson,  91  Cal.  458,  27 
Pac.  763;  Daubenspeck  v.  Piatt,  22 
Cal.  330;  Lodge  v.  Turman,  24  Cal. 
385;  Montgomery  v.  Spect,  55  Cal. 
352;  Manasse  v.  Dinkelspiel,  68  Cal. 
404;  Hall  v.  Arnot,  80  Cal  348,  22 
Pac.  200.  Illinois:  Purviance  v. 
Holt,  8  111.  394;  Relgard  v.  McNeil, 
38  111.  400;  Whitcomb  v.  Suther- 
land, 18  111.  578;  Williams  y.  Bish- 
op, 15  111.  553;  Workman  v.  Green- 
ing, 115  111.  477,  4  N.  B.  385;  Darst 
T.  Murphy,  119  111.  343,  9  N.  E.  887. 
Indiana:  Loeb  v.  McAlister,  15  Ind. 
App.  643,  41  N.  E.  1061,  44  N.  E. 
378;  Zimmerman  v.  Marchland,  23 
Ind.  474.  Iowa:  Ingalls  v.  Atwood, 
53  Iowa,  283,  5  N.  W.  160.  Maine: 
Reed  v.  Reed,  75  Me.  264;  Bradley 
▼.  Merrill,  88  Me.  319,  34  Atl.  160; 
Libby  v.  Clark,  88  Me.  32,  33  Atl. 
657.  Michigan:  Ferris  v.  Wilqpz, 
51  Mich.  106,  16  N.  W.  252.  Missis- 
sippi:   Freeman  v.  Wilson,  51  Miss. 


329;  Prewett  v.  Dobbs,  21  Miss. 
431.  Missouri:  Cobb  v.  Day,  106 
Mo.  278,  17  S.  W.  323;  Tibeau  v. 
Tibeau,  22  Mo.  77.  Nebraska:  Kemp 
V.  Small,  32  Neb.  318,  49  N.  W. 
169;  Sanders  v.  Ayres,  63  Neb.  271, 
88  N.  W.  526.  New  Jersey:  Crane  v. 
Bonnell,  2  N.  J.  Eq.  264.  New  York: 
Mooney  v.  Byrne,  163  N.  Y.  86,  57 
N.  E.  163;  Lane  v.  Sears,  1  Wend. 
433.  Pennsylvania:  Cole  v.  Bolard, 
22  Pa.  St  431;  Null  v.  Fries.  110 
Pa.  St.  52,  1  Atl.  551.  Tennessee: 
Overton  v.  Bigelow,  3  Yerg.  513. 
Texas:  Carter  v.  Carter,  5  Tex.  93; 
Loving  V.  Mllliken,  59  Tex.  423; 
Ruffler  V.  Womack,  30  Tex.  332; 
Gazley  v.  Herring  (Tex.),  17  S.  W. 
17.  Wisconsin:  Rockwell  v.  Hum- 
phrey, 57  Wis.  410;  Cumps  v.  Kiyo, 
104  Wis.  456,  80  N.  W.  937.  See, 
also,  §  321. 

■^Dorthan  Guano  Co.  v.  Ward, 
132  Ala.  380,  31  So.  748;  Hibernian 
Banking  Asso.  v.  Commercial  Nat. 
Bank,  157  111.  524,  41  N.  E.  919; 
Anthony  v.  Anthony,  28  Ark.  479; 
Anding  v.  Davis,  38  Mich.  574,  77 
Am.  Dec.  658;  First  Nat.  Bank  v. 
Ashmead,  23  Fla.  379,  2  So.  657; 
Ashton  V.  Shepherd,  120  Ind.  69, 
22  N.  E.  98;  Wolf  v.  Theresa  Village 
Mut.  F.  Ins.  Co.  (Wis.)  91  N.  W. 
1014. 

**  Crane  v.  Buchanan,  29  Ind. 
570;  Tower  v.  Fetz,  26  Neb.  106, 
42  N.  W.  884,  18  Am.  St.  Rep.  795. 

"•BlackweU    v.    Overby.    6    Ired. 
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The  intent  at  the  time  of  the  delivery  of  the  deed  governs.**^ 
Where  a  husband  and  wife  made  a  conyeyance  absolute  in  terms  of 
property  belonging  to  the  wife,  the  husband  conducting  the  negotia- 
tion with  the  grantee,  the  intent  of  the  wife  in  delivering  the  dee& 
governs  as  to  the  nature  of  the  transaction.  If  her  understanding  was 
that  the  deed  was  only  a  security  for  her  husband's  debt,  then  tiie 
transaction  is  a  mortgage,  whatever  may  have  been  the  intention  as 
between  the  husband  and  his  creditor  before  the  instrument  was  de* 
livered.*®® 

But  on  the  question  whether  a  deed  absolute,  executed  by  a  dece- 
dent in  his  lifetime,  was  intended  as  a  mortgage,  evidence  of  conver- 
sations of  the  grantor  with  a  third  person,  had  after  the  execution  of 
the  deed,  tending  to  show  its  intent,  is  not  admissible.^** 

§  325.  l^yidence  of  the  continuance  of  the  debt,  such  as  the  pay- 
ment of  interest  upon  it,  or  the  extension  of  the  time  of  payment,  is 
generally  conclusive  of  the  character  of  the  original  transaction  as  a 
mortgage.^^*  It  shows  either  that  the  preexisting  debt  was  not  surren- 
dered or  cancelled  at  the  time  of  the  conveyance,  or,  in  case  there  was 
ng  such  debt,  it  shows  that  one  was  then  created.^*^  If  the  mortgagee 
retains  the  evidence  of  a  preexisting  indebtedness,  and  receives  rent 
from  tiie  mortgagor,  this  will  be  regarded  as  a  payment  of  interest, 
and  an  evidence  of  a  mortgage.^*^  The  taking  of  judgment  for  the 
consideration  money  is  evidence  that  an  absolute  deed  was  intended 
to  be  a  mortgage.^^^ 


Eq.  68;  Kelly  v.  Bryan,  6  Ired.  Eq. 
283. 

*"  Sanders  v.  Ayres,  63  Neb.  271, 
88  N.  W.  526. 

"■Davi^  v.  Brewster,  69  Tex.  93, 
reversing  56  Tex.  478. 

"•.Tones  V.  Jones,  17  N,  Y.  Supp. 
905. 

^"See  §  265;  Ruffier  v.  Womack, 
30  Tex.  332;  Eaton  v.  Green,  22 
Pick.  526,  530;  Westlake  v.  Horton, 
85  111.  228;  Klein  v.  McNamara,  54 
Miss.  90;  Budd  v.  Van  Orden,  33 
N.  J.  Eq.  143;  Montgomery  y.  Spect, 
55  Cal.  352;  Lawrence  v.  Du  Bols, 
16  W.  Va.  443;  Turner  v.  Wilkin- 
son, 72  Ala.  361;  Reeves  v.  Aber- 
crombie,  108  Ala.  535,  19  So.  41; 
Hall  V.  Amott,  80  Cal.  348,  22  Pac. 
200;  Riley  v.  Starr,  48  Neb.  243, 
67  N.  W.  187. 

"*  Farmer  v.  Grose,  42  Cal.  169; 
Gilchrist  V.  Beswick,  33  W.  Va.  168, 
10  S.  E.  371. 

*"  Ennor  v.  Thompson,  46  111.  214. 


'"Hamet  v.  Dundaas,  4  Pa.  St 
178. 

"In  all  this  class  of  cases,"  says 
Chief  Justice  Poland,  in  Rich  v. 
Doane,  35  Vt.  125,  128,  "one  prin- 
ciple has  universally  been  recog- 
nized, that,  in  order  to  convert  a 
conveyance  absolute  upon  its  face 
into  a  mortgage,  or  security  merely, 
there  must  be  a  debt  to  be  secured. 
Some  of  the  cases  ge  so  far  as  to 
hold  that  there  must  be  a  debt  in 
such  form  that  it  can  be  enforced 
by  action  against  the  debtor,  while 
others  have  denied  it  We  have 
no  occasion  now  to  decide  whether 
the  debt  must  be  sueh  that  it  could 
be  enforced  by  action  against  the 
debtor;  the  tendency  of  later  cases 
seems  to  be  against  it  But  all 
agree  that  there  must  be  a  debt 
or  loan  to  be  secured,  that  the  re- 
lation of  debtor  and  creditor  must 
exist  between  the  grantor  and 
grantee,  in  order  to  lay  the  foun^ 
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Of  course^  where  there  is  no  wiatten  ackDowIedgmeat  ol  a  di^bt  or 
express  promise  to.pay>  the  party  who  attempts  to  impeach  the  deed 
ia  obliged  ta  make  out  hia  proofs  by  other  and  less,  decisive  me^ns. 
The  absence  of  such  evidence  of  debt  is  far  from  being  conclusive  that 
the  transaction  was  a  sale.^^^  Formal  mortgages  are  sometimes  m^de 
witiioni  any  personal  liability  on  the  part  of  the  mortgagor.  More- 
over, when  it  is  considered  that  the  occasion  for  any  inquiry  in  such 
case,  as.  to  the  nature  of  the  transaction,  arises  from  ihe  adoption  of 
forms  and  outward  appearances  supposed  to  differ  from  the  f act^  it  is 
hardly  reasonable  that  the  absence  of  a  written  contract  of  debt 
should  be  regarded  as  of  more  significance  than  the  absence  of  a 
formal  defeasance.^^^  But  the  burden  of  proof  is  upon  the  grantor 
in  an  action  to  redeem  to  show  that  the  relati<m  of  debtor  and  creditor 
existed  between  the  grantor  and  grantee  after  the  delivery  of  the 
deed.*" 

A  mortgage  in  the  form  of  an  absolute  conveyance  is  quite  f re* 
quently  and  properly  taken  when  the  amount  of  the  debt  to  be  secured 
is  uncertain,  and  depends  wholly  or  in  part  upon  future  advanoes.^^^ 

§  326.  When  the  transaction  is  shown  to  have  been  bafied  upon,  a 
preexisting  debt,  the  question  to  be  settled  is,  whether  the  intention 
of  the  parties  was  to  cancel  that  debt  or  to  secure  it.  This  is  a  ques- 
tion of  fact,  for  the  determination  of  which  not  only  the  negotiations 
had  at  the  time  of  the  conveyance,  but  also  the  subsequent  acts  of  the 
parties  in  relation  to  it,  are  to  be  considered.  The  mere  fact  that 
there  was  a  debt  at  the  time  is  not  conclusive  that  the  convevance  was 
a  mortgage  for  its  security.  It  can  hardly  be  said  that  it  raises  a 
presumption  of  a  mortgage,  though  the  courts  have  generally  mani- 
fested a  disposition  to  construe  all  conveyances  coupled  with  a.  stipu- 
lation for  a  reconveyance  at  a  future  day  as  mortgages.  But  whatever 
presumption  of  this  kind  there  may  be,  it  is  readily  repelled  by  any 
facts  showing  that  the  debt  was  surrendered  and  cancelled  at  the  time 


datlon  for  converting  an  absolute 
deed  In  form  Into  a  mere  security. 
In  this  case  there  was  no  note  or 
bond,  or  evidence  of  debt,  executed 
by  the  defendants;  and  though  this 
is  by  no  means  conclusive,  still  It 
la  a  circumstance  favorable  to  the 
orator,  as,  If  the  parties  Intended 
the  conveyance  merely  as  a  security 
for  a  loan  or  debt,  It  would  have 
been  natural  that  the  ordinary  evi- 
dence of  a  debt  should  have  been 
required  and  given." 

«"Flagg  ▼.  Mann,   14   Pick.   467, 


478;  Brown  v.  Dewy,  1  Sandf.  Ch. 
56;  Russell  v.  Southard,  12  How. 
139;  Robinson  v.  Parrelly,  16  Ala. 
472;  Morris  v.  Budlong.  78  N.  Y. 
543;  Miller  v.  Green,  37  111.  App. 
631,  aff'd,  138  111.  565,  28  N.  E.  83l 

"*Per  Wells,  J.,  in  Campbell  v. 
Dearborn,  109  Mass.  130,  144,  12 
Am.  Rep.  671. 

"•Helms  V.  Chadboume,  45  Wis. 
60;  McCormlck  v.  Hemdon,  67  Wis. 
648,  31   N.   W.   303. 

«*  Abbott  V.  Gregory,  39  Mich.  68. 
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of  the  conveyance.  The  burden  is  then  upon  the  grantor  to  show  that 
the  deed  is  not  to  have  effect  according  to  its  terms.**® 

If  the  transaction  was  based  upon  a  mortgage  previously  existing 
between  the  parties,  and  the  mortgage  notes  are  given  up  and  no 
other  evidences  of  debt  are  taken  in  their  place,  and  the  mortgagor 
was  credited  with  the  amount  of  the  mortgage  notes  upon  his  mak- 
ing an  absolute  conveyance  of  the  mortgaged  land  to  the  mortgagee, 
the  presumption  is  strong,  if  not  conclusive,  that  such  absolute  con- 
veyance was  not  intended  to  operate  as  a  mortgage.*** 

It  is  wholly  improbable  that  a  creditor,  already  having  a  mortgage 
;  to  secure  his  demand,  should  take  another  mortgage  in  the  form  of 
an  absolute  conveyance  of  the  same  property,  for  the  same  debt,  with- 
out any  apparent  advantage.  Even  in  case  a  mortgagor  gives  an  ab- 
solute deed  of  the  mortgaged  land,  under  a  parol  agreement  that  the 
mortgagee  shall  sell  the  land,  deduct  from  the  proceeds  the  amount 
of  the  mortgage  debt,  and  pay  the  residue  to  the  mortgagor,  the  deed 
does  not  thereby  become  a  mortgage.  After  making  such  a  convey- 
ance, the  mortgagor  had  no  further  title  to  or  interest  in  the  land  as 
such,  his  only  interest  being  in  the  proceeds  to  be  obtained  on  a  sale 
of  the  land  by  the  former  mortgagee.**'* 

Although  the  securities  are  not  surrendered,  if  the  debt  is  abso- 
lutely extinguished,  a  simple  right  to  repurchase  does  not  make  the 
conveyance  a  mortgage.***  Whether  the  transaction  is  a  mortgage  or 
not  is  determined  by  the  answer  to  the  inquiry,  whether  it  was  the  in- 
tention of  the  parties  to  secure  the  payment  of  the  debt  or  to  ex- 
tinguish it.***    If  the  object  of  the  parties  was  to  satisfy  the  debt, 

^See  §§  267,  269;  Hogarty  y.  a  decree  of  the  chancery  court,  was 
Lynch,  6  Bosw.  138;  Ford  v.  Irwin,  a  sale  with  the  privilege  of  ^epu^ 
18  Cal.  117,  14  Cal.  428;  Baisch  v.  chase  within  two  years,  having  the 
Oakeley,  68  Pa.  St.  92;  Suavely  v.  effect  to  reduce  the  equity  of  re- 
Pickle,  29  Gratt.  27;  Montgomery  demption  to  a  statutory  right  of 
V.  Spect,  55  Cal.  352;  Manasse  v.  redemption;  and  that  mere  Inade- 
Dinkelspiel,  68  Cal.  404,  9  Pac.  547;  quacy  of  consideration  will  not 
Matheney  v.  Sandford,  26  W.  Va.  Justify  the  setting  aside  of  such  a 
386;  Rice  v.  Dole,  107  111.  275;  Gas-  transaction.  See,  also,  Peagler  v. 
sert  V.  Bogk,  7  Mont  585,  19  Pac.  Stabler,  91  Ala.  308,  9  So.  157; 
281;  Lewis  v.  Bayliss,  90  Tenn.  280,  Goree  v.  Clements,  94  Ala.  337,  10 
16  S.  W.  376;  Eckford  v.  De  Kay.  8  So.  906. 

Paige  (N.  Y.),  89;  Dillon  v.  Dillon,  « Wilson  v.  Parshall,  129  N.  T. 

Ky.  69  S.  W.  1099.  223,    29    N.    B.   Rep.   297.    7   N.  T. 

""Adams  v.  Pllcher,  92  Ala.  474,  Supp.  479,  affirmed. 
8  So.  757.  In  Stontz  v.  Rouse,  84  » Baxter  v.  Willey,  9  Vt  276,  SI 
Ala.  309,  4  So.  170,  it  was  held  that  Am.  Dec.  623. 
a  conveyance  of  the  property  to  the  •"Bigelow  v.  Topliff,  25  Vt.  278, 
mortgagee  in  payment  of  the  mort*  60  Am.  Dec.  264;  Toler  v.  Pender, 
gage  debt,  with  the  right  to  redeem  1  Dev.  ft  B.  Eq.  445;  Todd  ▼.  Camp- 
within  two  years  from  the  date  of  bell,  32  Pa.  St.  250.  And  see  Alle- 
the  deed,  in  like  manner  and  upon  gheny  R.  ft  Canal  Co.  v.  Casey.  79 
the  same  terms  and  conditions  as  Pa.  St.  84;  McDonald  v.  Kellogg, 
if  the  property  had  been  sold  under  30  Kan.  170,  2  Pac.  507;  Loving  t. 
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the  conveyance  must  necessarily  vest  the  estate  absolutely  in  the 
grantee,  and  it  cannot  of  course  take  effect  as  a  mortgage,^^^  even 
if  the  conveyance  contains  a  redemption  clause.*^*  But  the  fact  that 
the  evidence  of  the  indebtedness  is  retained  after  the  conveyance  is 
strong  evidence  that  it  was  taken  merely  as  security.**^ 

§  827.  The  transaction  may  luLve  been  a  sale,  although  the  appli- 
oation  of  the  grantor  was  in  the  first  place  for  a  loan.  Of  course, 
where  an  absolute  conveyance  or  a  deed  of  trust  is  executed  with  the 
understanding  between  the  parties  that  the  title  is  to  be  transferred 
forever  from  the  grantor  to  the  grantee,  his  heirs  and  assigns,  the 
deed  is  not  a  mortgage  but  a  sale.^^*  In  such  a  case,  the  person  ap- 
plied to  having  refused  to  deal  except  as  a  purchaser,  and  a  convey- 
ance having  been  made  to  him  without  his  giving  any  contract  to 
reconvey,  the  court  refused,  after  a  long  lapse  of  time,  to  convert  the 
transaction  into  a  mortgage,  upon  evidence  of  loose  conversations  to 
the  effect  that  the  grantee  would  reconvey  upon  repayment,  although 
coupled  with  evidence  of  inadequacy  of  consideration.^^^ 

§  328.  The  continued  possession  of  the  grantor  is  also  evidence 
tending  to  show  that  the  conveyance  was  a  mortgage.*^®  This  fact 
alone  is  not  very  important,  but  adds  weight  to  other  considerations 
which  tend  to  this  conclusion.  It  is  rebutted  by  proof  of  an  agreement 
by  the  grantor  to  pay  rent."*^ 

That  the  grantor  continues  to  pay  the  taxes  on  the  land  conveyed  is 
a  fact  to  be  considered  in  support  of  his  claim  that  the  conveyance 
was  intended  as  a  mortgage  only.*'^ 

MiUiken,  59  Tex.  423;   Hall  v.  ^r-  ,  v.    Dearborn,    109    Mass.    130,    145, 

nott.  80  Cal.  348,  22  Pac.  200.  12  Am.  Rep.  671.     North  Carolina: 

^Slee  V.  Manhattan  Co.  1  Paige,  Steel   v.    Black,    3   Jones   Eq.   427; 

48;  Hoopes  V.  Bailey,  28*  Miss.  328;  Steator    v.    Jones,    3    Hawks,    423; 

Carter    v.    Williams,    23    La.    Ann.  Sellers  v.  Stalcaup,  7  Ired.  Eq.  13; 

281 ;  Elston  V.  Chamberlain,  41  Kan.  Kemp   v.    Earp,    7    Ired.    Eq.    167. 

354,   21  Pac.  259.  North  Dakota:   O'Toole  v.  Omlie,  8 

"•West  V.  Hendrix,  28  Ala.  226.  N.  D.  444,   79   N.  W.  849.     Texas: 

*»  Ennor  v.  Thompson,  46  111.  214.  Ruffler    v.    Womack,    30    Tex.    332. 

•"McDonald  v.   Kellogg,   30   Kan.  Yermont:   Wright  v.   Bates,  13  Vt. 

170,  2  Pac.  507,  per  Valentine.  J.  341.     Virginia:    Edwards    v.    Hall, 

""DC  France  v.  De  France,  34  79  Va.  321.  West  Virginia:  Davis 
Pa.  St  385;  Albany  ft  S.  W.  D.  v.  Demming,  12  W.  Va.  246;  Law- 
Canal  Co.  V.  Crawford,  11  Oregon,  rence  v.  Du  Bois,  16  W.  Va.  443; 
243,  4  Pac.  113.  Hoffman  v.  Ryan,  21  W.  Va.  415; 

"•See   §§    274,    597;    Cotterell   v.  Vangllder  v.  Hoffman,  22  W.  Va.  1; 

Purchase,    Cas.    temp.    Talbot.    61;  Matheney  v.   Sandford,   26  W.   Va. 

Lincoln  v.  Wright,  4  De  Gex  ft  J.  386;   Kerr  v.  Hill,  27  W.  Va.   576. 

16.     Alabama:  Crews  v.  Threadgill.  598;    Gilchrist   v.   Beswick,   33   W. 

35   Ala.  334.     California:     ]!)auben-  Va.  168,  10  S.  E.  371. 
speck  V.  Piatt,  22  Cal.  330.  Illinois:        ^Danner  Land  Co.  v.  Insurance 

Strong  V.  Shea,  83  111.  575.     Xary-  Co.  77  Ala.  184. 
land:    Thompson  v.  Banks.   2   Md.        *"Bocock    v.    Phipard,    5    N.    Y. 

Gb.   480.     Xassachnsetts:    Campbell  Supp.  228. 

17— Jones'  Mobt. 
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On  the  other  hand,  the  fact  that  the  grantee  has  ent«red  into  poa- 
seseioQ  and  made  impFovements  strengthens  the  presumption  that  the 
conveyance  is  absolute.**^ 

§  329.  Inadequacy  of  price  is  also  a  drcumstance  tending  to  show 
that  the  transaction  is  a  mortgage  rather  than  a  sale,  just  as  it  ii 
when  there  is  a  written  agreement  for  a  reconveyance  ;*"  but  this  fact 
alone  does  not  authorize  a  court  to  declare  a  deed  absolute  upon  ite 
face  to  be  a  mortgage,'^'  and  other  circumstances  may  render  this 
of  little  or  no  weight.^'* 

§  330.  DeUy  in  asserting  an  absolute  deed  to  be  a  mortgage  has 
not  the  same  effect  upon  the  rights  of  the  parties  that  attends  delay 
in  seeking  to  enforce  in  equity  the  performance  of  an  executory  con- 
tract.'*' Once  a  mortgage  always  a  mortgage  is  the  masim  of  the 
law,  and  payment  does  not  stand  on  the  footing  of  performance  in 
equity.  The  character  of  the  deed  being  fixed  by  the  evidence  as  con- 
ditional, the  mortgagor  has  the  same  time  to  make  payment  that  any 
other  debtor  has.  The  right  to  foreclose  and  the  right  to  redeem  are 
reciprocal,  and  if  one  is  barred  the  other  is  also  barred.**'  The  only 
effect  that  delay  can  have  in  such  a  case  is  in  its  bearing  on  the  pri- 
mary question  of  mortgage  or  no  mortgage.  The  poverty  of  the  mort- 
gagor, and  many  other  circumstances,  may  sufficiently  explain  this. 
No  lapse  of  time  short  of  that  which  is  sufficient  to  bar  the  action  will 
prevent  the  introduction  of  parol  evidence  to  show  a  deed  was  "in- 
tended as  a  mortgage,"'" 

"  Woodworth  V.  Carman,  43  Iowa,  tlulppl:    Klein    v.    McNamara.   5t 

504.  Mlas.     90.     Tenneuec:      Overton    v. 

"See  i  275.     AUbama:   West  v.  Bigeiow.  3  Yerg.  613.    Teiw:  Giboe 

Hlndser.    28   Ala.    226;    Peagler   v.  t.  Penny.  43  Tei.  560;  Tempie  Nat 

Stabler,  91  Ala.  308,  9  So.  157;  Vln-  Bank   t.    Warner,    92    Tei.    226.   47 

cent  v.  Walker,  86  Ala.  333,  G  So.  S.  W.  515.    West  Tlnrlnla:  Qllchrist 

465;    Crews  v.  ThreadglU,  36  Ala.  v.  Beswick,  33  W.   Va.  168,  10  S. 

334;   Turner  v.  Wilkloson,  72  Ala.  B.  371;   DavU  ¥.  Demming,  12  W. 

361;    WllllamB  v.   Reggan,   111   Ala.  Va.   246;    Lawrence   v.   Du   Bali,  16 

621,  20  So.  614.     California:    Hush-  W.  Va.  443;  Vaugllder  v.  HoffraaD, 

eon  V.  HuBheon,  71  Cal.  407,  12  Pac.  22  W.  Va.  1;  Kerr  v.  Hill,  87  W.  Va. 

410.     Florida:   Matthews  v.  Porter,  676. 

16  Fla.  466,  487.     OeoTKla:   Rodgers  "Pierce  v.  Traver,  13  Nev.  52S; 

V.  Moore,  8S  Ga.  88,  13  S.  E.  962;  Walker  v.   Farmers'   Bank    (Del.). 

Chapman  v.   Ayer,   95    Ga.  581,    23  14  All.  819;  Story  v.  Springer.  155 

S.  B.   131.     nilnofs:    Helm  v.  Boyd,  111.    25,   39   N.   E.   570.   att'g,   43   111. 

124  111.  370,  16  N.  B.  85.     Indiana:  App.    495;    Colea   v.    Perry,    7   Tei. 

DavlB    V.    Stoneatreet,    4   Ind.    101;  109. 

Turpfe  V.  Lowe,  114  Ind.  37,  16  N.  "•Matheney  v.   Sandford,  26  W. 

E.  834.     Iowa:    Wllaon  v.  Patrick,  Va.  386. 

34  Iowa.  362;  Trucks  v.  Lindaey,  18  "Odenbaugb  v.  Bradford,  67  Pa. 

Iowa,    504;    Conlee    v.    Keying.    94  St  96. 

Iowa,   734.   62   N.   W.   678;    Caldwell  ""Fltch    v.    Miller,    200    111.    170: 

V.    Meltveldt.   93   Iowa.   730.   61   N.  65  N.  E.  660;  Green  v.  Cappa,  142 

W.    1090.      Kentucky:     Gossum    v,  111.  286,  31  N.  B.  697. 

Oossum  <Ky.),  15  S.  W.  105T.  Mia-  >"Anding  v.  Davis,  38  Miss.  574, 
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An  absolute  deed  will  be  construed  as  a  mortgage  where  the  grantor 
continued  in  possession  and  control  of  the  property  treating  it  as  his 
own^  and  the  parties  continued  to  deal  with  each  other  as  though  the 
title  had  not  passed.*** 

But  lapse  of  time,  in  connection  with  other  evidence,  is  a  circum- 
stance to  be  considered.***  When  the  grantor  had  conveyed  by  a 
warranty  deed,  and  possession  followed  the  deed  through  several  suc- 
cessive, grantees,  parol  evidence  that  a  mortgage  was  "intended  has 
been  refused.  Length  of  time  short  of  the  period  that  will  bar  re- 
demption affords  a  strong  presumption  against  such  a  claim.***^  A 
lapse  of  fourteen  years  from  the  time  of  the  transaction  has  been 
considered  a  material  circumstance.**^  And  where  the  bill  to  redeem 
was  not  filed  until  thirteen  years  after  the  conveyance,  and  it  also 
appeared  that  more  than  seven  years  had  elapsed  since  the  grantee 
distinctly  refused  to  recognize  the  grantor's  claim  of  an  equity  of 
redemption,  and  there  was  no  suflBcient  excuse  for  the  delay,  the  laches 
was  held  to  be  such  as  to  bar  any  right  to  relief.*** 

Delay  by  the  heirs  of  a  grantor  for  eight  years  after  the  youngest 
heir  came  of  ag^  to  file  a  bill  to  remove  an  equitable  mortgage  as  a 
cloud,  which  was  seventeen  years  after  the  time  allowed  for  redemp- 
tion under  the  ancestor's  contract,  will  be  held  to  constitute  laches. 
Laches  in  filing  a  bill  to  enforce  a  right  of  redemption  cannot  be 
excused  upon  the  ground  of  ignorance  of  the  contract  upon  which 
such  right  was  based,  where  any  examination  of  the  records  would 
have  led  to  the  discovery  of  such  contract  and  any  rights  they  might 
have  had  thereunder.  In  determining  whether  there  has  been  laches 
in  exercising  a  right  of  redemption,  a  court  of  equity  is  not  necessarily 
controlled  by  the  period  of  limitation  as  fixed  in  actions  at  law.*** 

§  831.  In  equity  it  is  regarded  as  unnecessary  that  the  convey- 
ance should  be  made  by  the  debtor.  It  is  sufScient  that  he  has  an 
interest  in  the  property,  either  legal  or  equitable.    Having  such  an 

^7  Am.  Dec.  658;  Mott  v.  Fiske,  155  and  the  grantee  had  made  improve- 

Ind.  597,  58  N.  E.  1053.  ments,  without  any  protest  on  the 

"*  Richmond    v.    Richmond    Fed.  part  of  the  plaintiff.     It  was  held 

Cas.  No.  11,801.  that  a  court  of  equity  would  not 

"•Tull  V.  Owen.  4  Y.  &  C.  192;  interfere. 
Downing  v.  Woodstock  Iron  Co.  93       *•«  Conner  v.   Chase,   15  Vt.   764; 

Ala.  262,   9    So.   177;    Landrum   v.  McCoy  v.  Gentry,  73  Ala.  105. 
Union  Bank,  63  Mo.  48;   Stevenson        »"De   Prance   v.    De    France,    34 

V.  Saline  Co.  65  Mo.  425;  Schradski  Pa.  St.  385;    Maher  v.  Farwell,  97 

V.  Albright,  93  Mo.  42,  5  S.  W.  807;  111.  56.    So  a  lapse  of  seven  years. 

Cobb  V.  Day,  106  Mo.  278,  17  S.  W.  Goree  v.  Clements,  94  Ala.  337,  10 

323.    In  the  latter  case  the  plain-  So.  906. 

tiif,  after  making  a  deed  absolute        *"  Maher  v.  Farwell.  97  111.  56. 
In  form,  made  no  claim  that  it  was       ^  Fitch  v.  Miller,  200  111.  170,  65 

a  mortgage   for  six  years,  during  N.  E.  650. 
▼hich  time  he  had  paid  no  taxes. 
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interest,  if  he  procure  a  conveyance  of  the  property  to  one  who  pa\^ 
the  price  of  it,  or  makes  an  advance  upon  it,  under  an  arrangement 
that  he  shall  be  allowed  to  have  the  property  upon  repaying  the  moDey 
advanced,  he  has  a  right  to  redeem.  The  grantee  is  such  case  aoquii^fs 
title  by  his  act,  and  as  security  for  his  debt,  and  therefore  holds  the 
title  as  his  mortgagee.***  Thus,  if  a  person  advances  for  another,  hi 
his  request,  the  purchase-money  of  land  which  the  latter  contracts  to 
buy,  and  the'deed  be  made  to  the  person  who  advances  the  money,  he 
is  as  much  a  mortgagee  as  if  the  land  had  been  conveyed  to  him 
directly  by  the  debtor.^*"  If  part  only  of  the  purchase-money  be  ad- 
vanced by  such  grantee,  he  has  a  lien  upon  the  whole  land,  and  not 
merely  upon  an  undivided  interest  in  proportion  to  the  amount  of  his 
advance.**® 

But  at  law,  when  a  trustee,  at  the  request  of  the  husband  of  the 
cestui  que  trust,  and  acting  as  her  agent  in  fact,  sold  certain  trust 
land  to  one  who  agreed  to  convey  the  land  to  the  husband  on  his 
repaying  the  purchase-money,  it  was  declared  that  the  transaction 
did  not  constitute  a  mortgage,  and  could  not  be  dealt  with  as  such."' 
In  like  manner,  where  one  at  the  request  of  a  debtor,  whose  land  had 
been  sold  on  execution,  purchased  the  land,  agreeing  by  parol  with 
the  debtor  that,  upon  his  paying  the  purchase-money  and  interest, 
he  would  convey  it  to  him,  or,  if  the  land  should  be  sold  for  more 
than  this,  to  pay  the  surplus  to  the  debtor,  it  was  held  that  this  trans- 
action did  not  constitute  a  mortgage,  because  the  debtor  had  no  inter- 
est in  the  land  at  the  time  of  this  agreement,  and  of  the  purchase  made 
in  consequence  of  it.  The  purchase  was  not  conditional  between  such 
purchaser  and  his  grantor,  who  alone  was  interested  in  the  property 
at  that  time.  There  was  no  agreement  that  the  land  was,  under  any 
circumstances,  to  revert  to  his  grantor.    But  if  one  holding  a  bond  or 

^'See  §§  241,  268,  828;   Stoddard  S.  W.  376;    Tant  v.  Guess.  35     S. 

V.  V^hlting,  46  N.  Y.  627;    Carr  v.  C.   605,   16    S.    E.   472,    475;    Union 

Carr,    52    N.    Y.    251;    Murray    v.  Sav.  Bank  v.  Pool,  143  Mass.  263, 

Walker,   31   N.   Y.    399;    McBurney  9   N.  E.  545;    Balduff  v.  Griswold. 

v.  Wellman,  42  Barb.  390;   Wright  9   Okl.    438,    60    Pac.   223;    Hughes 

y.    Shumway,    1   Bias.   23;    Houser  v.  McKenzie,  101  Ala.  415,  13  So. 

y.  Lamont,  55  Pa.  St.  311,  93  Am.  609;    Nelson  y.  Kelly,  91  Ala.  569, 

Dec.    755;    Stlnchfleld   v.    Mllliken,  8  So.  690;   Darling  y.  Darling,  123 

71  Me.  567,  570 ;  Fisk  y.  Stewart,  24  Mich.   307,    82   N.   W.    48;    Parmer 

Minn.  97;  Lindsay  y.  Matthews,  17  y.  Parmer,  88  Ala.  545,  7  So.  657. 
Fla.  575;   Beatty  y.   Brummett,  94        *«  Hidden  y.  Jordan,  21  Cal.  92; 

Ind.  76;   Stephenson  y.  Arnold,  89  Smith    y.    Knoebel,    82    111.    392: 

Ind.  426;   Rector  y.  Shirk.  92  Ind.  Strong  y.  Shea,  83  111.  575;  Bamett 

81;  Sweet  v.  Mitchell,  15  Wis.  641;  y.    Nelson,    46    Iowa,    495;    Hardin 

First   Nat.    Bank   v.   Ashmead,    23  y.  Eames,  5  Bradw.  153;  Brumfield 

Fla.    879,    2    So.    657;     Smith    y.  y.  Boutall,  24  Hun.  541. 
Cremer,  71  111.  185;   McPherson  v.        »*•  Hidden  y.  Jordan,  21  Cal.  92. 
Hayward,  81  Me.  329,  17  Atl.  164;        ^^Penn.  Life  Ins.  Co.  y.  Austin, 

Lewis  y.  Bayliss,  90  Tenn.  280,  16  42  Pa.  St.  257.    See  §  388. 
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agreement  for  a  deed,  after  paying  a  portion  of  the  purchase-money, 
procure  a  third  person  to  pay  the  balance,  and  the  land  is  conveyed 
to  him  as  security,  he  agreeing  to  reconvey  within  a  certain  time  on 
payment  of  his  advances,  the  transaction  is  a  mortgage.^^^  Such 
holder  of  the  agreement  for  purchase  has  an  interest  in  the  land  by 
reason  of  the  payment  made  by  him. 

If  the  person  who  procures  another  to  purchase  land,  upon  a  verbal 
understanding  that  the  purchaser  will  convey  it  to  him  upon  being 
reimbursed  the  amount  paid  with  interest,  had  no  interest  in  the  land 
either  legal  or  equitable,  the  transaction  is  regarded  as  a  mere  contract 
of  sale,  and  not  a  mortgage.^*® 

§  332.  One  who  purchases  at  a  foreclosure,  execution,  or  other 
judicial  sale,  for  the  benefit  of  the  equitable  owner,  and  thus  acquires 
the  title  at  a  price  below  the, value  of  the  property,  may  be  deemed  a 
trustee  of  the  party  for  whom  he  has  undertaken  the  purchase.^'® 
Such  an  agreement,  although  verbal  merely,  is  not  within  the  statute 
of  frauds.  The  trust  in  such  case  arises  or  results  upon  the  convey- 
ance. It  is  a  fraud  to  refuse  to  execute  the  agreement,  and  a  court  of 
equity  will  not  permit  the  grantee  to  use  the  statute  of  frauds  as  an 
instrument  of  fraud.  It  would  seem,  however,  that  there  can  be  no 
resulting  trust  unless  the  person  claiming  it  has  some  interest  in  the 
property.  "If  A.  purchases  an  estate  with  his  own  money,"  says  Chan- 
cellor Kent,  "and  takes  the  deed  in  the  name  of  B.,  a  trust  results  to  A. 
because  he  paid  the  money.  The  whole  foundation  of  the  trust  is  the 
payment  of  the  money,  and  that  must  be  clearly  proved.  If,  therefore, 
the  party  who  sets  up  a  resulting  trust  made  no  payment,  he  cannot 
be  permitted  to  show  by  parol  proof  that  the  purchase  was  made  for 
his  benefit  or  on  his  account.  This  would  be  to  overturn  the  statute 
of  frauds.*'*'^     This  distinction  is  illustrated  by  a  case  which  was 


^•McCllntock  V.  McClIntock.  3 
Brewst.    76. 

"•Caprez  v.  Trover,  96  111.  456. 

**§  823;  Ryan  v.  Dox.  34  N.  Y. 
307.  90  Am.  Dec.  696;  Brown  v. 
Lynch,  1  Paige,  147;  Davis  v.  Van 
Wyck,  18  N.  Y.  Supp.  885;  Snyder 
V.  Greaves  (N.  J.),  21  Atl.  291; 
Sandfoss  v.  Jones,  35  Cal.  481,  486; 
Reece  v.  Roush,  2  Mont.  586;  Mc- 
Donough  V.  O'Neil,  113  Mass.  92; 
Union  Mut  L.  Ins.  Co.  v.  Slee,  123 
III.  57,  12  N.  E.  543.  13  N.  W.  222; 
Williams  v.  Williams,  8  Bush.  241; 
Martin  ▼.  Martin,  16  B.  Mon.  8; 
Adams  v.  Cooty,  60  Vt  395,  15  Atl. 
150;  Phelan  v.  Fltzpatrlck.  84  Wis. 
240,  54  N.  W.  614;  Hoile  v.  Bailey, 


58  Wis.  434,  17  N.  W.  322;  Swift 
V.  Lumber  Co.  71  Wis.  476,  37  N. 
W.  441;  Wilson  v.  Giddings,  28  Ohio 
St.  554.  The  same  rule  applies  in 
case  of  a  purchase  under  like  cir- 
cumstances at  a  tax  sale.  Nelson 
V.  Kelly,  91  Ala.  569,  8  So.  690. 

»*Botsford  V.  Burr,  2  Johns.  Ch. 
405,  followed  in  Magnusson  v.  John- 
son, 73  111.  156;  Perry  v.  McHenry, 
13  111.  227,  and  cases  cited;  Steph- 
enson y.  Thompson,  13  111.  168; 
Holmes  v.  Holmes,  44  111.  186;  Ran- 
stead  y.  Otis,  52  111.  30;  Robertson 
y.  Robertson,  9  Watts,  32;  Haines 
v.  0*Conner,  10  Watts,  313,  36  Am. 
Dec.  180. 
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twice  before  the  Supreme  Court  of  Illinois.  Land  having  been  adver- 
tised for  sale  under  a  senior  mortgage,  the  owner  and  the  junior  mort- 
gagee arranged  with  a  third  person  to  bid  the  land  oflE  for  the  amount 
of  both  mortgages,  and  the  junior  mortgagee  furnished  the  money  to 
pay  the  amount  due  on  the  first  mortgage,  with  the  understanding 
that  the  owner  might  have  further  time  in  which  to  sell  the  land  and 
pay  off  the  amount  due  on  both  mortgages,  with  interest  upon  them. 
The  transaction  was  held  to  amount  to  a  mortgage,  and  to  entitle 
the  owner  to  a  conveyance  upon  payment  according  to  the  understand- 
ing.^*^ But  when  the  case  was  first  before  the  court,  it  did  not  appear 
that  the  o\^Tier  had  paid  any  portion  of  the  purchase-money  at  the 
sale,  and  therefore  the  bill  to  enforce  the  trust  was  dismissed.'*'  In 
like  manner  it  may  be  shown  that  one  purchasing  at  a  sheriff's  sale 
really  purchased  for  the  benefit  of  the  debtor,  and  upon  agreement  to 
convey  to  him  upon  a  subsequent  repayment  of  the  amount  paid.*'* 

The  trust  may  be  supported,  it  would  seem,  even  when  the  person 
who  claims  the  benefit  of  the  purchase  has  not  actually  paid  any 
money  towards  the  purchase,  if  under  an  arrangement  with  the  pur- 
chaser he  has  abstained  from  bidding  himself,  so  that  the  purchaser 
has  obtained  the  property  at  a  price  much  below  its  real  value.    The 

««Klock   V.    Walter,    70    111.    416.  357;   Schrlber  v.  Le  Clair,  66  Wis. 

See  Illinois  cases  cited  on  rule  that  579,  29  N.  W.  570,  889;  Heath's  Ap- 

absolute  conveyance  as  a  security  peal,  100  Pa.  St.  1;  Logue's  Appeal 

is  a  mortgage.  104  Pa.  St.  136;  Saunders  v.  Gould, 

^Walter  v.  Klock,  55  111.  362.  124   Pa.   St.   237,   16  Atl.   807;   Fox 

In    Merritt  v.   Brown,    19   N.   J.  v.  Heffner,  1  W^atts  &  S.  372;  Jack- 

Eq.  286,  where  the  purchaser  at  a  man  v.  Ringland,  4  Watts6  S.  149. 

foreclosure  sale  agreed  to  allow  the  These  Pennsylvania  cases  are  cited 

mortgagor  to  repurchase  within  a  and  approved  in  Gaines  v.  Brocker- 

given    time,    it    was   held    that    he  hoff,   136   Pa.   St.   175,   19  Atl.  958, 

was  not  entitled  to  relief  after  that  in  which  case  it  appeared  that  a 

time.     He   had   paid   nothing,   and  debtor    and    a    creditor,     between 

no  trust  resulted  In  his  favor.  whom   business  and   friendly  rela- 

"*Heister  v.  Mederia,  3  Watts  &  tions  had  existed  for  a  long  time, 

S.  384;    Guinn  v.   Locke,   1   Head,  agreed  that  the  creditor,  who  had 

110;    Barkelew  v.   Taylor,   8   N.   J.  obtained   a   Judgment,   was    to  bid 

Eq.    206;    Price   v.    Evans,   26   Mo.  in  the  debtor's  land  at  the  sheriff's 

30,  where  an  agreement  to  recon-  sale,  and  that  on  payment  of  the 

vey  in  such  case  was  regarded  as  judgment   the   land   should   be  re- 

a   temporary   privilege   and   not   a  conveyed  to  the  debtor.    The  debtor 

mortgage,   in   view  of  the  circum-  remained  in  possession  of  a  part  of 

sances  of  the  case;  Sahler  v.  Signer,  the  land  without  payment  of  rent. 

37   Barb.  329;    Smith  v.  Doyle,  46  made  valuable   improvements,  and 

111.    451;    Roberts   v.    McMahan,    4  paid    off    an    incumbrance.      Other 

Greene,   34;    Logue's  App.   104   Pa.  parts  of  the  land  was  sold  by  tbe 

St.  136;  Robinsons  v.  Lincoln  Sav.  creditor,  on  consultation  with  and 

Bank,  86  Tenn.  363,  3  S.  W.  656;  at  prices  fixed  by  the  debtor.    The 

Brownlee  v.  Martin,  28  S.  C.  364,  creditor   distinctly   recognized  this 

6  S.  E.  148;   Beatty  v.  Brummett,  agreement  by  acts,  declarations,  and 

94    Ind.    76 ;    Levy    v.    Brush.    45  a  course  of  dealing  through  a  series 

N.  Y.  589;  Ryan  v.  Dox,  34  N.  Y.  of    years.      It   was   held    that  the 

307,  90  Am.  Dec.  696;  Howe  v.  Car-  Sheriff's  deed  was  a  mortgage, 
penter,  49  Wis.  697,  702,  6  N.  W. 
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person  for  whom  the  property  was  bought  under  such  an  arrangement 
is  considered  as  having  an  interest  in  it.***^ 

A  transaction  whereby  one  who  is  embarrassed  conveys  land  to 
another,  on  his  promise  to  obtain  a  loan  for  him  to  pay  his  debts 
from  a  building  association,  and  apply  the  rents  to  the  repayment  of 
the  loan,  and  to  reconvey  the  land  when  the  building  association  shall 
expire,  is  a  mortgage  and  not  a  trust. ^'^^  Whenever  there  is  in  fact 
an  advance  of  money,  to  be  returned  within  a  specified  time,  upon* 
the  security  of  an  absolute  conveyance,  the  law  converts  the  trans- 
action into  a  mortgage,  whatever  may  be  the  understanding  of  the 
parties.*^^  It  does  not  matter  that  they  may  have  called  it  a  trust 
and  accordingly  executed  a  paper  which  they  called  a  declaration  of 
trust.'*®  Even  a  sheriff's  sale  will  be  converted  into  a  mortgage  when 
it  is  made  the  means  to  carry  out  the  agreement  of  the  parties  to 
raise  money  by  way  of  loan,  and  the  loan  is  made  in  consequence 
of  it."» 

§  333.  Absolute  assignment  of  a  mortgage  as  collateral. — The 
same  rules  that  determine  the  admissibility  of  parol  evidence  to  es- 
tablish an  absolute  deed  as  a  mortgage  are  equally  applicable  to  show 
that  an  assignment  of  a  mortgage,  absolute  in  form,  is  in  fact  not  a 
sale,  but  only  collateral  security  for  a  loan.^*®  The  chief  inquiry  al- 
ways is,  whether  a  debt  was  created  by  the  transaction  and  continued 
afterwards.  The  character  of  security  once  having  attached  to  the 
mortgage,  this  character  continues  through  whatever  changes  it  may 
undergo  in  the  hands  of  the  assignee ;  and  attaches  to  money  collected 
upon  the  mortgage,  and  to  a  title  that  has  become  absolute  by  fore- 
-closure.'*^ 

§  334.  An  assignment  of  a  contract  of  purchase  as  security  is  a 
mortgage,  and  when  the  assignee  has  completed  the  payments,  and 
taken  a  conveyance  to  himself,  the  relation  of  the  parties  remains  the 
-same.  Under  the  principle,  once  a  mortgage  always  a  mortgage,  the 
transaction  retains  that  character  until  it  is  either  foredlosed  or  re- 
-deemed.*** 


«»Barkelew  v.  Taylor,  8  N.  J.  Eq. 
206;  Marlatt  v.  Warwick,  18  N.  J. 
Eq.    108. 

**  Danzelsen's  Appeal,  73  Pa.  St. 
€5.  And  See  Church  v.  Cole,  36 
Ind.  34. 

***  Harper's  Appeal,  64  Pa.  St.  315. 
320.  And  see  Steinruck's  Appeal, 
70  Pa.  St.  289. 

"•Norris  v.  Schuyler.  4  N.  Y. 
Supp.  558;  Connor  v.  Atwood,  4 
N.  Y.  Supp.  561. 


**Sweetzer's  Appeal,  71  Pa.  St. 
264. 

»®Pond  V.  Eddy,  113  Mass.  149; 
Brlggs  V.  Rice,  130  Mass.  50.  So 
the  assignment  of  a  lease  for  a  term 
of  years.  Commercial  Bank  v. 
Prltchard.  126  Cal.  600,  59  Pac.  130. 

«^  Pond  V.  Eddy,  113  Mass.  149. 

"'Smith  V.  Cramer,  71  111.  185; 
Tant  V.  Guess,  35  S.  C.  605,  16 
S.  E.  472,  476,  quoting  text. 
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§  880.  Strict  proof  required. — One  who  alleges  that  his  deed  in 
absolute  form  was  intended  as  a  mortgage  only,  is  required  to  make 
strict  proof  of  the  fact.  Having  deliberately  given  the  transaction 
the  form  of  a  bargain  and  sale,  slight  and  indefinite  evidence  should 
not  be  permitted  to  change  its  character.^®'  The  proof  must  be  clear^ 
unequivocal,  and  convincing.^**    The  fact  that  the  grantor  understood 


"•Magnusson  v.  Johnson,  73  111. 
156;  Smith  v.  Cremer,  71  111.  185; 
Price  V.  Karnes,  59  111.  276;  Taintor 
V.  Keyes,  43  111.  332;  Dwen  v.  Blake, 
44  111.  135;  Parmelee  v.  Lawrence, 
44  111.  405;  Sharp  v.  Smitherman, 
85  111.  153;  Knowles  v.  Knowles,  86 
111.  1. 

»*§  260;  Cadman  v.  Peter,  118 
U.  S.  73,  6  Sup.  St.  957;  Rowland 
V.  Blake,  97  U.  S.  624,  11  Chicago 
L.  N.  139,  7  Biss.  40;  Satterfleld 
V.  Malone,  35  Fed.  445;  Coyle  v. 
Davis,  116  U.  S.  108,  6  Sup.  Ct.  314. 
Alabama:  Turner  v.  Wilkinson,  72 
Ala.  361;  Parks  v.  Parks.  66  Ala. 
326;  Parish  v.  Gates,  29  Ala.  254; 
Downing  v.  Woodstock  Iron  Co.  93 
Ala.  262,  9  So.  177;  Knaus  v.  Dreher, 
84  Ala.  319,  4  So.  287;  Marsh  v. 
Marsh,  74  Ala.  418;  Mitchell  v. 
Wellman,  80  Ala.  16;  Peagler  v. 
Stabler.  91  Ala.  308,  9  So.  157. 
Arkansas:  Williams  v.  Cheatham, 
19  Ark.  278.  California:  Blair  v. 
Squire,  127  Cal.  xviii,  59  Pac.  211; 
Palk  V.  Wittram,  120  Cal.  479,  50 
Pac.  707,  65  Am.  St.  184;  Mahoney 
V.  Bostwick  (Cal.),  30  Pac.  1020; 
Henly  v.  Hotaling,  41  Cal.  22.  Colo- 
rado: Townsend  v.  Petersen.  12 
Colo.  491.  21  Pac.  619;  Perot  v. 
Cooper,  17  Colo.  80,  28  Pac.  391; 
Whitsett  V.  Kershow,  4  Colo.  419; 
Armor  v.  Spaulding.  14  Colo.  302, 
23  Pac.  789;  Persse  v.  Atlantic- 
Pacific  R.  Tunnel  Co.  5  Colo.  App. 
117,  37  Pac.  951;  Perot  v.  Cooper, 
17  Colo.  80, '  28  Pac.  391,  31  Am. 
St.  Rep.  258.  Connecticut:  Adams 
V.  Adams,  51  Conn.  544.  Delaware: 
Walker  v.  Bank,  14  Atl.  819.  Dist. 
of  Columbia:  Hay  ward  v.  Mayse,  1 
App.  (D.  C.)  133.  Florida:  Matthews 
V.  Porter,  16  Fla.  466.  Illinois: 
Shays  v.  Norton.  48  111.  100;  Price 
V.  Karnes.  59  111.  276;  Hancock  v. 
Harper,  86  111.  445;  Jones  v.  Brit- 
tan,  1  Woods.  667;  Maher  v.  Par- 
well,  97  111.  56;  Helm  v.  Boyd.  124 
111.  370,  16  N.  E.  85;  Bailev  v. 
Bailey.  115  111.  551.  4  N.  B.  394; 
Darst  V.  Murphy,  119  111.  343,  9  N. 


E.  887;  Strong  v.  Strong,  126  111. 
301,  27  111.  App.  148;  Workman  v. 
Greening,  115  111.  447;  Bartling  v. 
Brasuhn,  102  111.  441;  Williams  v. 
Williams,  180  111.  561.  54  N.  E.  229; 
Heaton  v.  Gaines,  198  111.  479,  64  N. 
B.  1081,  arg,  100  111.  App.  26.  Indl- 
ana:  Con  well  v.  Evill,  4  Blackf.  67. 
Iowa:  Ensminger  v.  Ensminger,  75 
Iowa,  89,  39  N.  W.  208.  9  Am.  St. 
Rep.  462;  Kibby  v.  Harsh.  61  Iowa, 
196,  16  N.  W.  85;  Allen  v.  Fogg,  66 
Iowa,  229;  23  N.  W.  643;  Gardner  v. 
Weston,  18  Iowa,  533,  535;  Knight 
V.  McCord,  63  Iowa,  429,  19  N.  W. 
310;  Corbit  v.  Smith.  7  Iowa,  60; 
Hyatt  V.  Cochran,  37  Iowa,  309; 
Langer  v.  Merservey,  80  Iowa.  159, 
45  N.  W.  732;  Wright  v.  Mahalfey, 
76  Iowa,  96;  Baird  v.  Reinghaas,. 
87  Iowa,  167,  54  N.  W.  148.  Kansas: 
Reeder  v.  Gorsuch,  55  Kan.  553,  40 
Pac.  897.  Haine:  Knapp  v.  Bailey» 
79  Me.  195,  9  Atl.  122.  Maryland: 
Cochrane  v.  Price,  8  Atl.  361;  Far- 
ringer  y.  Ramsay,  2.  Md.  365.  Hass^ 
achusetts:  Commonwealth  ▼.  Read- 
ing Sav.  Bank,  137  Mass.  431. 
Hichigan:  Case  v.  Peters,  20  Mich. 
298;  Tilden  v.  Streeter,  45  Mich. 
533,  539.  8  N.  W.  502;  Johnson  v. 
Van  Velsor,  43  Mich.  208,  5  N.  W. 
223;  Sowles  v.  Wilcox,  127  Mich. 
166;  86  N.  W.  689.  Mississippi: 
Williams  v.  Stratton.  18  Miss.  418. 
Hissouri:  Quick  y.  Turner,  26  Mo. 
App.  29;  Cobb  y.  Day,  106  Mo.  278, 
17  S.  W.  323;  Worley  v.  Dryden.  57 
Mo.  226 ;  Jones  y.  Rush.  156  Mo.  364,. 
27  S.  W.  118.  Nebraska:  Wilde  v. 
Homan,  58  Neb.  634,  79  N.  W.  546. 
Neyada:  Bingham  v.  Thompson.  4 
Nev.  224;  Pierce  v.  Traver,  13  Nev. 
526.  New  York:  Holmes  v.  Grant.  8 
Paige.  243;  Marks  y.  Pell.  1  Johns. 
Ch.  594.  599;  Erwin  v.  Curtis.  43 
Hun.  292;  Haas  v.  Nanert,  2  N.  Y. 
Supp.  723. 19  N.  Y.  St.  472;  Shattuck 
y.  Bascom,  55  Hun.  14;  Sidway  v. 
Sid  way,  7  N.  Y.  Supp.  421;  In  re 
Holmes.  79  N.  Y.  Supp.  592.  NoTth 
Carolina:  Moore  v.  Ivey,  8  Ired. 
Eq.  192;   Hlnton  v.  Pritchard,  107 
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the  transaction  to  be  a  mortgage  is  not  alone  sufficient  to  prove  it  to 
be  80.^*'  If  the  evidence  is  doubtful  and  unsatisfactory,  if  it  fails 
to  overcome  the  strong  presumption  arising  from  the  terms  of  the 
absolute  deed  by  testimony  entirely  clear  and  convincing  beyond  rea- 
sonable controversy,  the  deed  must  have  effect  in  accordance  with  its 
terms.  *••  *The  security  of  titles  and  sound  public  policy  require 
that  a  party  alleging  that  a  deed,  absolute  in  form,  is  nevertheless  a 
mortgage,  should  show  it  by  very  satisfactory  evidence;  and,  where 


N.  C.  128,  12  S.  E.  242;  Brown  v. 
Carson,  Busb.  Eq.  272;  Clement  v. 
Clement,  1  Jones  Eq.  184;  Leggett- 
V.  Leggett.  88  N.  C.  108;  Williams 
V.  Hodges,  95  N.  C.  32;  Smiley  v. 
Pearce,  98  N.  C.  185,  3  S.  E.  631; 
McNair  v.  Pope,  100  N.  C.  404,  6  S. 

B.  234;  Watkins  v.  Williams,  123  N. 

C.  170,  31  S.  E.  388.  North  Dakota: 
Jasper  v.  Hazen.  4  N.  D.  1,  58  N.  W. 
454.  Oreffon:  Albany,  6c.  Canal  Co. 
V.  Crawford,  11  Oreg.  243,  4  Pac.  113. 
Pennsylvania:  Pancake  v.  Cauff- 
man,  114  Pa.  St  113.  7  Atl.  67; 
Lance's  App.  112  Pa.  St.  456,  4  Atl. 
375;  Hartley's  App.  103  Pa.  St.  23; 
Logue's  App.  104  Pa.  St.  136;  Nicolls 
V.  McDonald,  101  Pa.  St.  514;  Stew- 
art's App.  98  Pa.  St  377;  Haines  v. 
Thompson,  70  Pa.  St  434.  Sonth 
Carolina:  Arnold  v.  Mattison,  3 
Rich.  Eq.  153;  Miller  v.  Price,  66  S. 
C.  85,  44  S.  E.  584.  Texas:  Brewster 
V.  Davis,  56  Tex.  478,  59  Tex.  93; 
Miller  v.  Yturrla,  69  Tex.  549,  7  S. 
W.  206:  Gazley  v.  Herring  (Tex), 
17  S.  W.  17.  The  rule  in  this  state 
is  an  exception  to  the  general  rule. 
It  is  held  to  be  error  to  require 
clear  and  satisfactory  proof.  Wal- 
lace V.  Berry  (Tex),  18  S.  W.  595. 
It  is  error  to  instruct  a  jury  that 
they  cannot  find  a  deed  absolute  on 
its  face  to  be  a  mortgage,  unless  the 
fact  that  it  was  so  intended  should 
be  established  by  two  witnesses,  or 
by  one  witness  and  strong  corrobo- 
rating circumstances.  Pierce  v. 
Port,  60  Tex.  464.  This  rule  is  ap- 
plicable only  to  cases  in  which  it  is 
sought  to  establish  a  trust  upon  the 
declarations  or  evidence  of  the 
trustee,  as  in  Moreland  v.  Barn- 
hart,  44  Tex.  275.  Virginia:  Ed- 
wards V.  Wall.  79  Va.  321;  Holla- 
day  V.  Willis  (Va.  1903),  43  S.  E. 
616.  West  Virginia:  Kerr  v.  Hill,  27 
W.  Va.  576;  Vangllder  v.  Hoffman, 
22  W.  Va.  1.  Wisconsin:  Butler  v. 
Butler,  46  Wis.  430,  1  N.  W.  70;  Mc- 
Cormick  v.  Hemdon,  67  Wis.  648,  31 


N.  W.  303;  Rockwell  v.  Humphrey, 
57  Wis.  410,  15  N.  W.  394 ;  Kent  v. 
Lasley,  24  Wis.  654;  Newton  v. 
Holley,  6  Wis.  592;  Lake  v.  Meach- 
am,  13  Wis.  355;  Fowler  v.  Adams, 
13  Wis.  458;  Harrison  v.  Bank,  17 
Wis.  340;  McClellan  v.  Sanford,  26 
Wis.  595,  607;  Sable  v.  Maloney,  48 
Wis.  331,  4  N.  W.  479;  Schriber  v. 
Le  Clair,  66  Wis.  579,  29  N.  W.  570. 
889;  Hunter  v.  Maanum,  78  Wis. 
656,  48  N.  W.  51.  The  rule  stated  in 
these  cases  is  as  follows:  "To  con- 
vert a  deed  absolute  into  a  mort- 
gage, the  evidence  should  be  so 
clear  as  to  leave  no  substantial 
doubt  that  the  real  intention  of  the 
parties  was  to  execute  a  mortgage." 
Becker  v.  Howard,  75  Wis.  415,  44 
N.  W.  755. 

"•Holmes  v.  Fresh,  9  Mo.  201; 
Phoenix  V.  Gardner,  13  Minn.  430; 
Jones  V.  Brittan,  1  Woods,  667;  An- 
drews V.  Hyde,  3  Cliff.  516;  Jones 
V.  Jones,  17  N.  Y.  Supp.  905;  Wil- 
son V.  Parshall,  129  N.  Y.  223,  29  N. 
E.  297;  Douglass  v.  Moody,  80  Ala. 
61,  63;  Reeder  v.  Gorsuch,  55  Kan. 
553,  40  Pac.  897. 

"•Howland  v.  Blake,  97  U.  S.  624; 
Shattuck  V.  Bascom,  9  N.  Y.  934. 
Per  Barker,  P.  J.  "Many  of  the 
cases  hold  that,  upon  the  unsup- 
ported evidence  of  an  interested 
witness,  a  decree  declaring  a  deed 
absolute  in  terms  to  be  only  an  in- 
strument for  the  security  of  a  debt 
cannot  be  sustained.  In  other  cases 
it  is  held  that,  where  the  evidence 
of  a  party  rests  chiefly  in  the  evi- 
dence of  one  witness,  and  that  is 
disputed  by  a  witness  equally  cred- 
ible, a  case  for  relief  is  not  made 
out."  Thus  an  absolute  deed  will 
not  be  declared  a  mortgage  on  the 
unsupported  testimony  of  the  grant- 
or. Adams  v.  Pilcher,  92  Ala.  474, 
8  So.  757;  Wilson  v.  Parshall.  129 
N.  Y.  223,  29  N.  E.  297,  affirming  7 
N.  Y.  Supp.  479. 
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he  attempts  to  show  it  by  oral  evidence,  his  proof  should  amount  to 
more  than  a  mere  guess  or  surmise,  or  even  inferences  which  are  just 
as  consistent  with  one  theory  of  the  deed  as  the  other/'^*^  When 
there  is  a  substantial  conflict  in  the  evidence,  a  mere  preponderance  is 
not  sufficient  to  warrant  a  change  in  the  character  of  a  deed  or  other 
solemn  instrument  of  writing.*®* 

The  burden  of  proof  to  show  that  an  absolute  deed  was  intended  as 
a  mortgage  is  upon  the  grantor.**®  There  must  be  a  clear  preponder- 
ance of  evidence.*"*  The  unsupported  testimony  of  the  plaintiff,  con- 
tradicted by  the  defendant,  is  insufficient  to  convert  an  absolute  deed 
into  a  mortgage.*^ ^  One  who  has  assigned  a  contract  for  the  purchase 
of  real  estate,  and  permitted  the  assignee  to  take  an  absolute  deed 
from  the  owner,  cannot  be  allowed  to  redeem  upon  an  allegation, 
without  proof,  that  the  transaction  was  in  fact  a  mortgage,  and  that 
he  assented  to  it  upon  the  confidence  that  it  would  be  so  treated  by 
his  creditor.*^*  Testimony  of  admissions  by  the  grantee,  made  subse- 
quently to  the  conveyance,  that  the  conveyance  was  intended  as  a 
mortgage,  may,  with  corroborating  circumstances,  be  sufficient  to  es- 
tablish the  fact,*^*  but  alone  is  not  sufficient.*^* 

When,  however,  it  is  once  admitted  that  the  deed  was  made  merely 
to  secure  a  debt,  and  the  question  is,  what  is  the  amount  of  the  debt, 
the  burden  is  upon  the  grantee  to  show  it.*^*^ 

As  stated  by  Mr.  Justice  Graves  v.  Weston,  18  Iowa,  533;  Knight  v. 

in  Tilden  v.  Streeter,  45  Mich.  640,  McCord,  63  Iowa.  429,  19  N.  W.  310; 

8  N.  W.  502,  "a  party  seeking  to  Miner  v.  Hess,  47  111.  170;  Kent  v. 

modify  the  operation  of  the  instru-  Lasley,  ^24    Wis.    654;    Stockbridge 

ment,   and   prove  himself  entitled.  Iron  Co.  v.   Hudson   Iron  Co.  107 

against  the  terms  of  his  own  deed,  Mass.  290;  Hopper  v.  Jones,  29  Gal. 

to  an  equity  of  redemption,  is  not  18;    McClellan  v.  Sanford,   26  Wis. 

only  bound  to  make  out  that  the  595;  Eames  v.  Hardin,  111  111.  634; 

transaction  was,  in  truth  and  jus-  Etheridge  v.  Wlsner,  86  Mich.  166, 

tice,  nothing  more  than  the  giving  48  N.  W.  1087. 

of  security,  but  is  required  to  do  *"  Blake  v.  Taylor,  142  111.  482.  32 

so  by  a  force  of  evidence  sufficient  N.  E.  401. 

to  command  the  unhesitating  assent  "'  Hogarty  v.  Lynch,  6  Bosw.  138. 

of  every  reasonable  mind."  *^*Bentley  v.  Phelps,  2  W^oodb.  ft 

"^Wilson  V.   Parshall,  129  N.  Y.  M.  426;  Mclntyre  v.  Humphreys,  1 

223.  29  N.  E.  297,  per  Earl,  J.  Hoffm.  31. 

*•  Perot  V.  Cooper,  17  Colo.  80,  28  "*  Todd   v.   Campbell,   32   Pa.  St 

Pac.  391.                                              ..  250;    Ross  v.   Brusie,  64   Cal.  245; 

*»  Haines  v.  Thomson,  70  Pa.  St.  Nlcolls  v.  McDonald,  101  Pa.  514. 

434;    Todd  v.  Campbell,  32  Pa.  St.  *"Freytag  v.   Hoeland,   23   N.  J. 

250;  Miller  v.  Yturria.  69  Tex.  549,  Eq.  36.     It  was  admitted  that  the 

7   S.  W.  206;    McLean   v.  Ellis,   79  deed,  though  absolute  on  its  face. 

Tex.  398,  15  S.  W.  394;  Winters  v.  was    given   as    security    only,   and 

Earl,  52  N.  J.  Eq.  52,  28  Atl.  15;  therefore  a  mortgage.  The  plaintiff, 

Fullerton  v.  McCurdy,  55  N.  Y.  637.  who  sought  to  recover  the  property, 

"**  Winston    V.    Burnell,    44    Kan.  claimed   that   it   was   security  for 

367,  24  Pac.  477,  21  Am.  St.  Rep.  $700   only;    the   defendant  claimed 

289;   McMillan  v.  Bissell,  63  Mich,  that  it  was  security  not  only  for 

66,  29  N.  W.  737;   Sloan  v.  Becker,  that  sum.  but  for  previous  advances 

34  Minn.  491,  26  N.  W.  730;  Gardner  of  about  $5,300.     The  plaintiff  de- 
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The  general  rule  above  stated  is  not,  however,  applied  with  uni- 
form strictness  to  all  cases.  Wherever  the  transaction  is  between 
parties  whose  relations  are  of  a  close  fiduciary  character,  the  party 
seeking  to  have  the  absolute  deed  declared  to  be  a  mortgage  is  not 
held  to  the  same  exactitude  and  strictness  of  proof,  nor  is  the  tes- 
timony offered  in  support  of  the  bill  to  be  viewed  with  the  same 


nied  that  these  advances  were 
made  to  him  or  on  his  credit,  and 
said  that  the  advances  were  made 
to  his  wife  and  daughter  for  a  dif- 
ferent consideration.  The  circum- 
stances of  the  case,  in  the  language 
of  the  Chancellor,  are  "novel  and 
peculiar."  Hoeland  was  a  butcher, 
and  followed  his  trade  at  Newark, 
and  afterwards  in  California  and 
Nevada.  He  also  speculated  in  min- 
ing rights  in  the  latter  states.  He 
prospered  and  had  money.  Freytag 
was  a  carpenter;  he  worked  at  his 
trade  in  Newark,  where  Hoeland 
hoarded  for  a  time  in  his  family. 
At  this  time  either  Mrs.  Freytag 
proposed  to  Hoeland,  or  Hoeland 
proposed  to  Mrs.  Freytag,  to  elope 
together.  Each  said  the  offer  came 
from  the  other,  and  it  was  virtuous- 
ly rejected  by. the  party  testifying. 
The  result  was  that  Hoeland 
changed  his  boarding  place,  and 
Mr.  Freytag,  In  an  encounter  with 
him,  got  a  wound  over  his  eye,  the 
scar  of  which  he  still  bore.  But  not- 
withstanding these  inharmonious 
circumstances,  Hoeland  was  again 
received  as  a  boarder  by  Mrs.  Frey- 
tag, with  whom  he  was  on  very 
friendly  and  confidential  terms. 

Katinka,  the  daughter  of  the 
Preytags,  was  growing  up  towards 
womanhood,  and  Hoeland  took  a 
fancy  to  her,  and  proposed  to  make 
her  his  wife  when  the  proper  time 
should  arrive.  In  this  he  had  the 
support  of  the  mother.  Katinka 
submitted  passively,  though  It  did 
not  api)ear  that  she  ever  engaged 
herself  to  him.  Freytag  was  an 
easy-going,  submissive  man,  who 
did  not  get  on  in  the  world.  Kat- 
inka had  some  talent  for  music, 
and  took  lessons  to  fit  her  for  tak- 
ing part  In  concerts  and  the  opera. 
Hoeland,  at  the  solicitation  of  the 
mother  and  daughter,  furnished 
them  with  money.  In  1868  the 
Freytags  went  to  Europe;  Freytag 


returned,  but  the  mother  and 
daughter  went  to  Milan,  and  re- 
mained for  Katinka's  musical  edu- 
cation. There  Hoeland  sent  money 
to -them,  at  the  earnest  request  of 
the  daughter,  who  in  one  of  her  let- 
ters almost  promised  to  come  back 
to  him  at  San  Francisco.  The  cor- 
respondence and  all  the  arrange- 
ments were  conducted  without  con- 
sulting Freytag. 

"It  would  not  be  strange,"  saNl 
the  Chancellor,  "if  a  young  woman 
of  promise,  however  humble  her  or- 
igin, who  had  taken  lessons  of  mas- 
ters of  music,  especially  in  Italy, 
where  the  art  has  reached  its  high- 
est cultivation,  should  show  some 
reluctance  to  fulfil  an  engagement 
made  for  her  in  childhood,  and 
marry  a  practical  butcher  far  older 
than  herself,  and  live  with  him  in 
Nevada  or  California.  Some  indica- 
tions of  this  feeling,  or  perhaps  a 
conclusion  that  mother  and  daugh- 
ter had  been  using  his  attachment 
and  hopes  to  obtain  his  money  with- 
out any  regard  to  fulfilling  his  ex- 
pectations, seemed  to  have  aroused 
Hoeland  to  his  situation,  and  to 
have  changed  is  course  regarding 
them." 

In  the  summer  of  1869,  Hoeland 
was  In  Jersey  City;  Freytag  saw 
him,  and,  being  pressed  for  money, 
applied  to  him  for  a  loan,  which 
was  at  first  refused.  Afterwards  he 
consented  to  advance  $700,  on  re- 
ceiving an  absolute  conveyance  of 
a  house  and  lot  subject  to  a  mort- 
gage of  $8,000,  but  worth  twice  that 
sum;  and  such  was  the  arrange- 
ment made.  Hoeland  claimed  that 
the  conveyance  secured  the  ad- 
vances to  the  mother  and  daugh- 
ter, who  were  still  In  Europe.  The 
Chancellor  held  that  the  burden 
was  upon  the  grantee  to  show  that 
more  than  the  $700  was  secured; 
and  that  there  was  no  proof  that 
any  farther  sum  was  secured. 
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scrutiny,  as  in  those  cases  where  the  parties  deal  with  each  other  at 
arms'  length.*^* 

•  Whether  the  evidence  is  of  such  character  and  strength  as  to  show 
that  the  absolute  deed  was  intended  as  a  mortgage  is  a  question  for 
the  trial  court  to  determine.^^^ 

§  336.  The  grantor  on  redeeming  or  seeking  a  reconveyance  mnst 
comply  with  his  agreement,  and  pay  the  amount  due.^^®  On  the 
principle  that  "he  who  seeks  equity  must  do  equity/^  a  grantor,  who 
seeks  to  redeem  land  from  a  conveyance  made  to  secure  the  perform- 
ance of  a  verbal  agreement  to  pay  a  certain  sum  of  money  in  gold 
coin,  should  be  held  to  a  full  compliance  with  the  terms  of  his  agree- 
ment, as  a  condition  precedent  to  a  reconveyance.^^®  On  this  ground 
it  has  been  held  that,  although  a  loan  upon  land  has  been  put  in  the 
fwm  of  an  absolute  deed  and  an  agreement  to  reconvey,  for  the  pur- 
pose of  covering  up  a  contract  for  usurious  interest,  the  mortgagor  is 
not  entitled  to  the  statutory  penalties  or  forfeitures  for  usury,  but 
must  pay  on  redeeming  the  amount  of  the  original  loan,  with  legal 
interest.^®® 

Equity  will  not  relieve  a  grantor  on  his  own  application  from  the 
consequences  of  an  absolute  deed  made  to  protect  his  property  from 
his  creditors.^^^ 

§  337.  A  judgment  creditor  may  show  the  character  of  his  debtor's 
conveyance.  Having  purchased  his  debtor's  land  at  a  sale  under 
execution  issued  upon  his  judgment,  he  may  show  that  an  absolute 
conveyance  of  the  land  made  by  his  debtor  was  in  fact  a  mortgage,  and 
he  is  entitled  to  a  conveyance  of  it  upon  paying  any  balance  due  upon 
the  mortgage.^® ^  And,  without  having  made  a  purchase  upon  execu- 
tion, a  creditor  of  the  grantor  may  show  that  such  absolute  deed  is 


"•Bohm  V.  Bohm,  9  Colo.  100,  10 
Pac.  790;  Lindsay  v.  Lindsay 
(Colo.),  27  Pac.  877,  per  Bissell,  J. 

"'  Brison  v.  Brison,  90  Cal.  323,  27 
Pac.  186;  Mahoney  v.  Bostwick,  96 
Cal.  53,  30  Pac.  1020.  In  the  latter 
case  De  Haven,  J.,  said:  "That 
court  ought  always  to  be  governed, 
in  weighing  the  evidence  and  reach- 
ing its  conclusion  as  to  the  facts,  by 
this  rule,  which  requires  the  plain- 
tiff in  an  action  like  this  to  present 
a  case  free  from  doubt,  and.  unless 
the  evidence  is  such  as  to  leave  in 
the  mind  of  the  trial  judge  a  clear 
and  satisfactory  conviction  that  the 
instrument  which  in  form  is  a  deed 
was    intended    by   all    the   parties 


therto  as  a  mortgage,  the  finding 
should  be  against  the  plaintiff." 

*"*  White  V.  Lucas,  46  Iowa,  319; 
V\restfall  V.  Westfall,  16  Hun.  541; 
Kemper  v.  Campbell,  44  Ohio  St. 
210,  6  N.  E.  566. 

"•Cowing  V.  Rogers,  34  Cal.  648; 
Jeffery  v.  Robbins,  167  111.  375,  47 
N.  E.  725. 

"^Heacock  v.  Swartwout,  28  111. 
291. 

""'See  §  283;  Arnold  v.  Mattlson, 
3  Rich.  Eq.  153;  Hassam  v.  Barrett, 
115  Mass.  256. 

*"  Judge  V.  Reese,  24  N.  J.  Eq. 
387;  Clark  v.  Condit,  18  N.  J.  Eq. 
358;  Vandegrift  v.  Herbert,  18  N.  J. 
Eq.  466;  Van  Buren  v.  Olmstead,  5 
Paige,  9. 
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Teally  a  mortgage^  and  may  enforce  a  judgment  against  the  property 
or  the  proceeds  of  it  to  the  extent  of  the  surplus,  after  satisfying  the 
debt  for  the  security  of  which  it  was  conveyed.***  A  judgment  ob- 
tained against  the  grantor  by  a  creditor^  after  the  making  of  an  abso- 
lute deed  which  is  really  a  mortgage,  becomes  a  lien  upon  the  equity 
of  redemption,  just  as  it  would  if  a  formal  mortgage  had  been  given.*** 
On  the  other  hand,  a  creditor  of  the  grantee  who  levies  upon  land 
held  by  the  latter  under  an  absolute  deed  which  is  really  a  mortgage, 
can  obtain  no  higher  or  better  title  than  the  grantee  himself  had.  The 
mortgagor  is  entitled  to  redeem  the  land  upon  payment  of  the  mort- 
gage debt.**' 

§  338.  By  an  independent  parol  agreement  the  mortgagor  may 
waive  Ma  rights  under  a  deed  which  was  originally  in  effect  a  mort- 
gage, and  if  this  agreement  is  supported  by  a  consideration,  or  is  par- 
tially acted  on  by  the  parties  or  fully  performed,  the  mortgagor  is 
estopped  to  deny  the  grantee's  absolute  title.***  The  grantee  has  the 
legal  title  already,  and  the  grantor  may  cut  off  all  right  to  redeem,  by 
a  receipt  of  an  adequate  consideration  therefor  and  an  informal  re- 
lease of  all  his  interest  in  the  property.**^ 

A  subsequent  parol  agreement  that  tiie  grantor  shall  not  redeem, 
but  that  his  deed  to  the  grantee  shall  be  indefeasible,  must  be  clearly 
established  by  the  evidence  to  cut  off  the  right  of  redemption.  If  the 
evidence  of  such  settlement  and  agreement  is  conflicting,  with  the 
weight  in  favor  of  the  grantor,  the  relief  will  be  granted  on  payment 
of  the  debt  and  interest  in  full.*** 

The  person  having  the  right  to  redeem  may  release  his  right  by 
abandoning  possession  and  all  claim  to  the  property,  and  his  abandon- 
ment may  be  regarded  as  a  foreclosure  by  the  mortgagee  in  whom  is 
the  legal  title.***    An  absolute  deed  which  was  in  effect  a  mortgage 

"Allen  y.  Kemp,  29  Iowa,  452;  meat  between  the  parties  to  vest 
De  Wolf  V.  Strader,  26  111.  225,  79  the  entire  estate  in  the  mortgagee 
Am.  Dec.  371;  Dwen  v.  Blake,  44  111.  will  be  sustained,  and  the  execution 
135.  of  a-  formal  deed  will  not  be  re- 
•*  Christie  v.  Hale,  46  111.  117.  quired,  provided  the  transaction  is 
*•  Leech  v.  Hillsman,  8  Lea,  747.  fair,  and  not  attended  with  oppres- 
"*  Jordan  v.  Katz,  89  Va.  628,  16  S.  sion   or  fraud   or   undue   influence 
E.  866;   Phelps  v.  Seely,  22  Gratt.  and  the  mortgagee  has  not  availed 
573;    Trull    v.    Skinner,    17    Pick,  himself  of  his  position  to  obtain  an 
(Mass.)    213;    Haggerty  v.  Brower,  advantage     over     the     mortgagor." 
105  Iowa,  395,  400,  75  N.  W.  321;  Per   Baker,    J.     And   see   West  v. 
Vennum  v.  Babcock,  13  Iowa,  194.  Reed,  55  111.  242;  Carpenter  v.  Car- 
See,  however,  Van   Keuren  v.   Mc-  penter,    70    111.    457;    Seymour    v. 
Laughlin,  19  N.  J.  Eq.  187;  Cramer  Mackay,  126  111.  341,  18  N.  E.  552. 
V.  Wilson,  202  111.  83.    See  §  711.  "» Marshall  v.  WiUiams,  21  Oreg. 

*"  Scanlan    v.    Scanlan,    134    111.  268,  28  Pac.  137. 

630,   644,  25  N.  B.  652.    "Where  a  ~  Adams  v.  Cooty,  60  Vt.  395,  15 

mortgage  is  in  the  form  of  an  abso-  Atl.  150. 
lute  conveyance,  a  bona  fide  agree- 
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was  subject  to  a  prior  trust  deed  which  the  grantee  had  not  assumed 
to  pay.  The  grantor  afterwards  informed  the  grantee  that  he  could 
not  pay  this  incumbrance,  and  that  he  elected  to  abandon  the  property, 
and  the  grantee  thereupon  bought  in  the  property  at  the  trustee's 
sale.  He  acquired  good  title  thereby,  since,  after  the  grantor  elected 
to  abandon  the  property,  there  was  no  longer  any  confidential  relation 
between  them.'*® 

A  mortgagor  who  abandons  his  right  to  redeem  from  an  absolute 
conveyance,  and  elects  to  treat  the  conveyance  as  an  absolute  deed 
instead  of  a  mortgage,  is  bound  by  such  election,  and  cannot  after- 
wards redeem.^®^  He  may  also  verbally  waive  his  right  of  redemption 
in  favor  of  another  person,  and  after  a  long  acquiescence  in  the  trans- 
action, the  other  in  the  mean  time  having  redeemed  the  land  and  im- 
proved it,  he  will  not  be  allowed  to  redeem  from  him.*'*  When  the 
grantee  goes  into  possession  and  makes  valuable  improvements,  and, 
with  the  knowledge  of  the  grantor,  sells  the  property,  the  latter  is  es- 
topped to  claim  that  his  deed  was  a  mortgage.*'*  In  any  event 
redemption  must  be  made  within  the  time  allowed  by  the  statute  of 
limitations.*** 

§  339.  As  to  third  persons  the  grantee  may  exercise  all  the  rights 
of  an  absolute  owner,**"  whether  the  transaction  be  a  mortgage  or  a 
conditional  sale.  A  bona  fide  purchaser  takes  the  land  discharged 
of  the  grantor's  equity  of  redemption.  A  creditor  of  the  grantee  may 
levy  upon  the  land  as  the  grantee's  property.**®    If  the  grantee  makes 

"•Turner   v.    Llttlefleld,    142    111.        «» Fiedler  v.  Darrln,  59  Barb.  651; 

630,  32  N.  E.  522.  Groton  Savings  Bank  v.  Batty,  30 

~Maxfleld  v.  Patchen,  29  111.  39,  N.  J.  Eq.   126,  19  Alb.   L.  J.  340; 

42.  Frlnk  v.  Adams,  36  N.  J.  Eq.  485; 

"•Carpenter  v.  Carpenter,  70  111.  Hills  v.  Loomis,  42  Vt.  562;  Meehan 

457.    The  plaintiff  in  this  case,  hav-  v.  Forrester,  52  N.  Y.  277;  Westfall 

ing  been  unsuccessful  in  a  love  mat-  v.  Westfall,  16  Hun,  541 ;  McCarthy 

ter  with  a  girl  in  the  neighborhood,  v.  McCarthy,  36  Conn.  177;   Dlgby 

started    for    California,    and    when  v.  Jones,  67  Mo.  104.  18  Am.  L.  Reg. 

he  reached   Chicago,   on  the   road,  N.  S.  132;  Pico  v.  Gallardo,  52  Cal. 

he  wrote  to  his  father  to  redeem  206;   Turner  v.  Wilkinson,  72  Ala. 

the  land  and  it  should  be  his;  that  361;   Weide  v.  Gehl,  21  Minn.  449; 

he  would  never  return  from  Call-  Wyman  v.  Babcock,  2  Curtis,  386; 

fomia  until  he  was  able  to  set  his  Pancake  v.  Cauffman,  114   Pa.   St 

heel  upon  the  neck  of  the  Gnil  tribe  113,  7  Atl.  67;    Sweetzer  v.  Atter- 

( relatives  of  the  girl).    The  father  bury,   100   Pa.   St.   18;    Jenkins  v. 

redeemed  the  land,  sold  it,  and  in-  Rosenberg,  105  111.  157;  Kemper  v. 

vested  the  proceeds  in  other  land.  Campbell,  44  Ohio  St.  210,  6  N.  K 

It  was  held  that  the  father  was  not  566 ;  Brophy  Min.  Co.  v.  Brophy  & 

liable  to  account,  especially  after  a  D.  Gold  Mln.  Co.  15  Nev.  101;  Gru- 

lapse  of  eighteen  years  unexplained,  ber  v.  Baker,  20  Nev.  453,  23  Pac. 

*•  Wood  worth  V.  Carman,  43  Iowa,  858;    Gentry  v.   Gamblin,  79  Miss. 

504;   Pratt  v.  Jarvis,  8  Utah,  5.  28  437.  28  So.  809. 
Pac.  869.  *•  Parrott  v.  Baker,   82  Ga.   864» 

»♦  Westfan   V.   Westfall,   16   Hun,  9  S.  E.  1068. 
541. 
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a  mortgage  of  such  land  to  one  who  has  no  notice  that  hid  title  is  not 
absolute  in  fact  as  well  as  in  form,  the  grantor  is  of  course  estopped  to 
claim  title  as  against  such  mortgagee.  The  grantor's  right  of  redemp- 
tion is  subject  to  such  mortgage.*®'  In  such  case  the  grantee  is  held 
out  to  the  world  as  the  owner  of  the  land,  and  innocent  persons  are  at 
liberty  to  deal  with  him  as  such  owner.  The  rule  in  equity  that,  where 
one  of  two  innocent  persons  must  sufifer  by  the  fraud  of  a  third  person, 
he  who  trusted  the  third  person  and  placed  the  means  in  his  hands  to 
commit  the  wrong  must  bear  the  loss,  is  applicable.  The  grantor,  in 
order  to  maintain  an  action  for  rent,  cannot  show  that  his  deed  was 
intended  as  a  mortgage,  and  that  he  is  entitled  to  the  position  and 
rights  of  a  mortgagor  in  possession.*** 

A  grantee  by  an  absolute  deed  which  shows  no  defeasance,  nor  any 
right  to  one,  is  entitled  to  the  possession  of  the  property  in  law  ;*••  for 
the  mortgagor  at  most  has  only  an  equity.  But  if  the  papers  show  fi 
defeasance,  or  an  arrangement  which  amounts  to  a  defeasance,  and 
the  mortgagor  is  left  in  possession,  the  mortgagee  cannot,  in  a  State 
where  the  mortgagor  is  entitled  to  possession  until  foreclosure,  recover 
possession.'®®  A  mortgagor  who  has  delivered  possession  to  the 
grantee  cannot  recover  possession  from  him  without  paying  the  debt 
and  redeeming  the  mortgage.  But  if  the  mortgagor  has  not  delivered 
possession  to  the  grantee,  he  can  recover  the  land  from  one  who  is  not 
the  grantee  and  does  not  hold  under  him,  without  redeeming.*®^ 

A  purchaser  who  has  knowledge  that  his  grantor,  though  holding 
the  estate  by  an  absolute  conveyance,  nevertheless  is  in  fact  only  a 
mortgagee,  acquires  a  defeasible  estate  only,  and  it  is  defeasible  upon 
the  same  terms  as  it  was  in  the  hands  of  the  original  grantee.*®*  Pos- 
session by  the  equitable  owner  is  notice  of  his  rights  to  a  purchaser,*®* 
and  if  the  holder  of  the  legal  title  holds  it  as  security  for  a  usurious 
loan,  a  purchaser  from  him  acquires  no  better  title  than  the  grantor 
had.*®*    And  so  a  purchaser  who  has  paid  no  valuable  consideration 


•»  Turman  v.  Bell,  54  Ark.  273,  15 
S.  W.  886;  Lawrence  v.  Guaranty 
Investment  Co.  51  Kan.  222»  32  Pac. 
816. 

""Abbott  V.  Hanson,  24  N.  J.  L. 
493. 

"•Bennett  v.  Robinson,  27  Mich. 
26;  Jeffery  v.  Hursh,  42  Mich.  563, 
4  N.  W.  303;  Wetherbee  v.  Green,  22 
Mich.  311,  321,  7  Am.  Rep.  653. 

■~  Ferris  v.  Wilcox,  51  Mich.  105, 
16  N.  W.  252,  47  Am.  Rep.  551. 

•"Parker  v.  Hubble,  75  Ind.  580. 

•«  Kendall  v.  Darvls,  55  Ark.  318. 
18  S.  W.  185:  Le  Comte  v.  Pennock, 
61  Kan.  330,  59  Pac.  641. 


"•  See  §  586. 

**See  §§  254.  255;  Houser  v.  La- 
mont,  55  Pa.  St.  311,  93  Am.  Dec. 
755;  Radford  v.  Folsom,  58  Iowa, 
473,  12  N.  W.  536;  Kuhn  v.  Rumpp, 
46  Cal.  299;  Graham  v.  Graham,  55 
Ind.  23;  Amory  v.  Lawrence,  3 
Cliff.  523;  Smith  v.  Knoebel,  82  111. 
392;  Lawrence  v.  Du  Bois.  16  W. 
Va.  443;  Elseman  v.  Gallagher,  24 
Neb.  79,  37  N.  W.  941;  Jenkins  v. 
Rosenberg,  105  111.  157;  Bartling  v. 
Brasuhn,  102  111.  441;  Zane  v.  Pink, 
18  W.  Va.  693;  Tant  v.  Guess,  35  S. 
C.  605,  16  S.  E.  472,  quoting  text. 
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for  his  conveyance  occupies  a  position  no  better  than  his  grantor."* 
A  mortgage  was  made  of  certain  mills  to  secure  the  sum  of  $4,000; 
and  the  mortgagor  also  conveyed  to  the  mortgagee  other  land  abso- 
lutely, as  security  for  a  further  sum  of  $6,000.  The  mortgagee  as- 
signed the  mortgage  and  conveyed  the  land  to  a  third  person,  who  had 
notice  of  the  character  of  the  prior  conveyance.  This  assignee  fore- 
closed the  mortgage  upon  the  mills,  and  purchased  them  upon  the  sale. 
He  then  mortgaged  the  mills  and  the  other  lands  to  the  former  mort- 
gagee ;  and  it  was  held  that  this  mortgage  was  a  lien  upon  the  other 
lands  only  to  the  extent  of  the  original  loan  upon  them  of  $6,000, 
upon  the  payment  of  which  sum  the  original  owner  was  entitled  to 
redeem.'®* 

One  who  deals  with  an  agent  is  bound  to  know  his  authority,  and 
if  he  takes  a  deed  executed  to  him  by  the  principal  he  is  bound  to 
know  the  conditions  imposed  upon  the  agent  as  to  the  delivery  of  the 
deed.  Where  a  married  woman  executed  a  deed  absolute  in  form  of 
her  own  property,  and  delivered  it  to  her  husband  to  be  delivered  as 
security  for  a  certain  amount,  and  the  husband  delivered  the  deed 
to  the  grantee  in  payment  for  a  larger  sum  he  owed  the  grantee,  who 
was  aware  of  the  purpose  for  which  the  deed  was  made,  the  deed 
could  be  held  for  no  other  purpose.'®' 

§  340.  Once  a  mortgage  always  a  mortgage. — If  originally  taken 
as  a  mortgage,  nothing  but  a  subsequent  agreement  of  the  parties  can 
change  its  character,  and  deprive  the  mortgagor  of  his  right  of  redemp- 
tion ;  and  even  such  an  agreement  cannot  change  its  character  as  to 
intervening  interests.'®'  This  right  cannot  be  waived  or  abandoned 
by  any  stipulation  of  the  parties  made  at  the  time,  even  if  embodied 
in  the  mortgage.'®*    The  maxim,  *'Once  a  mortgage  always  a  mort- 

"» Lawrence  V.  Du  Bois,  16  W.  Va.  Nixon,   1    How.    118;    Macauley   v. 

443.  Smith.  132  N.  Y.  524,  30  N.  E.  9»7. 

■"Williams   V.   Thorn,   11    Paige,  Haine:    McPherson  v.  Hay  ward.  81 

459;   Turman  v.  Bell,  54  Ark.  273,  Me.  329,  17  Atl.  164;  Reed  v.  Reed, 

15  S.  W.  886.  75   Me.   264.    Alabama:     Peagler  v. 

""Gilbert   v.    Deshon,    107   N.   Y.  Stabler,  91  Ala.  308,  9  So.  157;  Mc- 

324,  14  N.  E.  318.  Kinstry  v.  Conly,  12  Ala.  678,  682. 

*»Kew  York:    Elliott  v.  Wood,  53  Iowa:      Haggerty    v.    Brower,    105 

Barb.  285;  Tibbs  v.  Morris,  44  Barb.  Iowa,  395,   75  N.  W.  321.    Kansas: 

138;     Bunacleugh    v.    Poolman,    3  Le  Comte  v.  Pennock,  61  Kan.  330, 

Daly,  236;  Clark  v.  Henry,  2  Cow.  59   Paa    641.    Micblgan:     Batty  v. 

324;   Henry  v.  Davis,  7  Johns.  Ch.  Snook,  5  Mich.  231;   Clark  v.  Lan- 

40;    Palmer   v.   Gurnsey,   7   Wend,  don,   90   Mich.    83,   51   N.    W.   357. 

248;  Cooper  v.  Whitney,  3  Hill,  95;  North   Carolina:     Poston  v.    Jones. 

Marks   v.   Pell,   1   Johns.   Ch.   594;  122  N.  C.  536,  29  S.  E.  951.    Sontli 

Williams  v.  Thorn,  11  Paige,  459;  Carolina:    Tant  v.  Guess.  35  S.  C. 

Parsons  v.   Mumford,    3   Barb.   Ch.  604,  16  S.  E.  472,  475;  Brownlee  v. 

152 ;  Horn  v.  Keteltas,  46  N.  Y.  605 ;  Martin,  2  S.  C.  392,  400. 

Murray  v.  Walker,   31  N.  Y.   400;  «»Peugh  v.  Davis,  96  U.  S.  332. 

Carr  v.  Carr.  52  N.  Y.  251;  Remsen  per  Field  J.;  Turple  v.  Lowe,  114 

V.  Hay,  2  Edw.  Ch.  535;  Morris  v.  Ind.  37,  15  N.  E.  834. 
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gage/'  applies  to  such  a  deed;  and  if  a  purchaser  take  a  conveyance 
from  the  grantee,  with  a  knowledge  that  the  grantor  claims  an  interest 
in  the  property,  he  takes  it  charged  with  the  same  equities  with  which 
it  was  charged  in  the  hands  of  the  mortgagee.*^**  But  this  maxim 
was  never  intended,  and  has  never  been  construed,  to  prevent  a  mort- 
gagee, by  subsequent  contract,  from  purchasing  the  equity  of  redemp- 
tion, or  from  obtaining  a  release  of  it,  for  an  adequate  considera- 
tion.'^^  The  mortgagor  may  make  a  subsequent  release  of  the  equity 
of  redemption,  but  an  adequate  consideration  is  necessary  to  support 
it.  It  must  be  for  a  consideration  that  would  be  deemed  reasonable 
if  the  transaction  were  between  other  parties.  The  transaction  must 
in  all  respects  be  fair,  with  no  unconscientious  advantage  taken  by  the 
mortgagee.*^^  Such  a  release  will  not  be  inferred  from  equivocal  cir- 
cumstances and  loose  expressions.  It  must  appear  by  a  writing  im- 
porting in  terms  a  transfer  bf  the  mortgagor's  interest,  or  such  facts 
must  be  shown  as  will  estop  him  afterwards  to  assert  any  interest.*  ^* 
In  determining  whether  an  instrument  of  uncertain  import  in  itself 
was  intended  to  operate  as  a  release,  the  fact  that  the  value  of  the 
property  was  at  the  time  greatly  in  excess  of  the  amount  then  paid, 
and  of  that  originally  secured,  and  the  fact  that  the  mortgagor  re- 
tained possession  of  the  land  and  cultivated  it,  are  strong  evidence 
tending  to  show  that  a  release  was  not  intended.'^* 

§  341.  Grantee's  liability  for  mortgaged  land  sold  by  him. — 
Although  a  grantee  in  an  absolute  deed  intended  as  a  mortgage  has 
the  power  to  convey  it  by  a  good  indefeasible  title  to  a  purchaser 
without  notice,  yet  he  is  liable  to  the  mortgagor  for  the  value  of  the 
land  so  conveyed ;  and  he  cannot  defend  an  action  to  recover  such  value 
by  showing  that  the  mortgagor's  title  was  invalid,  and  that  the  legal 
title  has  since  been  bought  in  by  the  purchaser.  The  imperfection  of 
th^  title  did  not  justify  his  placing  it  beyond  the  reach  of  the  mort- 
gagor. It  is  the  duty  of  the  mortgagee  upon  receiving  payment  to 
restore  the  land,  without  regard  to  the  condition  of  the  title,  in  no 
worse  condition,  so  far  as  his  own  acts  could  affect  it,  than  it  was 
when  he  received  it.  But  in  estimating  the  value  of  the  land  sold,  the 
sum  paid  for  an  outstanding  title,  although  paid  by  the  purchaser 
and  not  by  the  mortgagee,  may  be  deducted  from  the  value  of  the 

"•French  v.  Bums,  35  Conn.  359;  124,    24    N.    W.    369;    Marshall    v. 

Greenwood  Build.  Asso.  v.  Stanton,  Thompson,  39  Minn.  137,  39  N.  W. 

28  Ind.  App.  548.  309. 

"'  Peagler  v.  Stabler,  91  Ala.  308,        "*  Peugh  v.  Davis,  96  U.  S.  332. 
9  So.  157.  "*  Peugh  v.  Davis,  96  U.  S.  332; 

«>«Pord  V.  Olden,  L.  R.  3  Bq.  Cas.  Walker  v.  Farmers'  Bank,  8  Houst. 

461;  LInnell  v.  Lyford,  72  Me.  280;  (Del.)  258,  14  Atl.  819. 
Niggeler  v.  Maurln,  34  Minn.  118, 

18 — JONSS'  MOBT. 
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liuid.'^°  The  grantee  in  an  absolute  deed  by  way  of  mortgage,  who 
baa  sold  the  land,  ia  liable  for  the  proceeds  of  the  sale,  deducting  the 
amount  due  him  and  a  reasonable  compensation  for  effecting  the 
aale.'^*  He  is  not  allowed  to  show  that  the  price  received  in  oonae* 
quence  of  liberal  terms  of  payment,  or  for  any  other  reason,  is  in  ex** 
cess  of  the  market  value  of  the  lands.^^^ 

If  a  creditor  has  taken  an  absolute  title  to  real  estate  of  his  debtor 
as  security  which  is  subject  to  a  mortgage  and  buys  the  property  at  a 
foreclosure  sale  under  the  mortgage,  he  holds  the  land  subject  to  the 
original  trust,  and  if  he  sells  it  he  is  accountable  to  the  debtor  for  the 
proceeds  less  the  amount  paid  by  him  in  acquiring  the  mortgage 
title.'" 

When  the  grantee  has  wrongfully  conveyed  the  property,  the  grantor 
may  at  his  election  claim  the  proceeds  of  the  sale,'"  or  the  value  of 
the  land  at  the  time  when  the  debtor's  right  to  have  it  restored  to  him 
is  established.'^®  But  in  a  suit  for  the  proceeds  it  is  not  necessary  for 
the  plaintiff  to  make  a  tender,  as  the  grantee  by  the  sale  has  put  it 
out  of  his  power  to  convey.'*^ 

If  the  grantee  in  an  absplute  deed  intended  as  a  mortgage  ex- 
changes the  land  with  the  consent  of  the  mortgagor  for  other  land,  the 
latter  is  confined  to  his  right  of  redemption  of  the  propeily  taken  on 
exchange.'** 

If  the  grantee  has  mortgaged  the  land  to  one  having  no  notice  of 
the  grantee's  defeasible  title,  the  grantor's  rights  are  postponed  to  the 
lien  of  the  mortgage.  The  grantor's  rights  are  not  extinguished,  and 
the  mortgagee,  after  having  notice  of  the  grantor's  rights,  must  make 
the  grantor  a  party  to  his  foreclosure  suit,  or  he  will  not  be  bound  by 
the  decree.  The  grantor  in  such  case  may  redeem  from  the  foreclosure 
sale  by  paying  the  mortgage  debt.'*' 

The  statute  of  limitations  applicable  to  actions  of  assumpsit  applies 
to  an  action  for  an  excess  of  proceeds  of  a  sale  of  such  land  above  the 
mortgage  debt.  A  suit  to  recover  the  land  or  to  redeem  would  not  be 
barred  by  a  lapse  of  time  shorter  than  that  which  would  bar  an 


*"  Adkins  v.  Lewis.  6  Oreg.  292. 

"•Van  Dusen  v.  Worrell,  4  Abb. 
App.  Dec.  478;  Boothe  v.  Flest,  80 
Tex.  141,  16  S.  W.  799.  value  at  time 
of  trial;  Jackson  v.  Stevens,  108 
Mass.  94,  in  an  action  for  money 
had  and  received;  Heister  v.  Ma- 
deria,  3  Watts  ft  S.  384;  Barkelew 
V.  Taylor.  8  N.  J.  Bq.  206. 

«^  Budd  V.  Van  Orden,  53  N.  J.  Bq. 
143. 

"Kllgour  V.  Scott,  101  Fed.  359. 


*»Meehan  v.  Forrester,  52  N.  Y. 
277. 

•"Bnos  V.  Sutherland.  11  Mich. 
538;  Hart  v.  Ten  Eyck.  2  Johns.  Ch. 
62,  117;  Mooney  v.  Byrne,  163  N.  Y. 
86.  57  N.  B.  163;  Vanderhoven  v. 
Romaine,  56  N.  J.  Bq.  1.  39  Aa  129. 

•"Davis  V.  Van  Wyck,  18  N.  Y. 
Supp.  885.  64  Hun.  186. 

«  Over  V.  Carolus,  171  111.  552,  49 
N.  B.  514. 

«  Turman  v.  Bell.  54  Ark.  273.  15 
S.  W.  886, 
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actioii  of  ejectment  at  law.  But  a  claim  to  the  proceeds  of  a  sale 
is  not  a  claim  to  real  property,  but  only  for  the  recovery  of  money. 
The  statute  of  limitations  applies  to  proceedings  in  equity  only  by 
analogy;  and  the  analogous  case  at  law  is  an  action  of  assumpsit;^ 
OT  an  action  of  account,  and  not  an  action  of  ejectment.*** 

The  statute  of  limitations  does  not  run  in  favor  of  a  grantee  in  a 
deed  absolute  on  its  face,  but  intended  to  be  a  mortgage.  His  pos- 
session is  not  adverse.*^'*  But  the  grantor  may  lose  his  right  by 
laches.*** 

§  342.  A  bill  in  equity  may  be  maintained  to  redeem,  as  from  a 
mortgage,  land  which  the  defendant  holds  by  deed  from  the  plaintiff, 
upon  evidence  that  the  deed,  though  absolute  in  form,  was  really  taken 
as  security  for  a  loan.**^  The  bill  must  necessarily  admit  the  existence 
of  a  debt  on  the  part  of  the  grantor  to  the  grantee.  If  the  bill  be  for 
accounting  and  not  one  to  redeem,  it  is  not  bad  for  failing  to  allege  a 
tender  of  the  amount  due.***  If  the  amount  of  the  debt  is  not  agreed 
upon,  and  is  uncertain,  the  amount  should  be  ascertained  by  proper 
proceedings.  The  decree  is  for  a  reconveyance  of  the  land  upon  the 
payment,  within  a  time  named,  of  the  amount  which  may  be  found 
due  the  grantee,  or  upon  compliance  with  such  terms  as  the  court  may 
impose,  and  that  in  default  of  such  payment  the  bill  be  dismissed.*^* 

The  delivery  of  a  deed  absolute  in  form  invests  the  grantee  with  the 
legal  title,  even  though  the  transaction  is  converted  into  an  equitable 
mortgage  by  the  subsequent  execution  of  an  unsealed  agreement  to 
reconvey;  and  no  aflSrmative  action  to  divest  the  mortgagor  of  his 
right  of  redemption  is  necessary  to  invest  the  mortgagee  with  full 
legal  title.**^ 

It  is  usually  the  grantor  who  seeks  relief  in  equity  to  have  an  abso- 
lute deed  declared  a  mortgage,  but  the  grantee  may  also  have  this 

***  Hancock  v.  Harper,  86  111.  445;  v.  Squire,  111  Mass.  217;  Westlake 

Amory  v.   Lawrence,   3   Cliff.   623;  v.    Horton,    85    111.    228;    Chicago 

Mills  V.  MlUs,  115  N.  Y.  80,  21  N.  E.  A  Calumet  Rolling  Mill  Co.  y.  Scully, 

714,  reversing   47    Hun, .  631.     See,  141  111.  408,  30  N.  E.  1062.  That  the 

however.  Hunter  v.  Hunter,  50  Mo.  grantor   may   be   required   to   pay 

445,  450.  other  debts  due  from  him  to  the 

*^  Wyman  v.   Babcock,   2  Curtis,  holder  of  the  legal  title,  though  not 

386,  affirmed  in  Babcock  v.  Wyman,  unsecured,  see  §S  Seo,  1083. 
la  How.  289;  Butler  v.  Hyland,  89        In  Sonth  Carolina  it  is  said  that 

Cal.  575,  26  Pac.  1108.  the  mortgagor  is  entitled  to  a  refer- 

**  Miller  V.  Smith,  44  Minn.  127,  ence  to  have  the  amount  of  the  debt 

46  N.  W.  324;   Becker  v.  Howard,  ascertained,  and  to  a  decree  for  the 

75  Wis.  415,  44  N.  W.  755.  sale  of  the   premises  for  its  pay- 

'"  Collins  y.  Oregg,  109  Iowa,  506,  ment,  and  for  the  pa3anent  of  the 

80  N.  W.  562.  surplus,  if  any,  to  the  mortgagor. 

«•  Brown  v.  Follette,  165  Ind.  316,  Carter  v.  Evans,  17  S.  C.  458. 
58  N.  B.  197.  «"  Fitch  v.  Miller,  200  111.  170.  66 

^  Campbell  v.  Dearborn,  109  Mass.  N.  E.  650. 
130,  12  Am.  Rep.  671;  McDonough 
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relief  in  a  proper  c&se.  Thus^  where  an  absolute  conveyance  was  made 
by  a  confidential  agent  and  adviser  to  his  principal^  and  the  latter 
claimed  that  the  conveyance  was  taken  as  security  for  a  loan^  though 
the  former  claimed  that  it  was  a  sale^  the  court  declared  that  the 
burden  of  sustaining  the  validity  and  good  faith  of  the  dealing  was 
upon  the  agent ;  and  gave  relief  by  decreeing  a  rescission  of  the  sale, 
and  payment  by  the  agent  of  the  money  obtained  with  interest^  upon 
the  principaFs  tendering  to  the  agent  a  deed  properly  executed  recon- 
veying  the  land  to  him.  The  court  further  directed  that  execution 
should  issue  against  the  agent  for  the  amoimt  of  the  loan  if  the  money 
should  not  be  paid.**^ 

If  the  debt  for  which  an  absolute  conveyance  has  been  made  as 
security  be  cancelled,  the  grantor  may  be  required  to  reconvey  the  land 
in  an  action  brought  for  that  purpose.*** 

But  the  grantor,  while  standing  in  the  position  of  a  mortgagor, 
cannot  maintain  a  suit  to  quiet  the  title  in  himself.  He  can  quiet  a 
mortgage  upon  his  property  only  by  paying  it.  A  decree  in  such  a 
suit,  quieting  the  title  to  the  land  in  the  grantor  against  a  purchaser 
from  the  grantee,  "except  as  a  mortgagee  thereof  having  a  mort- 
gagee's interest  therein,  to  be  determined  by  a  proper  suit  of  fore- 
closure,^' is  erroneous.*** 

§  342a.  A  purchaser  from  such  grantee  is  not  a  bona  flde  pur- 
chaser without  notice  until  he  has  paid  all  the  purchase-money,  and 

therefore  he  is  not  entitled  to  hold  the  land  for  which  he  has  made 
part  payment  as  against  the  mortgagor,  even  though  he  had  no  notice 
that  the  deed  was  a  mortgage ;  but  he  is  entitled  to  be  reimbursed  the 
part  payment  he  has  actually  made  before  the  property  can  be  taken 
from  him.*** 

The  grantee  who  has  conveyed  the  land  to  a  bona  fide  purchaser  so 


■•^Tappan  v.  Aylsworth,  18  R.  I. 
682. 

•"Blazy  V.  McLean,  12  N.  Y.  Supp. 
672. 

"•Brandt  v.  Thompson,  91  Cal. 
458,  27  Pac.  763.  Such  a  decree  first 
undertakes  to  quiet  the  grantor's 
title,  and  then  disturbs  it  again  by 
declaring  the  purchaser's  right  to 
foreclose.  If  the  purchaser's  debt 
should  become  barred  by  the  stat- 
ute of  limitations,  then,  by  this  de- 
cree, the  grantor  would  have  his 
title  quieted  without  paying  the 
mortgage  debt,  the  very  thing  which 
equity  says  cannot  be  done.  The 
grantor  can  have  no  remedy  in  the 


premises  without  paying  or  tender- 
ing the  amount  due  on  the  mort- 
gage.   Per  McFarland,  J. 

"*Macauley  v.  Smith,  132  N.  Y. 
524,  30  N.  E.  997,  10  N.  Y.  Supp. 
578,  reversed.  In  this  case  it  was 
held  that  a  creditor  of  this  mort- 
gagor might  attach  the  land,  and 
the  judgment  which  followed  the 
attachment  became  a  specific  lien 
upon  the  land  itself,  and  the  land 
could  be  sold  upon  execution;  and 
also  that  the  judgment  creditor 
might,  in  aid  of  his  execution,  main- 
tain an  action  to  have  the  absolute 
deed  of  his  debtor  declared  to  be  & 
mortgage 
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ihat  there  can  be  no  redemption  of  the  land  is  liable  to  a  judgment  for 
redemption  in  money.'*' 

§  342b.  If  a  mortgagee  by  an  absolute  deed,  the  defeasance  not 
being  recorded,  exchanges  the  land  for  other  land  which  is  conveyed 
to  him,  and  he  afterwards  sells  the  land  conveyed  to  him  in  exchange, 
he  is  chargeable,  at  the  mortgagor's  election,  with  the  value  of  the  land 
taken  in  exchange  instead  of  the  price  at  which  he  sold  it.  If  the 
mortgagee,  who  is  in  such  case  a  trustee,  has  sold  the  land  for  less 
than  its  value,  it  is  properly  his  own  loss.  By  choosing  to  dispose  of 
the  land  as  his  own,  the  mortgagee  could  not  rid  himself  of  responsi- 
bility in  respect  to  the  price  obtained."* 

§  342c.  In  some  States,  thongh  the  mortgage  is  by  a  deed  abso- 
lute in  form,  the  grantee  acquires  no  legal  title  to  the  land.    The 

deed  is  a  mere  security,  just  as  a  formal  mortgage  is  in  the  same 
States."^  The  grantee  can  acquire  the  legal  title  only  by  a  subsequent 
conveyance  by  the  grantor,  or  by  purchase  upon  a  foreclosure  sale 
nnder  the  mortgage.  The  mortgagee  under  such  absolute  deed  has  no 
right  of  possession  except  imder  the  conditions  which  would  give  a 
formal  mortgagee  the  right  of  possession.'**  Moreover,  although  such 
grantee,  by  a  defeasance,  has  agreed  to  convey  the  title  to  the  grantor 
on  payment  of  the  debt,  a  bill  for  specific  performance  will  not  lie, 
as,  by  a  decree  for  the  grantor  thereon,  he  would  not  obtain  the  title 
which  the  grantee  agreed  to  convey.*'* 

But  in  other  States,  in  which  a  formal  mortgage  is  held  not  to  pass 
the  legal  title,  a  deed  absolute  in  form,  intended  to  operate  as  a  mort- 
gage, does  pass  such  title.***' 


"5  loeoa. 

""Darling  v.  Harmon,  47  Minn. 
166,  94  N.  W.  686. 

*"  California:  Smith  v.  Smith,  80 
Cal.  323,  21  Pac.  4,  22  Pac.  186,  549; 
HaU  V.  Amott,  80  Cal.  348,  22  Pac. 
200;  Booth  v.  Hoskins,  75  Cal.  271, 
17  Pac.  225;  Raynor  v.  Drew,  72 
Cal.  307,  13  Pac.  866;  Healy  v. 
CyBrien.  66  Cal.  517,  6  Pac.  386; 
Taylor  v.  McLain,  64  Cal.  513,  2  Pac. 
399;  Mnrdock  v.  Clarke,  90  Cal. 
427,  27  Pac.  275.  When  an  absolute 
deed  is  declared  to  be  a  mortgage, 
the  mortgagor's  equity  cannot  be 
cat  ofP  by  a  decree  divesting  him 
of  it  unless  he  shall  pay  the  sum 
found  due  within  a  time  limited, 
but  the  title  remains  in  him  until 
divested  by  foreclosure  and  sale. 
Byrne  v.  Hudson,  127  Cal.  254,  59 
Pac.  597.  Florida:  First  Nat.  Bank 
V.  Ashmead,  23  Fla.  379,  2  So.  657, 


660.  Nevada:  First  Nat  Bank  v. 
Kreig,  21  Nev.  404,  32  Pac.  641. 
New  York:  Odell  v.  Montross,  68  N. 
T.  499.  Oregon:  Adair  v.  Adair,  22 
Oreg.  115,  29  Pac.  193.  Wisoonsin: 
Brinkman  v.  Jones,  44  Wis.  498; 
Howe  V.  Carpenter,  49  Wis.  697,  6 
N.  W.  357. 

*»  Smith  V.  Smith,  80  Cal.  323,  21 
Paa  4. 

«*»  Adair  v.  Adair,  22  Oreg.  115,  29 
Pac.  193;  Franz  v.  Orton,  75  111. 
100. 

**^  Georgia:  §  86;  Thaxton  v.  Rob- 
erts, 66  Oa.  704;  McLaren  v.  Clark, 
80  Ga.  423.  7  S.  B.  230;  Woodson  v. 
Veal,  60  Ga.  562;  Lackey  v.  Bost- 
wick,  54  Ga.  45;  Woodward  v.  Jew- 
ell. 140  U.  S.  247,  11  Sup.  Ct  784. 
When  a  deed  absolute  is  declared 
to  be  a  mortgage,  a  special  judg- 
ment may  be  extended  subjecting 
the  property  to  the  payment  of  the 
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§  342d.  The  grantor  in  an  absolute  deed  wUch  is  in  f aet  a  mot- 
gage  may  maintain  a  mt  for  redemption  against  the  grantee  although 
the  latter  has  conveyed  the  land  to  a  bona  fide  purchaser  so  that  it 
cannot  be  reached,  and  although  an  action  against  the  grantee  to 
recover  for  money  had  and  received  would  be  barred  by  the  statute  of 
limitations ;  and  the  court  will  substitute  a  judgment  for  redemption 
in  money  to  the  amount  of  the  actual  value  of  the  land,  for  a  judgment 
of  redemption  in  land.  The  Court  of  Appeals  of  New  York,  deciding 
to  this  effect  in  a  recent  case,  said :  "Guided  by  the  cardinal  principle 
that  the  wrongdoer  shall  make  nothing  from  his  wrong,  equity  so 
moulds  and  applies  its  plastic  remedies  as  to  force  from  him  the  most 
complete  restitution  which  his  wrongful  act  will  permit.'*^  When  he 
cannot  restore  the  land  it  will  compel  him  to  restore  that  which  stands 
in  his  hands  for  the  land,  and  will  not  permit  him  to  assert  that  it  is 
not  land  when  the  assertion  would  be  profitable  to  himself  but  unjust 
to  the  one  whom  he  wronged.  He  cannot  escape  by  offering  to  pay 
what  he  received  on  selling  the  lands,  but  must  pay  the  value  at  the 
time  of  the  trial.  ...  It  is  the  wrongful  conveyance  by  the  mort- 
gagee in  possession,  imder  a  deed  absolute  on  its  face,  that  enables  a 
court  of  equity  to  hold  on  to  the  case  after  ordinary  redemption  his 
been  shown  to  be  impossible,  and  to  allow  such  a  redemption  against 
the  wrongdoer  as  will  prevent  him  from  gaining  by  his  wrong,  and 
will  give  the  plaintiff  her  due  as  nearly  as  may  be.'^** 

debt  Jewell  v.  Walker,  109  Ga.  241,  privilege  is  given  to  bring  another 
34  S.  B.  337.  Iowa:  Richards  v.  action,  the  grantor's  right  of  re- 
Crawford,  50  Iowa,  494;  Bordick  v.  demption  is  thereby  extinguished. 
Wentworth,  42  Iowa,  440;  Farley  v.  It  constitutes  a  complete  bar  to  any 
Qoocher,  11  Iowa,  570;  Haggerty  v.  further  litigation  of  the  same  sub- 
Brower,  105  Iowa,  395,  400,  75  N.  Ject  between  the  same  parties  and 
W.  321.  Xlohigan:  Jeffery  v.  Hursh,  privies."  Per  Norval,  J. 
42  Mich.  563,  4  N.  W.  303.  Nebraska:  •**  Citing  May  v.  Le  Claire,  U 
Gallagher  v.  Giddings,  33  Neb.  222,  Wall.  217;  Van  Dusen  v.  Worrell,  4 
49  N.  W.  1126.  "The  legal  title  in  Abb.  Ct.  App.  Dec.  473;  Miller  v. 
such  an  equitable  mortgage  being  McGuckin,  15  Abb.  N.  C.  204;  Hart 
in  the  grantee,  where  the  grantor  v.  Ten  Eyck,  2  Johns.  Ch.  62,  108; 
brings  an  action  to  redeem  the  Enos  v.  Sutherland.  11  Mich.  538. 
premises,  and  his  petition  is  dis-  542;  Budd  v.  Van  Orden,  33  N.  J- 
missed  by  reason  of  his  default  in  Eq.  143,  s.  c.  33  N.  J.  Eq.  564. 
making  payments  by  the  day  set  in  .  »"  Mooney  v.  Byrne,  168  N.  Y.  86, 
the  decree  for  redemption,  and  no  97,  98,  67  N.  E.  163. 
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I.    Description  of  the  Debt. 

§  343.  A  general  description  of  the  debt  snflcient.  It  is  not  essen- 
tial  that  the  mortgage  itself  should  contain  a  description  of  the  debt 
intended  to  be  secured.  It  is  not  essential  that  there  be  a  note  or  bond 
or  other  obligation  separate  from  the  mortgage.*  It  is  only  necessary 
that  there  be  a  debt  or  a  duty  to  be  performed,  either  present  or  to 
arise  in  the  future,*  and  that  this  be  recited  in  the  mortgage.  This 
need  not  be  evidenced  by  any  writing.  The  nature  and  amount  of  the 
indebtedness  secured  may  be  expressed  in  terms  so  general  that  subse- 
quent purchasers  and  attaching  creditors  must  look  beyond  the  deed 
to  ascertain  both  the  existence  and  amount  of  the  debt.*  Even  a  deed 
absolute  in  form,  if  in  fact  intended  by  the  parties  as  a  security  for 
subsequent  advances  or  liabilities  to  be  assumed  by  the  grantee  in  the 
grantor's  behalf,*  is  a  valid  security  against  judgment  or  execution 
creditors,  or  other  incumbrancers,  although  such  intention  does  not 
appear  upon  the  deed,  or  by  any  evidence  in  writing.  Though  the 
amount  of  the  debt  be  left  blank,  this  may  be  supplied  by  parol 
evidence.** 

All  the  description  required  to  be  made  of  the  debt  is  a  general  one, 
which  will  put  those  interested  upon  inquiry.*    A  condition  to  pay 


*  O'Connor  v.  Nadel,  117  Ala.  595, 
23  So.  632;  Schlerl  v.  Newberg,  102 
Wis.  552.  78  N.  W.  761. 


543,  32  N.  E.  253;  Gardner  v.  Cohn, 
191  111.  553,  61  N.  E.  492. 
•Gibson   v.   Seymour,   4  Vt   518, 


*  Gassert  v.  Bogk,  7  Mont  585,  19    approved  in  Seymour  v.  Darrow,  31 
Pac.   281;    Knight  v.  Coleman,  117    Vt.  122. 


Ala.  266,  22  So.  974;  Stuyvesant  v. 
Western  Mortg.  &  Inv.  Co.  22  Colo. 
28,  43  Pac.  144;  Brookings  v.  White, 
49  Me.  476. 

*See  S  70;  Keagy  v.  Trout,  85  Va. 
390,  7  S.  B.  329,  27  Cent  L.  J.  407; 
Ricketson  v.  Richardson,  19  Cal. 
330;  Burnett  v.  Wright  135  N.  Y. 


■Burnett  v.  Wright  135  N.  Y. 
543,  32  N.  E.  253. 

"McDaniels  v.  Colvin,  16  Vt  300, 
42  Am.  Dec.  512;  Hifrd  V.  Robinson, 
11  Ohio  St  232;  Curtis  v.  Fllnn.  46 
Ark.  70;  Patterson  v.  Johnston,  7 
Ohio,  225,  P.  &  I.;  Hubbard  v.  Sav- 
age, 8   Conn.  215,  219;    Bouton   v. 
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the  mortgagee  "what  I  may  owe  him  on  book*^  may  cover  not  only  the 
present  but  the  future  indebtedness  of  the  mortgagor,  at  least  until  the 
mortgagee  should  receive  express  notice  of  subsequent  incumbrancer 
or  interests,  and  he  is  not  bound  to  watch  the  registry  for  subsequent 
conveyances.  And  so  a  mortgage  to  secure  the  payment  of  $1,500,. 
which  the  mortgagor  owed  on  book  account,  and  by  several  notes, 
without  specifying  the  amount  or  date  of  any  particular  note,  suffi- 
ciently describes  the  debt.^  A  mortgage  to  secure  a  claim  on  book 
accoimt  for  goods  sold  and  delivered,  in  about  the  sum  of  $5,000,  is 
sufficient  to  secure  the  mortgagee's  actual  claim  not  exceeding  that 
sum.*  A  mortgage  conditioned  to  pay  the  mortgagee  "all  the  notes 
and  agreements  I  now  owe  or  have  with  him,'*  may  secure  the  mort- 
gagee for  payments  made  as  an  indorser  for  the  mortgagor  under  an 
existing  agreement.*  A  condition  to  pay  "all  sums  that  the  mortgagee 
may  become  liable  to  pay  by  signing  or  otherwise''  is  not  too  indefi- 
nite, and  includes  any  legal  liability  he  may  incur  for  the  mortgagor.^^ 

A  mortgage  securing  a  definite  sum  and  all  other  claims  due  to  two 
mortgagees  was  held  to  include  the  debts  due  to  one  of  them  individ- 
ually as  well  as  the  debts  due  to  them  jointly,  where  it  appeared  that 
it  was  the  intention  of  the  parties  to  secure  the  individual  as  well  as 
the  joint  debts." 

The  consideration  named  in  a  mortgage  does  not  linoit  the  debt 
secured  when  it  appears  on  the  face  of  the  mortgage  that  it  was  in- 
tended to  secure  several  notes  together  amounting  to  a  much  larger 
sum  than  that  named  for  the  consideration.^* 

A  mortgage  may  be  made  to  secure  an  annuity ;  and  if  no  principal 
sum  or  obligation  other  than  the  annual  payment  be  named,  and  the 
power  to  sell  or  foreclose  is  only  in  the  event  of  default  in  the  pay- 
ment of  the  annual  sums,  then  the  mortgagor  is  not  entitled  to  redeem 
or  to  extinguish  the  annuity  by  the  payment  of  a  principal  sum.^* 

Doty.  69  Conn.  531,  543;   Beach  v.  **Soule  v.  Albee.  31  Vt  142. 

Osborne.  74  Conn.  405,  50  Atl.  1019,  "  Snow  v.  Pressey,  85  Me.  408,  27 

1118;    Williams   v.    Moniteau    Nat  Atl.  272.    "It  often  happens,"  say 

Bank,  72  Mo.  292;  Winn  v.  Lippin-  the  court,  "that  the  language  of  a 

cott  Inv.  Co.  125  Mo.  528,  28  S.  W.  written   contract   is   susceptible  of 

998;  Hogdon  v.  Shannon,  44  N.  H.  more  than  one  meaning.    And,  in 

572;   GofF  v.  Price,  42  W.  Va.  384,  such  cases,  it  is  always  allowable 

26  S.  E.  287;  Boyd  v.  RatclifP,  140  to  take  into  consideration  the  sltna- 

Ind.  393,  39  N.  E.  860,  49  Am.  St  tion  of  the  parties  and  the  circnm- 

Rep.  203.  stances    under   which    the   writing 

^  Merrills  v.  Swift,  18  Conn.  257,  was  made,  in  order  to  ascertain  Its 

46  Am.  Dec.  315.    See,  also,  Shirras  true  meaning."   See,  also,  Boody  t. 

V.  Caig,  7  Cranch,  34;  Truscott  v.  Davis,  20  N.  H.  140,  51  Am.  Dec. 

King,  6   Barb.   346;    Stuyvesant  v.  210. 

Hall,  2  Barb.  Ch.  151.  "  Shoemake   v.    Smith,    80   Iowa,. 

•Lewis   V.    De   Forest   20    Conn.  655,46^^.744. 

427;  Curtis  v.  Pllnn,  46  Ark.  70.  "Northern  Central  R.  Co.  v.  Her- 

*  Seymour  v.  Darrow,  31  Vt  122.  Ing,  93  Md.  164,  48  AU.  461. 
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§  344.  The  amount  of  an  ascertained  debt  should  be  stated.  When 
the  mortgage  is  given  to  secure  future  advances,  it  is  of  course  not 
practicable  to  state  in  the  mortgage  itself  anything  more  than  a  limit 
to  which  such  advances  may  reach ;  and  while  such  a  limit  is  required 
by  some  courts,  it  is  generally  held  to  be  sufficient  that  the  mortgage 
sets  forth  the  foundation  of  such  liability,  or  such  data  as  will  put  any 
one  interested  upon  the  track  to  find  out  the  extent  of  the  liability. 
Moreover,  when  the  mortgage  is  given  to  secure  a  debt,  the  amount 
of  which  is  not  ascertained,  it  is  sufficient  if  the  mortgage  contains 
such  facts  about  it  as  will  lead  an  interested  party  to  ascertain  the  real 
state  of  the  incumbrance.  But  if  the  mortgage  is  given  to  secure  an 
ascertained  debt,  the  amount  of  that  debt  ought  to  be  stated;  and 
acordingly  it  has  been  held  that  a  mortgage  given  to  secure  an  exist- 
ing debt  of  a  fixed  amount,  which  is  described  in  the  condition  of  the 
mortgage  only  as  a  note  due  from  the  mortgagor  to  the  mortgagee,  of 
a  certain  date,  payable  on  demand  with  interest,  without  specifying 
the  amount,  is  not  a  valid  security  against  subsequent  incumbrances.^^ 

"Hart  V.  Chalker,  14  Conn.  77.  162,  10  Am.  Dec.  106;  Crane  v.  Dem- 
Chief  Justice  Williams,  delivering  ing,  7  Conn.  387,  396;  Booth  v.  Bar- 
the  opinion  of  the  court,  said:  num,  9  Conn.  286,  290,  23  Am.  Dec. 
'^Whether  this  omission  was  owing  339;  Bolles  v.  Chauncey,  8  Conn, 
to  design  or  accident,  we  are  not  390;  St.  John  v.  Camp,  17  Conn.  222, 
informed.  In  either  case  the  effect  230.  The  rule  is  the  same  in  niinois: 
would  be  the  same;  and  the  public  Metropolitan  Bank  v.  Godfrey,  23 
would  not  have  that  information  111.  679,  604;  Battenhausen  v.  Bul- 
which  it  was  intended  should  be  lock,  11  Bradw.  666,  affirmed  Bui- 
given,  and  which,  if  generally  neg-  lock  v.  Battenhousen,  108  111.  28. 
lected,  would  make  our  records  of  A  similar  decision  was  made  in 
little  value.  Indeed,  if  such  a  gen-  a  recent  case  in  Kentucky.  Pearce 
eral  description  is  good,  it  would  v.  Hall,  12  Bush,  209.  The  condition 
seem  as  if  it  were  enough  to  say,  was  for  the  payment  of  a  note  fully 
'This  mortgage  is  intended  to  secure  described,  with  the  exception  that 
any  debt  due;'  for  there  would  be  the  amount  was  not  set  out,  nor 
little  more  danger,  in  that  case,  of  was  there  anything  in  the  convey- 
substituting  fictitious  debts,  than  in  ance  from  which  any  inference 
this  where  the  sum  is  omitted;  for  whatever  as  to  the  amount  could 
he  who  would  substitute  fictitious  be  drawn.  It  was  held  that  a  sub- 
debts,  under  that  general  descrip-  sequent  attaching  creditor  had  pre- 
tion,  would  have  very  little  addl-  cedence.  Mr.  Justice  Lindsay  said: 
tional  restraint  from  the  fact  that  "We  are  satisfied  that  a  mortgage, 
the  date  and  time  were  given.  It  to  be  good  against  a  purchaser  for 
is  said  that  there  is  enough  to  put  a  valuable  consideration,  or  a  credi- 
a  person  on  inquiry,  and  that  Is  all  tor,  must  not  only  be  lodged  for 
a  court  of  equity  requires.  That  record  in  the  proper  office,  but  must, 
principle,  however,  we  do  not  think  as  far  as  is  reasonably  practicable, 
is  applicable  to  cases  of  this  class,  set  out  the  amount  of  the  debt  for 
where  there  is  a  certain  known  the  payment  of  which  the  parties 
debt.  If  it  is  to  be  adopted  as  a  intend  it  as  a  security.  We  do  not 
general  rule,  it  would  overturn  all  mean  to  intimate  that  an  omission 
the  cases  in  which  this  court  have  to  state  the  date  of  the  note,  or  the 
held  tbat  the  description  was  too  time  at  which  it  will  fall  due.  or 
indefinite."  The  cases  cited  by  the  the  precise  amount  of  the  debt. 
Chief  Justice  in  this  connection  are:  even  when  the  amount  is  ascer- 
Pettibone  v.  Griswoldi  4  Conn.  168,  tained,   is   essential   to   make   the 
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This  is  required,  not  by  any  specific  provision  of  the  registry  law,  but 
the  spirit  of  the  system  requires  that  the  record  should  disclose,  with 
as  much  certainty  as  the  nature  of  the  case  will  admit  of,  ttie  real 
state  of  the  incumbrance. 

A  mortgage  describing  as  an  absolute  indebtedness  a  note  given  as 
security  for  a  contingent  liability  assumed  by  the  mortgagee,  such  as 
that  of  an  indorser,  is  not  good  against  a  bona  fide  purchaser  of  the 
land  without  notice.^' 

Some  of  the  Connecticut  and  Illinois  cases  require  a  degree  of 
strictness  in  describing  the  indebtedness  not  required  elsewhere.^* 

It  is  generally  sufficient  if  it  appears  that  a  debt  is  secured,  and 
that  the  amount  of  it  may  be  ascertained  by  reference  to  other  in- 
struments, or  by  inquiry  otherwise.  Accordingly  it  is  held,  contrary 
to  the  decisions  above  noticed,  that  a  reference  in  a  mortgage  to  a  note 
or  bond  secured  by  it,  without  specifying  its  contents,  is  sufficient  to 
put  subsequent  purchasers  upon  inquiry  as  to  the  contents  of  the  note 
or  bond,  and  to  charge  them  with  notice  to  the  same  extent  as  if  the 
amount  and  terms  of  the  note  or  bond  had  been  fully  set  forth.*'  It 
is  not  even  necessary  that  the  amount  of  the  note  should  be  specified 
in  the  mortgage,  when  it  is  otherwise  fully  and  accurately  described.** 

mortgage   valid;    but   to    hold   the  can  only  be  established  by  a  formal 

omission   in   this   case    immaterial  indorsement  upon  the  mortgage;  it 

would   be   in  effect  to  say  that  a  is  not  the  subject  of  parol  proof, 

mortgage  need  only  show  that  the  The  record  of  the  mortgage  without 

mortgagor  is  indebted  to  the  mort-  the  affidavit  is  not  constructive  no- 

gagee,    and    that    purchasers    and  tice.  Reiff  v.  Eshleman,  52  Md.  582. 

creditors   must,   upon  that  recital,  The  affidavit  need   not   be   in  the 

ascertain    for   themselves,    as   best  words  prescribed  by  statute^  but  it 

they  can,  the  amount  of  the  indebt-  is  sufficient  that  it  is  of  equivalent 

edness."  import    and    effect     Stanhope    v. 

In  Xaryland  no  mortgage  is  valid  Dodge,  52  Md.  483. 
except  as  between  the  parties  there-  "  Steams  v.  Porter,  46  Conn.  SIS. 
to,  unless  there  be  indorsed  thereon  ^  The  earlier  cases  in  Connecticut 
an  oath  or  affirmation  of  the  mort-  are  not  supported  by  the  later  de- 
gagee  that  the  consideration  in  cislons  in  that  State.  Utley  v. 
said  mortgage  is  true  and  bona  fide  Smith,  24  Conn.  290,  312.  63  Am. 
as  therein  set  forth;  this  affidavit  Dec.  163;  Hurd  v.  Robinson,  11  Ohio 
may  be  made  at  any  time  before  the  St.  232,  238.  But  the  requirements 
mortgage  is  recorded,  and  the  affi-  as  to  stating  the  debt  still  are  that 
davit  must  be  recorded  with  the  the  nature  and  amount  of  the  in- 
mortgage.  The  affidavit  may  be  debtedness  shall  be  stated  with  all 
made  by  one  of  several  mort-  reasonable  certainty.  Subsequent  la- 
gagees,  or  by  an  agent  of  the  mort-  cumbrancers  have  a  right  to  know, 
gagee;  and  the  agent  must,  in  ad-  with  all  the  certainty  the  case  ad- 
dition to  the  affidavit  above  men-  mits  of,  the  amount  already  secured 
tioned,  make  affidavit  that  he  is  on  the  property,  and  the  nature  of 
agent  of  the  mortgagee.  The  presi-  the  indebtedness  so  secured.  Hill 
dent  or  other  officer  of  a  corpora-  v.  Banks,  61  Conn.  25,  23  Atl.  712. 
tion.  or  the  executor  of  the  mort-  "  Pike  v.  Collins,  83  Me.  38. 
gage,  may  make  such  affidavit.  R.  "  Somersworth  Sav.  Bank  v.  Rob- 
Code  of  Md:  1878,  p.  389,  §§  35,  36.  erts,  38  N.  H.  22;  Fetes  v.  OTLaugh- 
The  fact  that  the  oath  was  taken  lin,  62  Iowa,  532,  17  N.  W.  764. 
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A  description  of  a  mortgage  note  which  gives  its  date,  the  names  of 
the  maker  and  payee,  the  date  of  its  maturity,  and  the  rate  and  times 
of  payment  of  interest,  though  the  amount  of  the  note  be  not  stated, 
is  a  sufiGlcient  description  to  identify  the  note,  and  the  recording  of 
the  mortgage  gives  notice  to  a  subsequent  purchaser  of  the  existence 
of  the  lien  and  of  the  amoimt  of  it.^' 

§  346.  The  debt  must  come  fairly  within  the  terms  used.  A  mort* 
gage  to  secure  all  the  debts  due  from  the  grantor  to  the  grantee,  and  all 
liabilities  of  the  latter  as  surety  for  the  former,  is  valid  without  a 
more  particular  description.*^  But  when  it  is  attempted  to  describe 
the  debts  secured,  to  entitle  a  debt  to  the  benefit  of  the  security  it  must 
come  fairly  within  the  terms  used  in  the  mortgage.  The  debt  described 
in  the  mortgage  is  the  debt  secured.*^  A  reference  to  a  larger  amoimt 
in  an  unexecuted  agreement  between  the  parties  cannot  control  the 
description  in  the  mortgage.**  A  mortgage  which  correctly  described 
other  debts  and  then  mentioned  "a  note  or  notes  for  about  $350,'*  was 
held  not  to  include  six  notes  amounting  to  over  $1,500.**  In  like 
maimer,  a  mortgage  securing  "an  account  for  about  $50"  does  not  in- 
clude accounts  exceeding  $900.**  A  mortgage  to  secure  a  gross  sum, 
which  the  mortgagee  was  at  liberty  to  furnish  in  materials  toward  the 
erection  of  a  house  for  the  mortgagor,  does  not  cover  a  collateral  lia- 
bility assumed  by  the  mortgagee  as  surety  or  guarantor  for  the  mort- 
gagor.*' A  mortgage  executed  to  secure  a  note  for  five  thousand 
dollars  payable  in  six  months  does  not  secure  a  note  for  three  thousand 
dollars  payable  in  thirty  days,  if  the  latter  note  was  given  in  a  new 
and  independent  transaction  upon  the  failure  of  negotiations  for  a 
loan  of  the  first-mentioned  sum.** 

^Fetep  ▼.   O'Laughlin,   62    Iowa,  '■Storms  v.  Storms.  3  Bush,  67. 

632,  17  N.  W.  764.  »•  Storms  v.  Storms,  3  Bush,  67. 

In    Battenhausen   v.   Bullock,   11  *»  Doyle  v.  White,  26  Me.  341,  45 

Bradw.  665,  it  was  claimed  that  the  Am.  Dec.  110. 

record   of  a  mortgage  which  does  A  mortgage  to  secure  the  payment 

not  state  the  amount  of  the  debt  of  dues  to  a  building  association 

secured,  though  the  note  given  for  does  not  secure  the  payment  of  a 

it  is   otherwise  fully  described,  is  sum  in  addition  thereto,  there  being 

not  notice  of  any  incumbrance,  and  no  express  agreement  to  pay  such 

does  not  put  a  subsequent  purchaser  additional    sum.     Whipperman    v. 

upon  inquiry  as  to  the  amount  of  Smith,  96  Ind.  275. 

the  incumbrance.    This  case  should  *  Walker  v.  Carleton,  97  111.  582. 

not  be  relied  upon  elsewhere  as  an  See  §  878,  note,  in  regard  to  this 

authority.  case. 

**yanmeter  v.  Vanmeter,  8  Gratt.  A   mortgage    conditioned    as    se- 

148;  Michigan  Ins.  Co.  v.  Brown,  11  curity,  in  addition  to  the  principal 

Mich.  265.  sum    named,    "for   all   further    ad- 

*  Flower  v.  O'Bannon,  43  La.  Ann.  vances    to    the   mortgagor    by   the 

1042,  10  So.  376.  mortgagee  that  may  exist,  arise,  or 

^  TumbuU  V.  Thomas,  1  Hughes,  be  contracted  before  the  satisfaction 

172.  hereof,"   does  not   secure  a  subse- 
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A  mortgage  which  expressly  recites  that  it  is  given  to  secure  tbe 
prompt  payment  of  rent  according  to  the  terms  of  a  certain  written 
lease,  and  names  the  amount  secured,  which  amount  corresponds  with 
the  amount  agreed  in  the  lease  to  be  paid  as  rent,  does  not  secure  rents 
which  become  due  after  the  expiration  of  such  lease  under  a  tenancy 
arising  by  implication  of  law  from  holding  over  after  such  lease 
expired." 

§  346.  A  mortgage  to  secure  an  unliquidated  debt,  as,  for  instance, 
an  open  book  account,  is  good.**  So  is  a  mortgage  to  secure  an  agree- 
ment of  indemnity  or  any  other  agreement.**  So  is  a  mortgage  by  a 
trustee  to  secure  the  payment  of  the  moneys  in  his  hands  belonging  ti) 
the  trust  estate,  the  amount  of  which  is  then  unascertained.  So  is  a 
mortgage  to  secure  the  fidelity  of  an  agent  or  factor;'®  or  a  mortgage 
to  secure  any  balance  that  may  remain  after  application  to  the  debt  of 
moneys  that  may  be  collected  upon  other  securities  held  by  the  cred- 
itor ;*^  or  a  mortgage  to  secure  all  the  indebtedness  of  the  mortgagor 
to  the  mortgagee.'*  A  description  of  a  debt  secured  by  the  mortgage 
as  a  certain  sum,  **or  thereabout,'*  is  sufficient  to  put  a  person  upon 
inquiry  as  to  the  amount  of  the  incumbrance,  and  the  mortgage  is  good 
for  a  sum  not  very  materially  larger  than  that  mentioned.** 

Although  a  mortgage  be  given  for  a  definite  sum,  it  is  competent  to 
prove  by  parol  that  it  was  given  to  secure  an  open  account,  the  balance 
of  which  is  continually  varying;**  or  to  secure  payment  to  be  made 
in  materials  under  a  prior  agreement  between  the  parties.**  A  mort- 
gage to  secure  future  and  contingent  debts  is  good  against  a  prior  un- 
registered mortgage.** 

If  a  mortgage  be  given  to  secure  an  unliquidated  debt,  or  an  unad- 
justed account,  or  balance  of  account,  the  burden  is  upon  the  holder  of 
it  to  produce  the  accounts  and  prove  what  is  due.*^  A  sum  to  be 
ascertained  by  an  award  may  be  secured  by  mortgage.    But  where  it 


quent  note,  indorsed  by  the  mort- 
gagor, and  by  him  transferred  to 
the  mortgagee.  The  mortgagee 
could  go  out  and  buy  up  the  notes 
of  third  parties,  upon  which  the 
mortgagor  was  a  simple  indorser, 
and  hold  them  as  secured  by  that 
mortgage.  Moran  v.  Gardemeyer, 
82  Cal.  96,  23  Pac.  6. 

*' Fields  V.  Mott,  9  N.  D.  621,  84 
N.  W.  555. 

*In  New  Hampshire,  where  a 
statute  requires  that  the  debt  shall 
be  expressed  in  the  mortgage,  it 
cannot  be  made  to  cover  unliqui- 
dated damages.  Bethlehem  v.  An- 
nls,  40  N.  H.  34,  77  Am.  Dec.  700. 


•Cook  V.  Bartholomew,  60  Conn. 
24,  22  Atl.  444. 

*  Stoughton  V.  Pasco.  5  Conn.  442. 
13  Am.  Dec.  72. 

»  Clarke  v.  Bancroft,  18  Iowa,  820. 

"Hoye  V.  Burford,  68  Ark.  256, 
57  S.  W.  795. 

"Booth  V.  Barnum,  9  Conn.  286, 
23  Am.  Dec.  339. 

"♦Bsterly  v.  Purdy,  50  How.  Pr. 
350.  Quoted  with  approval  in 
Moses  V.  Hatfield,  27  S.  C.  824,  3  S. 
E.  538,  540. 

"Rees  V.  Logsdon,  68  Md.  95.  U 
Atl.  708. 

"  Moore  v.  Ragland.  74  N.  C.  343. 

"^  De  Mott  V.  Benson,  4  Edw.  297. 
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was  provided  that  the  referees,  taking  certain  data  stated  in  the  mort- 
gage as  their  rule  or  guide,  should  make  their  award  and  return  it  in 
writing  to  the  parties  within  thirty  days  after  their  appointment,  the 
award  having  failed  by  reason  of  the  misconduct  of  the  arbitrators, 
it  was  held  that  the  mortgage  was  security  for  the  amount  of  an  award 
to  be  made  in  this  manner,  and  that  the  mortgagees  could  not  have 
relief  in  equity  upon  a  bill  for  a  sale  of  the  mortgaged  property.'® 

§  347.  Whether  a  mortgage  given  to  secure  an  antecedent  debt 
entitles  the  mortgagee  to  the  position  of  a  purchaser  for  value  is  a 
question  ekewhere  considered,'*  upon  which  the  adjudications  are 
not  in  harmony.  A  recital  in  the  mortgage  that  the  mortgagor  is  in- 
debted to  the  mortgagee  in  a  certain  sum,  for  which  'Tie  has  given  his 
cheeks,''  does  not  imply  that  the  mortgage  was  given  for  an  antecedent 
debt.**> 

§  348.  A  mortgage  given  as  security  for  a  part  of  the  indebted- 
ness of  the  mortgagor  to  the  mortgagee,  such  as  one  given  to  secure 
the  sum  of  $3,000  when  the  mortgagor  was  indebted  to  the  mortgagee 
in  the  sum  of  $10,000  and  upwards,  the  balance  of  an  account  current 
between  them,  cannot  be  objected  to  on  the  ground  that  the  mortgagee 
could  not,  under  the  recording  system,  be  allowed  to  take  a  mortgage 
to  secure  a  part  of  the  debt,  and  hold  it  as  a  valid  security  on  the 
property  until  the  whole  debt  is  paid.  The  objection  was  not  to  any 
uncertainty  in  the  debt  intended  to  be  secured,  but  rather  to  the  appli- 
cation of  subsequent  payments  made  by  the  debtor,  without  any  spe- 
cific direction  at  the  time  as  to  their  application.  But  it  was  held  that 
the  payments  were  properly  applicable  to  the  unsecured  parti^  the 
debt,  and  that  the  mortgage  remained  a  valid  security  for  the  re- 
mainder of  the  debt.*^ 

A  mortgage  given  for  a  greater  sum  than  the  amount  due,  without 
fraudulent  intent,  is  valid  to  the  extent  of  the  actual  debt.*^ 

§  349.  The  description  of  the  note  secured  need  not  be  made  with 
the  utmost  particularity,  but  only  so  that  it  may  be  reasonably  iden- 
tified.*'  The  omission  in  the  mortgage  of  the  words  "or  order,"  in 
describing  a  note  payable  to  the  mortgagee  or  order,  is  not  such  a  vari- 
ance as  to  render  the  note  inadmissible  in  evidence.**  A  mortgage 
conditioned  to  pay  a  note  in  a  certain  penal  sum,  when  in  fact  the  note 

"Emery  v.   Owings,  7   Gill,  488,  26  Am.  Dec.  75;  Nazro  v.  Ware,  38 

48  Am.  Dec.  580.  Minn.  443,  38  N.  W.  359. 

»  See  §§  459-460.  «  See  §  71 ;  Winchell  v.  Coney,  54 

•  *•  Winchester  v.  Baltimore  &  Sus-  Conn.  24;  Webb  v.  Stone,  24  N.  H. 

quehanna  R.  Co.  4  Md.  231.  282.   See  Bowen  v.  Ratcliff,  140  Ind. 

*»  Chester     v.     Wheelwright,     15  393,  39  N.  E.  860,  49  Am.  St.  Rep. 

Conn.  562.  203. 

« Gordon  v.  Preston,  1  Watts,  385,  **  Hough  v.  Bailey,  32  Conn.  288. 
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was  without  penalty,  is  not  invalid  for  want  of  reasonable  certainty. 
The  whole  sum  of  the  penalty  may  be  due,  and  no  one  could  be  misled 
except  through  his  own  negligence  to  make  inquiry  as  to  the  amount 
due.**  A  condition  that  the  mortgage  shall  be  void  upon  the  payment 
of  the  notes  described  in  another  mortgage,  referred  to  by  date  and 
record  in  another  county  of  the  State,  sufficiently  indicates  the  amount 
secured,  and  is  valid.**  A  mortgage  is  sufficient  which  refers  to  a  note 
which  had  been  made  out  but  not  signed,  and  which,  by  mistake  or 
fraud,  never  was  signed,  though  it  was  agreed  that  it  should  be  ex- 
ecuted.*' 

A  mortgage  conditioned  to  pay  whatever  sum  the  mortgagor  might 
owe  the  mortgagee,  either  as  maker  or  indorser  of  any  notes  or  bills, 
bonds,  checks,  over-drafts,  or  securities  of  any  kind  given  by  him, 
according  to  the  conditions  of  any  such  writings  obligatory,  executed 
by  him  to  the  mortgagee  as  collateral  security,  secures  only  such  debts 
as  are  evidenced  by  writing.*^ 

The  recitals  in  a  mortgage  are  competent  evidence  against  the 
mortgagor  to  prove  the  consideration  of  the  note  described  in  it.** 
It  will  be  presumed  that  a  ^*note,"  referred  to  in  a  mortgage  or  deed 
of  trust,  is  not  under  seal.*** 

When  the  validity  of  the  mortgage  is  attacked  by  a  creditor  or  a  pur- 
chaser, parol  evidence  is  admissible  to  show  the  real  consideration, 
and  what  note  was  actually  intended  to  be  described.*^ 

§  SSO.  It  is  not  necessary  that  all  the  particulan  of  the  note 
or  other  obligation  secured  by  a  mortgagee  should  be  specified  in 

the  cf6nditions  of  it,  in  order  to  identify  it  as  the  note  intended  to  be 
secured.  If  the  paper  offered  in  evidence  agrees  with  the  description 
contained  in  the  mortgage  so  far  as  that  goes,  only  that  this  description 
is  not  complete,  the  possession  and  production  of  the  instrument  are 
prima  facie  evidence  that  it  is  the  same  mentioned  in  the  condition. 
If,  however,  the  description  in  the  condition  varies  from  the  paper 
offered  in  evidence  in  certain  particulars,  then  the  mere  possession  of 
it  might  not  furnish  even  prima  facie  evidence  that  it  is  the  obligation 
intended  to  be  secured.*^  It  is  only  necessary  that  the  mortgage  should 
state  correctly  sufficient  facts  to  identify  the  paper  with  reasonable 
certainty;  and  then,  if  some  particulars  of  the  description  do  not 

*  Frlnk  v.  Branch,  16  Conn.  260.  ■•  Jackson  v.  Sackett,  7  Wend.  94; 

**  Kellogg  V.  Frazier,  40  Iowa,  502.  Walker  v.  McConnico,  10  Yerg.  228. 

•'Volmer  v.  Stagerman,  25  Minn.  "Nazro  v.  Ware,   38   Minn.  443, 

234.  38  N.  W.  359. 

•Walker  v.  Paine,  31  Barb.  213.  "Robertson  v.   Stark,   IB  N.  H. 

•Warner  v.  Brooks,  14  Gray,  107.  109,  112. 
See  §§  1223,  1225. 
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Mireepond  precisely  with  the  instrument  produced,  it  is  not  mate- 
rial.*^ When  a  note  agrees  in  some  respects  with  the  description,  but 
yariee  in  others,  it  may  be  proved  by  parol  to  be  the  one  intended 
in  the  mortgage,**  If,  however,  the  note  produced  be  totally  variant 
from  that  described  in  the  mortgage,  such  evidence  is  inadmissible 
in  an  action  at  law/* 

It  is  no  objection  to  the  validity  of  a  mortgage  that  it  does  not 
state  the  names  of  the  holders  of  the  notes  secured,  when  they  are 
otherwise  identified ;  and  such  a  mortgage,  when  duly  recorded,  is  no^ 
tice  to  subsequent  purchasers  of  the  property  of  the  existence  of  the 
notes  intended  to  be  secured,  and  they  are  bound  by  the  legal  effect  of 
the  incumbrance.*'  A  mortgage  for  the  payment  of  a  debt,  according 
to  the  condition  of  a  bond  recited  in  the  mortgage,  will  not  be  avoided 
in  eqnity  for  the  reason  that  the  day  of  payment  of  the  bond  has  al- 
ready passed.  At  law,  the  condition  being  impossible,  the  deed  would 
be  regarded  as  absolute ;  but  in  equity  it  is  a  security  merely  like  an 
ordinary  mortgage.*^ 

Where  a  mortgage  was  conditioned  for  the  payment  of  a  sum  of 
money  on  a  day  named,  the  year  being  left  blank,  according  to  the 
tenor  of  a  promissory  note  for  that  sum,  and  the  note  was  never 
made,  and  only  a  small  part  of  the  money  loaned,  for  which  a  receipt 
was  given,  it  was  considered  that  the  bargain  was  incomplete,  and  the 
mortgage  of  no  effect.  It  was  regarded  as  never  having  been  executed 
for  the  purpose  of  having  effect  according  to  its  tenor.** 

The  mortgage  need  not  set  forth  a  literal  copy  of  the  note  secured 
by  it.    If  the  amount  of  the  note  is  stated,  it  does  not  matter  that 


""This  is  illustrated  by  the  case 
of  a  mortgage  to  secure  "a  certain 
promissory  note  made  and  delivered 
on  or  about  the  eighth  day  of  Au- 
gast,  1867,  .  .  .  payable  on  or 
about  one  year  from  date,  to  the  N. 
W.  U.  P.  Company,"  signed  by  three 
persons,  for  a  sum  named.  In  a  fore- 
closure suit,  the  note  produced  was 
dated  August  6,  1867,  payable  on  or 
before  September  1,  1868,  to  the 
Northwestern  Union  Packet  Com- 
pany, at  the  National  Bank  of  La 
Crosse,  and  was  for  the  same  sum 
and  signed  by  the  same  persons 
named  in  the  mortgage;  but  there 
was  a  condition  inserted  that  it 
might  be  paid  by  the  delivery  of  a 
barge  in  lieu  of  money.  The  note 
was  admitted  in  evidence  as  suffi- 
ciently identified  by  the  descrip- 
tion in  the  mortgage.    Paine  v.  Ben- 


ton, 32  Wis.  491.  And  see  Williams 
V.  Hilton,  35  Me.  547,  58  Am.  Dec. 
729;  Partridge  v.  Swazey,  46  Me. 
414;  Johns  v.  Church,  12  Pick.  657, 
23  Am.  Dec.  651;  Boody  v.  Davis, 
20  N.  H.  140,  51  Am.  Dec.  210;  Mc- 
Kinster  v.  Babcock,  26  N.  Y.  378; 
Hurd  V.  Robinson,  11  Ohio  St.  232; 
Ogborn  v.  Eliason,  77  Ind.  393; 
Harper  v.  Edwards,  115  N.  C.  246, 
20  So.  392;  Whitney  v.  Hale,  67  N. 
H.  385,  80  Atl.  417. 

**  Stanford  v.  Andrews,  12  Heisk. 
664;  Cushman  v.  Luther,  53  N.  H. 
562;  Melvln  v.  Fellows,  33  N.  H. 
401;  Sweetser  v.  Lowell,  33  Me.  446; 
Williams  v.  Hinton,  35  Me.  547. 

"PoUett  V.  Heath,  15  Wis.  601. 

"Boyd  V.  Parker,  43  Md.  182. 

"Hughes  V.  Edwards^  9  Wheat 
489. 

"Parker  v.  Parker,  17  Mass.  370. 
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other  important  particulars  are  omitted.^*    It  ia  sufficient  to  describe 
its  legal  eflEect.*® 

§351.  The  note  and  mortgage  are  constmed  together.*^  When 
there  is  any  uncertainty  as  to  the  amount  secured  by  the  mortgage, 
the  notes  referred  to  in  it  are  competent  evidence  to  explain  the  lan- 
guage as  against  the  mortgagor,  or  one  who  purchased  the  equity  of 
redemption  with  notice  of  the  notes  intended  to  be  secured ;  as  when 
the  mortgage  described  the  debt  as  "Wo  promissory  notes,  bearing 
even  date  herewith,  for  the  sum  of  five  hundred  dollars,  one  payable 
in  1852,  and  the  other  in  1853,^^  and  the  notes  were  for  five  hundred 
dollars  each.  Such  evidence  is  not  contradictory  to  the  language  of 
the  mortgage,  but  explanatory.**  Where  a  mortgage  described  a  bond 
secured  by  it  as  of  a  certain  sum,  a  bond  for  a  smaller  sum,  and  dated 
one  day  later,  may  be  shown  in  evidence  to  have  been  substituted  for 
the  bond  described,  and,  in  an  action  to  foreclose,  judgment  may  be 
rendered  for  the  amount  of  the  latter  bond.** 

The  note  and  mortgage  may  supplement  each  other  in  stating  the 
debt  secured;**  as  where  the  mortgage  states  the  rate  of  interest, 
which  is  omitted  from  the  note,**  or  where  the  note  provides  for  in- 
terest at  ten  per  cent,  per  annum,  and  the  mortgage  provides  for  the 
same  rate  of  interest  payable  annually  ;**  and,  inasmuch  as  the  mort- 
gage provides  for  something  respecting  which  the  note  was  silent, 
the  mortgage  governs  the  contract  in  this  respect.*^  But  where  a 
mortgage  provides  for  the  payment  of  a  certain  sum  with  interest, 
and  recites  that  upon  such  payment  the  deed,  as  well  as  a  promissory 
note  for  the  amount  stated,  with  interest,  shall  be  void,  but  the  note 


■•King  V.  Kilbride,  58  Conn.  109, 
19  Atl.  519. 

•"Aull  V.  Lee,  61  Mo.  160. 

*^Cabbell  v.  Knote,  2  Kan.  App. 
68,  43  Pac.  309;  Kan.  Loan  ft  T.  Co. 
V.  Gill,  2  Kan.  App.  488,  43  Pac.  991; 
Lockrow  V.  Cline,  4  Kan.  App.  716, 
46  Pac.  720. 

•*  Crafts  V.  Crafts,  13  Gray,  860; 
Moses  V.  Hatfield,  27  S.  C.  324,  3  S. 
E.  538;  McDonald  v.  Second  Nat. 
Bank,  106  Iowa,  517,  520,  76  N.  W. 
1011. 

•»  Baxter  v.  Mclntlre,  13  Gray,  168. 

•*Leedy  v.  Nash,  67  Ind.  311; 
Stowe  V.  Merrill,  77  Me.  550,  1  Atl. 
684;  Cleavenger  v.  Beath,  53  Ind. 
172;  Wheeler  &  Wilson  Manuf.  Co. 
V.  Howard,  28  Fed.  741;  Evenson 
V.  Bates,  58  Wis.  24.  15  N.  W.  837; 
McCaughrln  v.  Williams,   15  S.  C. 


505;  Hill  v.  Banks,  61  Conn.  25.  23 
Atl.  712;  Chambers  v.  Marks,  93 
Ala.  412,  9  So.  74;  Lantry  v.  French, 
33  Neb.  524,  6  S.  W.  679;  Stanclift 
V.  Norton,  11  Kan.  218;  Clayton  v. 
Whitaker,  68  Iowa.  412,  27  N.  W. 
296;  Dean  v.  Ridgway,  82  Iowa, 
757,  48  N.  W.  923;  Swearlngen  v. 
Lahner,  93  Iowa,  147,  61  N.  W.  431, 
26  L.  R.  A.  765. 

•»  Elliott  V.  Deason,  64  Ga.  63. 

"Winchell  v.  Coney,  54  Conn.  24; 
Richards  v.  Holmes,  18  How.  148; 
Jarvis  V.  Fox,  90  Mich.  67,  51  N.  W. 
272;  May  v.  Gates,  137  Mass.  389; 
Bangs  V.  Fallon,  179  Masa  77,  60 
N.  B.  403. 

"Dobbins  v.  Parker,  46  Iowa. 
357.  And  see  Mowry  v.  Sanbonu 
68  N.  Y.  163. 
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makes  no  mention  of  interest^  parol  evidence  is  admissible  to  show 
that  the  note  was  the  only  debt  secured  by  the  mortgage.*" 

The  note  and  mortgage  may  supplement  each  other  in  other  ways.*^ 
Thus^  if  the  mortgage  provides  that  upon  any  default  in  the  payment 
of  interest  the  whole  mortgage  debt  shall  become  due^  a  note  represent* 
ing  the  mortgage  debt^  though  it  does  not  contain  this  provision^ 
becomes  due  upon  such  default^  and  a  personal  judgment  may  be  ren- 
dered against  the  maker  of  the  note  for  the  deficiency  after  applying 
the  amoimt  obtained  from  a  sale  of  the  mortgaged  property.^^  A  like 
provision  in  the  mortgage  note  affects  the  mortgage  from  which  it  is 
omitted.'* 

The  debt  stated  in  the  note  as  one  sum  may  be  changed  by  the 
mortgage  into  several  sums  which  are  charged  upon  particular  lots^ 
so  that  the  mortgagor  may  pay  any  one  of  these  sums  within  the  time 
stated^  and  become  entitled  to  a  discharge  of  the  lot  on  which  such 
sum  was  made  a  charge.^' 

The  notes  secured  are  prima  facie  evidence  of  the  amount  of  the 
mortgage  debt.'* 

Where  three  papers  instead  of  two  are  employed  to  express  the  mort- 
gage contract  these  are  all  to  be  construed  together ;  as  where  the  three 
papers  were  a  mortgage^  a  promissory  note  payable  on  demand  and 
an  agreement  by  which  payment,  so  far  at  least  as  it  related  to  a 
foreclosure  of  the  mortgage,  was  postponed  until  the  decease  of  the 
mortgagor,  or  imtil  he  should  make  default  in  paying  the  monthly 
instalments  or  keeping  the  buildings  reasonably  insured  for  the  mort- 
gagee's benefit.  "Construing  the  note  and  mortgage  as  embracing  the 
contemporaneous  agreement,'*  the  note  is  payable,  with  interest  month- 
ly, at  the  rate  named  on  demand  after  the  decease  of  the  mortgagor 
if  the  interest  is  paid  when  due,  and  if  not,  on  demand  after  a  default 
in  the  payment  of  interest;  and  the  mortgage  secures  the  payment  of 
the  note  and  the  performance  of  the  mortgagor's  agreement  in  respect 
to  insurance.    The  mortgage  could  not  be  foreclosed  so  long  as  the 


*  Hampden  Ck)tton  Mills  v.  Pay- 
8on,  130  Mass.  88. 

*  Wheeler  A  Wilson  Manuf .  Co.  v. 
Howard,  28  Fed.  741;  C!ommerclal 
Exchange  Bank  v.  LcLeod,  67  Iowa, 
718,  26  N.  W.  894;  Shores  v.  Doh- 
erty.  66  Wis.  168,  26  N.  W.  677. 

^Gregory  v.  Marks,  8  Biss.  44. 
Opposed  to  this  is  the  decision  in 
Hutchinson  v.  Benedict,  49  Kan. 
645,  31  Pac.  Rep.  147,  where  it  was 
held  that  the  terms  of  the  note  must 


govern  in  such  case,  on  the  ground 
that  the  mortgage  is  but  an  inci- 
dent of  the  debt  evidenced  by  the 
note.    See  §  1179. 

"Fletcher  v.  Daugherty,  13  Neb. 
224. 

"Barge  v.  Klausman,  42  Minn. 
281,  44  N.  W.  69. 

"  Ording  V.  Burnet,  178  111.  28,  52 
N.  E.  851. 

'« Hill  V.  Huntpess,  43  N.  H.  480. 
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mortgagor  made  payments  and  kept  up  the  insurance  according  to  his 
agreement.^* 

Where  the  note  and  mortgage  are  at  variance  in  some  particular  it 
has  been  held  that  the  terms  of  the  note  shall  govern  inasmuch  as 
the  note  is  the  principal  obligation  and  the  mortgage  merely  an 
incident  thereto;  as  where  a  note  drawing  interest  at  seven  per  cent 
provided  that  upon  default  in  the  payment  of  interest  the  entire  prin- 
cipal shall  at  the  option  of  the  holder  become  due  and  twelve  per 
cent,  interest  shall  be  paid  from  that  time,  but  the  mortgage  provided 
that  on  such  default  interest  should  be  computed  at  twelve  per  cent 
from  the  date  of  the  note,  it  was  held  that  interest  should  be  computed 
in  accordance  with  the  note.^* 

§  352.  Parol  evidence  is  admissible  to  identify  the  note,  and  show 
that  the  note  produced  is  the  one  referred  to  in  the  mortgage/^  Such 
evidence  has  been  admitted  to  show  that  a  mortgage  made  to  Ebenezer 
Hall  3d,  conditioned  for  the  payment  of  a  note  of  the  same  date,  in 
fact  secured  a  note  to  Ebenezer  Hall  which  was  dated  several  months 
earlier.'"  In  the  same  case,  a  further  discrepancy  of  one  thousand 
years  in  the  date  of  the  note  was  considered  so  palpably  a  mere  clerical 
mistake  that  no  explanation  of  it  was  required.  In  general  it  may  be 
said  that  a  mortgage  is  not  invalid,  either  between  the  parties,  or  as 
to  third  persons,  on  account  of  uncertainty  in  the  description  of  the 
debt,  when,  upon  the  ordinary  principle  of  allowing  extrinsic  evi- 
dence to  apply  a  written  contract  to  its  proper  subject-matter,  the  debt 
intended  to  be  secured  can  be  shown.''*  Very  considerable  latitude 
hr^  been  allowed  in  admitting  evidence  to  show  that  securities  offerd 
at  the  trial  of  an  action  to  foreclose  a  mortgage  are  really  substitutes 
for  those  described  in  it ;  and  they  have  been  held  to  be  secured  by  it, 
although  not  corresponding  in  any  particular  with  those  described 
in  the  mortgage.*® 

A  mortgage  which  recited  that  it  was  given  to  secure  the  payment 
of  a  note  described,  "and  also  in  consideration  of  the  further  sum  of 
$500,^'  paid  to  the  mortgagor,  was  held  to  be  security  for  the  sum  of 

"Sanborn  v.  Ladd,  69  N.'H.  222.  demnity  Co.  101  U.  S.  622;  Hall  v. 

223,  39  Atl.  1072,  per  Chase,  J.  Tay.  131  Mass.  192;  Nazro  v.  Ware, 

^*  Keys  V.  Lardner,  55  Kan.  331,  38  Minn.  43,  38  N.  W.  359. 

40  Pac.  644.  "  Hall  v.  Tufts,  18  Pick.  455. 

"§§  367,  884;  Aull  v.  Lee,  61  Mo.  ~G111  v.  Plnney,  12  Ohio  St.  38: 

160;  Duval  v.  McLoskey,  1  Ala.  708;  Tousley  v.  Tousley,  5  Ohio  St  78; 

Bell  V.   Fleming,  12  N.  J.  Eq.  13;  Hurd  v.  Robinson.  11  Ohio  St  232: 

Jackson  v.  Bowen,  7  Cow.  13;  Johns  Clark  v.  Hyman,  55  Iowa,  14,  26,  7 

V.  Church.  12  Pick.  557,  23  Am.  Dec.  N.  W.  386,  39  Am.  Rep.  160. 

651;    Goddard  v.   Sawyer,   9   Allen,  ••  Baxter  v.  Mclntire,  13  Gray.  168, 

78:  Stowe  V.  Merrill,  77  Me.  550.  1  per  Dewey,  J.;   Gunn  v.  Jones,  67 

Atl.  684;   Jones  v.  Guaranty  A  In-  Ga.  398. 
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$500  in  addition  to  the  note.  Parol  evidence  of  thte  further  indebted- 
nesB  of  $500  was  allowed^  as  not  enlarging  the  terms  of  the  mortgage^ 
but  simply  showing  the  true  amount.  A  mortgage  conditioned  to  pay 
a  certain  sum,  and  also  to  secure  a  bond,  the  condition  of  which  covers 
all  liabilities  of  the  debtor  to  the  mortgagee,  is  construed  to  cover  all 
indebtedness  under  the  bond,  the  amount  and  nature  of  which  may  be 
shown  by  parol.** 

§  358a.  In  caie  the  mortgage  ii  in  the  form  of  an  absolute  con* 
▼eyance  for  a  nominal  consideration,  the  debt  secured  may  be  shown 
by  any  competent  written  or  parol  evidence.  In  the  absence  of  any 
proof  of  intention  to  limit  the  security,  it  might  be  presumed  that  such 
a  deed  is  security  for  all  sums  due  from  the  grantor  to  the  grantee. 
In  South  Carolina  the  rule  has  been  held  to  be,  that  the  grantor  shall 
not  be  permitted  to  redeem  except  upon  paying  whatever  he  may  owe 
to  the  person  holding  the  legal  title,  both  the  debt  which  the  absolute 
conveyance  was  given  to  secure  and  all  other  debts,  whether  secured  or 
unsecured,  which  the  grantor  may  owe  at  the  time  he  seeks  to  redeem 
such  conveyance  to  the  person  who  holds  the  title.**  But  if  the  deed 
is  given  and  accepted  as  security  for  a  particular  debt  or  loan,  the 
better  rule  is  that  it  cannot  be  held  as  security  for  any  other  debt, 
and  the  restriction  of  the  security  to  the  particular  debt  may  be  proved 
by  parol.** 


«  Babcock  v.  Usk,  57  111.  327;  New 
Hampshire  Bank  v.  Willard,  10  N. 
H.  210. 

"  Walker  v.  Walker.  17  S.  C.  329, 
qualified  by  O'Neill  v.  Bennett,  33  S. 
C.  243.  11  S.  E.  727,  and  Lake  v. 
Shumate,  20  S.  G.  23.  "The  reason 
for  the  distinction  is  this:  When 
a  mortgage,  holding  a  formal,  legal 
mortgage,  undertakes  to  enforce  his 
rights  thereunder,  he  is  proceeding 
to  enforce  rights  resting  in  contract, 
and  hence  he  is  confined  to  the 
terms  of  the  contract,  as  agreed  up- 
on by  the  parties  at  the  time  the 
contract  was  entered  into  in  the 
solemn  form  of  a  mortgage.  He 
cannot,  therefore,  be  permitted  to 
show  that  his  mortgage,  which  was 
originally  intended  to  secure  one 
debt,  has.  by  a  subsequent  parol 
agreement,  been  so  extended  as  to 
cover  another  debt,  not  contem- 
plated by  the  parties  at  the  time 
the  contract  which  he  is  seeking 
to  enforce  was  entered  into.  But 
where,  as  in  this  case,  one  who 
holds  the  legal  title  to  a  tract  of 
land  under  an  absolute  conveyance, 


seeking  to  enforce  his  legal  rights 
thereunder,  is  met  by  a  showing  on 
the  part  of  his  grantor  that,  al- 
though he  holds  the  legal  title, 
equity  will  not  permit  him  to  en- 
force it,  because  at  the  time  it  was 
executed  such  paper  was  not  in- 
tended to  operate  as  an  absolute- 
conveyance,  but  was  intended 
merely  as  a  security  for  the  pay- 
ment of  a  debt,  and  hence  if  the 
paper  were  allowed  the  effect  of  an 
absolute  conveyance  it  would  oper- 
ate as  a  fraud,  it  is  not  a  question 
of  contract,  but  one  of  pure  equity; 
and  the  maxim  that  he  who  seeks 
equity  must  himself  do  equity  ap- 
plies." Per  Mclver,  C.  J.,  in  Levi 
V.  Blackwell,  35  S.  C.  511.  See 
§  1084. 

*»McKee  v.  Jordan,  50  N.  J.  Eq. 
306,  24  Atl.  398.  In  this  case  the 
conveyance  which  was  made  by  a 
mother  to  secure  a  loan  to  her  son 
and  constituted  the  son's  apparent 
authority,  did  not  bear  on  its  face 
authority  to  pledge  it  for  any  par- 
ticular sum,  but,  at  the  time  of  its 
delivery,    the    mortgagee    had    ex- 
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§  3S3.  A  deed  of  tnut  or  morl^iftge  ii  valid  without  any  note  or 
Iwnd,  although  it  purports  to  secure  a  oote  or  bond,  and  snt^tantiallj 
describee  it."*  It  is  Dot  necessary  that  there  should  be  any  peisoiLiI 
liability  on  the  part  of  the  mortgagor  for  the  debt  secured  by  the 
mortgage."  An  alteration  of  the  note  secured  not  fraudulently  made, 
though  it  may  destroy  the  written  evidence  of  the  debt,  does  not  affect 
the  mortgage."  The  mortgage  debt  exists  independently  of  the  note. 
The  inquiry  is.  Does  the  debt  exist  ?  If  it  does,  it  is  not  essential  that 
there  should  be  any  evidence  of  it  beyond  what  is  furnished  by  the 
recitals  of  the  deed.^'  The  validity  of  a  mortgage  does  not  depend 
upon  the  description  of  the  debt  contained  in  the  deed,  nor  upon  the 
form  of  the  indebtedness,  whether  if  be  by  note  or  bond,  or  otherwise; 
it  depends  rather  upon  the  existence  of  the  debt  it  is  given  to  secure." 
If  a  note  and  mortgage  bemade  and  the  mortgage  recorded,  the  de- 
struction of  the  note  by  agreement  ponding  further  negotiations  and 
the  making  of  a  new  note  of  the  same  description  do  not  invalidate  the 
mortgage."'  Although  there  be  no  note  or  bond,  and  no  time  is  speci- 
fied for  the  payment  of  the  mortgage  debt,  the  mortgage,  if  given  to 
secure  a  debt  that  actually  exists,  is  valid,  and  may  be  enforced  im- 
mediately." A  mortgage  to  secure  a  note  thereto  attached  is  binding 
though  the  note  attached  is  not  signed.  The  note  may  be  read  in 
evidence  as  a  part  of  the  mortgage.*^  Though  the  note  has  been 
given  by  an  executor  under  authority  conferred  by  a  will  to  mortgage 
real  estate  to  obtain  money  for  the  payment  of  the  testator's  debts, 

pUclt  notice  tbat  the  son's  authorltr  671;    Rice   v.    Rice,    4    Pick.    349; 

was  limited,  or  Intended  to  be  Urn-  Mills  v.  Darling,  43  Me.  666;  Olover 

Ited,  to  an  autborlty  to  pledge  for  t.  Fttyn.  19  Wend.  618. 

|600.     Defendant  chose,  In  the  face  •■  Clough  v.  Se&f ,  4S  Iowa,  111. 

of  thle  notice,   to  accejit  and  rely  "Baoho  v.  Cosby,   26  Oratt  112. 

upon  the  eon's  tslse  statement  that  And   see  Flagg  v.  Uann,   2   Sums, 

bis   mother  had   authorized  him   to  486,    634;     Ooodhue    v.    Berrien,    2 

pledge  it  for  tS60.     In  bo  doing,  he  Sandf.  Ch.  630;  Burger  v.  Hughes, 

relied    upon    the    statement  of  the  5  Hun,  ISO. 

son,  and  not  on  the  apparent  au-  "  Hodgdon  v.  Shannon,  14  N.  H. 

thorlty    of    the    poeseaslon    ot    the  572;    Griffln   v.   Cranston.   1    Bob«- 

deed.     He  was  not  misled  by  that  2S1;  Jackson  v.  Bowen,  T  Cow.  13; 

or  any  act  of  the  complainant,  and  Farmers'  Loan  A  Trust  Co.  v.  Curtls- 

cannot,  therefore,  caet  upon  her  his  7  N.  Y.  466;  Cdutant  v.  Servoss,  3 

loBB.     The   case    Is   distinguishable  Barb.  128.    Quoted  with  approval  In 

from    Moore    v.    Metropolitan    Nat.  Moeee  v.  Hatfield,  27  S.  C.  324,  3  S. 

Bank,  55  N.  T.  41,  cited  and  relied  E.  53S,  640. 

the  mortgagee.  "  Parhs  r.   Frahm,   54  Kan.  876. 

h  v.  People's  Bank,  24  Me.  39  Pac.  18G. 

tchell  V.  Bumham,  44   Me.  "Brookings  v.  White.  49  Mo,  479; 

Ddhue  V.  Berrien,  2  Sandf.  Camall  v.  Duval,  22  Ark.  136;  Hc- 

Baldwln  v.  Raplee.  4  Ben.  Caughrla  v.  Williams.  15  S.  C.  615, 

idley  V.  Merrill,  88  Me.  319,  616,    quoting    text     See    however. 

,60.  Coleman  v.  PlBher,  —  Ark.  —  41 

:  V.  Johnson,  166  Maes.  246,  S.  W.  49. 

96,  citing  Campbell  v.  Dear-  •'  McFaddea  v.  State,  S£  Isd.  6S8. 

i9  Mass.  130,  12  Am.  Rep. 


293 


DESCRIPTION   OF   THE  DEBT. 


[§§  354,  355 


and  only  imports  the  executor's  personal  liability,  still  the  mortgage, 
being  a  pledge  of  the  property  by  him  as  executor,  and  the  money 
having  been  obtained  and  used  by  him  for  the  estate,  would  be  en- 
forceable.^* 

If  a  mortgage  be  taken  to  secure  the  payment  of  an  account  for 
present  and  future  advances,  a  note  for  a  part  of  such  advances  is 
entitled  to  a  proportionate  part  of  the  mortgage  security.** 

§  364.  The  lien  of  a  mortgage  is  not  affected  by  a  clerical  inac- 
cnracy  in  the  description  of  the  debt ;  as,  for  instance,  in  the  date  of 
the  note  secured,  or  in  time  of  its  payment.'*  The  amoimt  of  the 
bond  secured  by  a  mortgage  having  been  left  blank,  and  the  mortgage 
having  been  recorded  without  the  blank  being  filled,  the  mortgagor 
afterwards  executed  a  writing  under  seal,  stating  that  the  sum,  two 
thousand  dollars,  was  omitted,  and  should  have  been  inserted,  and 
this  writing  was  attached  to  the  page  on  which  the  registry  was  made. 
This  was  held  to  be  a  sufficient  Tecord  as  against  a  subsequent  mort- 
gage.** Moreover,  if  the  amount  of  the  mortgage  debt  be  left  blank, 
this  may  be  supplied  by  parol  or  other  extrinsic  evidence.**  A  mis- 
take in  describing  the  mortgage  note  does  not  ordinarily  invalidate 
the  security.*^  Parol  evidence  is  admissible  to  prove  that  the  note 
produced  is  the  note  intended  to  be  described.*' 

A  description  in  a  deed  of  trust  of  the  debt  secured,  as  being  a  note 
signed  by  the  maker  and  indorsed  by  another,  may  be  corrected  in 
equity  so  as  to  cover  a  bond  signed  by  the  principal,  and  also  signed  by 
a  surety  as  such.**  But  ordinarily  it  is  not  necessary  to  first  correct 
the  mortgage  before  introducing  parol  evidence  to  show  the  real  con- 
sideration.*** 

§  355.  -  The  renewal  of  the  original  note  of  the  mortgagor  does  not 
affect  the  security,***  except  by  initiating  a  new  period  for  the  stat- 


"lowa  Loan  k  Trust  Co.  v.  Hol- 
derbaum,  86  Iowa,  1,  52  N.  W.  549. 

"  Adger  v.  Pringle,  11  S.  C.  527. 

••Tousley  v.  Tousley,  5  Ohio  St. 
78. 

"  Lambert  v.  Hall,  7  N.  J.  Bq.  410, 
651. 

"Burnett  v.  Wright,  135  N.  Y. 
543,  32  N.  E.  263. 

"Porter  v.  Smith,  13  Vt.  492. 

"Nazro  v.  Ware,  38  Mimi.  443, 
38  N.  W.  359;  Bourne  v.  Littlefleld, 
29  Me.  302;  Williams  v.  Hilton,  36 
Me.  647,  58  Am.  Dec.  729. 

"In  re  Clarke,  2  Hughes,  405. 

**Na2ro  V.  Ware,  38  Minn.  443, 
38  N.  W.  359. 

"»8ee    §§    9S4-942;    Williams   ▼. 


Starr,  5  Wis.  534;  Bank  of  S.  C.  v. 
Rose,  1  Strobh.  Eq.  257;  Enston  v. 
Friday,  2  Rich.  427;  Walters  v. 
Walters,  73  Ipd.  425;  Hyman  v. 
Devereux,  63  N.  C.  624;  Kidder  v. 
Mcllhenny,  81  N.  C.  123;  McCaugh- 
rin  V.  Williams,  15  S.  C.  505,  517; 
Lover  v.  Bessenger,  9  Baz.  393,  395. 
In  California  the  renewal  of  the  note 
or  other  contract  for  the  payment 
of  the  mortgage  debt  does  not  create 
a  new  mortgage  after  the  original 
mortgage  has  been  barred  by  the 
statute  of  limitations;  for  the  Civil 
Code,  §  2922,  provides  that  a  mort- 
gage can  be  created,  renewed,  or 
extended  only  by  writing,  executed 
with    the    formalities    required    in 
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ute  of  limitationfi.^®*  A  mortgage  to  secure  a  note  described,  "and  any 
renewals  thereof/'  secures  such  renewak  and  interest  added.^®'  But 
a  mortgage  given  to  secure  the  payment  at  maturity  of  the  notes  of 
another  does  not  secure  renewal  notes  substituted  in  place  of  them. 
The  mortgagor  stands  in  the  relation  of  surety  for  the  debtor,  and 
his  obligation  cannot  be  continued  without  his  consent.*^* 

It  is  questioned  whether  a  mortgage  can  be  modified  by  substi- 
tuting for  a  part  of  the  bond  secured  by  it  a  due  bill  payable  at  a 
different  time,  and  to  a  different  person;  it  certainly  cannot  be  so 
changed  and  the  security  transferred  to  the  due  bill,  except  upon  a 
clear  showing  that  such  was  the  agreement  when  the  exchange  was 
made.^®*  By  a  parol  agreement,  a  mortgage  cannot  be  so  altered  in 
its  operation  as  to  stand  as  security  for  a  new  debt,  different  in  char- 
acter and  amount  from  that  mentioned  in  the  instrument,  payable 
at  a  different  time  and  to  another  person,  especially  where  the  con- 
duct of  the  parties  at  the  time  of  the  transaction  evidenced  no  such 
imderstanding.^®*  An  agreement  that  a  promissory  note  shall  be 
substituted  for  notes  of  a  larger  amount  already  secured  by  a  mort- 
gage, and  if  paid  at  maturity  shall  be  considered  a  payment  and 
discharge  pro  tanto  of  those  notes  of  the  mortgage,  and  that  the 
mortgage  shall  be  held  as  collateral  security  for  the  new  note,  and  not 
be  discharged  or  cancelled  until  that  is  paid,  does  not  create  a  lien 
upon  the  mortgaged  property  to  secure  its  payment.  The  note  is  not 
given  in  renewal  or  consolidation  of  the  mortgage  notes,  or  any  of 
them.  The  relation  of  the  parties  is  not  changed.  No  new  right  in 
the  mortgaged  property  is  given,  and  no  new  lien  is  created.^®^ 

§356.  When  several  mortgages  are  made  of  diatinet  pareela  of 
land  to  secure  one  and  the  same  debt,  they  constitute  in  effect  one 
mortgage,  and  their  unity  is  determined  by  the  debt  secured.*®'  Parol 
evidence  is  admissible  for  this  purpose,  and,  whether  the  debt  be  de- 
scribed in  the  same  way  in  the  different  mortgages  or  not,  it  may  be 

the  case  of  a  grant  of  real  property.  ^"  Morris  v.  Alston,  92  Ala.  602, 

Wells  V.  Barter,  56  Cal.  342.     See  9  So,  315. 

%  1207.  ^•^  Howe  v.  Wilder,  11  Gray,  267. 

^*"  Wilcox  V.  Gregory,  135  Cal.  217,  This  agreement  was   regarded  the 

67  Pac.  139;   Southern  Pac.  Co.  v.  same  as  if  the  mortgagee  had  said. 

Prosser,  122  Cal.  413,  55  Pac.  145;  "Give  me  your   note   for   $600;   If 

London  A  S.  F.  Bank  v.  Bandmann,  paid,  I  will  indorse  it  on  the  mort- 

120  CaL  220,  52  Pac.  583,  65  Am.  St.  gages;  if  not,  the  mortgages  are  to 


»i 


Rep.   179;    Newhall   ▼.   Hatch,   134  stand  as  they  are.' 

Cal.  269,  66  Pac.  266.  »"  See    §    186;    Franklin    v.    Gor- 

*<»  Barbour  V.  Tompkins,  31  W.  Va.  ham,  2  Day,  142,  2  Am.  Dec.   86; 

410,  420.  Westerly    Say.    Bank    v.    Stillman 

»~Ayres  v.   Wattson,   57   Pa.   St.  Manuf.   Co.   16   R.   I.   497,   17    Atl. 

360.  918. 

^Tucker  v.  Alger,  30  Mich.  67. 
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£hown  that  they  are  only  additional  security  for  the  same  debt.^®*^ 
A  mortgage  given  to  secure  separate  debts  to  several  persons  is  several 
in  its  nature^  as  much  as  if  several  instruments  had  been  simultane- 
ously executed.^^® 

§  367.  A  mortgage  for  a  speoiflo  sum  cannot  be  enlarged  or  ex- 
tended to  cover  other  debts  or  further  advances,  ^^^  as  against  others 
who  have  acquired  rights  in  the  property.  Neither  can  the  mortgagor 
as  against  them  increase  the  charge  upon  the  land  by  confessing  judg- 
ment;  and  thus  compounding  the  interest  ;^^*  or  by  making  the  debt 
payable  in  gold  coin  instead  of  currency  ;^^*  or  by  increasing  the  rate 
of  interest.^**  The  mortgage  being  given  to  secure  a  certain  debt  is 
valid  for  that  purpose  only;  but  whatever  may  be  the  form  of  the 
debt,  if  it  can  be  traced,  the  security  for  it  remains  good.^^*  A  mort- 
gage securing  a  note  stated  to  be  for  a  definite  sum  when  in  fact  the 
note  given  is  for  a  larger  sum  is  a  security  only  for  the  smaller  sum 
recited  in  the  mortgage.^^* 

As  against  the  mortgagor,  his  agreement  that  the  mortgage  shall 
-stand  as  security  to  the  mortgagee  for  further  advances,  although  it  le 
oral  only,  is  valid,  and,  after  the  advances  have  been  made  upon  the 
faith  of  it,  a  court  of  equity  will  not  allow  the  mortgagor  to  redeem 
without  performing  it.^^^  It  will  apply  to  him  the  maxim,  that  he 
who  seeks  equity  must  do  equity.  It  will  also  apply  the  same  rule  to 
-any  one  claiming  tmder  him  with  notice.  Therefore,  where  the  as- 
-signees  in  insolvency  of  the  mortgagor  have  conveyed  the  equity  of 
redemption  to  his  wife,  without  consideration  and  with  notice  of 
such  agreement,  a  court  of  equity  will  decline  to  aid  her  to  redeem 

"•Anderson   ▼.    Davles,    6  ,Munf.  Ry.  Co.  55  How.  Pr.  275.    See,  how- 

484.  ever,  Poett  v.  Stearns,  31  Cal.  78. 

"•Gardner  ▼.   Diederichs,   41   111.  "*Burchard   v.   Frazer,   23   Mich. 

158;    Thayer   v.    Campbell,    9    Mo.  224. 

•280;  Burnett  v.  Pratt,  22  Pick.  556;  »»§§  924-948;   Patterson  v.  John- 

Eiccleston    v.    Clipsham,    1    Saund.  ston,  7  Ohio,  225;   Van  Wagner  v. 

153.  Van  Wagner,  7  N.  J.  Bq.  27.     And 

"*§    947;    Stoddard   v.    Hart,    23  see  Jagger  Iron  Co.  v.  Walker,  76 

N.    T.    556;    Townsend    v.    Empire  N.  T.  521;  Chapman  v.  Jenkins,  31 

Stone  Dressing  Co.  6  Duer,  208,  and  Barb.    164;    Wilkerson    v.    Tillman, 

cases  cited;    Large  v.  Van   Doren,  66  Ala.  532;    McCaughrin  v.   Will- 

14  N.  J.  Eq.  208.    See  Beekman  F.  iams,  15  S.  C.  505,  517;   Denser  v. 

Ins.  Co.  V.  First  M.  E.  Church,  29  Walkup,  43  Mo.  App.  625;  Prescott 

Barb.  658,  18  How.  Pr.  431;   Tunno  v.  Hayes,   43  N.  H.  593. 

V.  Robert,  16  Fla.   738;    Lewter  v.  "•Schroeder  v.   Bobbitt,   108   Mo. 

Price,  25  Fla.  574,  6  So.  439;  Perrin  289,  18  S.  W.  1093. 

V.  Kellogg,  38  Mich.  720.  "» Walker  v.  Walker,  17  S.  C.  329, 

"^McGready  v.  McGready,  17  Mo.  837.     This  case  Is  referred  to  and 

?97.  distinguished  in  O'Neill  v.  Bennett. 

»"Belloc  v.    Davis,   38    Cal.    242;  33  S.  C.  243,  11  S.  E.  727;   Sheats 

Taylor  v.  Atlantic  ft  Great  Western  v.  Scott,  133  Ala.  642,  32  So.  573. 

See  §  947. 
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the  mortgage  in  violation  of  thiB  contract.  ^^*  So,  in  answer  to  a  bill 
in  equity  by  an  assignee  in  bankruptcy  to  redeem  a  mortgage,  it  i& 
competent  for  the  holder  of  the  mortgage  to  show  that  the  bankrupt 
had,  for  a  valuable  consideration,  orally  agreed  that  a  mor^ge  made 
by  him  to  another  person,  and  paid  in  large  part,  should  not  be  dis- 
charged, but  should  be  assigned  to  the  creditor  as  security  for  further 
loans  and  debts.  Such  oral  agreement  could  not  be  set  up  against  & 
subsequent  mortgagee,  or  against  an  attaching  creditor;  nor  could  it 
be  set  up  against  the  mortgagor  or  his  assignee  in  a  suit  at  law,  bnt  it 
may  be  in  equity.^^* 

In  Pennsylvania  the  courts  do  not  tolerate  an  oral  mortgage  or 
secret  lien ;  and  therefore  a  mortgage  given  by  tenants  in  common  to 
secure  a  partnership  debt  cannot,  after  payment,  be  kept  alive  as 
security  for  an  individual  debt  of  one  of  them.^*® 

§  358.  Taxes  and  anessments.^^^ — There  is  an  apparent  exception 
to  the  rule  that  the  mortgage  debt  cannot,  as  against  third  persons,  be 
increased  after  the  execution  of  the  mortgage ;  and  that  is,  that  money 
paid  by  the  mortgagee,  to  redeem  the  premises  from  a  tax  sale,  or  from 
any  charge  which  is  a  paramount  lien  upon  the  property,  becomes  a 
part  of  the  mortgage  debt,  and  may  be  enforced  by  foreclosure.^" 
The  mortgage  is  usually  so  drawn  that  in  terms  it  includes  under  the 
security  any  payments  that  may  be  made  by  the  mortgagee  in  conse- 
quence of  any  default  of  the  mortgagor.  But  without  any  such  pro- 
vision, the  payment  by  the  mortgagee  of  charges  which  are  a  prior 
lien,  and  the  removal  of  which  is  essential  to  his  own  protection  and 
safety,  gives  him  in  equity  not  only  a  right  to  retain  the  amount  paid 
out  of  the  proceeds  of  the  land  when  sold  upon  foreclosure,  as  against 


*"  Stone  v.  Lane,  10  Allen,  74. 
And  see  Joslyn  v.  Wyman,  5  Allen, 
62;  Crafts  v.  Crafts,  13  Gray,  360; 
Brooks  V.  Brooks,  169  Mass.  38,  47 
N.  E.  448. 

"•Upton  V.  Nat.  Bank,  120  Mass. 
153. 

^Thomas's  Appeal,  30  Pa.  St. 
378,  reversing  3  Phila.  62,  under 
name  Pechin  v.  Brown,  dissenting 
opinion,  p.  99;  and  to  same  eftect 
see  O'Neill  v.  Capelle,  62  Mo.  202. 

»"  §§  77,  1184. 

"*  Worcester  v.  Boston,  179  Mass. 
41,  51,  60  N.  E.  410;  Skilton  v. 
Roberts,  129  Mass.  306,  309;  Win- 
dett   V.   Union   Mut.    Ins.   Co.    144 


U.  S.  581,  12  S.  Ct  751;  Wright 
V.  Langley,  36  111.  381;  Parsons  v. 
Oas  Light  Co.  108  111.  380;  Hall  v. 
Gould.  79  111.  16;  Mix  v.  Hotchkiss, 
14  Conn.  32;  HIH  v.  Eldred,  49 
Cal.  398;  Burr  v.  Veeder,  3  Wend. 
412;  Faure  v.  Wlnans,  Hopk.  283, 
14  Am.  Dec.  546;  Kortrlght  v.  Cady, 
23  Barb.  490,  5  Abb.  Pr.  358;  Rob- 
inson V.  Ryan,  25  N.  Y.  320;  Rob- 
inson V.  Suiter,  85  Ga.  875,  11  S. 
E.  887.  An  agreement  to  pay  taxes 
before  they  become  delinquent  is 
not  fulfilled  by  paying  the  taxes 
on  the  day  they  become  delinquent 
National  L.  Ins.  Co.  v.  Butler,  61 
Neb.  449,  85  N.  W.  437. 
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the  mortgagor/*"  but  also  preference  by  way  of  subrogation  over  even 
prior  incumbrancers  who  have  been  protected  by  such  payment.^** 

Even  after  a  foreclosure  sale  the  mortgagee  may  pay  outstanding 
taxes  upon  the  property,  or  may  redeem  it  from  tax  sales  in  order  to 
give  a  clear  title  to  the  purchaser,  and  his  right  to  take  such  payments 
out  of  the  proceeds  of  the  sale  is  the  same  that  it  would  have  been  had 
he  made  the  payments  before  the  sale."* 

If^  however,  the  mortgage  contains  no  covenant  for  the  payment  of 
taxes,  and  the  mortgagor  conveys  the  equity  of  redemption,  the 
grantee  assuming  the  mortgage,  and  afterwards  the  property  becomes 
incumbered  by  taxes  which  the  mortgagee  is  forced  to  pay,  upon  a 
foreclosure  of  the  mortgage,  in  deterfiiining  the  deficiency  for  which 
the  mortgagor  is  liable,  the  amount  paid  by  the  mortgagee  for  taxes 
cannot  be  deducted  from  the  proceeds  of  the  sale,  because  the  mort* 
gagor  is  not  bound  to  pay  the  taxes  after  his  conveyance.^**  Taxes 
and  assessments  upon  mortgaged  lands,  whether  ordinary  taxes,  or 
assessment  for  sewers  or  the  like,  and  water  rates,  are  preferred  debts 
under  the  bankrupt  and  insolvent  laws.  If,  therefore,  such  taxes 
and  assessments  be  laid  upon  mortgaged  land  before  the  bankruptcy 
of  the  owner,  they  should  be  paid  by  the  assignee  in  full  out  of  the 
estate  in  his  hands  in  exoneration  of  the  mortgage.^*^  If  the  mort^ 
gaged  premises  be  foreclosed  iind  purchased  by  the  mortgagee,  he  is 
still  entitled,  upon  application  to  the  bankruptcy  court,  to  have  an 
order  directing  the  assignee  to  pay  the  taxes  in  full  out  of  the  bank* 
rupt's  estate.  Although  the  law  makes  the  taxes  a  lien  upon  the  prem* 
ises  in  respect  of  which  they  are  levied  and  made,  yet  they  are  personal 
debts  of  the  owner  of  the  premises,  and  can  be  collected  from  his 
personal  property.  If  the  taxes  be  not  paid,  and  the  land  be  sold  to 
pay  them,  the  sale  would  be  a  sale  to  satisfy  a  liability  of  the  bank* 
rupt.  Xo  formal  proof  of  the  debt  is  necessary  before  granting  such 
application. 

If  the  remedy  upon  the  mortgage  is  barred  by  the  statute  of  limita* 
tions,  a  claim  of  the  mortgagee  for  taxes  paid  on  the  mortgaged  land 

"'Silver  Lake  Bank"  v.  North,  4  "■Gormley  v.  Bunyan,  138  U.  S. 

Johns.  Ch.  370;  Rapelye  v.  Prince,  623,  11  Sup.  Ct.  453. 

4  Hill.  119,  40  Am.  Dec.  267;  Dale  '*  Marshall    v.    Davies,    16    Hun^ 

y.  M'Evers,  2  Cow.  118.  606.     The   term    "assessments"   in- 

Contra,  Savage  v.  Scott,  45  Iowa,  eludes  assessments  for  sewers,  pav- 

130.  But  a  later  case  in  Iowa  leaves  ing  and  all  betterments  in  general 

the  question  in  doubt  in  that  State,  which  m^y  be  lawfully  made  a  tax 

Barthell  v.  Syverson,  54  Iowa,  160,  upon     the     property     of     abutting 

6  N.  W.  178.  owners.  •    National   L.    Ins.    Co.   v. 

"«§  1080;   Cook  v.  Kraft,  3  Lans.  Butler,  61  Neb.  449,  85  N.  W.  437. 

512.  ^In  re  Moller,  8  Benedict,  526. 

Contra,    Manning   v.    TuthiU,    30 
N.  J.  Eq.  29,  7  Reporter,  212. 
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cannot  be  enforced  against  it.    The  claim  for  taxes,  which  is  merely 
incidental  .to  the  mortgage,  falls  with  the  mortgage.^ ^* 

A  water  tax  which  becomes  due  upon  the  mortgaged  premises  aftsr 
an  adjudication  of  bankruptcy  should  be  paid  by  the  assignee  as  a  part 
of  the  proper  expenses  of  his  administration.^** 

§  359.  Solicitor's  fee. — In  addition  to  the  mortgage  debt,  the  mort- 
gage may  be  made  to  secure  the  payment  of  a  reasonable  fee  of  a 
•solicitor  in  case  of  a  foreclosure  of  the  mortgage.^*®  The  amount  of 
such  fee  may  be  specified  in  the  mortgage  or  left  to  the  discretion  of 
the  court.^*^  The  stipulation  may  be  enforced  as  well  against  subse- 
quent purchasers  and  incumbrancers  as  against  the  mortgagor  him- 
self.^** Such  fee  is  presumed  lo  be  in  addition  to  the  taxable  costs 
allowed  by  law.^**  Such  a  stipulation,  if  not  unreasonable  in  amount, 
has  been  regarded  as  imposing  a  penalty,  rather  than  as  giving  com- 
pensation to  the  mortgagee  for  expenses  incurred  in  consequence  of 
the  mortgagor's  default.^**  Equity  will  not  relieve  against  such  a 
•contract  fairly  entered  into,  unless,  under  the  color  of  a  provision  for 
the  costs  and  expenses  of  enforcing  the  mortgage  lien,  an  unreason- 
able and  oppressive  exaction  be  made  of  the  debtor,  so  that  the  stipu- 
lation amounts  in  fact  to  a  penalty  which  he  incurs  by  his  default. 
In  such  case  equity  will  interpose  her  shield  to  protect  the  debtor."' 
If,  however,  the  provision  be  a  reasonable  compensation  to  the  mort- 
gagee for  expenses  that  may  be  incurred  by  the  default  of  the 
mortgagor,  it  is  a  proper  addition  to  the  mortgage  debt,  and  it  is  not 
collected  as  costs,  but  is  a  part  of  the  judgment  to  which  the  mortgagee 
is  entitled.^ *•  The  lien  of  the  mortgage  covers  such  a  provision  n 
much  as  the  debt  itself ;  and  it  also  attaches  to  the  costs  of  suit,  and  to 

^"Hlll  V.  Townly,  45  Minn.  167,  ""Hitchcock  v.  Merrick,  15  Wis. 

47  N.  W.  65o;  Spencer  v.  Levering,  ^22. 

8  Minn.  461.  *«*Daly   v.    Maitland,    88   Pa.   St 

"» In  re  Moller,   8  Benedict,  526.  384,  13  West  Jur.  204,  32  Am.  Rep. 

^*'§§    6S5,   1606;    Bronson   v.    La  457,  overruling  Robinson  v.  Loomis, 

Crosse  R.  R.  Co.  2  Wall.  283;  Rice  51  Pa.   St.   78,  which  declared  the 

V.   Cribb,   12   Wis.   179;    Hitchcock  stipulation  not  to  be  a  penalty.  See. 

v.    Merrick,    15    Wis.    522;    Hewitt  also,  Renshaw  y.  Richards,  30  La. 

v.    Dean,    91    Cal.   5,    27    Pac.    423.  Ann.  398.    The  stipulation  in  these 

See,    however,    Sage   v.    Riggs,    12  latter  cases  was  five  per  cent    But 

Mich.  313.  in  Daly  y.  Maitland,  88  Pa.  St  384. 

^^By   some  courts  it  Is  held  to  where  the  mortgage  was  for  $14,000, 

be  in  the  discretion   of  the   court  the  court  declared  five  per  cent,  to 

to  make  a  reasonable  and  just  al-  be  unreasonable,  and  suggested  that 

lowance,    without    regard     to    the  two  per  cent  would  be  ample, 

amount  specified  in  the  mortgage.  ^Daly   v.    Maitland,   88   Pa.  St. 

Moran   v.  Oardemeyer,   82   Cal.  96,  384. 

23  Pac.  6.  "•Daly   v.    Maitland,    88   Pa.  St 

*»*  Pierce    v.    Kneeland,    16    Wis.  884.     See,   however,   Alexandrie  v. 

•672,  84  Am.  Dec.  726.  Saloy,   14   La.  Ann^   327. 
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expenses  necessarily  incurred  in  enforcing  the  mortgage^  although 
not  specially  provided  for.^'^ 

§  360.  The  mortgagee  cannot  tack  to  his  mortgage  any  debt  not 
secured  thereby,  and  require  its  payment  by  the  mortgagor  as  a  condi- 
tion to  his  right  to  redeem.^'*  A  mortgage  executed  to  secure  the  pay- 
ment of  notes  of  a  definite  amount  cannot,  after  the  payment  of  the 
notes,  be  made  available  to  secure  further  advances,  unless  it  is  so 
provided  in  the  mortgage,  or  by  a  legal  contract  between  the  parties."* 
A  verbal  agreement  is  generally  held  insufficient  for  that  purposie.^** 
But  when  such  was  the  purpose  of  the  mortgage  in  the  beginning, 
there  is  no  objection  that  it  secures  an  existing  demand  and  also 
future  advances.^*^ 

A  penalty  of  twenty  per  cent,  imposed  by  statute  for  omitting 
prompt  payment  of  school  money  loaned  upon  mortgage  is  not  a 
lien  under  the  mortgage,  but  is  imposed  upon  the  borrower  only.^** 
Under  a  mortgage  to  a  building  association,  expressly  securing  only 
monthly  payments,  the  payment  of  fines  and  other  dues  to  the  associ- 
ation is  not  secured.^** 

§  361.  Increafling  ^he  rate  of  interest. — The  parties  to  a  mortgage 
cannot,  as  against  subsequent  purchasers  or  incumbrancers,  stipulate 
by  an  unrecorded  agreement  for  a  higher  rate  of  interest  than  that 
provided  in  the  mortgage  as  recorded,  nor  can  they  by  such  mecms 
incorporate  into  the  mortgage  any  additional  indebtedness.^**  The 
interest  cannot  be  changed  from  currency  to  gold,  which  is  then  at  a 
premium.^**  A  subsequent  mortgagee  or  purchaser  has  the  right  to 
redeem  by  paying  the  amount  due  according  to  its  terms.^**  But  the 
owner  of  the  equity  of  redemption  may  bind  himself  and  charge  the 
land  for  the  payment  of  an  increased  rate  of  interest  by  an  agreement 
in  writing.**^  There  must  be,  however,  a  consideration  to  support 
his  agreement.  Future  indulgence  of  the  debtor  for  an.  indefinite 
period,  his  debt  being  already  due,  is  consideration  enough.^*®     A 


"^  Hurd  V.  Coleman,  42  Me.  182. 

»§  1081;  Bacon  v.  Cottrell,  13 
Minn.  194;  Barthell  v.  Syverson, 
54  Iowa,  160,  6  N.  W.  178;  Schiffer 
V.  Feagln,  51  Ala.  335;  Edwards  v. 
Dwight,  68  Ala.   389. 

>*  Brooks  V.  Brooks,  169  Mass. 
38,  47  N.  E.  448;  Johnson  v.  Ander- 
son, 30  Ark.  745. 

"•Lindsay  v.  Garvin,  31  S.  C. 
259,  9  S.  E.  862;  O'Neill  v.  Bennett, 
33  S.  C.  243,  11  S.  E.  727;  Levi  v. 
Blackwell,  35  S.  C.  511,  15  S.  E. 
243. 


»*»§  1078;  North  v.  Crowell.  11  N. 
H.  251;  Carpenter  v.  Plagge,  192 
111.  82,  61  N.  E.  530. 

**«  Bradley  v.  Snyder,  14  111.  262, 
58  Am.  Dec.  564. 

^^^  Hamilton     Building    Ass'n     v. 
Reynolds,   5   Duer,   671. 
•  ***  Bunker  v.  Barron,  79  Me.  62. 

**"  Taylor  v.  Atlantic  ft  Great 
Western  Ry.  Co.  55  How.  Pr.  275. 

^^  Gardner  v.  Emerson,  40  111.  296. 

"^  Smith  V.  Graham,  34  Mich.  302. 

*^  Taylor  v.  Thomas,  61  Ga.  472. 


§§  362, 363, 364]  the  debt  secured.  300 

stipulation  in  a  mortgage  that  interest  at  a  higher  rate  than  that 
reserved  upon  making  the  loan  shall  be  paid  after  a  default  in  pay* 
ment  of  the  principal  or  interest  is  binding  and  may  be  enforced."* 

§  362.  Bedelivery  for  a  new  obligation. — ^A  mortgage  which  ha& 
been  satisfied  and  delivered  up  to  the  mortgagor,  without  being  can- 
celled, may  be  again  delivered  by  him  as  a  valid  security  for  another 
debt,  by  agreement  of  the  parties,  if  there  are  no  intervening  rights. 
The  delivery  of  the  security  gave  it  eflScacy  in  the  beginning ;  and  if, 
after  having  used  it  for  one  purpose,  he  redelivers  it  for  another 
purpose,  the  redelivery  gives  it  vitality  again,  except  as  against  inter- 
vening interests.^"® 

§  363.  A  mortgage  already  recorded  may  be  made  to  secure  a 
further  sum,  by  an  indorsement  upon  the  mortgage  executed  and 
acknowledged  with  the  usual  formalities  of  a  deed,  and  recorded  with 
a  proper  reference  to  the  record  of  the  mortgage.  This  has  been  done 
where  the  mortgage  was  given  to  secure  an  acceptor  of  drafts,  and  by 
such  ^n  indorsement  it  was  made  to  apply  in  all  of  its  provisions 
and  terms  as  security  for  other  drafts.  The  record  of  the  indorsement 
made  a  valid  extension  of  the  condition  of  the  mortgage  as  first  made 
and  recorded  to  the  further  liability  incurred  by  the  mortgagee.^** 

II.   Future  Advances. 

§  364.  In  general. — There  has  been  much  diversity  of  opinion 
among  courts  and  law-writers  on  the  question  of  the  validity  of 
mortgages  to  secure  future  advances,  and  as  to  the  rights  of  mort- 
gagees under  such  mortgages  against  subsequent  purchasers  and 
incumbrancers.  Formerly  such  mortgages  were  regarded  with  jeal- 
ousy, but  their  validity  is  now  fully  recognized  and  established.^'* 
Although  the  record  must  show  the  existence  of  the  mortgage  in  order 
to  avail  anything  as  a  notice,  yet  it  is  generally  conceded  that  it  need 
not  show  the  exact  amount  of  the  incumbrance.  But  while  according 
to  some  authorities  the  limit  of  these  advances  should  be  named,  so 
that  an  inquirer  may  know  that  the  incumbrance  cannot  exceed  a  cer- 
tain amount,^""  according  to  others  there  is  no  necessity  for  limiting 

*^§  1141;    Pawtucket  Ins.  Co.  v.  subject   is   more   fully  considered; 

Landers,  5  Kan.  App.  623,  47  Pac.  Underbill  v.  Atwater,  22  N.  J.  BSq. 

621;  Sheldon  v.  Pniessnor,  52  Kan.  16,  per  Zabriskie,  Cb. 

579,  35  Pac.  201.     But  in  Nebraska  ^^Cboteau   v.  Tbompson,  2   Ohia 

such    a   provision    is    regarded    as  St.  114.    See,  also,  Sheats  v.  Scott, 

being  in  the  nature   of  a  penalty  133  Ala.  642,  32  So.  573. 

and  will  not  be  enforced;  Connect!-  ''^Ackerman  v.  Hunsfcker,  85  N. 

cut   Mut.    Ins.    Co.    V.   Westentrolf,  Y.   43,   39  Am.  Rep.   641,   per  An- 

58  Neb.  379,  78  N.  W.  724.  drews,  J. 

"^See  §§  338,  947,  948,  where  the  ""Bell  v.  Fleming,  12  N.   J.  Eq* 
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the  amount  of  the  intended  advances  in  any  way,  if  the  mortgage 
shows  that  future  advances  are  covered  by  it.^"*  But  even  where  a 
limitation  is  necessary  in  order  to  constitute  a  continuing  security 
which  will  not  be  affected  by  subsequent  conveyances,  a  recorded 
mortgage  for  an  unlimited  sum  is  notice  to  a  subsequent  incumbrancer 
as  to  all  sums  advanced  upon  the  mortgage  before  the  subsequent  lien 
attaches.^'*'*  Moreover,  the  record  of  the  subsequent . mortgage  is  no 
notice  to  such  prior  mortgagee  that  any  subsequent  lien  has  at- 
tached.^** The  subsequent  mortgagee  can  limit  the  credit  that  may 
be  safely  given  under  the  mortgage  for  future  advances  only  by  giving 
the  holder  of  it  express  notice  of  his  lien,  and  a  notice  also  that  he 
must  make  no  further  advances  on  the  credit  of  that  mortgage.^*^ 
The  mortgage  will  then  stand  as  security  for  the  real  equitable  claims 
of  the  mortgagee,  whether  they  existed  at  the  date  of  the  mortgage 
or  arose  afterward,  but  prior  to  the  receipt  of  such  notice.***  If  such 
mortgagee  is  not  under  any  obligation  to  make  advances,  and  after 
notice  of  a  subsequent  mortgage  does  make  further  advances,  to  the 
extent  of  such  advances  the  subsequent  mortgagee  has  the  right  of 
precedence.**^  But  if  such  mortgagee  is  under  obligation  to  make  the 
advances,  he  is  entitled  to  the  security,  whatever  may  be  the  incum- 
brance ST^tsequently  made  upon  the  property,  and  whether  he  has 
notice  of  thSc^  not.**® 

§366.  MortgSffes  to  secure  future  advances  have  always  been 
sanctioned  by  the  oommon  law.  An  early  case  is  thus  stated  in 
Viner^s  Abridgement:  A.  mortgages  to  B.  for  a  term  of  years  to 
secure  a  certain  sum  of  money  already  lent  to  the  mortgagor,  as  also 
such  other  sums  as  should  thereafter  be  lent  or  advanced  to  him. 
Afterwards  A.  makes  a  second  mortgage  to  C.  for  a  certain  sum,  with 
O^otice  of  the  first  mortgage,  and  then  the  first  mortgagee,  having 
notice  of  the  second  mortgage,  lends  a  further  sum.    The  question 

13,  490;  Beekmanv.  Frost.  18  Johns.  42  Am.  Dec.  512;   Ward  v.  Cooke» 

544.  9  Am.  E>ec.  246;   Young's  Est  17  N.  J.  Eq.  93.    See  §  871. 

in  re,  3  Md.  Ch.  461.  "•Ripley  v.  Harris,  3  BIss.  199; 

"•  Witczlnski  v.  Everman,  61  Nelson  v.  Boyce,  7  J.  J.  Marsh.  401, 
Miss.  841;  Lovelace  v.  Webb,  62  23  Am.  Dec.  411;  Speer  v.  Whit- 
Ala.  271;  Ackerman  v.  Hunsicker,  field,  10  N.  J.  Eq.  107;  Farnum  v. 
85  N.  T.  48,  39  Am.  Rep.  641;  Tapla  Burnett,  21  N.  J.  Eq.  87;  Buchanan 
T.  Demartini,  77  Cal.  383,  19  Pac.  v.  International  Bank,  78  111.  500. 
641.  «»Frye  v.  Bank  of  111.  11  111.  367; 

"» Freiberg  v.  Magale,  70  Tex.  116,  Spader  v.  Lawler,  17  Ohio,  371.  49 

7  8.  W.  684.  Am.  Dec.  461.     This  decision  was 

"*See  Robinson  v.   "^lllams,   22  based  somewhat  upon  the  effect  of 

N.    Y.    380;    Schmidt    v.    Zahmdt,  the  statute  of  that  State  relating 

148    Ind.   447,   47   N.   E.   335;    and  to  mortgages.     Ladue  v.  Detroit  ft 

§  872.  Milwaukee  R.  Go.  13  Mich.  380,  87 

^  McDaniels  v.  Colvin,  16  Vt.  300,  Am.  Dec.  759. 

»~See  §  878. 
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was,  upon  what  terms  the  second  mortgagee  should  be  allowed  to 
redeem  the  first;  and  Cowper,  the  Lord  Chancellor,  held  that  he 
should  not  redeem  without  paying  all  that  was  due,  as  well  the 
money  lent  after  as  that  lent  before  the  second  mortgage  was  made; 
"for  it  was  the  folly  of  the  second  mortgagee,  with  notice,  to  take 
such  a  security Z^^*^    This  case,  however,  was  critically  examined  by 
Lord  Chancellor  Campbell,  before  the  House  of  Lords,  in  the  case  of 
Hopkinson  v.  Rolt,^*^  and  he  declared  the  representation  made  by  the 
reporters,  that  the  first  mortgagee  had  notice  of  the  second  mortgage, 
to  be  without  foundation.    The  doctrine  supposed  to  have  been  laid 
down  in  Gordon  v.  Graham  is  declared  unsound,  and  is  overruled; 
and  the  doctrine  in  England  is  therefore  settled,  that  a  first  mortgagee 
cannot  claim  the  benefit  of  the  security  for*  optional  advances  made  by 
him  after  notice  of  a  second  mortgage  upon  the  property.  ^•^    This 
question  is  examined  elsewhere;^**  and  these  two  cases  are  referred  in 
this  connection  as  the  leading  cases  in  England  upon  the  subject,  and 
as  showing  that  future  advances  may  be  secured  if  the  mortgage  be 
properly  made  for  that  purpose.^*^ 

"*  Gordon  v.  Graham,  7  Vln.  Abr.  Ark.  72;   Moore  v.  Terry,  66  Art. 

52,  pi.  3,  2  Eq.  Cas.  Abr.  598.  393.     Where  the .  mortgage  was  to 

"■9  H.  L.  Cas.  514,  7  Jur.  N.  S.  secure  the  sum  of  $100.   due  at  a 

1209.  time  fixed  "and  all  other  indebted- 

The  Ehiglish  cases  are  carefully  ness  which  may  then  be  due."  GaU- 

reviewed  in  Rolt  v.  Hopkinson,  25  fomia:    London    ft    San    Francisco 

Beav.  461.  Bank  v.   Bandmann,   120  CaL  220, 

^The  opinion  of  the  court  was  52  Pac.  583,  65  Am.  St.  Rep.  179. 
delivered  to  this  eftect  by  Lords  Construing  Civ.  Code,  §  2922.  Con- 
Campbell  and  Chelmsford ;  but  Lord  necticut:  Hubbard  v.  Savage.  8 
Cran worth  gave  a  dissenting  opin-  Conn.  215.  Kentucky:  Louisville 
ion,  to  the  effect  that  the  )aw  was  Banking  Co.  v.  Leonard,  90  Ky.  106, 
recently  laid  down  by  Lord  Cowper,  16  S.  W.  521.  Lonislana:  New  Or- 
as  reported.  leans  Bank  v.  Le  Breton,  120  U.  S. 

»•*  See  §§   368-874.  765,  7  Sup.  Ct.  772.    The  Civil  Code. 

^  See,   also.   Burgess  v.   Eve,   L.  art.  3292,  provides  that  a  mortgage 

R.    13   Eq.    450;    Daun   v.    London  may    be    given    for    an    obligation 

Brewery  Company,  L.  R.  8  Eq.  155;  which  has  not  yet  risen  into  exist- 

Menzies  v.  Lightfoot,  L.  R.  11  Eq.  ence,  as  when  a  man  grants  a  mort- 

459.  gage  by  other  way  of  security  for 

'*"  Jones  on  Chattel  Mortgages,  indorsement  which  another  prom- 
§§  94-98;  United  States  v.  Hooe,  3  ises  to  make  for  him.  Maine:  Doyle 
Cranch,  73;  Shirras  v.  Caig,  7  v.  White,  26  Me.  341,  45  Am. 
Cranch,  34;  Lawrence  v.  Tucker,  23  Dec.  110;  Bunker  v.  Barron,  93  Me. 
How.  14;  National  Bank  v.  Whit-  87,  44  Atl.  372.  Massachusetts:  Com- 
ney,  103  U.  S.  99 ;  Jones  v.  Guaranty  mercial  Bank  v.  Cunningham,  24 
ft  Indemnity  Co.  101  U.  S.'  622,  2  Pick.  270,  35  Am.  Dec.  322;  God- 
Fed.  Rep.  747;  Schuelenburg  v.  dard  v.  Sawyer,  9  Allen.  78;  Hall 
Martin,  1  McCrary,  348;  Schulze  v.  Tay,  131  Mass.  192;  Taft  v.  Stod- 
V.  Bolting,  8  Biss.  174;  Leeds  v.  dard,  142  Mass.  545,  8  N.  E.  586. 
Cameron,  3  Sum.  488;  Ripley  v.  Michigan:  Brackett  v.  Sears,  1& 
Harris,  3  Biss.  199.  Alabama:  For-  Mich.  244;  Newkirk  v.  Newkirk, 
syth  V.  Freer,  62  Ala.  443;  Hendon  56  Mich.  525,  23  N.  W.  206;  Clti- 
V.  Morris,  110  Ala.  106,  20  So.  27.  zen's  Sav.  Bank  v.  Kock.  117  Mich. 
Arkansas:     Brewster  v.  Clamflt,  33  225,    75    N.    W.    458;    Dummer  v. 
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ft 

In  this  country,  mortgages  made  in  good  faith  for  the  purpose  of* 
securing  future  debts  have  generally  been  sustained,  both  in  the  early 
and  in  the  recent  cases.^**    It  does  not  matter  that  the  future  advances . 
are  to  be  made  to  a  third  person,  or  for  his  benefit  at  the  request  of  the 
mortgagor."^    Neither  is  the  validity  of  a  mortgage  to  secure  future 
advances  affected  by  the  fact  that  the  advances  are  to  be  made  in  ma- 
terials for  building  instead  of  money.^**    A  mortgage  is  not  fraudu- 
lent because  it  is  given  for  a  larger  amount  than  the  actual  loan  made 
at  the  time,  with  a  view  to  its  covering  future  loans  up  to  the  amount  - 
of  the  mortgage.*** 

§888.   Statutory  requirements. — ^In  Maryland  it  is  provided  by 
statute  that  no  mortgage  or  deed  in  the  nature  of  a  mortgage,  shall  be- 
a  lien  or  charge  on  any  estate  or  property  for  any  other  or  different 
principal  sum  or  sums  of  money  than  appear  on  the  face  of  the  mort-- 
gage,  and  are  specified  and  recited  in  it,  and  particularly  mentioned 
and  expressed  to  be  secured  thereby  at  the  time  of  executing  it;  and 
further,  that  no  mortgage,  or  deed  in  the  nature  of  a  mortgage,  shall 
be  a  lien  or  charge  for  any  sum  or  sums  of  money  to  be  loaned  or- 
advanced  after  the  same  is  executed,  except  from  the  time  said  loan . 
or  advance  is  actually  made;  and  that  no  mortgage  to  secure  such 
future  loans  or  advances  shall  be  valid  unless  the  amount  or  amounts  ^ 
of  the  same,  and  the  times  when  they  are  to  be  made,  shall  be  specif- 
ically stated  in  said  mortgages.*^*     A  mortgage  to  secure  future 

Smedley,  110  Mich.  466,  68  N.  W.  38  Mo.  553.     Haryland:    Brooks  v.. 

260.    Xinnesota:  Madigan  v.  Mead,  Lester,  36  Md.  65.    West  ViTflrinia: 

31  Minn.  94,  98,  16  N.  W.  539.    nii-  McCarty  v.  Chalfant,  14  W.  Va.  531. 

nois:    Collins  v.  Carlile,  13  111.  254.  >"'  Maffltt  v.  Rynd,  69  Pa.  St.  380, 

Vew  Jersey:   Griffin  v.  New  Jersey  and  cases  cited. 

Oil  Co.  11  N.  J.  Eq.  49;  Reeves  v.  ^Brooks  v.   Lester,   36   Md.   65; 

Bvans  (N.  J.  Eq.),  34  Atl.  477.  New  Doyle  v.  White,  26  Me.  341,  45  Am. . 

Tork:    Truscott  v.   King,    6   N.   Y.  Dec.   110;    Tapia   v.   Demartini,   77 

147;  James  v.  Morey,  2  Cow.  246,  Cal.  383,  387,  19  Pac.  641. 

292.  14  Am.  Dec.  475;  Brinckerhoff  "^  Allen   v.    Fuget,    42    Kan.    672, 

T.  Lansing,  4  Johnsr  Ch.  65,  73,  8  22  Pac.  725. 

Am.  Dec.  538;  Fassett  v.  Smith,  23  ^^Laws  1872,  ch.  213;  R.  Code 
N.  T.  252;  Ackerman  v.  Hunsicker,  1878,  art.  66,  §  43.  This  restriction 
85  N.  Y.  43,  39  Am.  Rep.  641.  does  not  apply  to  mortgages  to  in^ 
VoTth  Dakota:  Union  Nat.  Bank  v.  demnify  the  mortgagee  against  loss 
Moline,  7  N.  D.  201,  73  N.  W.  527.  from  being  indorser  or  security, 
PennsylTania:  Garber  v.  Henry,  6  nor  to  any  mortgage  given  by  brew- 
Watts,  57;  Farrabee  v.  McKerrlhan,  ers  to  maltsters  to  secure  the  pay- 
172  Pa.  234,  33  Atl.  583,  51  Am.  St.  ment  to  the  latter  of  debts  con* 
Rep.  374.  Sonth  Carolina:  Seaman  tracted  by  the  former  for  malt  and 
▼.  Fleming,  7  Rich.  Eq.  283.  other  material  used  in  the  making 
Texas:  Klein  v.  Glass,  53  Tex.  37.  of  malt  liquors. 
Vermoitt:  McDanlels  v.  Colvln,  16  This  amendment  and  addition  to 
Vt  300,  42  Am.  Dec.  512;  Keyes  the  Code  does  not  apply  to  Anne 
▼.  Bump,  59  Vt.  391,  69  Atl.  598.  Arundel,  Baltimore,  St.  Mary's  and 
Ottgon:  Hendrix  v.  Gore,  8  Oreg.  Prince  George's  counties. 
406.  Hlssonrl:    Foster  v.  Reynolds,  See  Baltimore  High  Grade  Brick 
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advances  not  to  exceed  a  limited  amount  may  be  enforced  to  the 
amount  of  the  advances  made  upon  it  within  that  limit,  although  such 
advances  were  made  after  the  mortgagee  had  received  notice  of  a 
junior  incumbrance.^^^  The  statute  requiring  the  amount  to  be  stated 
is  a  modification  of  the  common  law,  under  which  the  mortgage  would 
be  equally  valid  without  such  limitation. 

In  New  Hampshire  it  is  provided  that  no  conveyance  in  writing  of 
any  lands  shall  be  defeated,  or  any  estate  incumbered  by  any  agree- 
ment, unless  it  is  inserted  in  the  condition  of  the  conveyance  and  made 
a  part  thereof,  stating  the  sum  of  money  to  be  secured,  or  other  thing 
to.be  perf ormed.^^^  And  it  is  also  provided  that  no  estate  conveyed  in 
mortgage  shall  be  holden  by  the  mortgagee  for  the  pajnnent  of  any 
sum  of  money,  or  the  performance  of  any  other  thing,  the  obligation 
or  liability  to  the  payment  or  performance  of  which  arises,  is  made, 
or  contracted  after  the  execution  and  delivery  of  such  mortgage.^" 
It  is  held,  however,  that  a  mortgage  executed  in  good  faith,  condi- 
tioned to  secure  a  definite  sum,  part  of  the  consideration  of  which  is 
the  agreement  of  the  mortgagee  to  pay  certain  sums  to  and  for  the  use 
of  the  mortgagor,  and  to  perform  certain  labor  for  the  mortgagor,  is 
neither  prohibited  nor  fraudulent  as  against  the  creditors  of  the  mort- 
gagor.^^* But  the  court  did  not  wish  to  be  understood  as  holding 
that  a  mortgage  given  to  secure  an  absolute  note,  intended  as  a  security 
for  advances  hereafter  to  be  made,  would  be  valid  if  at  the  time  of 
the  execution  of  the  mortgage  the  amount  of  the  advances  was  not 
agreed  upon,  or  the  mortgagee  was  under  no  pbligation  to  make  them. 
Under  this  statute  the  mortgage  may  be  void  as  to  the  part  of  the 


Co.  V.  Ames,  95  Md.  571,  52  Atl.  582, 
53  Atl.  148,  for  an  extended  dis- 
cussion of  this  statement. 

"'WllBon  V.  Russell,  13  Md.  494, 
71  Am.  Dec.  645. 

*"  A 'mortgage  to  secure  the  mort- 
gagee from  loss  on  account  of  an 
indorsement  of  the  mortgagor's 
note  is  not  Invalid  because  madie 
so  secure  a  debt  "contracted  afte^ 
the  execution  and  delivery  of  the  _ 

mortgage."      Pub.    Stats,    of    Hew    future  advances.  Is  not  within  the 


'"G.  S.  ch.  122.  Sfi  2,  3;  0.  L. 
1878,  ch.  136,  S8  2,  3;  Pub.  Stats. 
1901,  ch.  139,  %%  2,  3.  A  mortgage 
made  In  part  to  secure  a  Dxed  sum 
of  money  agreed  to  be  paid  by  the 
mortgagee  on  the  happening  of  a 
definite  contingency  is  not  within 
this  prohibition.  Fessenden  v.  Taft 
65  N.  H.  39,  17  Atl.  713.  The  as- 
signment of  a  mortgage  given  for 
an   existing   debt,   as   meurity  for 


Hampshire,  1901,  ch.  138,  §  3.  A 
mortgage  executed  as  security  for 
an  indorsement  which  ^  was  not 
made  till  the  following  day  Is  not 
given  to  secure  future  advances. 
It  also  secures  renewals  of  the 
paper  originally  indorsed.  Stavers 
V.  Philbriclc.  68  N.  H.  379,  36  Atl. 
16.  See,  also.  Weed  v.  Barker,  35 
N.  H.  386;  Fessenden  v.  Taft,  65 
N.  H.  39,  17  Atl.  713. 


prohibition  of  the  statute.  Lime 
Rock  Nat.  Bank  v.  Mowry,  68  N. 
H.  598^  22   Atl.   555. 

*^'*  Steams  v.  Bennett.  48  N.  H- 
400,  402.  A  mortgage  conditioned 
to  secure  a  note  the  consideration 
of  a  part  of  which  Is  a  credit  of 
an  agreed  sum  by  the  mortgagee, 
on  his  books,  to  the  mortgagor,  is 
not  prohibited.  Abbot  v.  Thomp- 
aon,  58  N.  H.  255. 
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•consideration  which  is  altogether  future^  but  valid  for  the  part  which 
was  a  debt  at  the  time  the  mortgage  was  ezecuted.^^^ 

In  Greorgia  a  mortgage  may  be  made  to  secure  future  advances  not 
limited  in  amount,"*  although  the  statute  of  the  State  provides  that 
a  mortgage  shall  "specify  the  debt  to  secure  which  it  is  given/*^^^ 
So  long  as  the  means  for  determining  the  amount  of  the  debt  are 
pointed  out,  it  is  immaterial  that  the  amount  is  not  stated,  or  is  from 
its  very  nature  indefinite^^* 

§  367.  Future  liabilities  intended  to  be  secured  should  be  described 
with  reasonable  certainty.  If  the  nature  and  amount  of  the  incum- 
brance is  so  described  that  it  may  be  ascertained  by  the  exercise  of 
ordinary  discretion  and  diligence,  this  is  all  that  is  required.^^*  On 
this  principle  a  mortgage  for  the  payment  of  such  sums  of  money  as 
the  mortgagee  might  advance,  in  pursuance  of  an  agreement  mentioned 
in  the  condition  of  a  certain  bond  given  by  the  mortgagee  to  the  mort- 
gagor of  even  date,  contains  reasonable  notice  of  the  incumbrance.^'® 

A  mortgage  for  $200  was  executed  as  a  basis  of  credit  to  that  extent 
for  goods'  which  the  mortgagee  might  sell  to  the  mortgagor,  with  the 
understanding  that  the  mortgagor  should  make  such  payments  that 
the  balance  against  him  should  at  no  time  exceed  that  amount.  An  - 
account  was  opened  and  continued  for  some  years.  It  was  held  that 
the  condition  of  the  mortgage  was  not  exceptionable  as  not  disclosing 
with  suflScient  certainty  the  nature  and  extent  of  the  incumbrance.^*^ 


*"  Leeds  v.  Cameron,  3  Sum.  4S8; 
Johnson  v.  Richardson,  38  N.  H. 
353;  New  Hampshire  Bank  v.  Wil- 
lard.  10  N.  H.  210. 

'"Allen  V.  Lathrop,  46  Ga.  138. 
The  debt  was  described  as  advances 
In  supplies  and  money  for  the  pur- 
pose of  carrying  on  the  farm  for 
the  year  1870. 

*"Code,  S  1945. 

™  Allen  V.  Lathrop,  46  Ga.  133. 

*'»  United  States  v.  Hooe»  3  Cranch, 
73;  Shlrras  v.  Calg,  7  Cranch,  34; 
United  States  v.  Sturges,  1  Paine, 
525;  Beach  v.  Osborne,  74  Conn. 
405,  50  Atl.  1019,  1118;  Bouton  v. 
Doty,  69  Conn.  531,  545,  37  Atl. 
1064;  Hubbard  v.  Savage,  8  Conn. 
215.  This  case  did  away  with  the 
doubt  with  which  such  mortgages 
were  spoken  of  In  the  earlier  cases 
of  Pettlbone  v.  Grlswold,  4  Conn. 
158,  10  Am.  Dec.  106;  Stoughton  v. 
Pasco,  5  Conn.  442;  Shepard  v. 
Shepard,  7  Conn.  387.  See  Brewster 
V.  Clamflt,  33  Ark.  72;  Collier  v. 
Faulk,  69  Ala.  58;  Louisville  Bank- 

20  -  Jones' MoRT. 


Ing  Co.  V.  Leonard,  90  Ky.  106,  13 
S.  W.  521;  First  Nat  Bank  v.  Mor- 
sell,  1  MacAr.  (D.  C.)  155. 
"*  Crane  v.  Doming,  7  Conn.  38 
"■'Mix  V.  Cowles,  20  Conn.  420. 
The  Supreme  Court  of  the  United 
States  in  Townsend  v.  Todd,  91  U. 
S.  452,  in  a  case  arising  in  Connect- 
icut, followed  the  decisions  of  that 
State  upon  this  point  After  refer- 
ring to  the  earlier  decisions  of  that 
State,  the  court  said:  "In  Mix  v. 
Cowles,  20  Conn.  420,  and  Potter 
y.  Holden,  31  Conn.  385,  the  Su- 
preme Court  of  that  State  held  to 
its  principles  in  words,  but  in 
effect  considerably  relaxed  the  rule. 
If  those  cases  stood  alone,  or  if 
there  was  no  later  case,  there  would 
be  some  room  for  doubt  what  the 
rule  should  be.  The  very  recent 
case,  however,  of  Bramhall  v.  Flood, 
41  Conn.  72,  fully  and  distinctly 
reasserts  the  rule  laid  down  in  the 
earlier  cases.  It  is  there  held  that 
the  mortgage  must  truly  describe 
the   debt   intended  to  be  secured, 
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the  conditioD  of  a  deed  was,  that  "in  case  the  grantor  paj%  to 
intee  the  sum  of  $1,600,  with  interest,  on  or  before  the  firet  of 
■y,  1843,  then  this  deed  shall  be  void  and  of  no  effect,  othenrise 
ain  in  full  force,"  and  the  grantor  then  owed  the  grantee  about 
,  and  it  was  agreed  that  'the  grantee  should  advance  him  a 
■  Bum  to  make  up  the  full  amount  of  the  mortgage,  it  was  held 
e  condition  sufficiently  described  the  nature  and  character  of  the 
idnesB  to  be  secured  to  constitute  a  valid  security  against  sub- 
t  incumbrances."" 

Lortgage  conditioned  for  the  payment  of  all  sums  due  and  to 
f  due  is  sufficiently  certain."*  So  is  a  mortgage  to  "secure 
t  indebtedness  due  and  owing"  from  the  mortgagor  to  the  mort- 
**  A  mortgage  conditioned  tia  pay  the  mortgagee  "what'I  may 
m  on  biMk"  was  construed  to  refer  to  future  accruing  accounts, 
its  appearing  that  there  was  no  account  subsisting  between 
rticB  when  the  mortgage  was  given.'^'  Upon  its  appearing 
le  mortgage  was  given  in  part  to  cover  future  advances,  the 
I  is  upon  the  mortgagee  to  show  what  advances  have  been 


it  It  Is  not  sufficient  that  the  |e00,    when    In   fact   the   mortsage 

e  of   such    a  character   that  was  Intended  aa  security  for  such 

at  have  been  secured  b;  the  Indorsements     as     the     mortgagee 

ge    had    It    been    truly    de-  mlgbt  make  for  the  mortgagor  to 

In   most  of  the   States  a  that  amount,  and  which  were  actu- 

ge    like   the   one    before   us,  ally     made     and    the     notes     paid 

i  a  specific  Indebtedness,  but  by  the    mortgagee,    was    not  valid 

In    fact   to    secure   advances  against    subsequent    Incumbrances. 

lorsementa    thereafter    to    be  And  so  a  condition  to  pay  all  notes 

Is  a  valid  security,  and  would  which  the  mortgagee  might  indorse 

id    to    secure   the    16.000    ac-  or  give  for  the  mortgagor,  and  all 

advanced  before  other  Incum-  receipts  which  the  mortgagee  might 

i  were  placed  upon  the  prop-  hold    against    the    mortgagor,    was 
held  to  be  too  Indefinite  and  uncer- 

re   the  mortgagor,  being   In-  tain    to   make   the   mortgage  valid 

,  made  a  mortgage  to  secure  against  subsequent  parties  In  Inter- 

of  12,600  to  a  creditor  to  est.     There  is  nothing  to  limit  the 

he  was  indebted  In  the  sum  liability,    or    to    give    others    tbe 

00,  and  who  was  surety  for  means  of  flndlng  out  tbe  extent  of 

tbe  sum  or  tl.lOO  more,  the  It    Pettlbone  v.  Qrlswold,  4  Conn, 

ge  was  held  a  valid  security  16S,  10  Am.  Dec.  106. 
i  tl,SOO,  but.  as  against  tbe        These    Connecticut    cases,     bow- 

igor's  creditors,   not   for  the  ever,   are   without   general   support 

hicb  was  Intended  to  indem-  elsewhere, 
le  mortgagee  against  his  Ha-        "'Bacon  v.  Brown,  19  Conn.  29. 

as  surety,  because  tbat  Is  a        '■■  Michigan      Insurance     Co.      v. 

not    described    In   the   mort-  Brown,    11    Mich.    266:    Steckel    v. 

and   the   real   nature  of  the  Standley,  107  Iowa,  694,  77  N.  W. 

:tion    should    appear    In    the  489. 

on    of   tbe    mortgage.      San-        ""Machette    v.    Wanleas,    1    Colo. 

.  Wheeler,  13   Conn.  165,  33  226. 

ec.  389.    On  this  principle  the        "°  McDanlels  v.  CoMn,  16  Vt  300, 

ourt  held.  In  North  v.  Belden,  42  Am.  Dec.  513. 
in.  376,  3B  Am.  Dec.  83.  that        "  Fisher  v.  OUs,  3  Chand.  83. 
tgage  to  secure   a   note   of 
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But  it  is  ^ot  to  be  inferred  that  it  is  generally  essential  that  the 
amount  of  the  intended  advances  should  be  stated,  or  in  any  way  lim- 
ited. On  the  contrary,  by  the  weight  of  authority,  mortgages  to  secure 
indefinite  future  advances  are  vahd.^*^ 

A  mortgage  for  future  advances  may  be  made  a  continuing  security 
for  advances  made  at  any  time,  so  that  when  advances  have  been  made 
to  the  amount  limited  by  the  mortgage,  and  these  are  paid  either 
wholly  or  in  part,  the  mortgage  will  continue  as  a  security  for  new 
advances  within  the  limit  named.^**  A  mortgage  given  to  secure 
payment  for  goods,  which  the  mortgagee  might  thereafter  sell  to  the 
mortgagor,  gives  the  mortgagee  an  implied  authority  to  continue  to 
sell  goods  to  the  mortgagor  under  the  security  of  the  mortgage,  as  in 
the  case  of  a  continuing  giiaranty;  but  the  authority  is  revoked  by 
the  death  of  the  mortgagor.^®* 

§367a.  Parol  evidence  is  admlBsible  to  identify  the  future  ad- 
vances intended  to  be  secured  by  a  mortgage.  Though  the  mortgage 
on  its  face  is  for  the  payment  of  a  specific  sum  of  money,  parol  evi- 
dence is  admissible  to  show  that  it  was  really  intended  to  secure  future 
advances  to  be  made  from  time  to  time.^"**  A  mortgage  made  by  a 
married  woman  as  security  for  sales  of  goods  to  be  made  by  the  mort- 
gagee to  her  husband  may  be  shown  by  parol  evidence  to  have  been 
intended  to  secure  sales  made  to  the  husband  by  a  firm  of  which  the 
mortgagee  was  a  member.^"^ 

§  368.  Advances  made  after  notice  of  subsequent  liens  upon  the 
same  premises,  according  to  some  authorities,  create  a  lien  subordinate 
to  such  subsequent  liens.^®*    As  will  be  presently  noticed,  this  general 

"'See  SS  37a-875;   Jarratt  v.  Me-  »»Hall    v.    Tay,    131    Mass.    192. 

Daniel,   32   Ark.   ^98;    Brewster   v.  Endlcott,  J.,  said:    "We  can  see  no 

Clamfit,  33  Ark.  72.  reason  why,  in  the  absence  of  Qiny 

^Douglass   ▼.    Reynolds,    7    Pet.  specific  statement  in  the  mortgage 

113;  Brown  v.  Kiefer,  71  N.  Y.  610;  as  to  the  character  of  the  advances. 

Shores  v.  Doherty,  65  Wis.  153,  26  parol   evidence   may  not  be   Intro- 

N.    W.    577;    Courier-Journal    Job-  duced  to  identify  and  prove  what 

Printing     Co.     v.     Schaeffer-Meyer  advances  were  in  fact  intended  by 

Brewing  Co.  101  Fed.  699;    United  the  parties.    It  is  competent  for  the 

States  V.  Hooe,  3  Cranch,  73;  Shir-  purpose  of  showing  the  actual  con- 

ras  V.  Caig,  7  Cranch,  34;  Lawrence  sideration.     There  certainly  would 

▼.  Tucker,  23  How.  14;  Kramer  v.  be  no  objection  to  it  if  the  mortgage 

Trustees,    15   Ohio,    253;    Robinson  had  been  made  in  the  same  terms  to 

y.  Williams,  22  N.  T.  380;  Jones  on  the  firm  by  name.    And  if  made  to 

Chattel  Mortgages,  §  94.  one  of  the  firm  for  the  benefit  of  the 

"*Hyland   v.    Hablch,    150   M^ss.  firm,    and    in    consequence    thereof 

112,  22  N.  E.  765,  15  Am.  St.  Rep.  the    advances    were    made    by    the 

174.  firm,    evidence    of    the    actual    ad- 

^S    353;     Shirras    v.     Caig,     7  vances  made  by  the  firm  would  be 

Cranch,  34;   McKinster  v.  Babcock,  competent" 

26  N.  y.  378;  Wilkerson  v.  Tillman,  >"Prye    v.    Bank    of    III.    11    III. 

66  Ala.  532;  Louisville  Banking  Co.  867;    Spader    v.    Lawler,    17    Ohio, 

V.  Leonard,  90  Ky.  106,  13  S.  W.  521.  371,   49  Am.  Dec.  461 ;    Hughes  v. 
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ipoeition  b  subject  to  qualifications;  but  whenerer  a  Bobsequeot 
rtgage  has  precedence,  as  a  general  rule  a  subsequent  judgment 
!  precedence  under  like  circumstances;'"  but  a  mortgage  for  future 
limited  advances  is  good  against  all  advances  made  before  recoverr 
the  judgment."*  Advances  covered  by  a  mortgage  have  preference 
fr  the  claims  of  junior  incumbrancers,  who  have  become  such  with 
lice  of  an  agreement  under  the  mortgage  for  the  advances."'  Mort- 
jes  to  secure  future  advances  or  liabilities  are  valid  and  fiied 
urities  against  subsequent  purchasers,  or  attaching  creditors  of  the 
■rtgagor,  although  the  advances  are  made  or  the  liabilities  assumed 
er  the  record  of  such  later  deeds  or  attachments ;  and  although  it  is 
:ional  i^ith  the  mortgagee  whether  he  will  make  such  advancements 
assume  such  liabilities  or  not,  if  they  are  made  or  assumed  in  good 
th,  and  without  notice  of  any  subsequent  intervening  incum- 
ince."" 

^  369.  Bat  where  the  mortgagee  is  not  bonnd  to  make  the  ad- 
acei  or  aumne  the  liabilities,  and  he  has  actual  notice  of  a  later 
inmbnuce  upon  the  property  for  an  existing  debt  or  liability,  such 
er  incumbrance  will  take  precedence  of  the  mortgage  as  to  all  ad- 
ices  made  after  such  notice.^"  Whether  constructive  notice  by  the 
lord  of  the  later  incumbrance  should  have  the  same  effect  as  actual 
tice,  and  whether  the  option  of  the  mortgagee  to  make  the  advance- 
mid  operate  to  give  the  mortgage  effect  as  to  subsequent  incom- 
inces  only  from  the  time  the  advances  are  in  fact  made,  are  ques- 

irtey,  1  Bibb,  200;  Bell  v.  Flem-  Eq.  652;  WIlllamB  v.  OJlbert.  37  N. 

;,  12  N.  J.  Eq.  13.  490;   Hall  v.  J.  Bq.  84,  86. 

inae,  13  Hun,  E5T;  Todd  v.  Out-        '"BoBwell   v.  Ooodwin,   31  Conn, 

r,  79  N.  C.  235.  74,    SI    Am.    Dec.    169;     Ladne   t. 

"  Brtnkerhoff  v.  Marvin,  5  Johnfl.  Detroit  A  Milwaukee  R.  Co.  13  Hkh. 

.  320;  Craig  v.  Tappln,  2  Sandf.  330,  and  cases  cited;  Brlnkmerer  t. 

.    78;    Yelverton    v.    Sbelden,    2  Browneller.  65  Ind.  487,  4  Cent  L. 

adf.  Ch.  481:  Goodhue  v.  Berrien,  J.  370:  Schmidt  v.  Zahrndt,  148  Ind. 

landt.  Ch.  630.  447,    47    N.    E.    33E:    Ackermaa  v. 

■■  Roblneon  v.  Williams,  22  N.  Y.  HuDsIcber.  35  N.  T.  43,  39  Am.  Sep. 

I.'  621;   WllHama  v.  Gilbert,   37  N.  J. 

•Kramer  v.  Farmers'  &  Mechan-  Eq,  86;  Sayre  v.  Hewes,  32  N.  J.  Eq. 

'  Bank  of  Steubenvtile,  15  Ohio,  662;  McDanlels  v.  CoMn,  16  VL3(I0. 

;;  TruBCOtt  v.  King,  6  N.  Y.  147.  308,   42   Am.   Dec.    512;    Schmidt  t- 

■Crane  v.  Deming,  7  Conn.  387;  Hedden    (N.   J.   Eq.).   38  Atl.  843; 

Daniels  v.  Colvln,  16  Vt.  300.  42  Ripley  v.  Harrla,  3  Bias.  199:  Ns- 

I.  Dec.   612;    Shirraa  v.   Calg,   7  tlonal  Bank  v.  Gunhoase.  17  S.  C. 

incb.  34:  Conard  v.  Atlnntlc  Ine.  489;  Seaman  v.  Fleming,  7  Bleb.  Sq. 

1  Peters,  38S:  Truscott  v.  King.  283;    Tapla  v.    Demartinl.   77  Cal. 

Sarb.    346:    Union   Nat.   Bank    v.  383,   19   Pac.   641.   11   Am.   St.   Rep. 

burn   ft   Stoddard    Co.    7    N.    D.  288;  Union  Nat.  Bank  v.  Mil  bum  > 

.  73  N.  W.  527;   Anderaon  v.  Lis-  Stoddard  Co.  7  N.  D.  201,  73  N.  W. 

..    69    Minn.    82.    72    N.    W.    B2;  627:    Omaha    Coal    C.    A   L.   Co.   v. 

imtdt  V.  Zahrndt,   148.  Ind.   447.  Suess,  64  Neb.  379.  74  N.  W.  «!0: 

N.  E,  335:  Ward  v.  Cook.  17  N.  Home  Sav,  ft  L.  Abbo.  v.  Burton,  20 

Sq.  98;  Sarre  v.  Hewes.  32  N.  J.  Wash.  688,  56  Pac.  940. 
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tions  upon  which  the  casM  are  not  agreed.'"  A  mortgage  was  made 
to  secure  the  mortgagee  for  his  liability  as  indorser  of  such  notes  as 
the  mortgagor  might  desire  him  to  indorse  within  a  certain  time  and 
amount,  and  at  his  option  to  do  so.  A  second  mortgage  in  similar 
terms  was  made  to  another  indorser.  It  was  held  that  the  first  mort- 
gagee, for  such  indorsements  as  he  made  after  actual  notice  of  the  in- 
cumbrance of  the  second  mortgage,  and  of  the  indorsements  made 
under  the  security  of  it,  should  be  postponed  to  such  claims  under  the 
second  mortgage.'"'  The  principle  of  the  decision  is,  that  the  mort- 
gagee not  being  bound  by  his  contract  to  make  the  indorsements  or 
future  advances,  the  equity  of  a  Junior  incumbrancer  for  an  existing 
debt,  or  of  an  attaching  creditor,  will  intervene  and  take  precedence 
of  any  advances  made  or  liabilities  incurred  after  actual  notice  of  the 
subseqaent  lieu.  Such  junior  incumbrancer  or  creditor  acquires  a  lien 
upon  the  property  as  it  then  is,  and  as  it  is  optional  witii  the  prior 
mortgagee  whether  he  will  advance  or  indorse  any  further,  he  is  not 
allowed  knowingly  to  prejudice  the  rights  of  subsequent  incum- 
brancers, or  destroy  their  lien,  by  adding  voluntarily  to  his  own  incum- 
brance. They  have  an  equity  superior  to  his  right  to  make  further 
advances. 

§  370.  A  mor^iage  for  oblatory  advances  ii  a  lien  from  its 
ezectition.  If  by  the  terms  of  the  mortgage  an  obligation  is  imposed 
upon  the  mortgagee  to  make  the  advances,  the  mortgage  will  remain 
security  for  all  the  advances  he  is  required  to  make,  although  other 
incumbrances  may  be  put  upon  the  property  before  they  are  made, 
and  he  has  knowledge  of  such  incumbrances.^"*  Thus,  where  a  rail- 
road company  made  a  mortgage  to  a  trustee  upon  all  its  property  then 
owned,  or  afterwards  to  be  acquired,  to  secure  bonds  which  the  com- 
pany had  agreed  to  issue  to  a  contractor  in  part  payment  for  the 
building  of  its  road,  it  was  held  that  the  mortgage  took  precedence  of 
a  lien  for  material  afterward  furnished  the  company  and  used  upon  the 

"See  5  372.  31    Conn.    74;    81    Am.    Dec.    169; 

"Boswell  T.  Goodwin,   31  Conn.  Brlnkmeyer    v.    Helbllng,    57    Ind. 

74.  435;   Brlnkmeyer  v.  Browneller,  55 

"Nelson  T.  Iowa  Eastern  R.  Co.  Ind.  4S7;    Schmidt  v.  Zahrndt,  14S 

8  Am.  Railroad  Rep.  82;   Moroney's  Ind.  447,  47  N.  E.  335;   Commercial 

Appeal.  24  P&.  372;  Lyle  V.  Ducomb,  Bank     v.     Cunnlngbam,     24     Pick. 

5  Blnn.   685;   Wilaon  v.   Russell,   13  (Mass.)   270,  35  Am.  Dec.  322;  Love- 

Md.  494,  71  Am.  Dec.  645;  Griffin  v.  lace   v.   Webb,   62   Ala.   271;    Acker- 

Burtnett.  4   Edw.  Ch.   <N.  T.)    673;  man   v.   Hwnslcker,   21   Hun,   53,   85 

Crane    v.    Demfng,    7    Conn.    387;  N.  T.  43.  39  Am.  Rep.  621;  Rlcbards 

Rowan  V.  Sharp's  Rifle  Manuf.  Co.  v.  Waldron,  20  D.  C.  685;  Wilson  v. 

39  Conn.  282;  Boewell  v.  Goodwin,  RuBeell,  13  Ud.  494. 
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though  the  advanceB  were  made  after  notice  of  the  material- 
aim  of  a  lien."" 

a  first  mortgage  to  secure  a  building  loan  of  $30,000  a  bank 
i  $15,000  and  retained  $5,000,  under  an  agreement  with  tho 
■or  that  the  latter  sum  should  not  be  paid  "until  the  said 
;  shall  be  in  such  progress  to  completion  that  the  mortgagee 
«m  it  safe  to  advance  said  balance."  A  second  mortga<ref 
I  the  equity  in  the  property  by  foreclosure,  and  brought  a  bill 
m  from  the  first  mortgage.  The  bank  had  paid  out  the  whole 
5,000  retained  by  it  upon  orders  from  the  mortgagor,  leaving 
unt  of  $450  due  to  it  for  interest.  It  was  contended  by  the 
nortgagee  that  the  bank  ought  to  have  applied  the  amount  ot 

the  payment  of  this  interest  from  the  $5,000  retained  by  it, 
Id  not  require  that  sum  to  be  paid  by  the  second  mortgagee  in 
ng  from  the  bank's  mortgage.  It  was  held  that  the  bank  couid 
impelled  to  make  such  set-off.*" 

,  Hopkinion  t.  Eolt."" — ^The  question  in  this  case  was  acea- 
ad  tersely  stated  by  Lord  Chancellor  Chelmsford  in  the  judg- 
tpealed  from:  "A  prior  mortgage  for  present  and  future  ad- 
a  subsequent  mortgage  of  the  same  description;  each  mort- 
is qotice  of  the  other's  deeds ;  advances  are  made  by  the  ■pmi 
[ee  after  the  date  of  the  subsequent  mortgage,  and  with  full 
ge  of  it :  is  the  prior  mortgagee  entitled  to  priority  for  thea 
B  over  the  antecedent  advance  made  by  the  subsequent  mort- 

In  Gordon  v.  Graham*"*  this  question  was  answered  affirma- 
)ut  the  House  of  Lords  overruled  this  case,  and  answered  the 

in  the  negative.  Lord  Chancellor  Campbell  forcibly  presenls 
iment  for  this  view  of  the  question.'"* 

ion  T.  Iowa  Eastern  R.  Co.  8  or  any  part  tbereof,  or  If  ther  bad 

Iroad  Rep.  82.  given  «ucb  notice  to  the  bank  im- 

Inghast  V.  North  End  Sav-  medlatel]'  upon  tb«  forecloaure,  v^ 

ik.  ITS  Mass.  45S,  459.  59  N.  need  not  constder,  as  no  sucb  doUm 

Mr.  Justice  Morton  said:  wbb    given.     No    doubt    tbe    bsnli 

Be  Is  not,  tberefore,  a  case  could  have  offset  tbe  (450  against 

application  of  tbe  rule  that  the  interest  due  it  If  the  mortgagof 

ncumbrancer  having  two  or  had  agreed  that  it  might.  Wbettier 

purities  for  his  debt  will  be  It  could  bave  done  bo  If  they  did 

id  to  resort  first  to  that  on  not  agree,  It  Is  not  necesBary  to  de- 

le  subsequent  Incumbrancer  clde." 
len.  The  case  relates  rather        *"9  H.  L.  C.  B14. 
Dpilcatlon  ot  the  proceeds  of        ■^  See   S  365.    ThlB  decision  m 

tgage  loan  itself.   What  tbe  prevlouslr  been  questioned  b;  H'- 

any,  would  have  been  If  tbe  Coventry,   In  a  note  to   Powell^ 

lortgagees  upon  taking  their  Mort.   534.  note    (e),  and  by  Lo™ 

e  bad  notified  tbe  bank  of  St.  Leonards,  2  Dru.  A  War.  411.  ° 

t,  and  had  notified  It  not  to  H.  L.  C.  589.  B97. 
'  to  the  mortgagor  the  (5,000        "*  Hopklnson  v.  Rolt,  9  H.  L.  C- 
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§  372.  A  prior  mortgagee  ii  affected  onl7  by  actaal  notice  of  a 
subsequent  mortgage,  and  not  by  constructive  notice  from  the  record- 
ing of  the  second  mortgage,  and  for  all  advances  made  by  such  mort- 
gagee before  receiving  such  notice  of  a  subsequent  incumbrance  his 
mortgage  is  a  valid  security.  Such,  it  is  conceived,  is  the  rule  eup- 
ported  by  reason  and  the  weight  of  authority.""  Where  a  person 
having  mortgaged  land  to  secure  a  present  loan,  and  also  future 
advances,  afterwards  declared  a  homestead  upon  it,  and  subsequently 
obtained  further  advances  without  disclosing  tlie  fact  that  he  had 
declared  a  homestead,  the  mortgagee  was  protected  as  to  such  advances 
made  on  the  faith  of  the  security.**"  The  recording  of  the  declaration 
is  not  notice  to  the  prior  mortgagee.     Nothing  short  of  actual  notice 

514.  "The  Bret  mortgagee  ia  secure  prudent.  The  hardship  upon  bank- 
as  to  past  advances,  and  he  Is  not  era  trom  this  view  of  the  subject  at 
under  any  obligation  to  make  any  once  vaniBtaea  when  we  conalder 
further  advances.  He  has  only  to  that  the  securtt;  of  the  first  mort- 
hold  bis  hand  when  asked  for  a  fur-  gage  Is  not  Impaired  without  no- 
ther  loan.  Knowing  the  extent  of  tlce  of  a  second,  and  that,  when 
the  second  mortgage,  he  may  calcu-  this  notice  comes,  the  bankers  have 
late  that  the  heredttamenta  mort-  only  to  consider,  as  they  do,  as 
gaged  are  an  ample  security  to  the  often  as  they  discount  a  bill  of  ez- 
mortsngees^  and  if  he  doubts  thla,  change,  what  16  the  credit  of  their 
he  closes  his  account  with  the  mort-  customer,  and  whether  the  proposed 
gagor,  and  looks  out  for  a  better  se-  transaction  is  likely  to  lead  to  profit 
cuiity.  The  benefit  of  the  first  mort-  or  to  loss." 

gage  is  only  lessened  by  the  amount  *■  HcDanlelB    v.    Colvln,    16    Vt. 

of  any  interest  which  the  mor^agor  300,    42    Am.    Dec.    512;    Ward    v. 

afterwards  conveys  to  anothei*,  con-  Cooke,  17  N.  J.  Eq.  93;  Truacott  v. 

slatent  with  the  rights  of  the  first  King,  6  Barb.  147,  346,  6  N.  Y.  166: 

mortgagee.   Thus  far  the  mortgagor  Robinson  v.  Williams,  22  N.  Y.  SSO; 

Is  entitled  to  do  what  he  pleases  Ackerman  v.    Hunslcker,  85  N.   Y. 

with  his  own.  The  consequence  cer-  44,  39  Am.  Rep.  621;.  Livingston  v. 

talnly  Is,  that  after  executing  such  a  Mclnlay,  IG  Johns.  165;    WllBon  v. 

mortgage  as  we  are  considering,  the  Russell,  13   Md.   494,  71   Am.  Dec. 

mortgagor,    by    executing    another  G45;  Nelson  v.  Boyce,  7  J.  J.  Marsh, 

such  mortgage,  and  giving  notice  of  401,  23  Am.   Dec.  411;    M'Carty  v. 

It  to  the  first  mortgagee,  may  at  any  Chalfant.  15  W.   Ta.   514,  51S.  per 

time  give  a  preference  to  the  second  Haymond,  J.,  hut  point  not  decided; 

mortgagee    as    to    subsequent    ad-  Rowan  v.  Sharp's  Rifle  Manuf.  Co. 

vances,  and,  as  to   such  advances,  29    Conn.    282;    In   the   latter   case, 

reduce   the  first  mortgagee  to  the  however,  the  advances  were  obliga- 

rank  of  puisne  Incumbrancer.    But  tory;    Tapla  v.  Demartinl,  77  Cal. 

the    first    mortgagee   will   have   no  3S3,   3S7,   19  Pac.    641,   11  Am.  St. 

reason    to  complain,   knowing  that  Rep.  288;  Bunker  v.  Barron,  93  Me. 

this    is    bis    true    position.     If    be  87,  44  Atl.  372;   Schmidt  v.  Zahrndt, 

chooses  voluntarily  to  make  further  14S  Ind.  447,  47  N.  E.  336;   Brink- 

advances    to    the    mortgagor.      The  meyer  v.  Browneller,  55  Ind.  487; 

second  mortgagee  cannot  be  charged  Union  Nat.  Bank  v.  Motlne.  7  N.  D. 

with  any  fraud  upon  the  first  mort-  201,  73  N.  W.  527.  where  this  matter 

gagee,  in  making  the  advancea,  with  Is  fully  and  ably  dtacussed.  Central 

notice  of  the  first  mortgage;  for.  by  Trust     Co.     v.     Continental     Iron 

the  hypothesis,  each  has  notice  of  Works,  61  N.  J.  Eq.  605,  28  Atl.  Rep. 

the  security  of  the  other,  and  the  595. 

first  mortgagee  Is  left  In  full  posses-  "  In  re  Haake.  7  N.  Bank.  R.  61, 

sion  of  his  option  to  make  or  refuse  71,  2  Sawyer.  231,  241. 
further  advances,  as  he  may  deem  it 
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mortgagee  of  such  declaration  would  affect  him.  It  is  elflewhere 
'fid  that  the  recording  acte  give  notice  to  subsequent  purchasers 
icumbrancers,  and  da  not  aSect  those  whose  rights  are  already 
jy  the  preyioiis  record  of  their  own  deeds.'"  Whether  the  mort- 
intended  to  secure  future  advances  discloses  the  nature  of  the 
iction  or  not,  there  is  no  good  reason  why  it  should  not  remain 
]  security  for  all  advances  that  may  be  made  until  the  mortgagee 
es  actual  notice  of  subsequent  claims  upon  the  property.  The 
a  of  ascertaining  the  amount  of  an  existing  incumbrance  Ehould 
ipon  him  who  takes  a  conveyance  of  the  property  subject  to 
ortgage.  He  has  notice  by  the  record  of  the  existence  of  a  mort- 
br  the  full  amount  of  the  intended  advances ;  and  if  he  wishes  to 
he  advances  where  they  are  at  the  time  of  recording  his  suhee- 

deed,  it  is  only  reasonable  to  require  him  to  give  actual  notice 

claim  upon  the  property;  otherwise  he  should  not  be  heard  to 
ain  that  the  prior  incumbrance  amounts  at  any  future  time  to 
11  sum  for  which  it  appeared  of  record  to  be  an  incumbrance. "^ 
'ertheless,  there  are  some  authorities  to  the  effect  that  the  firet 
agee  has  constructive  notice  of  the  second  mortgage  from  the 

of  it.''"  This  position  is  supported  by  Mr.  Justice  Christiancy, 
^higan,  in  an  elaborate  opinion,  in  which  a  mortgage  for  future 
lal  advances  ie  treated  as  effectual  only  from  the  time  the  ad- 
!  are  actually  made.'" 

«  9  sas.     See  article  on  ttafe  *"  Spader  v.  Lawler,  IT  Ohio,  371. 

C,  11  Am.  Law  Reg.  N.  S.  273,  49  Am.  Dec.  461,  by  a  divided  court; 

Ige  Mitchell,  tbe  learned  ed-  Bank  of  MoDtgomery  County's  Ap- 

vho    in    coccluaioD    remarks:  peal,  36  Fa.  St.   170,  aub  nominee 

ir  as  W8  may  venture  a  per-  Parker    v.   Jacoby.    !    Grant's   Caa. 

opinion,  therefore,  we  think  300;  Ter-Hoven  v.  Kerns,  2  Pa,  St 

le,  that  the  recording  of  the  96;  Stone  v.  Welling,  14  Mich.  514: 

mortgage   is   not   notice   to  Grlffln  v.  New  Jersey  Oil  Co.  11  N. 

at  mortgagor,  1b  supported  by  J.  Bq.  49;  Frye  v.  Bank  of  111.  11  111. 

itter    reasons,    and    that    the  367.  381;  Ketcham  v.  Wood,  22  Hun, 

:  of  authority  Is  still  In  Its  64. 

though  we  are  bound  to  con-  This  question  was  discussed  bat 

:hat   of  late   there   Is  a,n  ap-  not  decided  In  Boawell  v.  Goodwin, 

tendency  to  the  opposite  31  Conn.  74,  St  Am.  Dec.  169,  12 
Am.   Law  Reg.  79,   note  by  Judge 

ivelace  v.  Webb,  62  Ala.  271,  Redfleld;     and    see    11    Am.    Law 

iportant    case.     A    mortgage  Reg.  1. 

expreaaly    provides    that    It  *"  Ladue  v.  Detroit  &  Milwaukee 

ecure  any  future  Indebtedness  R.  Co.  13  Mich.  380,  87  Am.  Dec. 

mortgagor  to  the  mortgagee  759.     He    says:     "The    Instrument 

;ount   of  sales   of   goods,   or  can  only  take  effect  as  a  mortgage 

ay  arise  In  any  other  manner,  or  Incumbrance  from  tbe  time  when 

ecure  the  payment  of   debts  some  debt  or  liability  aball  be  cr«- 

mortgagor  of  a  different  na.  ated.  or  some  binding  contract  Is 

'om  the  debts  which  tbe  mort-  made,  which  Is  to  be  secured  by  It 

'M  primarily  given  to  secure.  Until  this  takes  place,  neither  the 

Tg  V.  Hagale,  70  Tes.  116.  7  land,  nor  the  parties,  nor  third  per- 

684.  sons,  are  bound  by  It     It  consti- 
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When  there  is  no  obligation  upon  the  mortgagee  to  make  the 
adyancefl,  and  the  amoimt  of  them  and  the  times  when  they  are  to  be 
made  are  not  agreed  upon,  some  authorities  hold  that  the  mortgage 
is  a  lien,  as  against  intervening  incumbrances,  only  from  the  time  the 
advances  upon  it  are  made,  and  not  from  the  time  of  the  execution  of 
the  mortgage.'"  This  was  the  decision  with  reference  to  a  mortgage 
given  to  secure  the  payment  of  notes  and  bills  to  be  discounted  for 
the  mortgagor,  and  for  all  liabilities  of  every  kind  he  might  be  under 
to  the  mortgagee.^"  'When  a  mortgage  is  given  to  secure  future 
accommodation  indorsements,  the  amount  of  which  is  wholly  unde- 
fined, a  subsequent  mortgage  or  deed  taken  in  good  faith  is  held  to 
have  precedence  over  the  prior  mortgage  as  to  any  indorsements  made 
afterwards.'^* 

But  the  better  authorities  are  against  that  view,  A  mortgage  to 
secure  future  advances  is  a  conveyance  within  the  recording  acta,  and 
the  record  is  notice  to  snbEequent  purchasers  and  incumbrancers,  who- 
are  thereby  put  upon  inquiry  as  to  the  extent  of  the  advance  made  and 
to  be  made.  The  mortgage  is  a  potential  lieu  for  the  full  amount  of 
the  advances  contemplated,  and  through  the  record  subsequent  pur- 

tutes,  of  Itself,  no  btDdlng  contract,  worh  of  a  lew  mlnutee,  and  much 

Either  party  may  disregard  or  re-  leae  I  a  convenience  than  they  havo- 

pudlafe  tt  at  bis  pleasure.    It  fa  but  to  submit  to  In  their  ordinary  dally 

a  part  of  an  arrangement  merely  business  In  maMng  Inquiries  aa  tO' 

contemplated      aa     probable,      and  the    responsibility,    the    signatures, 

which  can  only  be  rendered  effect-  and  Identity  of  the  parties  to  com- 

oal  by  the  future  consent  and  fur  merclal  paper.    But  If  there  be  any 

tber  acts  of  the  parties.    It  is  but  a  hardship,  It  Is  one  which  they  can 

kind    of     conditional     proposition,  readily    overcome    by    agreeing    to 

neither    binding    nor    Intended    to  make  the  advances;  in  other  words, 

bind  either  of  the  parties,  tilt  sub-  by  entering  into  some  contract  for 

sequently  aaaented  to  or  adopted  by  the  performance  of  which,  by  the 

both."  other  party,  the  mortgage  may  op- 

Ab  to  the  inconvenience  which  Is  erate  as  a  security.   They  can  bard- 

aopposed  to  result  to  the  first  mort-  ly  be  heard  to  complain  of  It  as  a 

gagee  by  requiring  him  to  examine  hardship,  that  the  courts  refuse  to 

the  record  every  time  be  makea  ad-  give  them  the  benefits  of  a  contract 

vancea  upon  such  a  mortgage,  the  which,    from    prudential    or    other 

learned  Judge  says:    "It  is,  at  moat,  considerations,  they  were  unwilling 

but    the    same     Inconvenience     to  to  make,  and  did   not  make  until 

which   alt    other   parties    are   com-  after   the    rights   of    other   parties 

pelled    to   submit   when    they    lend  have   intervened.    Courts  can   give 

money  on  the  security  of  real  es-  effect  only  to  the  contracts  the  par- 

tate.— the  trouble  of  looking  to  the  ties  have  made,  and  from  the  time 

value  of  the  security.  But,  In  trutb,  they  took  effect."  Qlllam  v.  Barnes, 

the   Inconvenience    la    very    ellgbt  123  Mich.  119,  82  N.  W.  38. 

T-'nder  any    rule   of   declalon,   they  "'Nlcklln  v.  Betta  Spring  Co.  11 

wonid  be  compelled  to  look  to   the  Oreg.  406.  5  Pac.  1.  50  Am.  Rep.  477. 

record  title  when  the  mortgage  is  ""Bank  of  Montgomery  County's 

originally  Uken.    At  the  next  ad-  Appeal,  3S  Pa.  St.  170;  McCIure  v. 

Vance  they  have  only  to  look  back  Roman,  52  Pa.  St.  45S;    Parker  v. 

to  this  period;  and  for  any  future  Jacoby,  3  Grant's  Cas.  300. 

advance,    only    back    to    the    last,  "'Babcock    v.    Bridge,    2&    Barb., 

which  would  generally  be  but  the  427. 
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ihaserfl  and  incumbrancers  have  notice  of  the  extent  and  purpose  of 
;he  mortgage.'" 

§373.  The  role  that  a  recorded  mortp^  ezprened  to  cover 
^tore  advancea  has  priority  in  all  oases  over  subsequent  conveyances 
ind  incumbrances,  has  full  support  in  recent  discussions,  and  moit 
low  be  regarded  as  a  settled  rule  of  law.  Notwithstanding  all  the  di?- 
:inctions  and  refinements  which  have  been  introduced  into  the  law  of 
:hi8  subject  by  the  many  conflicting  adjudications  upon  it,  there  i= 
itrong  reason  and  authority  for  the  rule  that  a  mortgage  to  secure  f u- 
;ure  advances,  which  on  its  face  gives  information  enough  as  to  the 
!xtent  and  purpose  of  the  contract,  so  that  any  one  interested  may  by 
)rdinary  diligence  ascertain  the  extent  of  the  incumbrance,  whether 
;he  extent  of  the  contemplated  advances  be  limited  or  not,  ami 
s-hether  the  mortgagee  be  bound  to  make  the  advances  or  not,  wii! 
jrevail  over  the  supervening  claims  of  purchasers  or  creditors,  as  to 
ill  advances  made  within  the  terms  of  such  mortgage,  whether  made 
jefore  or  after  the  claims  of  such  purchasers  or  creditors  arose,  or  be- 
fore or  after  the  mortgagee  had  notice  of  them.  If  the  mortgage  cod- 
tains  enough  to  show  a  contract  between  the  parties,  that  it  is  to  stand 
is  a  security  to  the  mortgagee  for  such  indebtedness  as  may  arise 
from  the  future  dealings  between  the  parties,  it  is  sufficient  to  put  a 
purchaser  or  incumbrancer  on  inquiry,  and  if  he  fails  to  make  it  he 
is  not  entitled  to  protection  as  a  bona  fide  purchaser."'  Such  a  mort- 
age is  considered  as  good  against  subsequent  incumbrances  to  tie 
full  amount  of  the  advances  provided  for,  or  even  verbally  agreed  for. 
md  the  mortgagee  is  held  to  have  a  right  to  rely  upon  it,  and  to  make 
juch  advances  without  regard  to  what  other  incumbrances  may  after- 
wards have  been  put  upon  the  property.""   This  view  of  the  doctrine 

™  Ackerman  v.  Hunslcker,  85  N.  had  been  Incurred.     It  la  tbe  gen' 

y.  43.  49,  39  Am.  Rep.  621.  Per  An-  eral   practice  to  record   mortKagei 

drewB,  J.:    "It  is  claimed,  however,  and  docket  Judgments  taken  to  M- 

tbat  the  mortgage  did  not  become  cure  future  advances  and  contem- 

in  actual  lien  or  incumbrance  until  plated    liabilities   before   an  actual 

the  advances  were  made,  and  that  Indebtedness   arises.    On   being  re- 

B8  to  each  advance  It  became  fn  ef-  corded,  the  record  Is  notice  te  Rub- 

(ect  a  new  mortgage  as  of  the  time  sequent     purchasers     and     incum- 

when  Bucfa  advance  was  made,  and  brancers,  and  they  are  put  upon  Ib- 

that  as  to  Indoraements  made  sub-  quiry,  and  have  the  means  of  asw^ 

sequent    to    the    docketing    of    the  talnlng    to    what    extent    advancts 

Judgments,   the   mortgage  must  be  have  been  made,  and  hy  notlee  to 

deemed    a   subsequent   Hen.     It   Is  prevent  further  advances  to  their 

manifestly  true  that  the  mortgage  prejudice." 

did  not  become  enforceable  h;  the  "*  Tapla  v.  Demartlnl.  TT  Cal.  tH. 

plaintiff  until  he  had  incurred  lla-  19  Pac.  641,  11  Am.  SL  Rep.  Hi: 

blllty    as    an    Indoreer.     But    the  Ackerman  v.   Hunslcker,   S5  N.  T. 

plaintiff's  mortgage  was  an  Inatrn-  48,  39  Am.  Rep.  621. 

ment  capable  of  being  recorded  un-  "'Keyes  v.  Bump,  G9  Vt.  391,  * 

der  the  statute  before  any  liability  Atl.    698;    Lewis  t.    Hartford  Silk 
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of  mortgagee  to  secure  future  advances  is  strongly  expressed  by  Mr. 

Justice  Campbell  in  a  recent  case  in  Mississippi."' 

Manuf.  Co.  56  Conn.  2E,  12  Atl.  S37:  bo  that  a  pursuer  or  Junior  cred- 

Freiberg  v.  Magale,  TO  Tex.  116,  7  itor  may,  by  an  Inspection  of  tbe 

S.    W.  6S4;   Louisville  Banking  Co.  record,   and  by   ordinary    diligence 

V.    Leonard.  90  Ky.  106,  13   S.  W.  and    common    prudence,    ascertain 

621;    Tapfa   V.    Demartlnl,    77   Cal.  tbe  extent  of  tbe  Incumbrance,  will 

383,    IS  Pac.  641,  It  Am.  St.  Rep.  prevail  over  the  euperrenlnK  claim 

288 ;  Acberman  v.  Hunslcker.  BE  N.  ol  Bucb  purchaser  or  creditor  as  to 

Y.  43,  39  Am.  Rep.  621.  all  advances  made  by  tbe  mortgagee 

*"  Wltczlnakl  V.  Bverman,  El  Miss,  within  tbe  terme  of  such  mortgage. 
841,  S45.  He  Bays:  "There  has  been  whether  made  before  or  after  tbe 
much  diversity  of  views  between  claim  of  sucb  purchaser  or  creditor 
courts  and  law-writers  on  the  quea-  arose.  It  is  not  neceseary  for  a 
tlon  of  the  validity  of  mortgages  mortgage  for  futurJa  advances  to 
for  future  advances,  and  the  rights  specify  any  particular  or  definite 
ol  mortgagees  in  sucb  mortgages  as  sum  wblch  it  ia  to  secure.  It  Is  not 
against  purchasers  and  Junior  In-  Decessary  for  it  to  be  so  completely 
cumbrancers  of  tbe  mortgaged  prop-  certain  as  to  preclude  tbe  necessity 
erty.  Some  have  held  that  a  mort-  of  all  extraneous  Inquiry.  If  it  con- 
gase  wblcb  does  not  epeclfy  that  tains  enough  to  sbow  a  contract  that 
for  which  It  Is  given  so  distinctly  tt  is  to  stand  as  a  security  to  the 
aa  to  give  deflnlte  Information  on  mortgagee  for  sucb  Indebtedness  as 
the  face  of  tbe  mortgage  of  what  may  arise  from  future  dealings  be- 
lt secures,  so  as  to  render  It  un-  tween  tbe  parties.  It  le  sufllclent  to 
necessary  for  the  inquirer  to  look  put  a  purchaser  or  incumbrancer  on 
beyond  the  mortgage  and  seek  fn-  Inquiry,  and.  If  be  falls  to  make  it 
formation  aliunde.  Is  void  as  against  in  the  proper  quarter,  he  cannot 
creditors  and  purchasers.  Others  claim  protection  as  a  bona  Qde  pur- 
have  held  that  a  mortgage  for  fu-  cbaser.  The  law  requires  mortgages 
ture  advances  la  valid  as  to  all  ad-  to  be  recorded  tor  the  protection  of 
vances  made  under  It  before  notice  creditors  and  purchasers.  When  re- 
by  tbe  mortgagee  of  tbe  superven-  corded,  a  mortgage  la  notice  of  its 
ing  rigbts  of  purchasers  or  Incum-  contents.  If  it  gives  Information 
brencers.  Others  have  announced  that  it  Is  to  stand  as  security  for 
that  a  mortgage  for  future  ad-  all  future  Indebtedness  to  accrue 
vances  to  be  made,  or  liability  to  from  the  mortgagor  to  the  mort- 
be  Incurred,  when  duly  recorded,  Is  gagee.  a  person  examining  the  rec- 
Talld  as  a  security  for  Indebtedness  ord  la  put  upon  Inquiry  as  to  the 
incurred  under  it.  In  accordance  state  of  dealing  between  the  parties, 
with  its  terma              '  and  the  amount  of  Indebtedness  cov- 

Tbere  have  been  suggested  modlfi-  ered  by  the  mortgage,  and  Is  duly 
cations  of  these  views,  and  a  die-  advised  of  the  right  of  tbe  mort- 
tinctloD  has  been  drawn  between  gagee.  by  the  terms  of  the  mortgage, 
mortgages  In  which  the  mortgagee  to  hold  the  mortgaged  property  as  . 
is  obligated  to  advance  a  given  sum  security  to  him  for  such  Indebted- 
and  those  in  which  be  la  not  so  ness  as  may  accrue  to  him.  Thus 
bound.  We  decline  to  follow  the  Informed.  It  is  the  folly  of  any  one 
devious  ways  to  wblch  we  are  to  buy  the  mortgaged  property,  or 
pointed  by  conflicting  adjudications  take  a  mortgage  on  It.  or  give  credit 
and  suggestions,  and  prefer  to  pur-  on  It;  and  if  he  does  so.  bis  claim 
sue  the  plain  path  In  which  prln-  must  be  subordinated  to  tbe  para- 
ciple  directs  ns,  and  will  declare  mount  right  of  the  senior  mort- 
the  rule  to  be  observed  In  the  courts  gagee.  who.  In  thus  securing  him- 
of  this  State  on  the  subject  under  self  by  mortgage,  and  filing  it  tor 
consideration.  which,  strangely  record  as  required  by  law,  baa  ad- 
enongh,  has  not  been  heretofore  de-  vertlsed  the  world  of  bts  paramount 
elded  in  this  State.  A  mortgage  to  claim  on  the  property  covered  by 
secure  future  advances,  wblcb  on  his  mortgage,  and  Is  entitled  to  ad- 
its face  gives  Information  as  to  the  vance  money  and  extend  credit  ac- 
extent  and  purpose  of  the  contract,  cording  to  the  terms  of  his  contract 
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§  374.  It  U  not  neoeuar;  tliat  the  mortgage  ibonld  expreM  on  its 
»  that  it  is  given  to  secure  future  advances.  It  may  be  given  for  a 
>cific  sum,  and  it  will  then  be  security  for  a  debt  to  that  amount.'" 
This  definite  sum  will  then  limit  the  extent  of  the  lien.  There  must 
some  limit  to  the  amount  which  the  mortgage  is  to  secure,  either 
express  limitation  or  by  stating  generally  the  object  of  the  secnrit}'. 
the  limit  be  not  defined  in  any  way,  it  can  be  good  only  for  the  ad- 
QC€8  made  at  the  time,  and  such  others  as  may  afterwards  be  made 
Eore  any  other  incambrances  are  made  upon  the  property .  mort- 
ged.*'"  The  sum  ezpressed  by  the  mortgage  may  cover  a  present 
lebtedness  as  well  as  future  advances,  and  it  is  not  necessary  that 
i  one  should  be  separated  from  the  other  on  the  face  of  the  mort- 
ge.**'  The  sum  or  amount  named  as  the  consideration  of  the  mort- 
^  is  of  DO  moment,  as  the  mortgage  stands  as  security  for  the 
lount  of  liability  or  indebtedness  incurred  under  the  contract  for 
vances  set  forth  in  the  condition  of  the  mortgage.  It  is  not  easentiul 
;n  that  any  sum  be  named  in  the  consideration  clause.*^^ 
The  consideration  named  in  the  mortgage  does  not  limit  the  amount 
7  which  it  may  be  security,  if  from  the  whole  instrument  it  appears 

IB  made  with  tbe  mortgoBor,  who  XiHonrl:    Foster  v.  Reynolds.  38 

mot   complain,    tor   such    1b   his  Mo.  553. 

itract;    and   third  peraoDs  after-  Vew  Jency:   Orlffln  v.  New  Jersey 

rd  dealing  with  him  c^not  be  Oil  Co.  11  N.  J.  Eq.  49. 

ird  to  complain,  for  they  are  af-  New    York:     Bank    of    Utica   v. 

rted  with  full  notice,  by  the  rec-  Finch,  3  Barb.  Ch.  293,  49  Am.  Dec. 

),  of  what  has  been  agreed  on  by  175;    Murray  v.   Barney,   34   Barb. 

)  mortgagor  and  mortgagee."  Fol-  336;  Craig  v.  Tappln,  2  Sandf.  Ch. 

red  In  Qray  v.  Helm,  60  MIbb.  131.  TS;  Weacott  v.  Ounn,  4  Duer,  107: 

Quoted  and  followed  in  Lovelace  Walker    v.     Snediker,     Hoff.    14K; 

Webb,  62  Ala.  271.  Townaend  v.  Empire  Stone  Dressing 

"Alabama:    Forsyth  v.  Freer,  62  Co.  G  Duer,  208. 

1.  443;  Huckaba  v.  Abbott,  87  Ala.  Oregon:    Hendrlx  v.  Gore,  8  Oreg. 

I.  6  So.  4S.  406. 

California:     Tapla   v.   Demartinl,  Penniylvania:    Moroney'a  Appeal, 

Cal.  3S3,  19  Fac.  641,  11  Am.  St  24  Pa.  St.  372. 

p.  28S;  Tully  v.  Harloe,  35  Cal.  Banth  Carolina:    Moses  v.  Hatfi«1<l, 

I.  309,  95  Am.  Dec.  102.  27  S.  C.  324,  3  3.  B.  S38,  540.  quo'- 

Dlit.    of   Colnmbla:     RlchardB   v.  ing  text. 

ildron,  20  D.  C.  545.  West  Virginia:    McCarty  v.  Cbal- 

lawall:     Yock  Kee  v.  Hllo  Mer-  rant.  14  W.  Va.  5.31. 

itile  Co.  13  Haw.  426.  »  Robinson  v.  Wllltama.  22  N.  T. 

lllnoii:    Collins  v.  Carlisle,  13111.  380;  Fasaett  v.  Smith,  23  N.  T.  252. 

I:  Darstv.  Gale,  83  III.  136.  "Tully   t.    Harloe.   35   Cal.   302, 

Eentncky:    Louisville  Banking  Co.  95  Am.  Dec.  102;  Summers  v.  Roos, 

Leonard,  90  Ky.  106,  13  S.  W.  521.  42  Miss.  749.  2  Am.  Rep.  653;  Hen- 

^onlilana:    Morris  v.  Cain.  39  La.  drii  v.  Qore,  8  Oreg.  406;  BveoBOn 

n.  712.  1  So.  797,  2  So.  418;  Pick-  v.  Bates.  58  Wis.  94, 16  N,  W.  837, 

Kill  V.  Brown,  7  La.  Ann.  297.  ™Keyea   V.   Bump,   69   Vt  S91,  S 

SlMiiilppl:     Wltczinakl  v.  Bver-  Ati.  598. 

n,  61  Miss.  841. 
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that  it  was  intended  to  secure  a  future  indebtedness  beyond  this 
amount.'" 

A  mortgage  which  in  terms  secures  a  promissory  note  for  a  specified 
amount  may  actually  be  intended  to  secure  future  advances  to  that 
amount.'**  If  in  such  case  the  mortgagee  assigns  the  note  before  it  is 
due  to  one  taking  it  in  good  faith,  and  without  notice  that  the  note 
was  given  for  future  advances,  the  assignee  takes  it  subject  to  no 
equities  in  favor  of  the  mortgagor;  but  the  latter  must  pay  the  full 
amount  of  the  note  upon  redemption  or  foreclosure.'^'  The  fact  that 
the  mortgagee  in  assigning  the  note  and  mortgage  assigns  his  "inter- 
est" in  them,  is  not  notice  to  the  assignee  that  the  mortgage  was  given 
to  secure  future  advances."* 

An  absolute  conveyance  may  be  used  to  secure  future  advances,  or 
to  secure  an  existing  debt  and  also  future  advances.  The  agreement 
to  reconvey  when  the  advancee  are  repaid  is  sufficient,  although  it  ex- 
ists in  parol  only.*'^ 

§  376.  The  agreement  nuder  vhiofa  advanoei  to  a  oettain  amount 
are  to  be  made  need  not  be  In  writing,  to  be  binding  and  effectual 
against  subsequent  liens,  when  it  has  been  acted  upon.'**  Thus,  if  a 
mortgage  is  made  to  secure  future  advances  to  be  used  in  the  con- 
struction of  a  building  on  the  mortgaged  land,  and  a  mortgage  for 
the  contemplated  amount  is  made  and  recorded,  it  has  priority  against 
a  mechanic's  lien  for  materials  furnished  in  the  construction  of  such 
building  to  the  full  amount  of  the  mortgage,  if  the  advances  are  ac- 
tually made  to  that  amount,  although  the  agreement  under  which  they 
are  made  is  verbal  only."*    If  such  agreement  be  in  writing,  it  is  not 

*"CltlBens  Sav.  Bank  v.  Kock,  117  right  of  homestead,  a  mortgage  eze- 

Hlcli.  22E,  75  N.  W.  4GS.  cuted  by  her  with  her  husband  to 

""Baasett  v.    Daniels,    136    Mass.  secure  an  existing  debt,  and  future 

547.  advances    to    the    husband    orally 

**  Basaett  v.    Daniels,    136    Mbbb.  agreed    for,  is  not  valid    to   cover 

547.  such  future  advances.    The  Incum- 

™  Bassett  v.    Daniels,    136    Mass.  brance  for  future  advances,    being 

547.  a  mere  oral  agreement,  constitutes 

"  Harper's  Api>eal,  S4  Pa.  St.  315,  a  power  In  another  to  lncuml>er  the 
1  Pbtla.  S76:  Rhines  v.  Balrd,  41  homestead  at  will,  and  is  not  a  con- 
Pa.  St.  256;  Kellum  v.  Smith.  33  Teyance  executed  and  acknowledged 
Pa.  8t  ISS;  Feaaler's  Appeal,  7E  Pa.  b;  husband  and  wife,  as  required 
SL  463;  Myers's  Appeal,  42  Pa.  St  by  statute,  and  Is- not  enforceable. 
61S.  See,  however.  Metropolitan  Merced  Bank  v.  Rosenthal,  99  Cal. 
Bank  t.  Godfrey,  23  111.  579.  39.  31  Pac.  849. 

~  Tapla  V.  Demartlni,  77  Cal.  383,        "  Piatt  v.  Griffith,  27   N.  J.  Eg. 

386,  19  Pac.  841,  11  Am.  St  Hep.  207.     The   court,   citing   Moroney's 

288;  Hendon  V.  Morris,  110  Ala.  106,  Appeal.   24   Pa.   St  372;    Taylor  v. 

20   So.   27:    Tlson  v.  People's   Sav.  La  Bar,  25  N.  J.  Eq.  222;  Macintosh 

Loan  Asao.  67  Ala.  323;  Forsyth  v.  v.  Thurston,  25  N.  J.  Eg.   242,  re- 

Preer,    82    Ala.    448;    Wllkerson    v.  mark  that  In  each   of  these   cases 
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lecesBary  that  it  should  appear  of  record.**"  But  a  parol  agreement 
hat  a  mortgage  shall  cover  any  indebtedness  of  the  mort^gor  to  the 
Qortgagee  for  goods  afterwards  to  be  purchased  will  not  cover  an  in- 
lebtednesb  for  goods  purchased  of  the  mortgagee  by  a  partnership 
ubsequently  entered  into  by  the  mortgagor;  for  an  indebtedness  of 
he  partnership  is  not  within  the  terms  of  the  original  agreement.**' 

The  agreement  for  the  advances  must  be  contemporaneous:  a  mon- 
;age  cannot  be  made  available  to  secure  future  advances  by  any  sub- 
equent  parol  agreement,  in  preference  to  the  lien  of  a  junior  incuni- 
rance."* 

g376.  The  omution  to  state  on  the  (see  of  the  mortgage  the 
ime  when  the  flnt  advancea  are  to  be  made  is  not  materiaL 

t  is  sufficient  that  they  are  to  be  made  from  time  to  time,  as  the 
nortgagor  may  desire,  during  a  specified  period.'**  The  amounts  of 
he  several  advances,  and  the  times  when  they  were  actually  mado, 
nd  the  object  of  the  mortgage,  may  be  shown  by  extrinsic  proof,  for 
a  such  case  the  proof  does  not  contradict  the  mortgage,  or  alter  its 
egal  operation  and  effect  in  any  way.*"  Although  the  deed  purports 
0  be  in  consideration  of  a  definite  sum  in  hand  paid  at  the  time,  it 
oay  be  shown  by  parol  evidence  that  the  deed  was  made  to  secure 
dvanees  made  and  to  be  made  to  that  extent,*" 

Parol  evidence  is  also  admissible  to  show  that  the  mortgage  wds 
:iven  to  secure  advances  to  be  made  by  a  party  not  named  in  the 
Qortgage.'*' 

When  a  mortgage  has  been  given  in  terms  to  secure  future  advances 
nd  acceptances,  and  the  mortgagee,  in  a  suit  to  enforce  the  mortgage, 
iroduces  drafts  of  the  mortgagor  upon  him,  there  is  no  presumption 
hat  the  drafts  were  drawn  against  funds  of  the  drawer,  but  the  burden 
a  upon  the  mortgagor  to  show  tliis  if  he  makes  the  claim. **^ 

§  377.  All  limitations  of  the  security  most  he  ohterred.  Although, 
8  already  seen,  a  mortgage  made  in  good  faith  to  secure  future  debts 
xpected  to  be  contracted,  or  advances  to  be  made  in  the  course  af 

ifm  to  furnish  the  money,  but  re-  71  Am.  Dec.  64S.    And  Bee  Ahem  v. 

;ard  this  circumstance  as  of  no  con-  White.  39  Md.  409. 
equence.    Fully  sustained  In  Love-        '"  Hall  v.  Grouse,  13  Hun.  &S7. 
ace  v.  Webb,  62  Ala.  271,  281.  ~  Poster  v.  Reynolds,  3S  Mo.  553; 

"■Taylor  v.  Cornelius,  GO  Pa.  St.  Cole  v.  Albera,  1  GUI,  412;  Moses  v. 

87;    Moroney's  Appeal.  24  Pa.  St.  Hatfield,  27  S.  C.  324,  3  S.  E.  S38. 

72;  Thomas  v.  Davis,  3  Phlla.  171.  640;    Tapla   v.   Demartlni,  77  Cal 

™Parke8  v.  Parker,  57  Mich.  57,  383.  388,  19  Pac.  641;    Hucfcaba  ». 

3  N.  W.  458.  Abbott,  87  Ala.  409,  6  So.  48. 

"Truscott  V.  King.  6  N.  Y.  147,        "Hall    v.   Crouae,    13    Hun.  55T. 

61,  per  Jewett,  J.:  Walker  v.  Sned-  See  Cratg  v.  Tappln,  2  Sandf.  Cfc. 

ker,  HolT.  145;   Hall  v.  Crouse,  13  78. 
lun,  557.  "Lewis  v.  Wayne,  25  Qa.  167. 

■"Wilson  V.  Russell,  13  Md.  494, 
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dealing  between  the  parties,  is  a  good  and  valid  security,""  yet  if  lim- 
ited by  the  terms  of  the  mortgage,  either  as  to  amount  or  the  time 
within  which  the  advances  are  to  be  made,  or  the  nature  of  them,  the 
limitation  must  be  strictly  observed ;  thus  a  mortgage  to  secure  credits, 
indorsements  or  advances  to  be  made  within  a  limited  time  secures 
none  made  afterwards."'  As  a  general  rule,  advances  in  excess  of  the 
amount  of  a  mortgage  are  not  secured  by  it.*'"  Thus  where  at  the 
same  time  with  the  making  of  a  mortgage  of  land  conditioned  for  the 
payment  of  $3,200  and  interest,  an  agreement  under  seal  was  executed 
by  the  mortgagor  and  mortgagee,  by  which,  after  referring  to  the 
mortgage,  the  mortgagor  agreed  to  finish  a  house  on  the  mortgaged 
land,  the  mortgagee  agreeing  to  furnish  the  material,  and  the  mort- 
gagor covenanted  to  pay, the  coet  of  the  material  and  $1,000  for  the 
land ;  It  was  then  provided  that  the  cost  of  the  land  and  the  cost  of  the 
material,  "whether  more  or  less  than  said  twenty-two  hundred  dollars, 
shall  be  received  in  payment  of  said  note  and  in  discharge  of  said 
mortgage."  It  was  held  that  the  mortgagor  was  entitled  to  redeem 
the  premises  from  the  mortgage  on  paying  the  sum  mentioned  therein, 
although  the  sum  due  under  the  agreement  was  much  larger.'** 

A  limitation  in  terms  of  the  amount  of  the  advances  to  be  made 
may  be  controlled  by  other  expressions  in  the  mortgage  as  to  the  pur- 
pose of  the  advances ;  thus,  where  the  controlling  purpose  was  to  secure 
advances  sufficient  to  enable  the  mortgagor  to  raise  a  crop  of  cotton, 
advances  beyond  the  sum  specified  were  protected.*** 

If  limited  in  amotmt  and  time,  and  the  full  amount  be  once  ad- 
vanced and  repaid,  and  further  loans  are  made  within  the  time  limited, 
these  are  covered  by  the  mortgage  as  against  subsequent  purchasers.'** 

§  378.  If  the  mortgagee  advance  only  a  part  of  the  mm  contem- 
plated in  the  mortgage,  it  is  a  valid  security  for  so  much  as  he  does 
advance,***  and  for  so  much  only.     For  the  advances  actually  made. 


KflwacliiiKtti:    Commerctal  Bank  v.  '"Ford  v.   Davis,   16S  MasB.  116, 

Cunningham.   2i  Pick.   270.   35  Am.  46  N.  E.  435. 

Dec.    322.     Sew    York:     James    v.  "  Bell  v.  Radclitt,  32  Ark.  646. 

Horey,   2  Cow.   246,   292,  6   Johns.  '"Wilson  v.  Russell,  13  Md.  4S4. 

Ch.  417,  14  Am.  Dec.  476;  Brlncker-  71  Am.  Dec.  645. 

hoB  T.  Lansing,  4  Johns,  Ch.  66.  73,  ■"  Watts  v.  Bonner.  66  Mies.  629, 

S  Am,  Dec.  63S:   Bank  of  Dtica  v.  6  So.  187;  Dart  v.  McAdam,  27  Barb. 

Pinch.  3  Barb.  Ch.  293,  49  Am.  Dec.  187;  Freeman  v.  Auld,  44  Barb.  14; 

175;  Walker  v.  Snedlker,  Hoff.  145;  Coleman  v.  Galbreath.  63  Miss.  303; 

Yelverton  v.  Shelden,  2  Sandf.  Ch.  Forsyth  v.  Freer,  62  Ala,  443;  Mor- 

481,  ria  v.  Cain,  39  La.  Ann.  712.  1  So, 

"Miller  V.  Whlttler,  36  Me.  577;  797,  2  So.  418,    See,  In  this  connec- 

Burt  V.  Gamble,  98  Mid.  402,  57  N.  tion,  the  case  of  Walker  v.  Carleton. 

W.  861.  97  III.  683,  where  a  loan  lor  $5,000 
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mortgage  is  good  againBt  the  mortgagor's  assignee  in  bauk- 
tcy.***  Likewise  if  a  mortgage  be  given  for  a  loan  and  fer  the  price 
ands  to  be  conveyed,  and  the  mortgagee  wrongfully  refuses  to 
rey  the  land,  the  mortgage  can  be  oiforced  only  for  the  mmj 
»nced.**' 

.  mortgage  wae  taken  upon  a  building  partly  completed,  the  mort< 
3e  advancing  a  part  of  the  money  under  an  agreement  to  pay  Die 
nee  of  the  loan  thirty-five  days  after  the  completion  of  the  build- 

which  wae  to  be  finished  before  a  certain  date,  the  agreement  also 
riding  that  if  the  building  should  not  be  completed  by  the  time 
jed,  the  mortgagee  might  take  charge  of  and  complete  the  woifc 

the  sums  so  expended  should  be  considered  a  part  of  the  balance 
e  advanced.  The  mortgagor  by  his  own  fault  did  not  complete  the 
ding  within  the  required  time,  and  the  mortgagee  did  not  take 
rge  of  nor  complete  the  work,  and  was  not  asked  to,  and  did  not 
r  to  advance  the  balance  of  the  mortgage,  though  be  was  alvajs 
ly  and  able  to  advance  the  balance  upon  the  completion  of  the 
Iding  according  to  the  agreement.  It  was  held  that  the  mortgagee 

not  entitled  to  interest  on  the  money  not  advanced.**' 
f  the  mortgagee  fails  or  refuses  to  make  any  advances  according  to 
agreement,  and  retains  posees^ion  of  the  lands  under  an  absolute 
1  intended  as  a  mortgage,  the  mortgagor  cannot  recover  the  amount 
the  promised  advances.  He  can  recover  such  special  damagee  u 
e  resulted  from  the  mortgagee's  refusal  to  make  the  advances ;  but 
;ase  no  special  damages  are  shown,  the  mortgagor  can  recover  only 
linal  damages."*  Of  course  he  can  have  the  mortgage  or  convey- 
e  released. 

^en  a  mortgage  is  an  open  one,  as,  for  instance,  one  nmde  by  an 
jlute  conveyance,  or  to  secure  undefined  future  advances,  the  mort- 
ee  is  entitled  to  recover  under  it  only  so  much  ae  he  shows  aBSrma- 

been  agreed  upon,  and  a  note  was  tbat  tbere  wbb  but  $3,000  fnr- 
trust  deed  for  that  sum  exe-  nlshed.  Instead  of  SS.OOO.  and  the 
3d,  and  the  deed  recorded,  when  former  was  accepted  In  lieu  ot  ttae 
lender  was  able  to  furnish  only  latter;  and  the  trust  deed  to  the  ei- 
00  of  the  amount,  for  which  Bum  tent  of  13,000  was  valid  and  en- 
took  a  separate  note  payable  In  forceable." 
hort  time.  A  majority  of  the  '  ' 
rt  held  that  the  trust  deed  did 
secure  the  smaller  note.  316. 

his  decision   seems  to  be  erro-  *"Lewin  v.  FolBom,  171  Hass.lSS. 

us.     Craig,   Sciott.  and   Sheldon,  60  N.  E.  523. 

dissenting,    take    the    correct  "•  Turple  v.  Lowe,  114  Ind.  3T.  IS 

K  of  the  case  when  they  say:  N.  E.  834;  Watts  v.  Bonner.  SS Hlsa. 

infty  regards  BubBtance.  not  form.  629,  6  So.  187. 
!   substance    ot   the    transaction 
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tively  to  be  due.    Any  doubt  and  uncertaintj',  it  is  eaid,  should  operate 
against  the  mortgagee  and  not  in  his  favor."" 

Ill,  Mortgage  of  Indemnity. 

g  379.  Dwcription  of  the  indenmity. — Very  much  of  what  has 
already  been  stated,  in  regard  to  present  and  future  debts  secured  by 
mortgages,  is  applicable  to  mortgages  made  to  indemnify  a  mortgagee 
against  liabilities  incurred  or  to  be  incurred  by  him  in  behalf  of  the 
mortgagor.""  Mortgages  of  indemnity  are  perhaps  most  often  given 
as  security  for  liabilities  to  be  incurred  in  the  future,  so  that  they  are 
to  this  extent  mortgages  to  secure  future  advances.  Such  mortgages 
generally  declare  the  purpose  for  which  they  are  given,  and  set  out 
particularly  the  liabilities  incurred  or  to  be  incurred  by  the  mortgagee. 
Bot  this  is  not  essential.  A  mortgage  given  for  a  definite  sum,  without 
specifying  the  liabilities  secured,  may  he  shown  by  parol  evidence  to 
have  been  given  to  indemnify  the  mortgagee  against  his  liability  as  an 
indorser  or  surety  for  the  mortgagor.*"  Thus,  where  a  mortgage 
recited  that  the  mortgagor  was  indebted  to  the  mortgagee  in  a  certain 
sum,  *'being  for  money  advanced,"  and  that  the  mortgage  was  made  to 
pccure  the  pa}Tnent  of  such  debt,  the  mortgagee  was  not  precluded  from 
phowing  that  the  real  consideration  of  the  mortgage  was  the  indorse- 
ment by  him  of  the  mortgagor's  note  for  that  sum.  "The  question  of 
consideration  was  raised  by  the  defendant's  proving,  hy  the  mortgagee, 
that  no  money  was  advanced  to  him  upon  the  mortgage.  It  thus  be- 
came proper,  if  not  necessary,  to  show  what  the  real  consideration  vfas, 
and  this  was  all  that  was  done.  The  plaintiff  had  a  valid  mortgage, 
as  to  the  mortgagor."  He  would  not  be  permitted  to  impeach  it  by 
showing  that  the  consideration  was  not  money  advanced  to  him,  and 
shut  out  evidence  of  the  true  consideration,"*  "There  cannot  be  a 
more  fair  bona  fide,  and  valuable  consideration  than  the  drawing  or 
indorsing  of  notes  at  a  future  period,  for  the  benefit  and  at  the  request 
of  the  mortgagor;  and  nothing  is  more  reasonable  than  the  providing 
a  sufficient  indemnity  beforehand."*"  It  is  undoubtedly  desirable  that 
the  true  consideration  be  fully  stated,  and  when  this  is  not  done  the 

•"Kline  T,  McOucMn,  26  N.  J.  Eq.  "Per  Marvin,  J.,  In  McKlnsterv. 

433.  Babcock,  26  N.  T.  STS. 

"Whitney  v.  Hale,  67  N.  H.  885,  ""Per  Tllghman,  C.  J.,  In  Lyie  v. 

30  Atl.  417.  Dacomb,    5    Blnn.    685.    630.      See, 

"Sblrraa  v.  Calg,  7  Crancb,  31;  also,    Duncan    v.    Miller.    64    Iowa, 

Lawrence  v.  Tucker,   33   How.   U;  223,  20  N.  W.  161 :  Forbes  v.  McCoy, 

McKinster  y.  Babcock.  26  N.  T.  378;  15  Neli.  632,  20  N.  W.  17;  Adams  v. 

Bank  of  Utica  v.  Finch,  3  Barb.  Ch.  Niemann.  46   Mich.  135.  IS   N.  W. 

£93.  49  Am.  Dec.  175;   Hubbard  v.  719;   Williams  v.  SlUiman.  74  Tex. 

Savage,   8   Conn.    215;    Simpson  t.  626,  12  S.  W.  634, 
Robert  36  Oa.  ISO. 

21 — Jokes'  Uobt. 
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oBtrument  may  be  open  to  the  sugpiciou  that  it  was  made  to  deceire 
he  mortgagor'8  creditors;  but  the  true  consideration  may  in  all  cases 
e  explained,"*  and  parol  evidence  ie  admiseible  to  show  it."' 
§  380.  A  general  description  of  the  liability  ii  snfflcient.  A  mort- 
age to  indemnify  an  indorser  for  liability  on  notes  to  be  indorsed 
dthin  two  years  from  the  date  of  the  mortgage,  to  an  amount  not 
xceeding  $16,000  at  any  one  time,  and  a  renewal  of  eucb  notes,  vas 
ustained  as  against  a  purchaser  from  the  mortgagee.^"   A  mortgage 

0  indemnify  one  for  indorsing  "a  note  of  $2,000,  made  payable  to  the 
rder  of  the  grantor,  and  by  him  signed  and  indorsed,"  is  not  void  for 
neertainty.  The  note  intended  may  be  identified  by  parol  evi- 
ence."'^  In  like  manner,  as  under  a  mortgage  conditioned  to  indem- 
ify  the  mortgagee  for  indorsements  of  certain  notes  payable  at  tffo 
anks  specified,  parol  evidence  is  admissible  to  show  what  notes  had 
een  indorsed  by  the  mortgagee  and  were  intended  to  be  secured.'" 
L  condition  to  indemnify  the  mortgagee  against  liability  as  surety  for 
he  mortgagor,  a  certain  sum  being  mentioned,  be  the  debts  more  or 
?8e,  covers  all  debts  for  which  the  mortgagee  is  surety,  be  they  more  or 
;ss.""  A  mortgage  conditioned  to  save  the  mortgagee  harmless  for 
idorsing  notes  for  the  mortgagor,  when  thereafter  requested,  to  the 
mount  of  $7,000,  and  also  renewal  notes,  is  not  invalid  for  uncer- 
linty  as  against  subsequent  incumbrances.""  Nor  is  a  mortgage  in- 
alid  which  is  given  to  secure  an  "accommodation  indorser  and  signer 
n  sundry  notes,  drafts,  and  bills  of  exchange,  now  maturing  in  sundrj' 
anks,  and  in  the  hands  of  sundry  individuals,  to  the  amount  of 
50,000,  a  particular  description  of  which  we  are  not  able  to  give,  or 

1  whose  hands  they  are.""'  A  recital  in  a  mortgage  that  the  mort- 
agee  had  indorsed  two  bills  of  exchange,  when  in  fact  he  bad  indor?*d 
nly  one,  and  had  paid  the  other  for  the  honor  of  the  drawer,  does  oot 
ivalidate  the  security.^"     A  mortgage  for  a  definite  sum,  but  ei- 

»  McKtnster  v.  Babcock,  26  N.  Y.'  and  established  the  law  to  be  liberal 

78;    Oardner  v.  Webber,  17   Pick,  enough  to  sustain  mortgages  quite 

07,  414:  Commercial  Bank  v.  Cun-  as  Indefinite  and  vague  as  the  pre<- 

ingham.  24  Pick.  276,  35  Am.  Dec.  ent." 

22.  "Ooddard  v.  Sawyer,  9  Allen.  "S. 

™ Cutler  T.  Steele,  93  Mich.  204,  "Benton   v.    Sumner.    57   N.  H. 

i  N.  W.  521.  117;  Barker  v.  Barker,  82  N.  H.  366; 

"Utley   V.    Smith,   24   Conn.   290,  Melvin  v.  Fellows,   33   N,   H.  401. 

3  Am.  E)ec.  163.     The  court,  Eais-  ""Orr  v.  Hancock.  1  Koot,  2«5. 

'orth,  J.,  said:    "Were  this  an  orig-  ""Ketchum  v.  Jauncey.  23  Conn, 

lal  question,  it  would  be  difficult,  123.    See  also  Brander  v.  Bovnur. 

'e    think,    to    austaln    the    deeds  16    La.    370;    Linton   v.   Purdon.  i 

gainst  this  objection,  but  It  is  not;  Rob.    (La.)    482;    Kramer  v.  Bank, 

nd    although    our   early    decisions  15  Ohio,  253. 

■ouid    hold    them   void    for   vague-  "Lewis  v.  De  Forest,  20  Conn, 

ess.  our  decisions  for  the  last  ten  427. 

r  fifteen  years  have  gone  further,  "Fetter  v.  CIrode,  4  B.  Mon.  48-. 
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pressed  to  be  "given  to  secure  whatever  iodcbtednese  may  at  any  time 
exist  from  the  mortgagor  to  the  mortgagee,"  does  not  restrict  the  in- 
debtedness secured  to  such  debts  ae  may  be  contracted  directly  from 
the  mortgagor  to  the  mortgagee,  but  includes  also  any  obligations  the 
mortgagor  may  incur  by  indorsing  the  notes  of  another  party.  The 
terms  of  the  mortgage  are  broad  enough  to  cover  any  kind  of  indebt- 


A  mortgage  made  to  indemnify  one  against  loss  by  reason  of  his 
becoming  a  surety  for  the  mortgagor,  which  provides  that  the  prop- 
erty shall  he  liable  for  "do  more  than  $5,000,"  is  a  limitation  upon 
any  increase  of  the  debt  secured  above  that  amount,  yet  interest  is. 
recoverable  as  an  incident  to  the  debt."* 

A  mortgage  made  to  secure  indorsers  upon  a  note  contemplated  to 
be  discounted  at  a  particular  bank,  and  so  expressed  in  the  deed,  is 
valid,  although  the  note  be  discounted  in  a  bank  other  than  that 
named,  and  is  subsequently  trasfcrred  to  a  third  bank.  A  subsequent 
incumbrancer  cannot  invalidate  the  mortgage  for  this  reason,  unless 
he  can  show  that  he  was  misled  by  this  description,  and  advanced 
money  upon  the  land,  or  acquired  an  interest  in  it  after  inquiry,  and  in 
the  confidence  that  no  such  lien  existed."' 

A  mortgage  indemnifying  a  purchaser  of  land  from  loss  by  reason 
of  a  failure  of  title  to  a  portion  of  it,  covers  the  actual  loss  sustained 
by  the  purchaser  from  his  eviction  from  such  land."' 

§  381.  All  linitationB  of  the  seonrity  most  be  observed.  But  if 
the  earn  for  which  the  mortgage  of  indemnity  is  given  be  limited,  the 
security  cannot  be  extended  beyond  that  amount.  But  on  the  other 
band  a  mortgage  conditioned  to  be  void  upon  the  payment  of  a  certain 
sum  upon  a  note  of  another  for  a  much  larger  amount  does  not  entitle 
the  mortgagor  to  the  benefit  of  payments  upon  the  note  by  the  prom- 
isor.**^ In  order  to  create  a  liability  upon  a  mortgage  made  to  guar- 
antee a  contemplated  loan  to  another,  the  loan  must  correspond  with 
the  recital  of  it  in  the  mortgage.*" 

A  mortgage  made  to  secure  one  from  all  liability,  which  he  may 
incur  by  reason  of  his  becoming  surety  or  indorser  on  the  notes  of  the 
mortgagor,  does  not  secure  notes  given  to  the  mortgagee  for  money 
loaned  by  him,  and  as  evidence  of  such  loan  ;***  and  &  mortgage  condi- 

•"  PCrst  Nat  Bank  v.  Byard.   26  "  Popple  v.  Day.  123  Maes.  520. 

N.  J.  Bq.  256.  ■•  Thomas    v.    Olney.    16    111.    53. 

•"  Stafford  T.  Jones,  Bl  N.  C.  189.  And  see  Ryan  v.  Shawneetown,  14 

"Patterson  v.  Johnaton.  7  Ohio.  111.   20:    In    re  QrifDths.  1   Lowell. 

225.  431;    Townsend    v.    Empire    Stone 

"*  Ralston  v.  Efflnger,  86  Ta.  1008,  Dresslni;  Co.  6  Duer,  208. 

11  9.  B.  976.  "aark  v.  Oman.  IE  Gray.  521. 
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ined  for  the  payment  of  all  sums  of  money  owing  by  the  mortgagor 
the  mortgagee  as  maker  or  iadoreer  of  any  notes,  bills  of  exchange, 
nds,  checks,  or  securities  of  any  kind  given  by  him,  does  not  secure  a 
bt  not  evidenced  by  an  instrument  in  writing.*^"  A  mortgage  con- 
tioned  to  secure  a  bank  for  all  notes,  bills,  or  checks  which  havp 
en  or  shall  be  made,  drawn,  indorsed,  or  accepted  by  the  mortgagor, 
discounted  by  said  bank  fo7  his  beneilt,  and  to  pay  all  balances  of 
:»>unt,  and  all  sums  of  money  due  or  owing  by  him  to  said  bank  on 
y  account  whatever,  does  not  cover  the  indebtedness  of  a  firm  ot 
lich  the  mortgagor  subsequently  became  a  member.*" 
§  382.  A  contmnmg  seourity. — A  mortgage  given  to  indemnify  an 
Jorser  or  surety  on  a  note  is  a  continuing  security  for  all  renewals 
such  note  until  it  is  finally  paid."^  So  long  as  the  liability  con- 
lues,  the  security  continues  also.'^*  Although  made  for  a  definite 
ra  to  a  bank  to  secure  the  liabilities  of  a  firm  for  the  payment  of  cer- 
n  notes,  the  bank  stipulating  to  discharge  the  mortgage  when  the 
>rtgagors  should  cease  to  be  under  any  liabilities  to  the  bank,  it  is  a 
lid  security  for  new  notes  given  to  the  bank  in  renewal  of  the  orig- 
iil  notes,  and  subsequent  purchasers  cannot  object  to  it  because  the 
reement  of  the  bank  was  not  recorded,  or  that  the  new  notes  were 
»de  or  indorsed  by  a  new  firm,  formed  by  taking  in  another  part- 
r."*  Under  a  mortgage  given  to  secure  the  maker  of  accommoda- 
in  notes,  and  renewals  of  them  from  time  to  time,  it  is  not  necessary 
order  to  constitute  the  new  notes  renewals,  that  they  should  be  given 
r  the  same  amounts  and  at  the  same  periods  as  the  original  notes,  or 
at  each  should  be  applied  to  discharge  its  immediate  predecessor.'" 
But  if  the  surety  loans  to  the  principal  debtor  the  money  to  pay 
3  original  debt,  and  takes  the  debtor's  own  note,  or  that  of  his  firm, 
r  the  amount,  this  is  not  a  renewal  of  the  original  debt,  but  a  new 

>* Walker  v.  Paine.  31  Barb.  213.  "Hawkins  v.  May.  12  Ala.  «7J: 

Id  see  Lauderdale  v.  Hallock,  15  U&jeT    t.    Grott«ndlck.   6S   Ind.  l. 

SB.  622.  quoting  text.  See  HyUnd  v.  Hablcli. 

"■  Bank  of  Buffalo  t.  Thompaon.  IBO  Maaa.  112,  22  N.  B.  765.  IB  Am. 

I  N.  T.  280.  24  N.  E.  473.  St.  Rep.   174;    Courier- Journal  Job 

"Chapman  t.  Jenkins.  31  Barb.  Printing     Co.     ».     Schaelter-Meyer 

1;     Brinckerhoff    v.    Lansing.    4  Brewing  Co.  101  Fed.  899. 

hns.  Ch.  fi5,  8  Am.  Dec.  638:  Bab-  "*  Commercial   Bank   v.  Cnnnhir 

ck  V.  Morse.  19  Barb.  140.     The  ham,  2*  Pick.  270.  35  Am.  Dec.  !!*■ 

otectlon  of  a  mortgage  given  to  a  The  mortgage  may  properly  provMe 

>rtgagee  as  snretv  on  the  mort-  In  terms  that  it  shall  be  a  contliiD- 

gor^e  note  extends  to  a  liability  Ing  security.     Fassett  ▼.  Smith,  H 

:urred  by  the  mortgagee  Jointly  N.  T.  252. 

th  the  mortgagor  for  money  bor-  "Gault  v.   McGrath,  32  Pa-  at 

wed    to    pay    the    original    note.  392. 
isblt  V.  Worts.  37  Ohio  St  378. 
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debt,  to  which  a  mortgage  taken  by  the  surety  for  his  indemnity  doos 
not  attach."' 

A  mortgage  to  two  persons,  who  were  in  fact  copartners,  though  not 
M>  described  in  the  mortgage,  intended  "as  a  continuing  aecurity  and 
indemnitjr"  for  indorsements  in  any  form  incurred  and  to  be  incurred 
for  the  mortgagors,  includes  not  merely  such  liabilities  as  were  in- 
curred by  the  mortgagees  jointly  as  copartners,  but  such  as  were  in- 
curred by  either  of  them,  separately  and  individually.*" 

A  mortgage  to  secure  a  partnership  against  liability  for  indorse- 
ments embraces  such  a  liability  for  indorsements  made  in  the  name  of 
the  firm  after  the  secret  withdrawal  of  one  of  its  members.'^* 

An  assignment  of  a  mortgage  of  indemnity  carries  only  the  right  to 
recover  the  amount  for  which  the  mortgagee  could  then  enforce  it. 
The  assignment  is  a  limitation  of  the  security  to  the  amount  then 
actually  paid,  and  a  reassignment  of  the  mortgage  does  not  restore  the 
security  for  more  than  the  amount  for  which  it  was  a  security  before 
the  assignment."* 

A  mortgage  to  indemnify  a  surety  upon  a  guardian's  bond  applies 
to  a  renewal  of  the  bond.^" 

§  383.  A  mortgage  of  indemnity  to  a  surety  is  a  tien  from  the  tirn* 
of  its  execution  and  ddivery,  and  not  merely  from  the  time  when  the 
mortgagee  pays  the  debt  on  which  he  is  surety;**'  and  therefore  it 
takes  precedence  of  a  conveyance  made  by  the  mortgagor,  or  of  a  judg- 
ment rendered  against  him,  after  the  execution  of  the  mortgage  and 
before  the  mortgagee  has  paid  the  debt  so  as  to  become  entitled  to 
enforce  the  security.***  It  is  sometimes  said  that  a  mortgage  given 
to  secure  one  who  is  expected  to  make,  indorse,  or  accept  negotiable 
paper  for  the  accommodation  of  another,  is  a  lien  from  the  time  such 
liability  is  incnrred  ;**'  but  whenever  there  is  a  legal  obligation  to 
incur  the  liability  the  mortgage  is  a  lien  from  the  time  of  its  de- 
livery,^'* When  there  is  no  obligation  to  incur  such  future  liabili- 
ties, the  mortgage  eonstitntes  a  lien  from  the  time  the  liability  is  in- 

™Barflon  v.  Andes,  83  Va.  445,  8  "Watson    v.    Dickens,    SO    Mies. 

S.  B.  249.  SOS;   State  v.  Hemingway,  fiO  Miss. 

'"National  Bank  v.  Blgler,  S3  N.  491.  10  So.  675;  Burdett  v.  Clay,  8 

Y.  51.  B.  Mon.  287, 

"Buffalo  City  Bank  v.  Howard,  ""Choteau  v.  Tbompson,   2  Ohio 

35  N.  Y.  500.  St.     114:     Bank     of     Montgomery 

"O'Hara  T.  Banm,  88  Pa.  St.  114.  County's   Appeal,    36    Pa.    St.    170; 

■•Bobbitt  V.  Flowers,  1  Swan,  511.  Bank  of  Commerce  Appeal,  44  Pa. 

"'  Krntalnger  v.  Brown,    72    Ind.  St.  423. 

466.     This  case  further  holds  that,  "<  Taylor  v.  Comellns.  60  Pa.  SL 

of    two     indemnifying    mortgages.  1S7;  Lyle  v.  Ducomb,  5  Blon.  685. 

that   which    1b    first    executed    and  - 
dnly  recorded  is  the  prior  Hen. 


THE   DEBT   SECUBED.  326 

nd  is  preferable  to  a  judgment  rendered  afterwards,'"  but 
cumbraiices  made  before  advances,  of  which  the  mortgagee 
«  at  the  time  of  the  advances. 

3cutoT  gave  to  his  sureties  a  mortgage  to  indemnify  them 
all  loss,  cost,  damage,  and  expense  which  thej  could  or  might 
by  reason  of  their  being  sureties  on  bis  bond."  The  executor 
account  showing  a  certain  balance  in  his  hands.    The  court 

the  account,  and  ordered  the  fund  to  be  distributed.  The 
was  at  this  time  insolvent,  and  one  of  the  sureties  advanced 
y  to  pay  the  legacies.  These  payments  were  made  before  suit 
ght,  and  before  any  demand  was  made  upon  the  sureties  by 
;es.  It  was  held  that  the  surety  was  entitled  to  all  the  benefit 
)rtgage  as  against  an  intervening  judgment  creditor  who  ob- 
dgment  shortly  after  the  mortgage  was  executed.'?' 

Parol  evidenoe  is  admiuible  to  thaw  the  tme  character  of  ■ 
I,  and  for  what  purpose  and  what  consideration  it  was  gheo. 

it  is  for  a  definite  sum,  and  secures  the  payment  of  notes  for 
imounts,  it  may  be  shown  that  it  is  simply  one  of  indem- 
ir  for  future  advances.**'  When  the  object  is  simply  to 
y  the  mortgagee  for  a  liability  he  has  incurred  or  may  incur, 
nt  of  the  mortgage,  or  of  the  mortgage  notes,  serves  merely 
the  extent  of  the  security.  Upon  the  foreclosure  of  such  a 
,  the  amount  for  which  judgment  is  to  be  rendered  is  the 
he  mortgagee  has  been  compelled  to  pay  under  the  liability 
1  he  was  secured,  with  interest  from  the  date  of  the  payment, 
int  and  date  of  the  mortgage  note  are  wholly  disregarded  in 
ng  this  sum.'** 
inction  is  taken  between  a  mortgage  conditioned  to  secure 

er  V.  Farmers'  £  Mechan-  given  aa  "security  for  the  parment 

,  15  Ohio,  253;   Hartley  v.  ot  any  and  all  notes,  checks.  bdiI 

Pa.  St,  49.  drafta  indorsed  by  [the  mortgagee) 

1,  367  a;   Smith  v.  Harry,  for  the  benefit  or  accommodation  ot 

119.  the   mortgagor,   or   of   any   firm  In 

V.    Oover,    40    Hd.    102;  which   he  is  Interested,  or  In  anr 

ruaranty  ft  Indemnity  Co.  way  connected,"  will  be  held  to  se- 

:.    622;    United    States    v.  cure  not  only  past  but  alt  future  Id- 

1    Paine,    625;    Blahop    v.  dorsementB.  when  It  appears  tbaL 

19   Conn.  460;    Stearna  v.  at  the  time  it  waa  executed,  tbere 

Conn.  313;  Agawam  Bank  was  but  one  Indorsement  outstsnd- 

.  IS  N,  Y.  502;  Merchants'  tng,  and  that  on  a  note  of  the  mort- 

I  T.  Hall,  83  N.  Y,   338;  gagor's  Arm.     Parr  t.  Doxtater,  i 

'.    Bank,    93    N.    Y.    269;  N.  T.  Supp.  141. 

Grottendick,    68    Ind.    1,  "McAteer  v.  McAteer.  31  8.  C 

!xt:   Moaes  v.  Hatfleld.  27  313,  9  S.  E.  966;  Kaphan  v.  Ryan, 

3  S.  E.  538,  540.  quoting  16  S.  C.  352. 

imons    Hardware    Co.    v.  "  Athol  SavlngB  Bank  v.  PomroT. 

47  Ind.  313,  46  N.  E.  645.  115  Mass.  573;  Vogan  v.  Camlnettl, 

gage    reciting   that  It    Is  65  Cal.  438.    And  see  S  64. 
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against  a  specific  thing,  and  one  of  indemnity  against  damage  by 
reason  of  the  non-performance  of  the  thing  specified.  Where  ttie  in- 
demnity provided  is  against  a  "charge"  of  "fixed  legal  liability,"  the 
obligee  is  to  be  saved  from  the  thing  specified,  and  the  right  of  action 
becomes  complete  od  the  defendant's  failure  to.  do  the  particular  thing 
he  agreed  to  perform ;  while,  on  the  other  hand,  where  the  covenant  is 
for  indemnity  only,  and  against  resultant  damages,  these  must  be 
actaally  suffered  before  an  action  can  be  maintained.'^'* 

A  mortgage  given  as  a  continuing  security  and  indemnity  for  and 
against  all  liabilities  the  mortgagees  had  incurred  or  might  thereafter 
incur  for  tbe  mortgagor  as  indorsers,  is  not  a  mortgage  of  indemnity 
merely,  but  one  of  security  as  well,  and  therefore  it  is  not  essential  to 
a  recovery  to  show  that  damages  have  been  sustained ;  but  the  right 
of  the  mortgagees  to  resort  to  the  security  arises  when  their  liability 
is  fixed. 

If  a  mortgage  given  to  secure  the  mortgagee  from  loss  by  reason  of 
his  having  become  a  surety  upon  a  note  executed  by  one  of  the  mort- 
gagors stipulates  that  the  mortgagors  "will  pay  the  sum  of  money 
above  secured,"  a  cause  of  action  accrues  to  the  mortgagee  upon  failure 
of  the  maker  of  the  note  to  pay  the  note  when  it  becomes  due,  without 
tbe  mortgagee's  first  paying  the  note.'" 

g  380.  The  principal  oreditor  ii  entitled  to  the  beaefit  of  a  mort- 
gage giTen  for  the  indemnity  of  a  snrety.*''  Three  joint  indorsers  of 
the  paper  of  a  manufacturing  company  executed  separate  mortgages 
to  a  truatee  under  an  agreement  that,  if  either  should  pay  more  than 
his  equal  proportion  of  the  notes  indorsed,  he  should  recover  from 
each  of  the  others  the  shares  they  ought  respectively  to  contribute. 
It  was  held  that  the  agreement  and  mortgages  secured  not  merely 
equality  of  payment  between  the  sureties,  but  also  secured  the  payment 
of  the  indorsed  notes  to  the  holders  who  might  join  with  the  trustee 
in  enforcing  the  mortgages.'"' 

Tbe  principal  creditor  is  not  entitled  to  the  benefit  of  a  mortgage 
given  to  a  surety  until  the  liability  of-the  later  is  fized.'**  If  the  in- 
dorser  is  discharged  by  the  laches  of  the  creditor,  he  cannot  claim  the 
benefit  of  the  mortgage,"'  The  condition  of  such  a  mortgage  is 
broken  when  the  mortgagor  fails  to  pay  the  debt  at  the  time  stipulated, 

■"Gilbert  v.  Wiman.  1  N.  Y.  650,    467.  75   Am.   Dec.   477;    Loosemore 
49  Am.  Dec.  359.  as  stated  by  Finch,    v.  Radford,  9  M.  A  W.  657. 
J.,  In  National  Bank  v.  Blgler,  S3  N.        ■*  Jones  on  Pledges,  S9  523-533. 
T.  61,  61.  ^Seward  v.  Huntington,  26  Hun.. 

"Ounel  V.  Cue,  72  Ind.  34;  Thom- 
as v.  Allen.  1  Hill,  145;  Gilbert  v. 
Wlman.  1  N.  T.  550,  49  Am.  Dec. 
369;  Wilson  v.  StUw«U.  9  Ohio  St 
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e  mortgagee  is  exposed  to  a  suit."*  He  may  then  at  once 
I  foreclose  the  mortgage  without  notice  or  further  action  on 
^  When  the  condition  is  to  indemnify  the  mortgagee  against 
rt  of  a  third  person,  it  is  a  sufficient  breach  that  the  mort* 
jmpelled  to  pay  for  such  support  for  a  part  of  the  time,**' 
Qortgage  to  the  surety  include  a  debt  due  to  himself,  as  veil 
t  for  which  he  is  liable  as  surety,  as  between  himself  and  the 
creditor  the  latter  is  entitled  to  be  first  paid  out  of  the  pro- 
he  mortgage,  on  the  groimd  that  such  mortgagee  is  a  qnasi 
r  the  creditor  in  respect  of  the  indemnity  thus  obtained."* 
Under  what  oiroumstanoes  one  who  hat  taken  a  moitpge 
hia  own  indemnity  may  releaie  the  leonrlty  does  not  seem 
miined.  As  against  the  principal  creditor,  who  is  entitled  to 
t  of  the  securities  held  by  the  surety,  it  would  seem  at  any 
after  a  default  on  the  part  of  the  principal  debtor,  and  the 
I  the  surety  had  thus  become  fixed,  he  could  not  release  the 
held  by  him.  As  against  his  own  creditors,  after  he  has 
solvent,  it  would  also  seem  that  he  could  not  release  a  mort- 
her  eecuritiy  held  by  him  as  indemnity.""  If  the  mortgage 
m  be  anj-thing  more  than  one  of  indemnity,  if,  for  instance, 
secures  the  original  debt^he  has  no  right  to  discharge  it 
rser  of  certain  notes  took  from  the  maker  of  them  a  mort* 
Knirity  from  any  loss  the  indorser  might  sustain  from  the 
tnt  of  the  notes.  The  proviso  was  that  the  mortgagor  should 
otes  at  their  maturity  "to  the  holders  of  them,"  or  to  the 
ibould  the  latter  be  compelled  to  take  them  ap ;  the  mort- 
lequently  released  the  mortgage  before  the  notes  were  paid, 
ortgagor  conveyed  the  premises  to  a  purchaser.  The  holder 
rtgage  notes  then  filed  a  bill  to  foreclose  the  mortgage ;  and 
d  that  the  mortgage  was  a  security  for  the  payment  of  the 
»ell  as  an  indemnity  to  the  indorser;  that  it  inured  to  the 
any  one  in  whose  hands  the  notes  might  be,  provided  he  is 
e  holder  of  them ;  and  that  consequently  the  mortgagee  had 
to  release  the  mortgage,  so  as  to  deprive  the  holder  of  the 
le  benefit  of  this  security."" 

Not  after  liability  u  fixed. — A  mortgage  given  to  indemnify 
r  indorser  does  not,  in  the  first  instance,  attach  to  the  debt; 
tver  equity  may  arise  in  favor  of  the  creditor  with  regard 

v.  Loud,  12  Mass.  447.  ""Ten  Gyck  v.  HoIimb,  3  Sandl. 

V.  Ladue.  12  Mich.  173.        Ch.  428. 

m  V.  Whltton,  38  N.  H.  "Woodvllle  v.  IWb(*,.M  Md.  179, 
I.  Dec.  163.  181. 

™  Boyd  V.  Parker,  4S  BW.  182; 
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to  the  eecuiity  arJBee  afterwards,  and  in  conaeqneoce  of  the  insolvency 
of  the  parties  primarily  holders  for  the  debt.  Until  this  equity  arises, 
the  surety  has  a  right  in  equity  as  well  as  at  law  to  release  the  security. 
Even  after  such  insolvency  the  mortgagee  may  surrender  the  security, 
if  he  does  it  in  good  faith,  and  before  any  claim  is  made  upon  him 
for  it.  The  application  of  it  for  the  benefit  of  third  persona  can  only 
be  accomplished  by  the  interposition  of  a  court  of  equity,  and  in  case 
the  mortgagee  still  retains  the  security."' 

But  after  the  principal  debtor  has  become  insolvent,  the  surety 
cannot  make  a  valid  agreement  with  the  holder,  or  any  party  interested 
in  one  of  the  notes  on  which  he  is  indemnified  by  the  mortgage,  that 
the  security  shall  be  first  applied  to  such  note;  the  holders  of  all  such 
notes  are  entitled  in  equity  to  share  in  the  property  in  proportion  to 
their  respective  claims.*** 

When  a  mortgage  is  given  to  indemnify  an  indorser,  the  creditor  has 
an  equitable  claim  to  the  security,  and  after  the  liability  is  fixed  is 
entitled  to  have  the  mortgage  assigned  to  him.  This  is  the  rule  not 
only  where  the  condition  is  that  the  mortgagor  shall  pay  the  debt, 
but  also  where  it  merely  stipulates  that  he  shall  indemnify  the 
surety."*  Thus,  a  mortgage  by  the  principal  maker  of  a  promissory 
note  to  his  surety,  conditioned  that  the  principal  will  pay  the  note 
and  save  the  surety  harmless,  creates  a  trust  and  an  equitable  lien  for 
the  holder  of  the  note;  and  even  after  the  surety's  liability  to  the 
holder  of  the  note  is  barred  by  the  statute  of  limitations,  he  holds  the 
property  subject  to  such  trust  and  lien,""  If  he  has  foreclosed  the 
mortgage,  and  obtained  an  absolute  title  to  the  property,  the  same 
trust  still  attaches  to  it.*"  This  equitable  lien  binds  the  property, 
after  a  transfer  of  it  by  the  mortgagee  to  one  who  has  notice  of  the 
trust.  The  mortgage  is  treated  as  a  mere  security  for  the  debt ;  and 
when  the  debt  is  assigned  by  the  mortgagee,  it  carries  with  it  in  equity^ 
as  an  incident,  a  right  to  have  the  estate  appropriated  for  the  pay- 
ment of  the  debt  in  the  hands  of  the  assignee.  To  carry  out  and 
enforce  this  equity,  the  mortgagee  is  regarded  as  the  trustee  of  those 

"Thrall    V,    Spencer,    18    Conn,  Aldrlch  v.  M&rtin,  4  R.  I.  520;  Say 

139;     Homer    v.    Savings    Bank.    7  lora  v.  Saylora,  3  Helsk.  525;   Rld- 

Conn.    4TS;    Jones    v.    QolsiUlilack  dte  v.  Bowman,  27  N.  H.  236;  Fliil- 

Bank.  29  Conn.  26:  Post  v.  Trades-  lips  v.  Thompson,  2  Johns.  Ch.  41S, 

men'a  Bank,  2S  Conn.  430;  SlmioonB  7  Am.  Dec,  535;  Thornton  v.  Nat. 

Hardware  Co.  v.  Thomas,  149  Tnd.  Brctaaoge  Bank.  71  Ho.  221. 

313,  46  N.  B.  845.  "  Eastman  v,  Foster,  8  Met.  19; 

""Lewis  V.  De  Forest,  20  Conn,  Steward  v.  Welch,   84  He,   308,  24 

427.  Atl.  880,  861. 

""New  Bedford  Inst  for  Savtnga  "■Sastman  v.  Foster,  8  Het.  19. 
T.  Fairbaven   Bank,   9   Allen,  176; 
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to  whom  he  has  assigned  the  debt  secured  by  the  mortgage,  and  can 
be  compelled  to  appropriate  it  for  their  benefit."" 

IV.     Mortgages  for  Support. 

§  388.  Whether  itriotly  mortgfagrei. — It  has  eometimee  been  ques- 
tioned whether  a  deed  conditioned  for  the  support  and  maintenance 
of  a  person,  or  for  the  performance  of  any  other  duty,  the  damages 
for  a  breach  of  which  are  unliquidated,  can  be  regarded  as  strictly  a 
mortgage.  Early  definitions  of  mortgages  are  found  by  which  no 
conditional  conveyaDces  are  mortgages  except  such  as  are  made  for  the 
security  of  a  loan  of  money;  others  include  all  conveyances  made  as 
security  for  any  debt;  while  the  latter  doctrine  generally  is,  that  a 
conveyance  conditioned  for  the  performance  of  any  contract  is  a 
mortgage.'"*  But  in  quite  recent  cases  it  is  said  that  man;  contracts, 
the  performance  of  which  may  be  secured  by  conveyances  of  land, 
have  such  peculiarities  that  the  rules  of  law  relating  to  mortgaget; 
can  have  but  a  very  partial  if  any  application  to  them.'** 

Where  a  warranty  deed  contained  an  agreement  on  the  part  of  the 
grantee  that,  in  consideration  of  the  conveyance  that  he  would  pay  a 
certain  yearly  amount  to  the  grantors,  and  support  and  care  for  them 
during  their  lives,  it  was  held  that  the  deed  did  not  become  absolute 
until  performance  of  the  agreement,  and  that  the  grantors  retained  a 
lien  or  charge  upon  the  land  and  to  secure  such  performance."* 

In  New  Hampshire,  although  it  is  provided  by  statute*"  that  "every 
conveyance  of  lands  made  for  the  purpose  of  securing  the  payment  of 
money,  or  the  performance  of  any  other  thing  in  the  condition  thereof 
stated,  is  a  mortgage,"  it  is  held  that  a  deed  conditioned  for  support, 
and  implying  the  personal  services  of  the  mortgagor,  is  not  a  mort- 
gage. Neither  the  grantor  nor  the  grantee,  under  such  a  deed,  can 
assign  his  interest.  The  contract  is  for  services  to  be  rendered  by  the 
one  person  to  the  other  in  person.  The  former,  having  assumed  a 
personal  trust,  cannot  substitute  another  person  in  his  place  to  fulfill 
it.'"  Upon  his  death,  a  sale  of  the  estate  by  his  administrator  under 
license  of  court,  subject  to  this  duty,  passes  no  title,  and  the  pur- 

■"Rice  T.    Dewey,    13    Gray,    47;  N.  W.  918;    Doesche  v.  Spratt,  61 

Steward  T.  Welcb,  84  Me.  308.   24  Minn.  326,  63  N.  W.  786. 

Atl.  860.  •"O.  S.  1867.  2S3,  ch.  122.  J  1;  Q. 

"■Per  Bell,  C.  J..  In  Betblefaem  v.  l.  1878,  ch.   136,   |  1;    Pnb.  Stat*. 

AnniB,  40  N.  H.  34,  77  Am.  Dec.  700;  1901,  ch.  139,  i  1. 

Cook  T.  Bartholomew,  60  Conn.  24,  "'  Flanders  v.  Lamphear,  9  N.  H. 

22  Atl.  444.  201.    see,  however,  Au^ln  v.  Austin. 

■"Bethtehem  v.  Annia,  40  N.  H.  9  Vt.  420:  Bryant  v.  Brakine.  55  Me. 

84.  77  Am.  Dec.  TOO.  per  Bell.  C.  J.  163. 

*"Chllde  T.  Rue,  84  Minn.  323,  87 
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chaser  cannot  maintain  a  bill  to  redeem."*  One  irho  takes  a  mortgage 
for  the  support  of  himself  and  his  wife  is  a  trustee  for  Ms  wife,  and 
on  his  death  and  a  breach  of  the  condition  of  the  mortgage  the  court 
will  appoint  a  trustee  to  appropriate  the  land  for  the  purposes  of  the 
tmst.*'*  And  on  the  other  hand,  it  is  held  that  the  person  who  is  to 
receive  the  personal  service  cannot  assign  the  obligation  and  security 
to  another,  so  as  to  enable  such  other  person  to  enforce  it,  unless, 
perhaps,  where  there  has  been  an  actual  breach  and  an  entry  for  con- 
dition broken. before  the  assignment."' 

In  Pennsylvania,  upon  somewhat  different  grounds,  it  is  said  that 
when  a  father  conveys  land  to  his  son,  and  takes  a  reconveyance,  con- 
ditioned for  the  faithful  performance  of  covenants  to  support,  al- 
though snch  reconveyance  may  be  termed  a  mortgage,  it  is  something 
more  than  a  mortgage;  for  in  an  ordinary  mortgage,  when  the  object 
of  security  is  accomplished,  the  conveyance  becomes  void ;  but  if  there 
be  a  breach  of  the  condition  to  support,  and  the  father  in  consequence 
takes  possession,  the  son  cannot  claim  upon  his  father's  death  that 
the  title  should  vest  in  him,  notwithstanding  he  has  failed  to  per- 
form hb  covenants.  That  would  be  no  security  that  the  son  would 
perform  his  covenants,  but  an  inducement  for  him  to  break  them.  It 
would  enable  him  to  throw  off  all  the  trouble  and  responsibility  of 
his  contract,  and,  simply  by  waiting  a  few  years  without  doing  any- 
thing, get  the  property  for  notliing.  Nothing  can  give  effectual  secur- 
ity for  the  performance  of  such  covenants  but  the  right  to  revest  the 
entire  estate  upon  a  breach.  The  son,  having  broken  his  covenants  to 
support  bis  father  during  life,  has  no  possible  equity  on  his  death  to 
demand  a  reconveyance.  A  recovery  in  ejectment  by  the  father  after 
breach  as  effectually  revests  the  title  in  him  as  would  a  reentry  for 
condition  broken.'" 

•a  BaBtman   v.   Batcbelder,  36   N.  condition,  will  not  be  relieved  as  In 

H.  141,  7S  Am.  Dec.  296.  cases  of  a  mortgase.    It  Is  not.  bow- 

*"  Perkins  v.   Perklna,  60   N.    H.  ever.  Intended  to  say  that  the  same 

373.  principle  of  Juetlce,  whtcb  has  led 

"•Bryant  v.  Ersklne,  55  Me.  1B3;  courts  of  equity  to  eatabliah  the  sys- 
Betblehem  v.  Annie,  40  N,  H.  34,  77  tern  of  relief  from  forfeitures  In 
Am.  Dec.  700.  In  this  case  Chief  the  case  of  mortgases,  will  not  en- 
Justice  Bell  said:  "Wherever  the  title  a  party  to  analogous  relief  In 
condition,  when  broken.  giveB  rise  eases  where  the  design  of  the  par- 
to  no  claim  for  damages  whatever,  ties  la  to  make  a  conveyance  by 
or  to  a  claim  for  unliquidated  dam-  way  of  security." 
ages,  the  deed  is  not  to  be  regarded  "*  Soper  v.  Quemsey,  71  Pa.  St 
as  a  mortgage  in  equity,  but  as  a  219.  The  defeasance  In  this  case 
conditional  deed  at  common  law.  It  was:  "Provided  always,  neverthe- 
has  the  Incidents  of  a  mortgage  less,  that  If  the  aald  party  of  the 
only  to  a  limited  extent,  and  the  Qrst  part  shall  and  does  well,  truly, 
party.  If  relieved  by  a  court  of  and  ralthtull;  perform  all  and  sin- 
equity  from  a  forfeiture  resulting  gular  the  aforesaid  covenants,  prom- 
from    the    non-performance    ot   the  Ises,  and  agreements  unto  the  said 
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But  the  courts  generally  treat  aa  mortgages  coDveyaoces  conditiooed 
for  the  support  and  maintenance  of  the  mortgagees.  They  are  gener- 
ally in  such  terms  that  the  court  can  by  an  award  of  damages  compen- 
sate the  mortgagees  for  a  non-performance  of  the  personal  services;"' 
but  it  rests  in  the  sound  discretion  of  the  court  whether  a  forfeiture 
shall  be  relieved  in  this  way,'"  Such  a  mortgage  is  not  void  for  nn- 
certainty  in  not  defining  the  support  to  be  furnished ;  for  this  will  be 
construed  to  be  such  support  as  is  proper  and  suitable  for  the  person 
to  be  supported  according  to  his  station  in  life;  and  the  amount  re- 
quired for  such  support  can  he.  ascertained  with  reasonable  cer- 
tainty."" 

§  369.  Mortgagor*!  r^ht  of  poueuion  implied. — Generally,  when 
land  has  been  conveyed  to  the  mortgagor  by  the  mortgagee,  who  has 
taken  a  mortgage  of  the  same,  conditioned  for  his  support,  there  is  a 
necessary  implication,  nothing  appearing  to  the  contrary,  that  the 
mortgagee  is  not  to  enter  until  there  is  a  breach  of  the  condition.''* 
The  possession  of  the  property  is  generally  essential  to  the  mor^agor 
to  enable  him  to  perform  the  condition.  The  mortgagee  cannot  thea 
maintain  an  action  for  possession  until  there  has  been  a  breach  of 
condition. 

If  a  mortgage  for  the  support  of  a  person  for  life  be  followed  by  i 
lease  of  the  same  premises  for  life  given  by  the  mortgagor  to  the 
mortgagee,  the  lease  is  regarded  as  merely  giving  the  mortgagee  the 
possession  and  use  of  the  premises.  The  lease  does  not  extinguish  the 
mortgage,  but  is  merely  ancillary  to  it,  and  its  enjoyment  may  pro 
tanto  operate  aa  a  satisfaction  of  the  covenants  of  the  bond  or  agree- 
ment for  support,'" 

Where  a  father  conveyed  a  farm  to  his  son  in  consideration  that 
he  should  support  his  father  and  mother  during  their  lives,  and  tlic 
son,  fearing  that  the  farm  would  be  seized  for  a  debt  he  owed,  con- 
veyed it  to  his  mother  on  her  express  oral  promise  to  reconvey  it  to 

party  of  the  second  [tart,  according  tract  to  pertorm  serviceB."     Blnlt 

to    the    trne    Intent    and    meaning  ■v.  Parker,  29  Kan.  786. 

tbereof,  without  fraud  or  delay,  then  ™  Henry  v.  Tupper,  29  Vt  SSS. 

ttilB  Indenture  and  the  estate  hereby  '"  Simpson    v.    Bdmlston,    23  W. 

granted  shall  become  void."  Va.  676. 

■"2  Oreeal.  Cruise,  80,  n.;  Hoyt  "SS  MS,  7M;  Flandera  v.  Lvn- 
V.  Bradley,  27  Me.  242;  Boret  v.  pbear.  S  N.  H.  201;  Rboadee  *. 
Crommle.  19  Hun.  209;  Simpson  v.  Parker,  10  N.  H.  83;  Dearborn  r. 
Bdmiston,  23  W.  Va.  675;  Austin  v.  Dearborn,  9  N.  H.  117;  Brawn  f. 
Austin,  9  Vt.  420.  Chancellor  Leach. '36  Me.  39,  41;  Bryant  v. 
Pbelpa,  In  this  case,  said:  "There  Grskine,  65  Me.  163;  Abele  v.  Me- 
la certainly  no  dlfBculty  In  making  Quigaa.  78  MIcb.  416,  44  N.  W.  398. 
compensation  for  past  maintenance.  See  S  80. 

any  more  than  In  any  case  of  a  con-  *"  Laahley  ▼.  Bonder  IN.  J.  Eq.l. 
24  Atl.  919. 
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him  so  soon  as  the  debt  should  be  settled«ilM^  the  debt  was  afterwards 
secured  by  the  mother  aod  finally  pai^,  it  was  held  that  the  conveyance 
to  the  mother  was  in  effect  a  mortgage  to  protect  her  interest,  and 
therefore  was  not  fraudulent  as  to  the  son's  creditors.**^ 

§  380.  AJtemstiTe  condition. — When  a  mortgage  is  conditioned 
to  pay  a  certain  sum  or  to  support  the  mortgagee,  the  mortgagor 
has  his  election  which  alternative  he  will  take,  and,  if  he  elect  to 
furnish  support,  he  is  entitled  to  possession  of  the  premises  in  order 
to  be  enabled  to  comply  with  the  condition  he  has  chosen  to  perform. 
But  having  once  made  the  election  he  cannot  revoke  it.  His  election 
is  also  conclusive  upon  the  mortgagee,  who  cannot  have  the  election  in 
the  beginning,  and  much  lees  can  be  have  part  performance  of  one 
of  the  alternatives,  and  then  claim  the  entire  performance  of  the 
other."*'  The  election  having  been  made,  the  mortgage  becomes  se- 
curity for  the  performance  of  the  condition  chosen  as  effectually  as 
if  that  alone  had  been  set  forth.***  But  a  mortgage  to  secure  the  pay- 
ment of  $500  in  five  years,  "to  be  paid  in  furnishing  the  mortgagee," 
during  that  period,  "a  good  and  sufficient  home  and  support,"  does 
not  give  the  mortgagor  his  election  to  pay  the  money.'" 

Under  a  mortgage  for  support  with  an  alternative  condition  to  pay 
the  mortgagee  a  -sum  of  money  if  he  should  choose  to  leave  the  mort- 
gagor and  be  supported  elsewhere,  a  person  who  supported  the  mort- 
gagee elsewhere  during  an  illness  while  upon  a  visit,  is  not  entitled  to 
recover  the  money  from  the  mortgagor,  and  the  mortgaged  property 
is  not  chargeable  for  the  support  of  the  mortgagee  elsewhere,  unless 
he  was  justified  in  leaving  the  mortgagor."" 

g  391.  Where  the  support  ia  to  be  fnnuahed. — When  no  place  is 
stipulated  where  the  mortgagee  is  to  receive  support,  he  has  a  riglit  to 
be  supported  wherever  he  may  choose  to  live,  provided, he  does  not 
create  any  needless  expense  to  the  mortgagor.'"  When  it  is  provided 
that  the  support  is  to  be  furnished  on  the  granted  premises,  but  that 

"» Powers  V.  Patten,  71  Me.  583;  ""See   Furbish   v.  Sears,   2   CUB. 

Abele  v.  HcQulgan,  78  Hlch.  415,  44  454;  Undsey  v,  Brodlef,  53  Vt.  682. 

N.  W,  393.  "  Hawhlns  v.  Clermont,  IS  Mich. 

■"Bryfuit  V.  Eraklne,  55  Me.  153.  511.    And   see  Evans  v.   Norrls,   6 

"It  iB  laid  down  as  a  general  rule  Mlcb.  369. 

that,  in  case  an  election  U  given  ""LindBey  v,  Bradley.  53  Vt.  682. 

of  two  several  thlDga,  he  who  le  the  *"  Wilder  v.  Whittemore,  15  Uaae. 

first  agent,  and  ought  to  do  the  first  262;   Thayer  v.  Richards,   19  Pick, 

act,  shall  have  the  decision:   as  If  398;  Flanders  v.  LamDbear.  9  N.  H. 

a  roan  grants  a  rent  of  20b.  or  a  201;  Rowell  v.  Jewett,  69  Me.  293; 

robe    to    one    and    his    heirs,    the  Borst   v.   Cromrote,    19    Hun.    209; 

grantor  shall  have  the  elecUon,  [or  Tonng  v.  Toung,  59  Vt.  342,  10  Atl. 

be  is  the  first  agent,  by  payment  52S. 
of  one  or  the  delivery  of  the  other." 
3  Bac.  Abr.  Election,  B.  p.  309. 
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>rtgagor,  with  his  family,  may  also  reside  there,  the  latter  ha» 
it  to  insist  that  the  mortgagee  Bhall  become  a  part  of  bis  famil; 
nre  support  at  his  table,  and  in  the  apartments  occupied  hj 
\.  refusal  to  furnish  such  support  in  a  separate  room  is  a  breach 
condition.'*'  If  the  place  where  support  is  to  be  furnished  is 
ibiguous  in  the  mortgage,  parol  evidence  is  admissible  to  eiplaia 
ibiguity,  and  show  the  intention  of  the  parties."* 
condition  of  such  a  mortgage  is  broken  by  the  mortgagor's  de- 
l  to  pay  for  the  board  of  the  mortgagee  at  a  suitable  place, 
gh  he  make  no  special  demand  upon  the  mortgagor  for'EUch 

mortgage  conditioned  to  provide  a  home  in  the  house  on  tlie 
«s  obliges  the  mortgagor,  notwithstanding  his  removal  from 
emises,  and  the  house  becoming,  by  natural  decay,  and  without 
alt,  much  dilapidated  and  not  worth  repairing,  to  provide  a 
there,  or  to  furnish  an  equivalent  elsewhere,  but  does  not  oblige 
)  supply  food,  clothing,  or  fuel.  The  fact  that  the  mortgagor 
ly  furnished  such  supplies  for  some  time  after  making  the  mort- 
oee  not  affect  this  construction."' 

3  not  sufficient  proof  of  a  breach  of  contract  to  support  a  per- 
iring  life,  to  show  that  he  left  the  bouse  of  the  obligor  and  re- 
slsewbere  for  several  years,  but  without  at  any  time  reqneeting 
I  fulfill  his  agreement,  or  in  any  way  manifesting  to  him  an  in- 
1  or  desire  to  hold  him  to  the  performance  of  the  obligation.'" 
!re  a  mortgage  by  a  son  to  his  mother  was  conditioned  "to  pro- 
horse  for  said  Margery  to  ride  to  meeting  and  elsewhere,  wheD 
iry;  find  her  firewood  for  one  fire,  to  be  drawn  and  cut  at  the 
it  for  use ;  give  her  a  good  cow,  and  keep  said  cow  for  her  dur- 
e  natural  life  of  her  the  said  Margery,"  it  was  held  that  the  de- 
on  of  the  house  in  which  the  mother  lived  with  her  son  did  nol 
t  him  from  the  performance  of  the  condition,  and  that  he  was 
to  furnish  the  wood  at  such  place  as  she  should  make  her  home, 
a  reasonable  and  convenient  distance ;  that  if  the  mortgaj^'e 
)liged  to  sell  the  cow  in  consequence  of  its  not  being  properly 
it  was  not  necessary,  in  order  to  charge  him  with  the  cost  of 

ibbard  v.  Hubbard.  12  Allen,  DlckluBOn  v.  Dickinson.  69  Vt.  fiTS. 

10  Atl.  S21. 

lung  V.  Young.  59  Yt  342,  10  "Pettee  v.  Case,  2  Allen,  546. 

S.  "■  Gibson  V.  Taylor,  8  Gray.  310. 

a  provision  wblch  leaves  tt  *"  Jenkins  v.  Stetson,  9  Allen,  12S: 

)]  with  the  mortgagee  to  re-  Tbayer  v.  Richards.  19   Pick.  398: 

ith  the  mortgagor  or  to  be  Rhoades  v.  Parker,  ID  N.  H.  83. 
ted  In  some  other  place,  see 
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keepJDg  a  cow  for  the  time  subsequent  to  the  sale,  that  the  mortgagee- 
should  purchase  a  cow  and  tender  her  to  the  mortgagor  to  be  kept.'** 

§  382.  Aa  already  stated,  a  mortgage  for  sapport  ia  in  its  nature  a , 
contract  for  personal  services,  and,  eepecially  when  by  its  terms  the 
condition  is  to  be  performed  by  the  mortgagor,  hie  heirs,  executors,. 
or  adminiBtratoTB,  the  duty  cannot  be  transferred  to  a  third  person. 
Upon  the  death  of  the  mortgagor,  the  condition  must  be  kept  by  his 
heirs,  executors,  or  administrators,  and  the  mortgaged  property  sub- 
ject to  this  duty  cannot  be  disposed  of  by  the  administrator  for  the 
payment  of  the  mortgagor's  debta;"*  and  a  creditor  of  the  mortgagor- 
cannot  levy  upon  the  land  and  eject  the  mortgagor  because  he  cannot 
perform  the  condition,*"  Of  course,  the  contract  itself  may  determine 
the  question  whether  the  support  must  be  furnished  by  the  mortgagor - 
personally  or  not.  It  would  seem  that,  if  the  contract  does  not  ex- 
pressly or  impliedly  provide  that  it  shall  be  fulfilled  by  the  mort- 
gagor himself,  it  may  be  performed  by  any  one  else.  But  aside  from, 
the  terms  of  the  contract,  there  seems  to  be  some  divergence  of  opinion 
as  to  the  personal  character  of  the  obligation  to  support.  Some  courts 
allow  compensation  in  damages  for  a  breach  of  this  condition."' 

The  mortgagor's  interest  in  land  mortgaged  to  secure  the  mort^ 
gagee's  support  may  be  sold  upon  execution  against  the  mortgagor, 
for  he  has  an  actual  interest  in  the  land  so'mortgaged.  He  owns  it, 
subject  to  the  mortgage.  "If  he  could  not  assign  or  convey  any 
right  to  perform  the  condition  in  the  mortgage,  he  could  divest 
himself  of  all  his  interest  in  the  land.  That  interest  was  his  own, 
to  be  disposed  of  as  he  saw  fit.  His  grantee  might  not  have  acquired 
the  right  to  perform  the  condition,  but  he  acquired  the  land  subject 
to  the  condition.  If  the  condition  should  never  be  performed  by  the 
mortgagor,  his  grantee  might  lose  the  land.  If  the  condition  should 
be  performed,  the  grantee  of  the  mortgagor  would  hold  the  land  free 
of  the  condition."*" 

§383.  Eoreolosnre. — A  mortgage  for  the  support  of,  the  grantee 
and  his  wife  during  their  lives  may  be  foreclosed  by  the  administrator 
of  the  grantee,  for  a  breach  of  condition,  occurring  both  before  and 
after  the  grantee's  death,  although  his  widow  does  not  join  in  the 

"PlBke  V.  Flake,  20  Pick.  499.  32  Atl.  1005;  Oreenleaf  v.  Grounder. 

>>•  Baatmaa  v.   Batcbelder,  36   N,  86  Me.  2SS,  29  Atl.  1082. 

H.  141,  72  Am.  Dec,  296;  Betblehem  "Ab  in  Vermont:    JosItd  v.  Par- 

V.  AnnfB.  40  N.  H.  34.  77  Am.  Dec,  Un,  54  Vt.  670;    Henry  v.  Tupper, 

700:  Biyant  v.  Brahlne,  G6  Me  163;  29  Vt.  358;   Austin  v.  Anatln,  9  Vt. 

Rldler  T.  Rtdlev,  87  Me.  445.  32  Atl,  420, 

1006.  "Bodwell    Orantte    Co.  t.   Lane.. 

"•  Rldler  V.  Ridley.   87  Me.  445,  S3  Me.  If  8..  21  _At].  829. 
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'  But  where  a  mortgage  was  conditioned  to  support  the  mort- 
during  her  lifetime,  and  there  was  no  evidence  of  a  breach  of 
idition,  or  of  any  demand  for  support  other  than  what  was  fnr- 
,  it  was  held  that  the  administrator  of  the  mortgagee  could  not 
«e  the  mortgage  for  the  benefit  of  persons  who  had  boarded  the 
igee  at  the  mort^gagor's  request.  The  mortgage  was  regarded  is 
i  benefit  of  the  mortgagee,  and  not  for  the  benefit  of  those  who 

furnish  her  with  support.  Whatever  claim  they  severally  had 
«rding  and  taking  care  of  her  at  the  mortgagor's  request  vae 
t  him  personally,  and  not  against  her  or  her  estate.*" 
;re,  upon  the  separation  of  husband  and  wife,  the  wife's  brother, 
sideration  of  a  sum  paid  by  the  husband,  agreed  to  support  the 
ithout  cost  or  expense  to  the  husband,  and  to  save  him  harmles 
dl  charge  for  her  support,  and  secured  the  agreement  by  a  m«rt- 
the  wife,  though  not  a  party  to  the  agreement,  was  allowed  to 
e  it,  since  it  was  made  for  her  benefit.*** 

>re  a  mortgage  from  his  son  to  his  parents,  for  their  support. 
es  also  for  the  use  of  a  horse  and  buggy  when  they,  or  either 
■m,  may  desire  it,  there  is  a  breach  of  the  condition  upon  a 
!  to  furnish  it  on  a  reasonable  demand  by  either  of  them  alone, 
tther  of  them  may  have  a  separate  action  for  damages.  The 
ion  is  not  joint,  but  several.  The  damages  allowed  should  coT^r 
tual  damage  sustained.  No  decree  can  be  made  for  future  vio- 
)  of  this  provision.  It  is  impossible  to  determine  in  advance 
lamages  may  result  from  a  failure  to  perform  the  condition.'" 

instrument  under  seal  but  not  acknowledged,  in  which  the 

agrees  to  support  his  father  and  mother  during  their  natural 
md  as  security  for  the  fulfillment  of  the  agreqnent  conveys  and 
.  to  them,  "each  and  severally,  a  life  lien  or  dower,  or  lien  of 
enance  for  life,"  in  real  estate,  is  a  mortgage ;  and  upon  a  breach 

agreement,  an  action  for  possession  of  the  premises  may  be  bus- 

by  the  father  alone."* 

;he  mortgagor  give  a  bond  in  a  fixed  sum  conditioned  for  the 
mance  and  support  of  the  mortgagee,  such  sum  will  be  regarded 
enalty,  and  the  mortgage  cannot  be  treated  as  one  to  secure  the 

arsh  V.  Austin,  1  Allen,  236,  •"ailBon  v,  Ollson.  2  Allen,  US' 

rench  v.  Case,  77  Mich,  64,  43  And  eee  L&nfalr  v.  Lanfair.  18  Pick. 

lose.  299,    The  Judgment  may  be  In  tb« 

iulele  V.  BleenloTd,  10  Mich,  nature     of     a     strict     foreclMnre. 

I  ISSS. 

)Ieman  v.  Whitney,  62  Vt.  123.  "■  Bresnahan    t.    Breanaban.    *« 

,  322.  WlB.    385;    Wright   v.    Wrt^t   « 

icher  T.  Tucker.  24  Mich,  426,  Mich.  624,  14  N,  W,  671. 
h,  366, 
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payment  of  that  Bum  absolutely,  unleea  there  be  a  stiptilation  that  this 
sum  shall  be  regarded  as  liquidated  damages  for  any  default.*** 

Instead  of  a  judgment  of  foreclosure  and  sale,  in  some  States  a 
judgment  of  strict  foreclosure,  or  for  rescinding  of  the  conTeyance, 
will  be  entered.*** 

§384.  Agreement  for  arbitrstion. — Under  a  mortgage  to  secure 
the  performance  of  a  bond  or  contract  conditioned  to  support  the 
mortgagee,  a  stipulation  "that,  should  either  party  be  dissatisfied  with 
the  fulfilling  of  the  above  bond,  it  shall  be  submitted"  to  three  per- 
sons named,  "and  their  decision  shall  be  final,"  does  not  prevent  an 
action  for  breach  of  condition  by  the  mortgagee.  This  comes  within 
the  general  principle  that  an  agreement  for  arbitration  shall  not  de- 
prive one  of  his  legal  remedies.*'*  If  an  award  is  made  under  such 
a  stipulation,  it  is  a  debt  subject  to  attachment  by  trustee  process  or 
garnishment  by  the  creditors  of  the  mortgagee.*** 

§  38S.  Sncb  8  mortage  may  be  Tedeemed  after  breaoli.'"  A 
court  of  equity  may  grant  relief  from  the  forfeiture  of  a  condition  for 
the  maintenance  of  the  mortgagee  when  the  forfeiture  has  been  acci- 
dental or  unintentional,  and  not  attended  witii  irreparable  injury. 
But  the  granting  of  relief  in  such  a  case  rests  in  the  sound  discretion 
of  the  court**' 

***BreBnahBD  v.  Bresnahan,  46  of  the  failure  to  perform.  .  .  . 
Wis.  386.  U  N.  W.  571;  Bogie  v.  The  case  mtght  occur  where  the  re- 
Bogle.  41  Wis.  299.  fusal  to  afford  dally  support  would 

"  Hill  T.  More,  46  He.  G16.    And  be  wanton  or  wicked;  Indeed,  where 

see  Dickinson  t.  Dickinson,  59  Vt  it  might  proceed   from  murderous 

678,  10  At].  821.  intentions  even;  and  It  Is  even  sup- 

**  Dickinson  t.  Dickinson,  59  Vt  posabie  that  the  treatment  of  those 

678.  10  Atl.  S21.  who  were  the  oblects  of  the  services 

■"Bryant  v.  Brekine,  65  Me.  153;  should   be   such   ss  to  subject   the 

Bethlehem  v.  Annts,  40  N.  H.  34,  48,  grantor    to    indictment    for    man- 

77  Am.  Dec.  700;  Rowel]  7.  Jewett,  slaughter,  or  murder  even,  and  pos- 

69  Me.  393.  sibly    to    ignominious    punishment 

"■  Henry  v.   Tupper,   29   Vt.   368,  and  to  death.     To  afford  relief  in 

375.     Rsdfleld,    C.    J.,    said:    '"We  such  a  case,  for  the  benefit  of  the 

must  all  feel  that  cases  of  the  char-  heirs,  would  be  to  make  the  court 

acter  before  the  court  should  be  re-  almost    partakers    in    the    offence, 

celved  with  something  more  of  dls-  And  the  case,  upon  the  other  hand. 

truHt.  and  relief  afforded  with  more  Is    entirely    supposable,     and     not 

reserve  and  circumspection,  than  in  of    infrequent    occurrence,    where, 

ordinary  cases  of  collateral  duties,  through  mere  Inadvertence,  a  tech- 

And  alUiough  we  are  not  prepared  nlcal  breach  may  have  occurred  to 

to  say  that  It  must  appear  that  in  the   non-performance   of    some    un- 

al]  cases  the  failure  arlsee  from  sur-  important  particular,  in  kind  or  de- 

prlse.  or  accident,  or  mistake,  we  gree.  where,  through  perhaps  mere 

certainly    should    not    grant    relief  '  difference  In  construction,  or  error 

when  the  oralaslon  was  wilful  and  jn  Judgment,  one  may  have  suffered 

wanton,  or  attended  with  suffering  a  forfeiture  of  an  estate  at  law  of 

or    serlons    inconvenience    to    the  thousands  of  dollars  In  value,  where 

grantee,    or    there    was    any    good  the  collateral  service  was  not  of  a 

ground  to  apprehend  a  recurrence  dollar's  value,  and  attended  with  no 
iZ—Jo«m'  MoRT. 
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lous  inconTenlence  to  the  grantee,  wtalcb  have  attempted  to  follow  tlie 
t  to  afford  relief  In  Bucb  case  same  model." 
iild  be  a  discredit  to  the  enllght-  See,  aleo,  !  SM;  DnnUee  t. 
)d  inrlBpnidence  of  tbe  English  Adams,  20  Tt  415,  421,  1  Am.  Dec 
Jon,  and  tboee  American  States  44;  Soper  t.  Gnernaer.  71  Pa.  Bt 
219. 


CHAPTEB  X. 


INSDEANCE. 


II.  Insurance  by  tbe  mortgagor  for 
the  benefit  ol  tbe  mortgagee, 
400-417. 


III.  iDBurance    by    the    mortgagee, 

418-421. 

IV,  A  mortgage  Is  not  an  alienation, 

4S3-427. 


I.    Insurable  Interests  of  Mortgagor  and  Mortgagee. 

§  3M.  An  manraum  against  Are  u  a  oontraot  of  indemnitr  with 
tbe  aesiued  against  any  loes  he  may  smtain  by  the  burning  of  the 
boildinge.  He  muet  have  some  interest  in  tbe  property  insured,  as 
owner,  mortgagee,  or  otherwise,  to  make  the  contract  eSectnal.  If  he 
never  had  any  interest,  or  if  at  the  time  of  the  loss  he  had  ceased  to 
have  any  interest,  he  cannot  claim  anything  under  the  contract;  for 
he  has  suffered  no  loss.  He  may  upon  transferring  his  interest  in  the 
estate  at  the  same  time  transfer  the  policy  of  insurance,  and  such 
transfer,  being  assented  to  by  the  underwriter,  constitutes  a  new  and 
original  promise  to  the  assignee  to  indemnify  him.  "But  such  un- . 
dertaiing,"  said  Shaw,  C.  J.,  "will  be  binding,  not  because  the  policy 
is  in  any  way  incident  to  the  estate  or  runs  with  the  land,  but  in  con- 
seqaence  of  the  new  contract."' 

§397.  Iniuable  interests. — The  mortgagor  may  insure  the  full 
value  of  the  property,  and  recover  the  full  amount  insured,  if  at  the 
time  of  the  loss  he  had  the  right  of  redemption  ;*  and  it  matters  not 
that  the  mortgagee  has  taken  possession  of  the  premises.'  Neither 
does  it  matter  that  his  right  in  equity  has  been  seized  and  sold  on  ex- 
ecution; his  insurable  interest  continues  so  long  as  he  has  the  right 
to  redeem  from  snch  sale,  and  he  may  apon  a  loss  recover  the  whole 
amount  insured.* 


<Wlleon  V.  Hill,  3  Met.  66,  69; 
Uacomber  v.  Cambridge  Mut,  P. 
IDB.  Co.  8  Cuah.  133;  Murdock  v. 
Cbenango  Co.  Mut.  Ine.  Co.  2  N.  T. 
210;  Donnell  v.  Donnell,  86  Me.  518, 
30  tM.  67. 


S.  26:  Carpenter  t.  Ins.  Co.  16  Pet. 
495.  501. 

'Stephens  v.  111.  Hut.  Fire  Ins. 
Co.  43  111.  327;  Ultnole  F.  Ins.  Co. 
V.  Stanton.  57  111.  354. 

Strong    V.    Manufacturers' 


*  Insurance  Co.  v.  Stlnaon,  103  U.    Co.  10  Pick.  40,  20  Am.  Dec.  607. 
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The  mortgagee  and  mortgagor  may  both  inenre  their  Beparate  in- 
tereetfi  at  the  same  time."  Such  insurance  is  not  liable  to  the  objec- 
tion of  a  double  insurance,  because  to  constitute  this  the  two  policies 
must  be  not  only  upon  the  same  property,  but  also  for  the  benefit  of 
the  same  person,  and  for  the  same  entire  risk.* 

A  trustee  in  a  deed  of  trust  in  the  nature  of  a  mortgage  in  like 
manner  has  an  insurable  interest  distinct  from  that  of  the  grantor.' 

A  conveyance  of  the  mortgaged  property  by  the  mortgagor  in  no 
my  affects  the  mortgagee's  right  to  insure  hie  interest." 

The  owner  of  an  equity  of  redemption  obtained  a  policy  of  insnr- 
auce  which  contained  a  provision  that  he  should  not  be  entitled  to 
recover  any  greater  proportion  of  the  loss  than  the  amount  insured 
might  bear  to  the  whole  sum  insured  on  the  same  property,  without 
reference  to  the  solvency  or  liability  of  other  insurers.  The  owner 
had  at  the  time  of  the  loss  another  policy  on  his  interest  in  another 
company;  and  the  mortgagee  had  a  policy  on  his  interest  in  a  third 
company.  The  jury  were  properly  directed  to  apportion  the  loss  be- 
twe^  the  companiee  having  insurance  upon  the  mortgagor's  iDterest. 
■without  taking  into  account  the  value  of  the  interest  of  the  mort- 
gagee insured  by  him ;  that  is  to  say,  in  apportioning  the  loss,  the  valae 
of  the  equity  of  redemption  was  taken  as  a  basis,  and  not  the  valne  of 
the  entire  property.* 

The  insurable  interest  of  the  holder  of  the  mortgage  is  measured  by 
the  value  of  hie  lien,  if  this  does  not  exceed  the  value  of  the  property." 
He  may  recover  according  to  his  interest  at  the  time  of  the  loss.  It 
does  not  matter  that  the  mortgage  is  not  valid  at  law,  so  long  as  it  i$ 
Tftlid  in  equity,  as  in  the  case  of  a  mortgage  by  a  husband  to  his  wife, 
made  for  a  just  and  valuable  consideration." 

The  mortgagee  may  insure  as  general  owner  without  disclosing  hi? 

'  Jonea     on     Chattel     Mortgages,  v.  Fireman's  Fund  Ins.  Co.  8S  Minn. 

8  100;  Hanson  *.  Phoenix  Ina.  Co.  486,  91  N.  W.  6. 

84  Wis.  26,  S4  N.  W.  407.  E4  Am.  •  Dick  v.  Franklin  F.  ln«.  Co.  10 

R«p.  GTS.  Ho.  App.  376. 

'  Westchester  F.  Ins,  Co.  v.  Foster,  •  Tuck  v.  Hartford  P.  Ina.  Co.  58 

90  111.  121;  ^tna  Ina.  Co.  v.  Tyler,  N.  H.  326. 

16  Wend.  38G.  396.  30  Am.  Dec,  90;  "  Sussex    Co.    Mut.    Ins.    Co.    v. 

Olck  V.  Franklin  F.  Ins.  Co.  10  Mo.  Woodruff,    26    N.    J.    L,    541;    Ker- 

App.  376,  alBrtned  81  Mo.  103.  nochan  v.  N.  Y.  Bowery  F.  Ins.  Co 

'Carpenter  v.  Ina.  Co.  16  Pet.  495;  G  Duer,  1,  17  N.  Y.  428;  Tillou  t. 

Foster  v.  Van   Reed,  70  N.  Y.  19,  Kingston  Mut  Ins.  Co.  7  Barb.  570: 

26  Am.  Rep.  644;    Suffolk   inB.  Co.  Excelsior  Fire  Ins.  Co.  v.  Royal  Ins. 

▼.  Boyden,  9  Allen,  123;   Honore  v.  Co.  of  Liverpool.  7  Lans.  138.  66  N. 

Ins.  Co.  51  ni.  409;   Dick  V.  Frank-  T.  343.  14  Am.  Rep.  271:   Slocovich 

Iln  F.  IDB.  Co.  10  Mo.  App.  376.  v.  Oriental  Mut.  Ins.  Co.   13  D«ly, 

A  policy  Insuring  the  "estate  of  264. 

A.  B^  deceased"  1b  valid.    Magoun  "  Mix  v.  Andes  InB.  Co.  of  Cincin- 
nati, 9  Hun,  397. 
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interest  unless  this  in  inquired  about^  or  he  may  insure  his  interest  as 
mortgagee.**  When  an  inquiry  is  made  respecting  his  interest,  or 
when  he  undertakes  to  make  a  disclosure  of  his  interest,  his  represen- 
tations must  be  substantially  correct  or  the  policy  will  be  void.  But 
the  mere  fact  of  not  disclosing  his  interest  will  not  have  that  effect. 

A  mortgagee,  who  upon  assigning  the  mortgage  has  indorsed  the 
note,  has  an  insurable  interest  in  the  mortgaged  property.  And  that 
interest  is  sufficiently  described  by  calling  him  "mortgagee,"  though 
the  policy  provide  that  the  interest  of  the  assured,  whether  as  owner^ 
trustee,  mortgagee,  lessee,  or  otherwise,  shall  be  truly  stated.*^ 

Upon  payment  of  the  mortgage  debt  the  mortgagee's  insurable  in- 
terest ceases;  and  upon  part  payment  his  insurable  interest  is  the 
amount  of  the  debt  remaining  unpaid.** 

When  a  purchaser  at  foreclosure  sale,  subject  to  redemption,  pro- 
cures and  pays  for  insurance  pn  the  property  to  which  he  holds  a  cer- 
tificate of  purchase,  the  contract  of  indemnity  so  procured  is  a  per- 
sonal contract  between  the  purchaser  and  the  insurance  company, 
which  does  not  inure  to  the  benefit  of  the  person  entitled  to  redeem.** 

§  398.  The  mortgager's  interest  remains  insurable  so  long  as  he 
has  a  right  to  redeem  the  land.  It  continues  after  a  sale  of  his  equity 
of  redemption  on  execution  until  his  right  to  redeem  from  such  sale 
is  barred;  and  he  may  recover  the  insurance  notwithstanding  the 
sale.**  What  the  value  of  his  redeemable  interest  may  be  is  imma- 
terial; the  whole  sum  insured  may  be  recovered,  if  this  does  not  ex- 
ceed the  value  of  the  property.*^  In  like  manner  the  mortgagor's  in- 
surable interest  continues  after  a  foreclosure  sale  when  a  right  to 
redeem  exists  after  such  a  sale,  so  long  as  this  right  exists ;  and  when 
there  is  no  tight  of  redemption  after  such  sale,  it  would  seem  that  he 
retains  an  insurable  interest  until  the  deed  is  delivered  in  pursuance 
of  the  sale.  The  purchaser  has  no  right  to  the  possession  of  the  prop- 

"  Buck  V.  Phcenix  Ins.  Co.  76  Me.  63  Kan.  728,  '66  Pac.  1029.    Per  Pol- 

586;    Sussex   Co.    Mut.    Ins.   Co.   v.  lock,   J.;      **The   purchaser,   having 

Woodruff.  26  N.  J.  L.  541;  Titus  v.  collected    that   which    he   has   pur- 

Glens  Falls  Ins.  Co.  81  N.  Y.  410;  chased  and  for  which  he  has  paid, 

Norwich  Fire  Ins.  Co.  v.  Boomer,  is  under  no  obligation  to  account 

52  111.  442,  4  Am.  Rep.  618.   Per  Mr.  for  it,  either  by   reduction   in   the 

Justice   Walker:     ''Neither    reason,  amount  necessary  to  redeem  or  to 

authority,  nor  the  contract  of  as-  the  redemptioner."    Citing  Cushing 

surance,  so  far  as  we  can  see,  re-  v.  Thompson,  34  Me.  496;  Mclntire 

quired  the  mortgagee,  unless  inter-  v.   Plaisrted,   68   Me.    363;    King  v. 

rogated.  to  state  the  nature  of  his  State  Mutual  .Fire  Insurance  Co.  7 

interest  in  the  property."  Cush.  1,  54  Am.  Dec.  683. 

"  Williams  v.  Roger  Williams  Ins.        "  Strong    v.    Manufacturers'    Ins. 

Co.  107  Mass.  377,  9  Am.  Rep.  41.  Co.  10  Pick.  40,  20  Am.  Dec.  507. 

'^Sussex  Co.  Mut.  Insurance  Co.        ^'Strong    v.    Manufacturers'    Ins. 

V.  Woodruff,  26  N.  J.  L.  541.  Co.  10  Pick.  40,  20  Am.  Dec.  507. 

"Demlng  Inv.  Co.  v.  Dickerman, 
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erty  until  he  receives  the  deed,  and  in  the  meantime  the  mortgagor 
faae  at  least  the  right  to  occupy  or  to  collect  the  rents ;  and  until  then 
the  sale  is  not  complete,  nor  is  the  right  to  redeem  concIuBlTely 
barred.'*  Even  after  a  mortgagor  has  conveyed  his  equity  of  redemp- 
tion subject  to  the  mortgage,  or  his  grantee  has  assumed  the  paymeot 
of  it,  he  retains  an  insurable  interest,  because  he  is  liable  upon  the 
mortgage  note  to  the  holder  of  the  mortgage,  and  is  therefore  inter- 
.  ested  in  the  preservation  of  the  property  charged  with  the  payment 
of  it."  And  even  after  an  absolute  conveyance,  intended,  however, 
as  a  security  merely,  and  therefore  in  equity  a  mortgage,  the  mort- 
gagor retains  an  insurable  interest."* 

§899.  When  application  abouli  atate  incumbrance. — ^The  exist- 
ence of  a  moH^ge  upon  a  building,  for  the  insurance  of  which  appli- 
cation is  made,  is  a  material  fact,  if  inquired  about,  and  any  misrep- 
resentation in  regard  to  tlie  existence  of  the  incumbrance  or  the 
amount  of  it  will  render  void  the  policy. '^  Although  the  original 
amount  of  the  mortgage  be  correctly  stated,  a  failure  to  disclose  the 
existence  of  accumulated  interest  to  a  large  amount  has  been  held  to 
invalidate  the  policy.**  But  if  the  principal  of  the  mortgage  be  cor- 
rectly stated,  the  omission  to  include  interest  upon  it  then  aecmiag, 
bat  not  then  due,  does  not  make  the  representation  of  the  amount  of 

"  Gordon  v.    Haas.   F.   A  Marine  -And  to  Kke  effect,  Brown  v.  People's 

Ins.  Co.  2  flck.  249;  Buffalo  Steam-  Mut.  Ins.  Co.  11   Cush.  280.     Void 

Engine  Works  v.  Sun  Mut.  Ins.  Co.  also  when  subject  to  a.  preexisting 

IT  N.  Y.  401,  404;  Insurance  Co.  v.  mortgage  not  recorded:     Packard  v. 

Sampson,  38  Ohio  St  672.     In  Mc-  Agawam  Mut.  F.  Ins.  Co.  2  Gray. 

Laren  v.  Hartford  F.  Ins.  Co.  G  N.  334-    Misrepresentation  as  to  the  ex- 

T.  151,  It  was  held  that  the  mort-  Istence  of  mortgage:    .^tna  Ins.  Co. 

gagor  could  not  recover  for  a  loaa  v.  Hesh,  40  Mich.  241,  S  Ins.  L:  J. 

happening  after  a  sale  under  a  de-  271;  Draper  v.  Charter  Oak  F.  Ins. 

cree  of  foreclosure,  and  before  the  Co.  2  Allen,  569;  Bowdltch  Mut.  F. 

delivery  of  the  deed,  having  then  Ins.  Co.  v.  Wlnslow,  8  Grar.  38.  3 

DO  insurable  interest;  but  this  rul-  Qrar,  415;  Falls  v.  Conway  Hut  F. 

Ing  Is  doubted  in  Cheney  v.  Wood-  Ina.  Co.  7  Allen,  46;  Towne  v.  Fitcb- 

rutl,  45  N.  Y.  98.    And  see  Brown  v.  burg  Mut  F.  Ins.  Co.  7  Allen,  51; 

Frost,  Hoff.  41.  Murphy  v.  People's  Eq.  Mut.  F.  Ini. 

"Waring  v.  Loder,  53  N.  Y.  GSl;  Co.  7  Allen,  239;  Smith  v.  Columbia 

Herkimer   v.   Hlce,    27   N.   Y.   163;  Ins.  Co.  17  Pa.  St  253,  55  Am.  Dec. 

Strong  V.  Manufacturers'  Ina.  Co.  10  546;    Titus  v.  Qlens  Falls  Ins.  Co, 

Pick.  40,  20  Am.  Dec.  507;  Buck  T.  ?l  N  T.  410;  Woodward  ».  Republic 

Pbcenlz  Ins.  Co.  76  Me.  ESS.  F.  Ins.  Co.  32  Hun,  366;    Byers  v. 

"  Hodges  V.  Tennessee  Marine  A  Farmers'  Ins.  Co.  36  Ohio  St  606.  35 

F.  Ins.  Co.  8  N.  Y.  416;   Walsh  v.  Am.  Rep.  623.    Whether  a  deed  of 

Phlla.  F.  AsBo.  127  Mass.  383.  trust  is  compatible  with  an  entire. 

"  Davenport  v.  N.  B.  Mut  F.  Ins.  unconditional,   and   sole   ownersblp 

Co.  6  Cuab.  340;  Van  Buren  v.  St.  of  the  property  by  the  assured,  see 

Joseph  County  Village  P.  Ins.  Co.  28  Manhattan  F.  Ins.  Co.  v.  Weill.  2S 

Ulch.  393.   Stating  the  mortgage  to  Oratt  389.  SG  Am.  Rep.  364. 
be  about  13.000,  when  It  was  in  fact        "  Jacobs  v.  Eagle  Mut.  F.  Ins.  Co. 

14,000,  has  that  effect.    Hsyward  v.  T  Allen,  133. 
N.  E.  Mut  F.  Ins.  Co.  10  Gush.  444. 
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the  mcumbrance  untrue,  nor  render  the  policy  void."  The  failure 
of  an  applicant  for  insurance  to  disclose  the  existence  of  a  mortgage 
which  has  been  paid,  or  one  which  is  invalid  by  reason  of  its  having 
been  obtained  by  fraud,  does  not  render  the  policy  void.** 

Knowledge  on  the  part  of  the  insurer  of  the  existence  of  a  mort- 
gage may  be  inferred  from  the  circumstances  of  the  case,  though  not 
actually  disclosed  by  the  insured;**  thus  where  the  insurers  of  prop- 
erty, upon  which  there  was  at  the  time  an  undisclosed  mortgage,  after- 
wards insured  the  interest  of  the  mortgagee  and  later  still  renewed  the 
first  policy,  the  circumstances  warranted  a  finding  that  the  insurers 
knew  of  the  mortgage  when  they  renewed  the  policy  to  the  mort- 
gagor.** Knowledge  on  the  part  of  an  agent  of  the  insurers  of  an  in- 
cumbrance will  be  imputed  to  the  insurers  themselves.*'  Knowledge 
of  the  existence  of  an  incumbrance  on  the  part  of  the  agent  authorized 
to  solicit  the  insurance  will  bind  the  company,  although  the  application 
filled  up  by  him  stated  that  there  was  no  incumbrance.** 

Although  the  policy  be  taken  upon  the  interest  of  a  mortgagee,  a 
concealment  of  the  existence  of  prior  mortgages  held  hy  him  when 
their  disclosure  was  called  for  avoids  the  policy.** 

When  incumbrances  are  not  made  material  by  an  inquiry  in  rela- 
tion to  them,  the  applicant  is  not  bound  to  disclose  them.  It  is  only 
necessary  that  he  should  have  an  insurable  interest.*® 


II.    Insurance  by  the  Mortgagor  for  the  Benefit  of  the  Mortgagee. 

§  400.  When  the  mortgage  provides  that  the  mortgagor  shall  keep 
the  premises  insured  for  the  benefit  of  the  mortgagee,  and  in  fulfill- 
ment of  this  covenant  he  takes  out  a  policy  of  insurance  in  his  own 
name,  which  is  not  assigned  to  the  mortgagee  or  made  payable  to  him 
in  any  way,  the  mortgagee  is  regarded  as  having  an  equitable  lien 
upon  the  proceeds  of  the  policy  ;•*  and  if  his  mortgage  is  duly  record- 


"  Titus  V.  Glens  FaUs  Ins.  Co.  81 
N.  Y.  410. 

**  Lycoming  Fire  Ins.  Co.  v.  Jack- 
son, 83  111.  302,  25  Am.  Rep.  386. 

"Woodward  v.  Republic  F.  Ins. 
Co.  32  Hun,  365. 

"State  Ins.  Co.  v.  Todd,  83  Pa. 
St  272. 

"Holmes  v.  Drew,  16  Hun,  491. 

"Boetcher  v.  Hawkeye  Ins.  Co. 
47  Iowa,  253,  7  Am.  Law  Rec.  383; 
Woodward  v.  Republic  F.  Ins.  Co. 
32  Hun,  365. 

"Smith  V.  Columbia  Ins.  Co.  17 
Pa.  St.  253,  55  Am.  Dec.  546. 

"  Norwich  Fire  Ins.  Co.  v.  Boomer, 
62  111.  442,  4  Am.  Rep.  618;  Lycom- 


ing F.  Ins.  Co.  V.  Jackson,  83  111. 
302,  25  Am.  Rep.  386. 

"  Vernon  v.  Smith,  5  Barn,  ft  Aid. 
1;  Wheeler  v.  Ins.  Co.  101  U.  S.  439; 
In  re  Sands  Ale  Brewing  Co.  3  Biss. 
175;  Carter  v.  Rockett,  8  Paige,  437; 
Cromwell  v.  Brooklyn  F.  Ins.  Co. 
44  N.  Y.  42,  47,  per  Earl,  C.  4  Am. 
Rep.  641;  Thomas  v.  Vonkapff,  6 
Gill  ft  J.  372;  Norwich  F.  Ins.  Co. 
V.  Boomer,  52  111.  442,  4  Am.  Rep. 
618;  Providence  County  Bank  v. 
Benson,  24  Pick.  204;  Dunlop  v. 
Avery,  24  Hun,  509;  Miller  v.  Aid- 
rich,  31  Mich.  408;  Ames  v.  Richard- 
son, 29  Minn.  330;  Chipman  v.  Car- 
roll,   53    Kan.    163,    35    Pac.    1109. 
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ed,  the  coTenant  for  ineuiance  is  regarded  by  some  authorities  as  nm- 
niiig  with  the  land,  and  ae  giving  notice  of  the  right  to  othere,  so  that 
DO  Bubeequent  assignmeiit  of  the  policy  would  affect  hie  rights."  It 
is  immaterial  in  this  respect  whether  the  policy  existed  at  the  time 
of  the  mortgage,  or  waa  afterwards  taken  out  -by  the  mortgagor." 
The  mortgagee  in  such  case  stands  in  the  position  of  an  assignee  of  a 
chose  in  action ;  he  must  enforce  his  rights  in  the  name  of  the  mort- 
gagor, but  his  interest  is  snfficient  to  enable  him  to  hold  the  proceeds 
against  an  attaching  creditor  or  any  subsequent  assignee.  But  these 
cases  which  support  the  claim  of  the  mortgagee  to  insurance  obtained 
by  the  mortgagor  in  his  own  name  are  regarded  as  resting  upon  special 
facts  which  justify  the  inference  that  the  insurance  in  question  was 
obtained  by  the  mortgagor  with  the  intent  to  perform  his  agreement 
to  insure  for  the  benefit  of  the  mortgagee,  or  that  the  agreement  had 
reference  to  the  insurance  already  obtained.  Accordingly,  where  there 
was  no  ground  for  such  inference,  and  the  insurance  company  paid  the 
amount  of  lose  to  the  mortgagor,  the  Supreme  Court  of  Massachusetts 
held  that  the  mortgagee  had  no  equitable  lien  upon  the  policy,  and 
could  not  recover  in  the  name  of  the  mortgagor." 

When  the  mortgagor,  in  a  mortgage  containing  such  a  covenant, 
has  procured  a  policy  in  his  own  name,  and  after  a  loss  has  delivered 
the  policy  to  a  third  person  in  tmst,  to  collect  the  insurance  money, 
and  pay  from  it  the  mortgage 'debt,  the  mortgagee  thereupon  has  an 
equitable  lien  upon  the  policy  which  he  may  enforce,  although  the 
mortgagor  afterwards  obtains  possession  of  the  policy  and  fraudu- 
lently seeks  to  avail  himself  of  it  for  his  sole  benefit."  A  mortgagee 
is  entitled  to  the  benefit  of  a  policy  upon  the  mortgaged  property  un- 
der a  covenant  for  insurance  where  the  mortgagor  represented  that  the 
property  was  covered  by  this  particular  policy  which  be  agreed  to 

A  provlBlon  that  the  mortgagor  The  poller  )n  this  case  was  In  ex- 
shall  keep  the  building  insured  for  latence  when  the  mortgage  waa 
the  benefit  of  the  mortgagee  "to  the  made,  and  conformed  In  amount  to 

amount   ot   thousand   dollars"  the    required    Insurance;     and    the 

is  Incomplete  and  does  not  bind  the  court  found  as  a  fact  that  the  luteo- 
mortgagor  to  Insure  for  any  amount,  tion  of  the  parties  wae  that  this 
McCaslin  t.  Advance  Mfg.  Co.  165  particular  poller  should  be  assigned 
Ind.  2SS.  58  N.  E.  67.  The  blank  to  the  mortgagee.  See.  also,  Ames 
not  being  dlled  the  mortgage  con-  t.  Richardson.  29  Minn.  330:  Chip- 
tains  no  agreement  requiring  the  man  v.  Carroll,  63  Kan.  163.  36  Pac. 
mortgagee      to      insure      for     any  1109. 

amount.   Citing  Palmer  v.  Poor,  121        "  Steams  v.  Quincy  Mut.  F.  Ins. 

Ind.  US.  6  L.  R.  A.  469,  22  N.  E.  Co.  124  Mass.  61,  26  Am.  Rep.  61T. 

984;   Wleltfong  v.  Schafer.  121   Ind.  See  Farmers'  Loan   A   Trust  Co.  t. 

264,  23  N.  B.  91.  Penn.  Plate  Glass  Co.  103  Fed.  132. 

"  In  re  Sands  Ale  Brewing  Co.  3        '  Hazard  v.  Draper.  7  Allen.  2ET. 

Blss.  175.  And  see  Providence  County  Bank  t- 

■*  Nichols  V.  Baxter,  6  R.   I.  491.  Benson,  24  Pick.  204. 
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transfer  as  collateral  security,  but  in  fact  transferred  s  policy  uponi 
a  building  which  had  been  removed  from  the  mortgaged  premises,, 
and  retained  the  policy  he  agreed  to  assign.    It  was  fraud  in  him  to  ^ 
assign  a  worthless  policy,  and  retain  the  policy  expressly  stipulated 
for  the  mortgagee's  security .*• 

When  a  lessee  has  effected  insurance  under  a  provision  in  his  lease  • 
that  a  policy  shall  be  taken  by  him,  and  the  money  payable  under  it 
shall  be  applied  in  restoring  the  premises,  the  benefit  of  the  insurance 
passes  by  a  mortgage  of  his  term  without  special  mention  of  it.'^ 

In  general,  however,  it  may  be  said  that  a  covenant  to  insure  for* 
the  benefit  of  the  mortgagee  is  not  a  covenant  running  with  the  land,, 
but  is  entirely  personal  in  its  character;  and  therefore-  the  holder  of 
a  mortgage  cannot  claim  the  benefit  of  an  insurance  procured  by  a 
purchaser  of  the  equity  of  redemption  from  the  mortgagor.'*    But  if 
the  purchaser  or  his  agent  has  an  indorsement  made  upon  the  policy,, 
making  the  loss  payable  to  the  mortgagee,  the  latter  is  entitled  to  the- 
insurance,  and  his  right  to  receive  it  cannot  be  revoked  by  a  cancella- 
tion of  the  indorsement  made  without  his  knowledge  or  assent.'* 
But  where  the  mortgagor  after  failing  to  insure  in  accordance  with 
such  a  covenant  transfers  the  property  to  a  voluntary  assignee  fer- 
tile benefit  of  creditors,  insurance  taken  out  by  such  assignee  who- 
stands  in  the  shoes  of  the  assignor,  must  be  assumed  to  be  taken 
out  in  fulfillment  of  the  mortgagor's  covenant,  and  in  the  event  of 
loss  the  amount  collected  under  the  policies  inures  to  the  benefit  of 
the  mortgagee,  and  feannot  be  retained  by  the  assignee  as  represent- 
ing his  interest,  or  that  of  general  unsecured  creditors,  in  the  equity 
of  the  property.*® 

The  purchaser  of  an  equity  of  redemption  subject  to  a  mortgage 
which  requires  the  mortgagor  to  insure  for  the  benefit  of  the  mort- 
gagee is  not  bound  by  such  covenant.** 

Where  the  agreement  to  keep  insurance  for  the  benefit  of  the 
mortgagee  was  merely  verbal,  but  the  mortgagor  had  acted  upon  it 
by  obtaining  such  insurance,  and  his  grantee  having  knowledge  of 


"Doughty  V.  Van  Horn,  29  N.  J. 
Eq.  90. 
"Garden  v.  Ingram,  23  L.  J.  Ch. 

478. 

"Farmers'  Loan  ft  Trust  Co.  v. 
Penn  Plate  Glass  Co.  186  U.  S. 
434,  8.  c.  103  Fed.  132,  citing  Ver- 
non V.  Smith,  5  Bam.  ft  Aid.  1, 
7;  Thomas  v.  Vonkapff,  6  Gill  ft 
J.  372;  Miller  v.  Aldrich.  31  Mich. 
408.  411;  Ellis  v:  Kreutzlnger.  27 
Mo.  311;  Nichols  ▼.  Baxter,  5  R.  I. 


491;  Masury  v.  Southworth,  9  Ohio 
St.  340,  348;  In  re  Sands  Ale  Brew- 
ing Co.  3  Biss.  175;  Columbia  Ins. 
Co.  V.  Lawrence,  10  Pet.  507,  513; 
In  re  Norwich,  118  U.  S.  468,  494; 
Dunlop  V.  Avery,  89  N.  Y.  592;  Reid 
V.  McCrum,  91  N.  Y.  412. 

•  Reid  V.  McCrum.  91  N.  Y.  412. 

*®  American  Ice  Co.  v.  Eastern 
Trust  ft  Bank  Co.  188  U.  S.  626. 

*' Farmers'  Loan  ft  Trust  Co.  v. 
Penn  Plate  Glaaa  Co.  loa  Fed.  132.. 
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the  agreement  subsequently  surrendered  this  policy  and  took  an- 
other, which  was  not  payable  to  the  mortgagee,  it  was  held  that  he 
was  nevertheless  entitled  in  equity  to  have  the  insurance  money  ap- 
plied in  payment  of  the  mortgage  debt.** 

§  401.  But  if  there  is  no  oovenant  or  agreement  in  the  mortgage 
that  the  premises  shall  be  insured  for  the  benefit  of  the  mortgagee, 
the  mere  fact  that  his  mortgage  covers  the  property  insured  and 
the  insured  is  personally  liable  for  the  debt  gives  the  mortgagee  no 
corresponding  claim  upon  the  policy  or  the  proceeds  of  it.**  His 
claim  is  then  no  better  than  that  of  any  creditor  of  the  mortgagor. 
The  policy  is  strictly  a  personal  contract.  It  does  not  attach  to  the 
mortgage  or  to  the  realty.  It  has  even  been  held  that  a  mere  cove- 
nant by  the  mortgagor  to  effect  insurance,  without  any  stipulation 
that  it  is  for  the  benefit  of  the  mortgagee,  or  that  the  loss,  shall 
be  paid  to  him,  does  not  imply  that  the  mortgagor  shall  apply  the 
insurance  money  either  in  discharge  of  the  mortgage  debt  or  in 
restoration  of  the  property.**  A  covenant  to  eflfect  insurance  is  not 
without  meaning,  or  without  advantage  to  the  mortgagee,  although 
it  be  not  either  expressly  or  impliedly  made  for  his  benefit. 

§  402.   The  mortgagee  may  have  an  equitable  lien  upon  a  policy 

• 

taken  by  the  mortgagor,  although  the  mortgage  provides  that  the 
mortgagee  himself  may  insure.  While  a  mortgagee,  merely  as  such, 
has  no  interest  .in  or  claim  to  a  policy  of  insurance  effected  by  the 
mortgagor  upon  the  property  mortgaged  for  his  benefit,  and  each 
h  3  an  insurable  interest,  and  may  effect  separate  insurance,  yet  one 
insurance  for  the  benefit  of  both  is  generally  provided  for  by  a  cov- 
enant or  condition  that  the  mortgagor  shall  keep  the  premises  insured 
for  the  benefit  of  the  mortgagee,  and  the  policy  should  then  be  taken 
out  by  the  mortgagor,  payable  to  the  mortgagee  in  case  of  loss,  or 
the  policy  should  be  assigned  to  him.  But  if  the  mortgagor  after- 
wards takes  out  a  policy  in  his  own  name  and  fails  to  assign  it,  or 
to  make  it  payable  to  the  mortgagee,  such  a  contract  in  the  mort- 
gage creates  an  equitable  lien  in  favor  of  the  mortgagee,  upon  the 

"Miller  v.  Aldrich,  31  Mich.  408.  Ins.  Co.  8  Sum.  182;   McDonald  v. 

"Lynch  v.  Dalzell,   4  Bro.  Pari.  Black,  20  Ohio.  185,  55  Am.  Dec.  448 ; 

Cases,  431;  Neale  v.  Reid.  8  Dowl.  Plimpton  v.  Ins.  Co.  43  Vt  497.  5 

&  Ry.  156,  158;  Powles  v.  Innes,  11  Am.  Rep.  297;    Nichols  v.   Baxter, 

M.  &  W.  10;  Lees  v.  Whiteley.  L.  R.  5  R.  I.  491;  Ryan  v.  Adamson,  57 

2  Eq.  143;  Carter  V.  Rockett,  8  Paige,  Iowa,  80,  10  N.  W.  287;   Ames  v. 

437;    Wilson   v.    Hill,    3    Met    66;  Richardson.  29  Minn.  330.  13  N.  W. 

Columbia  Ins.  Co.  v.  Lawrence,  10  137;   Chipman  v.  Carroll,  58  Kan. 

Pet.  607;  Carpenter  v.  Prov.  Wash-  163,  35  Pac.  1109. 

Ington  Ins.  Co.  16  Pet.  495;  Vande-  ••Lees  v.  Whiteley.  L.  R.  2  Bq. 

graaff  v.  Medlock,  8  Port.  389,  29  143. 
Am.  Dec.  256;   Hancox  v.  Fishing 
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money  due,  for  a  loss  under  such  a  policy,  to  the  extent  of  his  interest, 
although. the  mortgage  contained  a  provision  that  the  mortgagee,  in 
default  of  the  mortgagor's  insuring,  might  take  out  a  policy  at  the 
expense  of  the  mortgagor,  and  under  the  security  of  the  mortgage, 
for  the  premiums.  The  insurance  company,  and  an  assignee  of  the 
policy  on  notice  of  the  rights  of  the  mortgagee  prior  to  the  assign- 
ment, are  subject  to  the  equity.*** 

§403,  How  far  this  equitable  lien  can  affect  another  person 

who  has.  subsequently  acquired  a  specific  assignment  of  the  policy  is 
a  question  not  very  definitely  settled  by  the  authorities.*^  In  the 
case  cited,  there  was  no  occasion  for  the  court  to  go  further  than  to 
hold  that  this  equitable  lien  was  binding  upon  the  mortgagor,  and 
after  his  decease  upon  his  legal  representatives.  Mr.  Justice  Archer, 
however,  in  delivering  the  opinion  of  the  court,  expressed  the  view 
that  if  the  insurance  policy  or  fund  had  been  passed  over  by  the 
mortgagor,  for  a  valuable  consideration  without  notice,  to  a  third 
person,  the  right  of  such  third  person  would  prevail,  because  he 
would  have  an  equity  also;  and,  having  the  possession,  he  would  be 
protected,  on  the  principle  that  the  title  of  one  who  has  both  a  fair 
possession  and  an  equitable  title  shall  be  preferred  to  that  of  a  mere 
equitable  interest. 

In  another  aspect  of  the  case,  the  learned  judge  expressed  views 
which  go  far  towards  sustaining  the  position  that  the  lien  created 
in  favor  of  the  mortgagee  by  the  covenant  for  insurance  is  good 
against  one  who  might  afterwards  take  an  assignment  of  the  policy. 
'That  this  is  a  covenant  running  with  the  land  can,  we  think,  scracely 
be  doubted.  The  covenants  to  repair  and  rebuild  are  admittedly  so. 
And  what  is  this  but  in  effect  a  modified  covenant  to  repair  and 
build?    The  insurance  is  to  be  kept  up,  so  that  in  case  of  loss  by  fire 


•Wheeler  v.  Ins.  Co.  101  U.  8. 
439;  Nichols  v.  Baxter,  5  R.  I.  491. 
And  see  Miller  v.  Aldrich,  31  Mich. 
408. 

•Thomas  v.  Vonkapff,  6  6111  ft 
J.  372.  Archer,  J.,  said:  "But  here 
the  administrators  have  a  mere 
naked  legal  right,  subject  to  the 
mortgagee's  equity.  That  the  ad- 
ministrators represent  the  creditors 
cannot  change  the  character  of  this 
equity  of  the  mortgagee,  or  weaken 
its  efficacy.  The  particular  creditor 
and  the  general  creditor  stand  in 
different  attitudes.  The  former  never 
trusted  to  the  personal  credit  of  the 
mortgagor,  but  trusted  and  looked  to 


this  particular  fund,  to  satisfy  his 
debt  or  give  him  security  for  it.  The 
general  creditors  trusted  to  a  per- 
sonal credit  alone.  What  has  pro- 
duced this  fund?  The  advance  of 
money  upon  its  faith.  .  .  .  But 
again :  the  covenant  is  expressly  for 
the  benefit  of  the  particular  creditor, 
not  for  the  benefit  of  the  general 
creditors;  and  if  they  participate 
in  it,  they  get  that  which  they  never 
could  have  looked  to,  and  the  extent 
to  which  they  derive  advantage 
from  it,  to  the  same  extent  do  they 
take  from  that  creditor  who  looked 
exclusively  to  it."  And  see  Giddings 
V.  Seevers,  24  Md.  863. 
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the  sum  insured  shall  be  immediately  applied  to  rebuilding  the  prop- 
erty on  the  premises.  Being  of  this  character,  it  would  run  with  the 
land,  just  as  would  an  ordinary  and  absolute  covenant  to  repair  or 
rebuild ;  and,  running  with  the  land,  the  record  of  the  mortgage  would 
be  notice  to  all  the  general  creditors,  and  they  would,  therefore,  have 
no  just  pretensions  to  participate  in  the  fund,  to  the  prejudice  of  the 
particular  creditor." 

§  401.  That  the  lien  created  by  inoh  a  covenant  ii  valid  as  against 
the  mortgagor's  assignee  in  bankzuptey  was  decided  in  a  recent  case 
in  the  District  Court  of  the  United  States  for  the  Northern  District 
of  Illinois,^®  and  there  was  an  intimation  by  the  court  that  a  specific 
assignment  to  a  particular  creditor  would  not  have  avoided  the  effect 
of  the  covenant. 

§  405.  In  Haine  it  is  provided  by  statute^*  that  a  mortgagee  of 
any  real  estate  shall  have  a  lien  upon  any  policy  of  insurance  against 
loss  by  fire  procured  thereon  by  the  mortgagor,  to  take  effect  from 
the  time  he  files  with  the  secretary  of  the  company  a  written  notice 
briefly  describing  the  mortgage,  the  estate  conveyed,  and  the  sum  re- 
maining unpaid  thereon.  If  the  mortgagor  consents  in  writing  filed 
with  the  secretary  that  the  whole  or  a  part  of  the  sum  secured  by  the 
policy  shall  be  applied  to  the  payment  of  the  mortgage,  the  mort- 
gagee's receipt  shall  be  a  sufficient  discharge.  If  the  mortgagor  docs 
not  so  consent,  the  mortgagee  may,  at  any  time  within  sixty  days 
after  a  loss,  enforce  his  lien  by  a  suit  against  the  mortgagor,  and 
the  company  as  his  trustee,  in  which  judgment  may  be  rendered  for 


^•In  re  Sands  Ale  Brewing  Co. 
3  Bias.  175.  Mr.  Justice  Blodgett 
said:  "My  conclusion  then  is,  that 
the  covenant  by  the  bankrupt  to 
insure  operated  to  assfgn  in  equity 
to  the  petitioner  the  benefit  of  any 
insurance  effected  by  the  bankrupt 
on  the  mortgaged  property.  It  is 
no  answer  to  say  that  the  mort- 
gagee might  have  Insured  in  de- 
fault of  insurance  by  the  mort- 
gagor, because  the  mortgagor  had 
Insured,  and  his  insurance  inured 
at  once  to  the  benefit  of  the  mort- 
gagee. It  is  urged  by  way  of  argu- 
ment in  behalf  of  one  creditor — 
the  Union  National  Bank— that  if 
all  or  part  of  these  policies  had 
been  assigned  to  that  creditor,  they 
could  have  been  held  then  as 
against  the  petitioner,  and  that  the 
assignee,  holding  for  the  benefit  of 
all  creditors,  occupies  the  same  posi- 


tion; but  this  argument  is  falla- 
cious, because  it  overlooks  or  ig- 
nores the  fact  that  all  creditors  had 
notice  of  the  petitioner's  equitable 
right  to  this  insurance  money,  and 
could  acquire  no  valid  interest 
therein  as  against  him.  Equity 
made  this  assignment  the  moment 
the  insurance  was  effected,  if  the 
mortgagor  did  not  do  it.  .  .  . 
The  lien  is  neither  doubtful  nor 
general,  but  is  clear  and  specific. 
It  is  but  carrying  out  the  intent 
of  the  parties,  and  giving  the  mort- 
gagee the  security  he  had  bargained 
for,  and  which  he  had  given  the 
whole  world  notice  he  was  entitled 
to." 

*»R.  S.  1871.  ch.  49,  §§  32-36;  R. 
S.  1883.  ch.  49,  §§  52-56.  The  stat- 
ute annuls  all  provisions  of  a  policy 
at  variance  with  it.  Emery  v.  Pis- 
cataqua  F.  ft  M.  Ins.  Co.  52  Me.  322. 
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what  is  found  due  upon  the  policy,  notwithstanding  the  time  of  pay- 
ment of  the  whole  sum  secured  by  the  mortgage  has  not  arrived."" 
The  amount  recovered  is  first  applied  to  the  payment  of  the  costs 
of  suit,  and  then  to  the  payment  of  the  mortgage  debt ;  and  the  bal- 
ance, if  any,  is  retained  by  the  company  and  paid  to  the  mortgagor. 
When  two  or  more  mortgagees  claim  the  benefit  of  this  lien,  their 
rights  are  determined  according  to  the  priority  of  their  claims  and 
mortgages  by  the  principles  of  law.  When  a  mortgagee  claims  the 
benefit  of  this  lien,  any  policy  of  insurance  previously  or  subsequently 
procured  by  him  on  his  interest  as  mortgagee  is  void,  unless  it  is 
consented  to  by  the  company  insuring  the  mortgagor's  interest. 

§  406.  Lots  payable  to  the  mortgagee. — ^When  a  policy  is  taken  in 
the  name  of  the  mortgagor,  but  the  insurance  is  made  payable  to  the 
mortgagee  in  case  of  loss,  the  contract  is  with  the  mortgagor,  and  is 
for  the  insurance  of  his  interest,  and  the  mortgagee  can  recover  only 
in  case  the  mortgagor  could  have  done  so,  unless  the  policy  contains 
special  provisions  in  favor  of  the  mortgagee.*^^  The  making  of  the 
policy  payable  to  the  mortgagee  is  regarded  as  an  appointment  to 
receive  any  money  which  might  become  due  from  the  insurers  by 
reason  of  any  loss  which  the  mortgagor  might  sustain.  It  is  still 
a  contract  to  indemnify  the  mortgagor  against  a  loss,  and  not  a  con- 
tract to  indemnify  the  mortgagee.'^  Thus,  when  a  mortgagor  has 
procured  a  policy  *'as  his  interest  might  appear,"  the  loss,  if  any. 


"'A  mortgagee  has  no  lien  upon 
a  policy  procured  by  the  mortgagor 
which  the  insurers  have  in  good 
faith  settled  before  the  expiration 
of  sixty  days  after  loss,  and  before 
any  notice  of  the  loss  has  been  filed 
with  the  secretary,  although  such 
notloe  be  afterwards  filed  within 
the  sixty  days.  Bums  v.  Collins, 
64  Me.  215. 

'^Franklin  Savings  Institution  v. 
Central  Mut  F.  Ins.  Co.  119  Mass. 
240;  Turner  v.  Quincy  Mut.  F.  Ins. 
Co.  109  Mass.  668;  Fogg  v.  Middle- 
sex Mut  F.  Ins.  Co.  10  Cush.  337; 
Hale  V.  Mechanics'  Mut  Fire  Ins. 
Co.  6  Gray,  169,  66  Am.  Dec.  410; 
Loring  v.  Manufacturers'  Ins.  Co. 
8  Gray,  28;  Brunswick  Sav.  Inst. 
V.  Commercial  Union  Ins.  Co.  68 
Me.  313,  28  Am.  Rep.  56;  Smith  v. 
Union  Ins.  Co.  120  Mass.  90;  Fitch- 
burg  Savings  Bank  v.  Amazon  Ins. 
Co.  125  Mass.  431;  Merwln  v.  Star 
F.  Ins.  Co.  7  Hun,  659;  Grosvenor 
V.  Atlantic  F.  Ins.  Co.  17  N.  Y. 
391;   Bidwell  v.  Northwestern   Ins. 


Co.  19  N.  Y.  179;  Perry  v.  Loril- 
lard  F.  Ins.  Co.  61  N.  Y.  214;  Weed 
V.  London  ft  L.  F.  Ins.  Co.  116  N. 
Y.  106,  22  N.  B.  229;  Moore  v. 
Hanover  F.  Ins.  Co.  141  N.  Y.  219; 
36  N.  E.  191.  The  fact  that  the 
policy  is  payable  to  the  mortgagee 
is  not  inconsistent  with  an  allega- 
tion, In  a  criminal  prosecution  of 
the  mortgagor  for  burning  a  build- 
ing with  intent  to  defraud  the  in- 
surers, that  the  building  was  in- 
sured to  the  accused.  State  v. 
Byrne,  45  Conn.  273,  8  Ins.  L.  J. 
4,  28. 

••Jones  V.  Haines,  117  Iowa,  77; 
Milllken  v.  Woodward  (N.  J.),  45 
Atl.  796;  Dodge  v.  Hamburg-Bre- 
men F.  Ins.  Co.  4  Kan.  App.  415, 
46  Pac.  125;  Williamson  v.  Insur- 
ance Co.  86  Wis.  393,  57  N.  W. 
46;  Continental  Insurance  Co.  v. 
Hulman,  92  111.  145,  34  Am.  Rep. 
122;  Grosvenor  v.  Insurance  Co.  17 
N.  Y.  391.  Otherwise  see  Burrows 
V.  McCalley,  17  Wash.  269,  49  Pac. 
508. 
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payable  to  the  mortgagee  as  collateral  security  for  the  mortgage  debt^ 
the  mortgagee  has  no  authority  to  consent  to  the  cancellation  of 
the  policy;  and  if  he  does  so,  and  takes  out  a  new  policy  in  his  own 
name,  he  will  have  only  the  same  rights  under  it  that  he  had  under 
the  old  policy.  Therefore,  if  a  loss  occurs,  and  the  mortgagor  re- 
stores the  building  to  the  same  condition  it  was  in  before,  the  insur- 
ance is  payable  to  the  mortgagor  and  not  to  the  mortgagee,  the  latter 
having  sustained  no  loss  or  damage.^'  In  a  case  before  the  Court 
of  Appeals  of  New  York,**  Mr.  Justice  Harris  described  the  rights 
of  the  parties  in  such  a  case  as  follows:  '^The  undertaking  to  pay 
the  plaintiff  was  an  undertaking  collateral  to  and  dependent  upon 
the  principal  undertaking  to  insure  the  mortgagor.  The  effect  of  it 
was,  that  the  defendants  agreed  that,  whenever  any  money  should 
become  due  to  the  mortgagor  upon  the  contract  of  insurance,  they 
would,  instead  of  paying  it  to  the  mortgagor  himself,  pay  it  to  the 
plaintiff.  The  mortgagor  must  sustain  a  loss  for  which  the  insurers 
were  liable,  before  the  party  appointed  to  receive  the  money  would 
have  a  right  to  claim  it.  It  is  the  damage  sustained  by  the  party 
insured,  and  not  by  the  party  appointed  to  receive  payment,  that  is 
recoverable  from  the  insurers.'*  It  was  accordingly  held  in  this  case 
that,  the  mortgagor  having  parted  with  his  interest  in  the  property 
before  the  loss,  the  mortgagee,  to  whom  the  loss  was  payable,  could 
not  recover.  Such  a  result  is  generally  prevented  by  a  provision  in 
favor  of  the  mortgagee,  that  no  alienation  by  the  mortgagor  shall 
affect  the  mortgagee's  right  to  recover  ;***  and  frequently  protection 
is  extended  to  the  mortgagee  so  far  as  to  prevent  the  invalidating 
of  the  policy  by  any  act  of  the  mortgagor  or  owner  of  the  property 
insured.*^*  Without  some  such  provision  a  stipulation  in  a  policy 
making  the  loss  payable  to  the  mortgagee,  does  not  interfere  with  a 
forfeiture  of  the  policy  by  the  acts  or  omissions  of  the  assured.*^ 

§  406a.  A  stipulation  tliat  no  sale  or  transfer  of  the  property  shall 
vitiate  the  right  of  the  mortg^ee  to  recover  in  case  of  loss,  or  that  no 
act  or  default  of  any  person  other  than  such  mortgagee  or  his  agents 
shall  affect  his  right  to  recover,  prevents  a  forfeiture  of  the  policy 
as  to  his  interest,  after  a  sale  of  the  property,  in  consequence  of  the 
breach  of  a  condition  of  the  policy,  such  as  a  condition  making  the 
policy  void  if  further  insurance  be  obtained  without  the  consent  of 

"  In  re  Moore,  6  Daly,  541.  717,  66  N.  W.  646,  58  Am.  St  Rep, 

»*Gro8venor  v.  Atlantic  Fire  Ins.  633. 

Co.  17  N.  Y.  391.    Contra  that  the  "Macomber    v.    Cambridge    Mut 

mortgagee  may  recover  see  East  v.  F.  Ins.  Co.  8  Cush.  133. 

New  Orleans  Ins.  Co.  76  Miss.  697,  <^  Springfield  F.  ft  M.  Ins.  Co.  v. 

26    So.    691.      Oakland    Home    Ins.  Allen,  43  N.  T.  389,  3  Am.  Rep.  711. 

Co.  v.  Bank  of  Commerce,  47  Neb.  "'Jones  v.  Haines,  117  Iowa,  77. 
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the  insurers/*  A  necessary  consequence  of  a  sale  is  that  the  pur- 
chaser has  a  right  to  insure  his  interest.  The  object  of  the  stipula- 
tion is  to  secure  the  insurance  of  the  mortgagee's  interest,  and  to 
avoid  the  defeat  of  this  security  by  any  sale  or  transfer  of  the  prop- 
erty; and  by  a  fair  interpretation  of  the  contract  it  means  that  the 
mortgagee's  right  to  recover  shall  not  be  vitiated  by  any  of  the  nat- 
ural consequences  or  incidents  of  sale.'* 

If  a  policy,  though  containing  a  mortgage  clause  protecting  the 
mortgagee  from  the  consequences  of  the  acts  and  omissions  of  the 
mortgagor,  provides  that  the  mortgagee  shall  notify  the  insurer  of 
any  increased  hazard  which  shall  come  to  his  knowledge,  the  policy 
is  rendered  void  by  the  failure  of  the  mortgagee  to  comply  with  this 
provision.*^ 

Aside  from  any  saving  provision  in  favor  of  the  mortgagee,  any 
act  of  the  mortgagor,  either  in  procuring  the  policy  or  in  dealing 
with  the  property  afterwards,  which  woidd  avoid  the  policy  as  to 
him,  will  avoid  it  equally  as  to  the  mortgagee;  as  by  a  misrepresenta- 
tion as  to  the  use  made  of  the  property  ;*^  or  a  violation  of  one  of  the 
provisions  of  the  policy  in  procuring  over-insurance.*^  But  no  admis- 
sions or  declarations  by  the  owner  after  a  loss  are  admissible  to  defeat 
a  recovery  by  the  mortgagee  upon  the  policy.** 

§  406b.  Where  a  policy  taken  by  a  mortgfagor  is  made  payable  to  a 
mortgagee  "as  his  interest  shall  appear,"  the  interest  of  the  mort- 
gagee covered  by  the  policy  is  that  existing  at  its  date  and  not  an  in- 
terest under  subsequent  mortgages  in  force  at  the  date  of  the  loss. 
**Whether  the  clause  is  to  be  considered  as  an  assignment  by  the 
mortgagor  of  an  insurance  upon  his  interest,  or  as  a  contract  made 
with  the  insured  by  which,  in  a  certain  contingency,  it  promises  to 

"*  Eliot  Five  Cents  Savings  Bank  to  be  upon  the  Interest  of  the  mort- 

V.  Commercial  Union  Ass.  Co.  142  gagor,  who  does  not  cease  to  be  a 

Mass.  142,  7  N.  E.  550.  party  to  the  original  contract,  and 

''City  Five  Cents  Sav.  Bank  v.  any  act  of  his  which  would  other 

Penn.  F.  Ins.  Co.  122  Mass.  165.  wise  avoid  the  insurance  will  have 

""Cole   V.   Oermania   F.    Ins.   Co.  the  same  effect,  although  the  prop* 

99  N.  T.  36;  Graham  v.  Fireman's  erty  is  in  the  hands  of  the  mort- 

Insurance  Co.  87  N.  T.  69,  41  Am.  gagee. 
Rep,  348.  If  an  insurer  assents  to  the  trans- 

"Merwin  v.  Star  Fire  Ins.  Co.  7  fer  of  an  insurance  from  a  mort- 

Hun.  659.  gagor  to  a  mortgagee,  and  at  the 

**  Buffalo  Steam-Engine  Works  v.  time  of  his  assent  imposes  further 

Sun  Mut.  Ins.  Co.  17  N.  Y.  401.  obligations   on   the   assignee,   mak- 

In  California  it  is  provided  that  ing  a  new  contract  with  him,  the 

where    a    mortgagor    of    property  acts  of  the  mortgagor  cannot  effect 

effects  insurance  in  his  own  name,  his  rights.  Civil  Code,  §S  2641,  2542; 

providing   that   the   loss    shall    be  Codes  &  Stats.  1877,  §S  7541.  7542. 
payable   to   the  mortgagee,   or   as-        **  Browning  v.  Home  Ins.  Co.  71 

signs  a  policy  of  insurance  to  the  N.  T.  508,  27  Am.  Rep.  86. 
mortgagee,  the  insurance  is  deemed 
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pay  to  the  mortgagee  an  amount  to  be  determined,  it  seems  to  us 
clear  that  the  nature  of  the  interest  and  the  extent  of  the  risk  must 
•be  made  known  at  the  time  when  the  contract  is  made^  in  order  that 
the  premium  may  be  measured  thereby.  While  the  insurance  com- 
pany cannot  be  compelled  to  pay  more  than  the  face  of  the  policy, 
yet  to  obtain  the  advantages  of  subrogation,  if  the  plaintiff's  conten- 
tion is  correct,  it  may  be  compelled  to  pay  several  times  that  amount. 
'The  clause  in  regard  to  subrogation  is  inserted  as  of  value  to  the 
company,  and  must  be  taken  into  consideration  in  measuring  the 
risk  assumed  and  the  consideration  paid  therefor;  but  if  this  amount 
cannot  be  determined  when  the  contract  is  made,  and  may  be  so  great 
as  to  make  the  subrogation  clause  worthless,  it  ceases  to  be  one  of  the 
elements  of  the  contract."®* 

§  407.  Equivalent  to  assig^nment.— In  general,  the  provision  of  a 
policy  that  the  loss,  if  any,  shall  be  paid  to  the  mortgagee,  operates 
to  give  the  mortgagee  precisely  the  same  rights  and  interest  in  the 
policy  which  he  would  have  if,  without  such  words,  the  mortgagor 
had  assigned  the  policy,  to  him  as  collateral  security  to  the  mortgage 
debt.««^ 

If  a  mortgagor,  after  assigning  a  policy  of  insurance  to  the  mort- 
gagee as  collateral  security  for  the  mortgage  debt,  satisfies  the  mort- 
gage, he  becomes  subrogated  to  the  rights  of  the  mortgagee  in  the 
policy,  and  may  maintain  an  action  thereon  for  a  loss.** 

The  insured  can,  of  course,  no  more  adjust  a  loss  payable  to  the 
mortgagee  than  he  could  release  it.*^  The  insurer  cannot  terminate 
the  contract  before  the  date  fixed  by  the  policy,  without  notice  to 
the  mortgagee.** 

In  Massachusetts  it  is  provided  that  in  case  of  loss  upon  property 
hereafter  insured  within  the  terms  of  the  fire  insurance  policies 
thereon,  all  such  insurers  thereof,  upon  the  proper  presentation  of 


"  Attleborough  Savings  Bank  v. 
Security  Ins.  Co.  168  Mass.  147, 
149,  46  N.  B.  390,  per  Lathrop,  J. 

••Grosvenor  v.  Atlantic  F.  Ins. 
Co.  of  Brook^,  5  Duer.  517,  17 
N.  Y.  891,  895;  Ennis  v.  Harmony 
F.  Ins.  Co.  8  Bosw.  516;  Luckey  v. 
Gannon.  87  How.  Pr.  134,  138.  Such 
mortgagee  is  the  "assured,"  within 
the  meaning  of  a  clause  in  the 
policy  requiring  the  "assured"  to 
deliver  the  preliminary  loss  state- 
ment. Armstrong  v.  Agricultural 
Ins.  Co.  31  N.  Y.  St.  Rep.  201,  9 
N.  Y.  Supp.  873;  Magoun  v.  Fire- 


man's Fund  Ins.  Co.  86  Minn.  486. 
91  N.  W.  5. 

Quoted  with  approval,  Conn.  Mnt 
L.  Ins.  Co.  V.  Scammon  (111.),  4 
Fed.  263,  117  U.  S.  634,  6  Sup.  Ct. 
889. 

•Billings  V.  German  Ins.  Co.  34 
Neb.  502,  52  N.  W.  397.  See  18 
Am.  Law  Reg.  N.  S.  737. 

"Harrington  v.  Fitchburg  Mut. 
F.  Ins.  Co.  124  Mass.  126,  7  Ins.  L. 
J.  618. 

••Lattan  v.  Royal  Ins.  Co.  45  N. 
J.  L.  453;  Magoun  v.  Fireman's 
Fund  Asso.  86  Minn.  486,  91  N. 
W.  5. 
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proofs  by  the  claimants  in  accordance  with  the  provisions  of  the 
policy,  together  with  an  authentic  statement  of  the  title  showing 
the  rights  and  interests  of  ail  parties  therein,  shall  pay  all  mort- 
gages expressly  protected  by  any  policies  taken  out  in  the  name  of 
the  morl^agor,  in  the  order  of  their  priority,  to  the  extent  of  their 
respective  policies  or  interests  in  their  respective  mortgage  claims, 
before  the  owner  of  the  equity  of  redemption  in  said  property  shall 
receive  anything;  but  this  provision  does  not  enlarge  the  amount 
which  any  insurance  company  would  otherwise  pay  on  account  of 
any  loss;  and  any  payment  so  made  by  any  such  company  under 
its  policy  in  accordance  with  the  provisions  of  this  act,  whether  to 
the  person  named  in  the  policy  or  not,  shall  be  deemed  and  taken 
to  be  in  payment  and  satisfaction  of  the  liability  of  such  company 
under  its  policy  to  the  full  extent  of  such  payment.** 

§408.  Who  may  bring  suit. — ^When  the  policy  is  taken  out  by 
the  mortgagor  in  his  name,  payable  in  case  of  loss  to  the  mortgagee, 
the  mortgagor  should,  with  the  assent  of  the  mortgagee,  sue  on  the 
policy  in  his  own  name.  The  mortgagor  in  such  case  is  the  party 
for  whose  benefit  the  insurance  really  operates,  whether  payment 
be  made  to  himself  or  to  the  mortgagee.''*  The  contract  of  insur- 
ance in  such  case  is  with  the  mortgagor,  notwithstanding  the  loss  is 
payable  to  the  mortgagee.  This  direction  in  the  policy  is  not  an 
assignment  of  it,  and,  although  it  is  assented  to  by  the  insurer,  the 
contract  with  the  mortgagor  is  not  thereby  merged  or  extinguished.^* 
In  an  action  on  such  a  policy  by  the  mortgagor,  the  insurer  may 
plead  payment  to  the  mortgagee  as  performance.  The  rights  of  the 
mortgagee,  and  of  the  insurers  as  well,  may  be  protected  in  all  cases 
by  a  payment  of  the  money  into  court. ''^ 

There  is  some  confusion  and  contradiction  in  the  cases  in  regard 
to  the  right  of  action  upon  a  policy  procured  by  a  mortgagor  pay- 


<*Actfl  1878,  eh.  132,  §  2;  R.  L. 
1902,  ch.  118,  §  58. 

'•Turner  v.  Qulncr  Mut  P.  Ins. 
Co.  109  Mass.  568;  Farrew  v.  Com- 
monwealth Ins.  Co.  ■  18  Pick.  53, 
29  Am.  Dec.  564;  Patterson  v. 
Triumph  Ins.  Co.  64  Me.  500;  Jack- 
son y.  Farmers'  Mut.  F.  Ins.  Co. 
5  Gray,  52;  Continental  Ins.  Co.  v. 
Hulman,  92  111.  145,  34  Am.  Rep. 
122;  Merlden  Sav.  Bank  v.  Home 
Ins.  Co.  50  Conn.  896. 

*»  Frlemansdorf  v.  Watertown  Ins. 
Co.  9  Blss.  167;  Bates  v.  Equitable 
Ins.  Co.  10  Wall.  33;  Illinois  Mut 
P.  Ins.  Co.  V.  Fix.  53  111.  151,  5 
Am.  Rep.  38;    Martin  v.  Franklin 

28 — JONBS'  MOBT. 


F.  Ins.  Co.  38  N.  J.  L.  140;  Frank- 
lin Ins.  Co.  V.  Martin,  8  Ins.  L.  J. 
81,  134,  20  Am.  Rep.  372;  Orosvenor 
V.  Atlantic  F.  Ins.  Co.  of  Brooklyn, 
17  N.  Y.  391;  Hartford  F.  Ins.  Co. 
T.  Davenport,  37  Mich.  609:  Van 
Buren  v.  St.  Joseph  County  Vlllaiee 
F.  Ins.  Co.  28  Mich.  398,  404;  Bruns- 
wick Sav.  Inst.  V.  Commercial 
Union  Ins.  Co.  8  Ins.  L.  J.  120,  68 
Me.  313,  28  Am.  Rep.  56;  Mlnnock 
V.  Eureka  P.  &  M.  Ins.  Co.  90  Mich. 
236,  51  N.  W.  367;  Clay  F.  &  M. 
Ins.  Co.  V.  Huron  S.  ft  L.  Manuf. 
Co.  31  Mich.  346. 

"Martin  v.  Franklin  P.  Ins.  Co. 
38  N.  J.  L.  140,  20  Am.  Rep.  372. 
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able  in  case  of  loss  to  the  mortgagee.  The  principle  underlying 
the  subject  is,  that  the  real  party  to  the  contract,  in  whom  the  en- 
tire interest  in  it  is  vested,  is  the  proper  party  to  enforce  it.  If  a 
policy  be  taken  by  a  mortgagee  in  this  way,  he  alone  dealing  with 
the  company  and  paying  the  premiums,  he  is  the  real  party  to  the 
contract  and  the  proper  party  to  sue,^*  if  the  policy  covers  only  the 
mortgaged  property  and  does  not  in  amount  exceed  the  mortgagee's 
interest.'*  In  like  manner,  if  the  entire  interest  in  the  policy  has 
been  vested  in  the  mortgagee,  or  assigned  to  him,  or  if  the  whole 
amount  of  the  policy  is  made  payable  to  the  mortgagee,  without 
qualification  express  or  implied,  or  it  be  less  in  amount  than  the 
debt,  he  may  enforce  it  by  suit.''*  Ordinarily,  however,  there  remains, 
by  the  very  terms  of  a  policy  insuring  the  mortgagor,  but  payable 
to  the  mortgagee  in  case  of  loss,  or  by  necessary  implication  from 
such  a  policy,  an  equitable  interest  in  the  mortgagor.  A  debt  to  the 
mortgagee  is  implied,  and  the  making  of  the  policy  payable  to  him 
implies  that  his  interest  is  limited  to  the  amount  of  this  debt.  There- 
fore, in  the  ordinary  case  of  a  policy  made  in  this  way,  there  is  a 
divided  interest;  partly  in  the  mortgagor  and  partly  in  the  mort- 
gagee. The  direction  that  payment  in  case  of  loss  be  made  to  the 
mortgagee  is  a  contingent  order  or  stipulation.'*  Making  a  policy 
payable  to  a  mortgagee  in  case  of  loss  is  a  mere  appointment  of  the 
insurance  to  the  extent  of  the  mortgagee's  interest;  it  does  not  con- 
stitute an  assignment  of  the  policy,  so  as  to  authorize  the  mortgagee 
to  sue  in  his  own  name.''  Under  the  codes  of  practice  of  some 
States,  as  in  New  York  and  other  States  which  have  adopted  the  same 
practice,  the  mortgagee  may  maintain  such  suit  in  his  own  name, 
by  virtue  of  a  provision  that  suits  shall  be  maintained  in  the  name 
of  the  real  party  in  interest.  Sometimes  the  mortgagee  is  by  statute, 
or  by  stipulation  in  the  policy  or  charter  of  the  company,  given  the 
right  to  enforce  such  a  policy.  But  aside  from  authority  so  con- 
ferred, the  mortgagor  as  a  general  rule,  so  long  as  he  retains  an  in- 
surable interest,  may  bring  the  suit.    There  can  be  no  division  of 


"Chamberlain  v.  N.  H.  P.  Ins. 
Co.  55  N.  H.  249;  Westchester  P. 
Ins.  Co.  V.  Poster.  90  111.  121. 

"Hopkins  Manuf.  Co.  v.  Aurora 
F.  &  M.  Ins.  Co.  48  Mich.  148,  11 
N.  W.  846;  Hartford  F.  Ins.  Co.  v. 
Davenport,  37  Mich.  609. 

"Hadley  v.  N.  H.  Plre  Ins.  Co. 
55   N.  H.  110.  4  Ins.  L.  J.  611. 

Under  the  Code  practice  In  New 
York,  so  long  as  the  mortgage  debt 
remains  unpaid,  the  action  should 
be  brought  by  the  mortgagee  In  his 


own  name,  er  he  should  be  joined 
as  a  party.  Ennis  v.  Harmony  F. 
Ins.  Co.  3  Bosw.  516;  Prink  v. 
Hampden  Ins.  Co.  45  Barb.  384,  31 
How.  Pr.  30;  Roussel  v.  St.  Nich- 
olas Ins.  Co.  9  J.  A  S.  279;  Berthold 
V.  Clay  P.  Ins.  Co.  2  Mo.  App.  311. 

"Brunswick  Savings  Inst.  v. 
Commercial  Union  Ins.  Co.  68  Me. 
313,  28  Am.  Rep.  56. 

"  Fire  Ins.  Co.  v.  Felrath,  77  Ala. 
194,  54  Am.  Rep.  58. 
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causes  of  action  on  a  single  insurance  policy.  Whoever  sues  must  be 
able  to  enforce  the  whole  liability.^*  Therefore,  when  a  partial  inter- 
est in  the  policy  remains  in  the  mortgagor,  the  mortgagee  cannot 
sue  as  the  party  to  whom  the  loss  is  payable.  And  for  the  same  rea- 
son, if  the  policy  cover  property  in  part  not  subject  to  the  mortgage^ 
the  mortgagee  cannot  sue  upon  it,  either  in  his  own  name  or  that  of 
the  mortgagor.^'  For  if  the  suit  be  in  his  own  name,  with  reference 
to  his  own  interest,  the  insurers  would  be  liable  to  another  suit  by 
the  mortgagor  upon  the  same  policy;  and  if  the  mortgagee  be  allowed, 
against  the  consent  of  the  mortgagor,  to  prosecute  a  suit  in  his  name, 
the  insurers  would  be  required  to  pay  one  loss  by  instalments  to  dif- 
ferent persons.  Under  the  codes  in  force  in  some  of  the  States,  per- 
sons having  several  interests  in  such  a  contract  may  join  in  enforcing 
it.®**  If  the  mortgagee's  interest  exceeds  the  amount  of  the  insurance, 
the  whole  interest  being  in  the  mortgagee,  he  may  sue  upon  the  policy 
alone.®* 

The  burden  is  upon  the  mortgagee  to  prove  that  the  amount  due 
under  the  mortgage  equals  or  exceeds  the  amount  payable  under  the 
policy.®^  If  the  indebtedness  is  less  than  the  amount  of  loss  imder 
the  policy,  the  mortgagor  and  mortgagee  may  each  recover  his  share.'* 

§  408a.  If,  however,  the  mortgage  clauie  in  a  policy  be  in  legal 
effect  an  agreement  to  pay  the  insurance  or  any  part  of  it  directly 
to  the  mortgagee,  recognizing  him  as  a  distinct  party  in  interest,  and 
not  a  mere  appointment  to  pay  the  loss  to  him,  he  may  maintain  the 
action  in  his  own  name.'* 

When  a  mortgagor  eflEects  an  insurance,  payable  in  case  of  loss  to 
the  mortgagee,  the  former  holds  the  legal  title,  and  may  maintain 

"Hartford  F.  Ins.  Co.  v.  Daven-  v.    Insurance   Co.   75   Miss.   43,    21 

port,  37  Mich.   609.     If  the  policy  So.  664;  Maxcy  v.  New  Hampshire 

is  issued  payable  to  the  mortgagee  F.    Ins.   Co.    54    Minn.    272,    55   N. 

"as  his  interest  may  appear,"  bal-  W.    1130.     Otherwise    where    Code 

ance  to  the  mortgagor,   the   latter  practice  does  not  prevail.    Fire  Ins. 

may  after  the  insurer  has  paid  the  Co.  v.  Felrath,  77  Ala.  194,  54  Am. 

sum    due    on    the    mortgage    debt,  Rep.  58. 

maintain  an  action  at  law  on  the        ''Capital  City  Ins.  Co.  v.  Jones, 

policy  in  his  own  name  for  the  bal-  128  Ala.  361,  30  So.  674. 
ance.     Scottish   Union    Ins.   Co.  v.        "Capital  City  Ins.  Co.  v.  Jones, 

Ensile,  78  Miss.  157,  28  So.  822.  128   Ala.   361.  overruling  Fire  Ins. 

"*  Steams  v.  Quincy  Mut  F.  Ins.  Co.  v.  Felrath,  77  Ala.  194,  54  Am. 

Co.  124  Mass.  61,  7  Ins.  L.  J.  506,  Rep.  58. 
26   Am.  Rep.  647.  "See  §  418;  Hartford  F.  Ins.  Co. 

"As    in    Wisconsin:     Strohn    v.  v.  Olcott,  97  111.  439;  Westchester  F. 

Hartford  F.   Ins.   Co.   33   Wis.  648,  Ins.  Co.  v.  Foster.  90  111.  121;  Hast- 

37   Wis.   625,   3    Ins.   L.   J.   288,   19  ings  v.  Westchester  F.  Ins.  Co.  73  N. 

Am.  Rep.   777.  Y.  141;  Meriden  Sav.  Bank  v.  Home 

*^Hammel  v.   Queen   Ins.  Co.   50  Ins.    Co.    50   Conn.    396;    Richelieu 

Wis.  240.  41  Am.  Rep.   1,  6  N.  W.  &  O.  Nav.  Co.  v.  Thames  &  M.  Ins. 

805;  Travelers'  Ins,  Co.  v.  Cal.  Ins.  Co.  58  Mich.  132,  24  N.  W.  547. 
Co.  1  N.  D.  151,  45  N.  W.  703 ;  Lowry 
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an  action  on  the  policy  for  the  use  of  the  mortgagee.®*  The  subse- 
quent payment  of  the  mortgage  debt  does  not  prevent  a  recovery 
against  the  insurance  company;  but  the  mortgagor  may  still  recover 
in  the  name  of  the  mortgagee,  if  necessary,  or  in  his  own  name.** 
A  mortgagor,  after  making  a  policy  payable  to  his  mortgagee,  can 
no  more  bind  the  mortgagee  by  an  adjustment  of  the  amount  of  the 
loss  than  he  can  bind  him  by  a  release  of  it.** 

On  the  other  hand,  if  a  mortgagee  as  such  take  out  a  policy  upon 
his  interest  for  the  benefit  of  the  mortgagor  with  the  agreement 
that  any  sum  that  might  be  received  for  a  loss  should  be  credited  upon 
the  mortgage  debt,  the  mortgagor  is  the  proper  party  to  maintain  a 
suit.*^ 

The  mortgagor  may  in  his  own  name  enforce  specific  performance 
of  a  provision  in  the  policy  giving  the  insurers  the  election  to  rebuild, 
after  they  have  made  such  election  and  neglected  to  perform  the  con- 
tract. The  action  is  upon  the  contract  to  rebuild  and  not  strictly 
upon  the  policy,  and  the  cause  of  action  is  in  the  insured  and  not  in 
the  mortgagee.** 

At  common  law  the  assignee  of  a  policy  of  insurance  cannot  main- 
tain an  action  upon  it  in  his  own  name,  and  unless  authorized  so  to 
do  by  general  law,  or  by  the  act  incorporating  the  insurance  company, 
fhe  suit  must  be  in  the  name  of  the  insured  for  the  use  of  the  as- 
signee.** 

A  mortgagee  is  entitled  to  maintain  an  action  in  his  own  name  on 
a  policy  issued  to  the  mortgagor  and  made  payable  in  case  of  loss  to 
the  mortgagee  "as  his  interest  may  appear."**  In  Massachusetts 
under  a  policy  issued  to  a  mortgagor  and  made  payable  in  case 
of  loss  to  the  mortgagee  *'as  his  interest  may  appear*'  the  practice  is 

**a  Illinois  Fire  Ins.  Co.  v.  Stan-  of  this  country  generally,  althougli 

ton,  57  111.  354.  not  universally,  in  such  a  case  as 

"Norwich     Fire      Ins.      Co.     v.  the    present   to    permit    the   mort- 

Boomer,    52    III.    442,    4    Am.    Rep.  gagee  to  sue  in  his  own  name.     In 

618;    Concord   Union   Mut.   F.    Ins.  some   States,   it  is  true,  a  person 

Co.  V.  Woodhury,  45  Me.  447.  for    whose    benefit    a    simple    con- 

"  Harrington    v.    Fitchburg   Mut  tract  is  made,  although  not  a  party 

F.  Ins.  Co.  124  Mass.  126.  to    it,    is    permitted    to    sue    upon 

^  MtnsL  Ins.  Co.  v.  Baker,  71  Ind.  it.     In    some    a    joint    action    by 

102.  the   mortgagor    and    mortgagee    is 

"  Heilmann     v.     Westchester    F.  permitted,  where  the  mortgage  debt 

Ins.  Co.  75  N.  T.  7,  7  Reporter,  305,  does  not  exhaust  the  insurance;  in 

8  Ins.  L.  J.  53,  88.  some  a  distinction  is  taken  between 

"New  England  F.  ft  M.  Ins.  Co.  a  policy  where  the  loss  is  payable 

V.  Wetmore,  32  111.  221;   Illinois  F.  to  a  mortgagee  without  any  limita- 

Ins.  Co.  V.  Stanton,  57  111.  354.  tlon,  and  one  where  the  loss  is  pay- 

"Palmer  Sav.  Bank  v.  Insurance  able  to  a  mortgagee  according  to 

Co.   166   Mass.   189,   192,   44   N.   E.  his  interest;  and  in  some  the  mort- 

211.     Field,  C.  J.,  said:   "It  Is  the  gagor  and  mortgagee  each  can  sue 

practice  of  the  courts  of  the  States  according  to   his   interest." 
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for  the  mortgagee  to  maintain  an  action  in  his  own  name.*^  It 
has  also  been  held  that  the  mortgagor  can  sue  in  his  own  name, 
with  the  assent  of  the  mortgagee.*^  Chief  Justice  Field,  in  the  prin- 
cipal case  cited,  said :  'The  effect  of  snch  a  policy  is  the  same  as  if 
the  mortgagor  had  taken  out  the  insurance  in  his  own  name,  and  then 
assigned  it  to  the  mortgagee  to  the  extent  of  his  interest,  and  the  in- 
surance company  had  assented  to  the  assignment  and  had  promised  the 
mortgagee  that  no  act  or  default  of  the  mortgagor  should  defeat  the 
right  of  the  mortgagee  to  recover  to  the  extent  of  his  interest/^^* 

§  409.  The  mortgagee  is  bound  to  receive  the  whole  insurance,  and 
apply  it  to  the  debt.  Where  a  policy  of  insurance  is  taken  out  by 
the  mortgagor,  payable  to  the  mortgagee  in  case  of  loss,  the  insurer 
is  bound  to  pay  the  whole  loss  to  the  mortgagee,  who  is  holden  to 
apply  the  amoimt  received,  so  far  as  is  necessary  to  discharge  the 
mortgage;  and  in  case  the  mortgage  debt  has  been  previously  paid, 
the  mortgagee  would  receive  the  sum  paid  for  the  use  of  the  mort^ 
gagor.  In  such  case,  the  continued  existence  of  the  mortgage  debt  is 
not  essential  to  a  recovery  for  the  benefit  of  the  mortgagor,  because 
the  policy  is  his,  and  is  upon  his  interest,  which  is  in  no  way  dimin- 

'^  Palmer  Savings  Bank  v.  Insur-  Ins.  Co.  55  N.  H.  249;  Meriden  Sav- 
ance  Company,  166  Mass.  189,  192,  ings  Bank  v.  Home  Ins.  Co.  50 
44  N.  B.  211.  Citing  Eliot  Five  Conn.  896;  Cone  v.  Niagara  Ins. 
Cents  Savings  Bank  v.  Commercial  Co.  60  N.  T.  619;  Winne  v.  Niagara 
Union  Assurance  Co.  142  Mass.  142,  Ins.  Co.  91  N.  T.  185;  Martin  v. 
7  N.  E.  550;  Wheeler  v.  Watertown  Franklin  Fire  Ins.  Co.  88  N.  J.  L. 
Ins.  Co.  131  Mass.  1;  Fitchburg  140;  State  Ins.  Co.  v.  Maackens,  38 
Savings  Bank  v.  Amazon  Ins.  Co.  N.  J.  L.  564;  Coates  v.  Pennsyl- 
125  Mass.  431;  Smith  v.  Union  Ins.  vania  Ins.  Co.  58  Md.  172;  Tllley 
Co.  120  Mass.  90;  Foote  v.  Hartford  v.  Connecticut  Ins.  Co.  86  Va.  811, 
Ins.  Co.  119  Mass.  259;  Franklin  11  S.  E.  120;  Bartlett  v.  Iowa  State 
Savings  Institution  v.  Central  Ins.  Ins.  Co.  77  Iowa,  86,  41  N.  W.  579; 
Co.  119  Mass.  240;  Loring  v.  Manu-  Hammel  v.  Queen  Ins.  Co.  50  Wis. 
facturers'  Ins.  Co.  8  Gray,  28;  Hale  240,  6  N.  W.  805;  Williamson  v. 
V.  Mechanics'  Ins.  Co.  6  Gray,  169;  Michigan  Ins.  Co.  86  Wis.  393,  57 
Fogg  V.  Middlesex  Ins.  Co.  10  Cush.  N.  W.  46;  Westchester  Fire  Ins. 
337;  Macomber  v.  Cambridge  Ins.  Co.  v.  Coverdale,  48  Kan.  446,  29 
Co.  8  Cush.  133;  Barrett  v.  Union  Pac.  682;  Graves  v.  American  Live- 
Ins.  Co.  7  Cush.  175.  Stock  Ins.  Co.  46  Minn.  130,  48  N. 

"Palmer  Savings  Bank  v.  Insur-  W.  684;  Maxcy  v.  New  Hampshire 

ance  Company,  166  Mass.  189,  192,  Ins.   Co.   54   Minn.   272,   55   N.  W. 

44    N.    E.    211.     Per   Field,    C.   J.,  1130;  Ermentrout  v.  American  Ins. 

citing  Kyte   v.   Commercial   Union  Co.   60  Minn.  418,   62  N.  W.   543; 

Assurance  Co.  144  Mass.  43,  10  N.  Travellers'    Ins.    Co.    v.    California 

B.  518;   Turner  v.  Quincy  Ins.  Co.  Ins.  Co.  1  N.  D.  151.  45  N.  W.  703; 

109  Mass.  568;  Jackson  v.  Farmers'  pire  Ins.  Companies  v.  Felrath.  77 

Ins.   Co.   5   Gray,  52.  Ala.  194;  Hartford  Ins.  Co.  v.  Dav- 

"  Palmer  Savings  Bank  v.  Insur-  enport.   87   Mich.   609;    Minnock  v. 

ance  Co.  166  Mass.  189,  192,  44  N.  Eureka  F.  ft  M.  Ins.  Co.  90  Mich. 

B.  211,  per  Field,  C.  J.,  citing  Mot-  236,  51  N.  W.  367;  Mitchell  v.  Lon- 

ley  V.  Manuf.  Ins.  Co.  29  Me.  337;  don  Assurance  Co.  15  Ont  Appeal, 

Chamberlain    v.    New    Hampshire  262. 
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;d  by  the  discharge  of  the  mortgage.**  If  the  policy  contain  a 
vision  that  "No  sale  of  the  property  Bhall  affect  the  right  of  the 
r^agee  to  recover  in  case  of  loss  under  this  policy,"  and  a  sale  be 
ie  and  the  policy  forfeited  before  a  loes  occurs,  the  mortgagee 
till  bound  to  recover  the  amount  from  the  insurers,  and  to  apply 
avails  first  to  the  discharge  of  the  mortgage  debt,  and  the  surplus 
:be  benefit  of  the  mortgagor ;  and  the  insurers,  if  they  have  taken 
ransfer  of  the  mortgage  upon  paying  the  loss,  stand  in  no  better 
ition  than  the  mortgagee,  as  they  have  full  knowledge  of  the  exist- 
e  of  the  policy  and  of  its  provisions ;  and  the  purchaser  of  the 
i^  of  redemption  is  entitled  to  the  benefit  of  the  money  paid  on 

loss,  and  may  redeem  upon  paying  the  balance  due  upon  the 
rtgage  after  deducting  the  amount  payable  for  the  loss.*' 
f,  however,  the  policy  further  provides  that  when  a  loss  after 
orfeiture  is  paid  to  the  mortgagee,  the  insurer  shall  be  subro- 
ed  to  the  mortgagee's  rights  under  the  mortgage  to  the  extent 
s^ch  payment,  and  may  pay  the  full  amount  of  the  debt  to  the 
rtgagee,  and  shall  thereupon  receive  an  assignment  of  the  mort- 
e,  and  a  loss  occurs  after  a  forfeiture  of  the  policy,  and  the  mort- 
ee,  upon  receiving  the  amount  due  on  the  mortgage,  assigns  the 
rtgage  to  the  insurer,  the  owner  of  the  equity  cannot  redeem  with- 

paying  to  the  insurer  the  full  amount  of  such  mortgage  debt.*" 
f  the  policy  stipulates  that  the  mortgagee  shall,  in  case  of  toss, 
ign  his  mortgage  to  the  insurer  to  the  amoimt  of  the  loss  paid, 

mortgagee  cannot  recover  for  a  loss  until  he  has  complied  with 
h  stipulation." 

f  it  be  provided  in  the  mortgage  that  the  mortgagor  shall  insure 
a  certain  sum  for  the  benefit  of  the  mortgagee,  or  that  the  mort- 
ice may  cause  the  property  to  be  insured  at  the  expense  of  the 
rtgagor,  and  that  the  premium  shall  be  covered  by  the  mortgage 
urity,  then  in  effect  the  policy  is  furnished  by  the  mortgagor, 
I  any  money  recovered  under  it  inures  to  him  in  going  towards 
'ing  his  debt  to  the  mortgagee.**     The  mortgagee  receives  the 

Concord   TTntoD  Mwt    Fire    InB.  merely   lost   the   surplus   over   the 

V.  WoodbniT.  45  He.  447;  King  debt  by  bis  alienation. 
SUte    Mutual    Plre    Ins.    Co.    7        "Allen  v,  Watertown  Ins.  Co.  132 

lb.  1.  54  Am.  Dec.  6S3,  per  Sbaw.  Mass.  4S0.    See  I  41S. 
J.;  Suffolk  F.  Ins.  Co.  v.  Boyden,        "Foster  v.  Van  Reed.  70  N.   Y. 

men,  123;   Clark  v.  Wilson.  103  19,   reversing  5  Hnn.  821.  26  Am. 

Bs.    219,    221,    4    Am.   Rep.    532:  Hep.  644;  Dick  v.  Franklin  F.  Ins. 

ring  T.  Loder.  B3  N.  Y.  B81.  Co.  10  Mo.  App.  STS. 

Graves    v,    Hampden    Fire   Ins.        "Wilcox  t.  Allen,  86  Hlcb.  160. 

10  Allen,  2S1.     The  mortgagor 


•359  TOR  BENEFIT  OP  THE  MORTGAGEE.      [§§  409a,  410 

proceeds  to  apply  in  the  first  place  to  the  payment  of  the  mortgage 
debt,  and  then  he  is  trustee  for  the  mortgagor  for  any  balance  left 
in  his  hands.**  If  in  such  case  the  mortgagee  pays  the  premium, 
he  may  charge  the  amount  in  his  account  against  the  mortgagor. 
But  in  the  absence  of  any  such  contract  the  mortgagee  could  not 
charge  to  the  mortgagor  a  premium  paid  by  him  for  insurance. 
Any  insurance  obtained  by  him  on  his  own  interest  is  for  his  own 
benefit.  The  fiduciary  relation  existing  between  the  mortgagee  and 
mortgagor,  in  some  limited  matters,  does  not  extend  to  such  an  in- 
surance of  the  mortgagee's  interest.  Before  entry  for  condition 
broken,  that  relation  is  a  matter  of  contract.^^^ 

If  the  holder  of  the  niortgage  receive  the  insurance  money  after 
the  mortgage  debt  is  due,  and  afterwards,  without  indorsing  the 
amount  received  upon  the  mortgage  note,  assigns  the  note  and  mort- 
gage, the  mortgagor  cannot  maintain  a  bill  to  have  this  amoimt  in- 
dorsed upon  the  note.    His  remedy  is  to  redeem.*** 

§409a.  When  a  mortgagee  of  real  estate  also  holdi  a  chattel 
mortgage  upon  personal  property  on  the  premises,  with  insurance 
upon  both,  and  the  insurance  upon  the  personal  property  is  payable 
to  the  mortgagee  as  his  interest  may  appear,  money  received  by  him 
from  this  insurance  is  applicable  in  the  first  instance  to  the  chattel 
mortgage  debt,  and  not  to  the  real  estate  mortgage  indebtedness. 
Where  the  chattel  mortgage  was  given  to  secure  the  mortgagee  against 
liability  as  surety  for  the  mortgagor,  it  inures  to  the  benefit  of  a  co- 
surety; and  the  proceeds  of  insurance  upon  the  personal  property 
mortgaged  cannot,  without  the  consent  of  a  co-surety,  be  diverted 
from  the  object  of  the  chattel  mortgage  and  applied  upon  the  debt 
secured  by  the  real  estate  mortgage,  to  which  the  chattel  mortgage 
was  not  collateral  and  for  which  the  mortgagee's  co-surety  was  not 
liable.*** 

§  410.  When"  debt  not  due. — When  the  mortgaged  property  is  in- 
sured for  the  benefit  of  the  mortgagee,  such  insurance  is  collateral 
to  the  debt,  and  money  recovered  from  the  insurance  is  still  collat- 
eral, and  cannot  be  applied  by  the  mortgagee  to  payment  of  the 

••Fowley  v.  Palmer,  6  Gray.  549;  '®*  Stevens  v.   Hayden,  129  Mass. 

Mix  V.  HotchklBS,  14  Conn.  32.  328. 

"•Dobson  V.  Land,   8  Hare,  216,  »"  Sherman  v.  Foster,  158  N.  Y. 

4  De  O.  A  g.  575;  Bellamy  v.  Brick-  587,  53  N.  E.  504,  aff'g  91  Hun,  637; 

enden,  2  Jo.  &  Hem.  137;  King  v.  Crisfleld  v.  Murdock,  127  N.  Y.  315, 

State  Mutual  Fire  Ins.  Ck).  7  Gush.  322,  27  N.  E.  1046. 
1,  54  Am.  Dec.  683. 
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irtgage  debt  without  the  consent  of  the  mortgagor  if  the  debt  be 
t  due,  and  the  mortgagee  has  no  right  to  demand  payment,  or 
on  default  to  convert  the  securities.'"'  If  under  such  circumstances 
s  money  received  from  the  insurance  be  paid  by  the  mortgagee 
the  mortgagor,  for  restoring  the  premiaee  80  as  to  make  them  as 
luable  as  before  the  fire,  a  second  mortgagee  has  no  equity  to  have 
!  amount  so  received  applied  for  his  benefit  in  reduction  of  the  debt 
ured  by  the  first  mortgage."* 

But  there  may  be  circumstances  which  will  make  it  incumbent 
on  a  mortgagee  who  allows  the  mortgagor  to  apply  the  proceeds 
an  insurance  to  the  restoration  of  the  property  to  see  that  the 
irtgagor  actually  uses  the  money  for  this  purpose.  Other  parties 
interest  may  have  an  equity  requiring  the  application  of  the  in- 
rance  by  the  mortgagee  to  be  either  in  payment  of  the  debt  due 
n,  or  in  making  the  security  to  this  extent  more  valuable,"" 
g  411.  The  inanrera  upon  paying  a  lou  upon  a  policy  payable  to 
t  mor^agee  have  no  claim  to  be  anbrogated  to  the  rights  of  the 
irtgagee.'**  Where  the  policy  is  made  payable  to  the  mortgagee, 
;  insurer  cannot  avoid  the  liability  for  a  loss  by  purchasing  the 
irtgage.""  If  after  such  a  loss  the  mortgagee  brings  suit  in  the 
me  of  the  assured  upon  the  policies  and  obtains  judgment,  but, 
itead  of  enforcing  the  judgment,  enforces  payment  of  the  mort- 
^  by  foreclosure,  the  assured  is  entitled  to  the  benefit  of  the  judg- 
nt  against  the  insurers,  who  have  no  claim  to  be  relieved  from  the 
Igment."*" 

1 413.  Agreement  to  auiga  to  insiiren. — The  effect  of  an  insnr- 
36  procured  in  this  way  is  not  qualified  by  a  clause  in  the  policy, 
it  in  case  of  loss  the  assured  shall  assign  to  the  insurers  an  interest 
the  mortgage  equal  to  the  amount  of  the  loss  paid;  or  by  an  as- 
nment  made  in  pursuance  of  such  a  provision,  or  of  any  subsequent 
reement  between  the  parties.  Under  such  an  assignmeait  the  amount 

"PerguB    V.    Wllmartb,    117    111.  38    Kan.    2SS,   16  Pac.    T3E:    Home 

'..  Ins.  Co.  V.  MarBball,  48  Kan.  235, 

"Gordon  v.  Were  Savings  Bank,  29  Pac.  161.     And  see,  also,  Wasb- 

I  Mass,  5S8.  Ington   Fire   Ids.  Co.  v.  Kelly,    32 

■  Conn.  Mut  L.  Ids.  Co.  v.  Scam-  Md.  421.  3  Am.  Rep.  149,  as  to  right 

n    (til.),  4  Fed.  263,  117  U.  S.  of  subrogation   upon    loss  pending 

contract  of  sale. 
"Kernochan    V.    N.    Y.    Bowery        '"Home    Insurance    Co.    t,    Mar- 

«  Ins.  Co.  IT  N.  T.  428,  S  Duer,  shall.    4g    Kan.    23B.    29.  Pac.    161; 

Mercantile    Mut.     Ins.     Co.    v.  Phcenix  Ina.  Co.  v.  Dolan,  50  Kan. 

ebB,  20  N,  T.  173:   Cone  v.  Ins.  725.  32  Pac.  890. 

60   N.   Y.    619,   624;    Pendleton        ""Robert  v.  Traders"  Ins.  Co.  17 

Elliott.  67  Mich.  496.  35  N.  W.  Wend.  631,  reversing  9  Wend,  404. 

German    Ins.   Go.   r.    Smelker, 
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of  the  loss  must  be  applied  in  reductioii  of  the  mortgage  debt^  and  the 
insurers  can  hold  the  mortgage  only  for  the  balance  of  the  debt  re* 
maining  after  such  payment.**' 

Policies  of  insurance  now  generally  provide  that,  in  case  of  the 
payment  of  any  loss  to  a  mortgagee  whose  interest  is  insured,  the 
insurers  shall  be  subrogated  to  that-  extent  to  his  rights  nnder  the 
mortgage.**® 

A  stipulation  in  a  policy  payable  in  case  of  loss  to  a  mortgagee, 
that  in  case  the  policy  becomes  void  as  to  the  mortgagor  the  insurers 
may  pay  the  debt  to  the  mortgagee  and  take  an  assignment  of  the 
mortgage  is  binding  not  only  upon  the  mortgagor  but  upon  an  as- 
signee of  the  policy.  The  debt  is  not  paid  by  such  assignment  of  the 
mortgage,  and  the  mortgagor  or  a  purchaser  from  him  of  the  mort- 
gaged property  cannot  redeem  the  mortgage  without  paying  the  full 
amonnt  due  upon  the  mortgage.*** 

§  413.  When  a  policy  provides  for  the  subrogation  of  the  insurers 
to  the  rights  of  the  mortgagee,  in  case  of  payment  to  the  mortgagee 
for  a  loss  under  the  policy  which  the  insurers  would  not  have  been 
liable  to  pay  to  the  owner,  the  contract,  from  being  primarily  one  in-  • 
suring  the  mortgagor,  and  making  the  mortgagee  an  equitable  as- 
signee, is  by  these  special  provisions,  upon  the  happening  of  certain 
events,  regarded  as  resolved  in  effect  into  an  insurance  of  the  interest 
of  the  mortgagee  as  such,  and  into  a  personal  contract  with  the  mort- 
gagee, in  which  the  mortgagor  has  no  interest.***     The  insurance 


«•  Poster  V.  Van  Reed,  5  Hun,  321, 
70  N.  Y.  19,  26  Am.  Rep.  544;  War- 
ing^  V.  Loder,  53  N.  Y.  581;  Davis 
V.  Quincy  Mut.  F.  Ins.  Co.  10  Allen, 
113;  Thornton  v.  Enterprise  Ins. 
Co.  71  Pa.  St.  234. 

"<>See  §  409;  Springfield  F.  ft  M. 
Ins.  Co.  V.  Allen,  43  N.  Y.  389,  3 
Am.  Rep.  711. 

*"  Badger  v.  Platts,  68  N.  H..222, 
44  Atl.  296. 

*"  Ulster  Co.  Sav.  Inst.  v.  Leake, 
73  N.  Y.  161,  reversing  11  Hun,  515, 
29  Am.  Rep.  115;  Hastings  v.  West- 
chester F.  Ins.  Co.  73  N.  Y.  141; 
Allen  V.  Watertown  F.  Ins.  Co.  132 
Biass.  480;  Badger  v.  Platts,  68  N. 
H.  222,  44  Atl.  296;  Sterling  F.  Ins. 
Co.  V.  Beffrey,  48  Minn.  9,  50  N. 
W.  922;  Stinchfleld  v.  Milliken,  71 
Me.  567. 

There  is  a  Massachusetts  decision 
relating  to  a  subsequent  agreement 
for  subrogation.  A  mortgagee,  to 
whom  a  policy  of  Insurance  had 
been  made  payable  in  case  of  loss, 


entered  for  a  breach  of  condition, 
so  that  the  policy  by  its  terms  be- 
came void.  Subsequently  the  in- 
surance company,  at  the  request  of 
the  mortgagee,  without  receiving 
any  new  consideration,  made  an  in- 
dorsement on  the  policy  which  re- 
cited that  the  mortgagee  had  en- 
tered for  breach  of  condition,  and 
provided  that  the  policy  should  at- 
tach and  cover  his  Interest  as  such; 
that  the  insurance  as  to  the  inter- 
est of  the  mortgagee  should  not  be 
invalidated  by  any  act  or  neglect  of 
the  mortgagor;  and  that  whenever 
the  insurer  should  pay  the  mort- 
gagee any  sum  for  loss  under  the 
policy,  and  should  claim  that  as  to 
the  mortgagor  or  owner  no  liability 
existed,  the  insurer  should  be  sub- 
rogated to  the  legal  rights  of  the 
mortgagee  under  all  securities  held 
as  collateral  to  the  mortgage  debt. 
A  loss  having  occurred  after  the 
indorsement  was  made,  it  was  beld 
that  the  mortgagee  could  not  main- 
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noney,  when  paid  under  such  a  policy  to  the  mortgagee,  is  not  a  pay- 
nent  to  that  extent  of  the  mortgage  debt,  but  b  in  e£Eect  a  payment  by 
Jie  insurers  towards  the  purchase  of  the  mortgage.  The  mortgagor  or 
lis  Bucceseor  has  no  beneficial  interest  in  the  policy,  and  cannot  com- 
xl  an  application  on  the  debt  of  the  amount  due  upon  ft  loss.  The 
nsurers  in  such  ease  may  recover  on  the  note  and  mortgage  assigned 
.0  them  by  the  mortgagee.'" 

Another  view,  differing  a  little  from  the  above,  is  taken  by  the 
»urt8  of  Connecticut.  Instead  of  holding  such  an  arrangement  with 
he  mortgagee  to  be  a  distinct  and  independent  contract  of  insurance, 
ihey  regard  it  rather  ae  an  agreement  relating  to  an  existing  policy, 
)y  which  certain  conditions  are  dispensed  with  and  certain  privileges 
ire  secured  to  the  insurers  which  they  would  not  otherwise  have,  and 
:he  mortgagee  is  made  a  party  to  the  contract  of  insurance."* 

Any  limitations  or  conditions  annexed  to  this  right  of  subrogation 
nust  be  observed.  Thus,  under  a  policy  of  insurance  which  provides 
iiat,  if  the  insurers  should  pay  the  amount  of  the  insurance  to  the 
nortgagee,  claiming  that,  as  to  the  mortgagor,  no  liability  exists, 
;hey  should,  to  the  extent  of  such  payment,  be  subrogated  to  the  rights 
)f  the  mortgagee,  the  insurers,  on  payment  to  the  mortgagee,  do  not 
>ecome  subrogated  to  his  rights  unless  they  are  in  fact  not  liable 
)n  the  policy  as  against  the  mortgagor.  The  right  of  the  insurers 
o  be  subrogated  as  claimed  depends  upon  whether  the  policies  had 
leen  legally  forfeited  under  the  conditions  therein  contained.''* 

§  4I3a.  When  the  policy  u  made  payable  to  a  mortgagee,  he  ii 
generally  protected  against  the  acta  of  the  owner  of  the  property 
)y  a  provision  of  the  policy  that  it  shall  not  be  forfeited  by  any 

:aln    an    action    (or    it.      DavlB    v.  31    N.    E.    S9S.      When    the    case 

3«rmaii- American  Ins.  Co.  135  Mass.  was  last  before  the  court.  It  said: 

!61.  In  Hastings  v.  Wlncbeater  Ina.  "The  right  to  subrogate,   however. 

ys.  78  N.  Y.  141,  ft  was  suggested  cannot  be  said  to  depend  upon  tbe 

:hat  the  sttpulatlon  for  subrogation  nahed    claim    of    appellants     tbat 

;o  the  legal  rights  o(  the  mortga-  there  Is  no  Ilabtlltj'  on  the  pollclea 

;ee.  upon  payment  to  blm,  to  the  to  appellee,  but  the  facts  must  war- 

tztent  of  such  payment  Is  a  con-  rant  such  claim.     The  claim  to  en- 

ilderatlon:    but  tbe    learned  Judge  title    them   to   an   aeelgnment    and 

vho  delivered  tbe  opinion   in   the  eubrogatlon  must  be  made  In  good 

Viae  each  usetta  case  objects  to  this  faith,   and  be  baaed   upon  a   state 

riew.     It  must  be  confeseed,  how-  of  facte  which,  under  the  contract 

iver,  that  the  New  York   decfsfon  of   Insurance,    would   entitle    them 

leema  to  present  the  broader  and  to  exemption   from   liability.     The 

>etter  view  of  the  question.  rights   of   a   party    Insured   cannot 

"•Insurance  Company  v.  MarUn,  be  made   to    depend    upon  the   ar- 

[SI  Ind.  209.  224,  Bl  N.  E.  361.  bltrary  claim  of  the  Insurer."    Cit- 

■"■Meriden    Sav.    Bank    v.    Home  Ing   Van    Annan    v.    Bylngton.    38 

(na.  Co.  50  Conn.  396,  HI.  443;  Furlong  v.  Cox,  77  111.  293; 

■"Traders'  Ina,  Co.  v.  Race  (111.).  Davenport  v.  Ledger,  80  111.  574. 
!9  N.  B.  846.  affirmed.  14S  III.  338. 


363  FOR  BENEFIT  OF  THE  MORTGAGEE.  [§   413a 

alienation  or  other  act  on  his  part.  If  a  policy  so  providing  also  con- 
tains a  further  proyision  that  in  case  of  a  payment  of  the  loss  to  the 
mortgagee  the  insurer  shall  be  entitled  to  an  assignment  of  the  mort- 
gage, upon  the  happening  of  a  loss  and  the  assignment  of  the  policy 
to  the  insurers,  it  will  be  a  valid  security  in  their  hands  if  the  mort- 
gagor or  owner  of  the  property,  to  whom  the  policy  was  issued,  has 
alienated  the  property  prior  to  the  loss,  so  that  the  policy  has  become 
void  as  to  him,  though  saved  from  forfeiture  as  against  the  mortgagee. 
The  principal  party  insured  then  has  no  right  to  claim  the  sum  paid 
upon  the  loss  as  a  payment  on  the  mortgage  debt.^^* 

A  provision  in  a  policy  obtained  by  the  mortgagor  and  payable  to 
a  mortgagee,  that  "no  sale  or  transfer  ef  the  property  insured  shall 
vitiate  the  right  of  the  mortgagee  to  recover  in  case  of  loss,'^  as  a 
necessary  consequence,  protects  the  mortgagee  from  the  acts  of  any 
subsequent  purchaser  or  mortgagee,  although  those  acts  be  in  viola- 
tion of  provisions  of  the  policy;  as,  for  instance,  a  provision  making 
ihe  policy  void  if  the  assured  should  obtain  further  insurance  without 
giving  written  notice  to  the  insurance  company  and  obtaining  its 
•consent.  A  necessary  consequence  of  a  sale  of  the  property  is,  that 
the  purchaser  has  a  right  to  insure  his  interest ;  and  the  object  of  the 
stipulation  being  to  avoid  the  defeat  of  the  policy  by  any  sale  or  trans- 
fer of  the  property,  the  fair  interpretation  of  the  stipulation  is,  that 
the  mortgagee's  right  to  recover  shall  not  be  vitiated  by  any  of  the 
natural  consequences  or  incidents  of  a  sale.^^^ 

Of  course  if  a  mortgagee,  by  an  indorsement  upon  the  policy, 
stands  merely  in  the  position  of  one  to  whom  the  policy  is  made  pay- 
able, without  any  stipulation  for  his  protection  against  the  acts  of  the 
assured,  his  right  to  recover  may  be  vitiated  by  the  violation  of  any 
of  the  provisions  of  the  policy  by  any  owner  or  occupant  of  the  prem- 
ises.*^* The  mortgagee  does  not  in  such  case  become  an  assignee  of 
the  policy,  and  can  recover  only  what  the  assured  could  recover.  If  a 
policy  be  assigned  to  a  mortgagee,  and  he  gives  a  deposit  note  and 
becomes  liable  to  assessments,  a  new  contract  of  insurance  is  created, 
which  is  in  effect  an  insurance  of  the  mortgagee's  interest,  and  in  that 
case  he  is  not  affected  by  the  subsequent  acts  of  the  party  originally 
insured.*** 

"•Springfield  F.  ft  M.  Ins.  Co.  v.  Co.  6  Gray,  169,  66  Am.  Dec.  410;. 

Allen,  43  N.  Y.  389,  3  Am.  Rep.  711.  Fogg  v.  Middlesex  Mut.  F.  Ins.  Co. 

"^City  Five  Cents  Savings  Bank  10  Cush.  337;   Lorlng  v.  Manufact- 

V.  .  Pennsylvania    F.    Ins.    Co.    122  urers*    Ins.    Co.    8    Gray,    28 ;    Van 

Mass.  165.  Buren  v.  St.  Joseph  County  Village 

»»•  Franklin  Savings  Institution  v.  Ins.  Co.  28  Mich.  398. 

Central  Mut.  F.  Ins.  Co.  119  Mass.  "•  Foster  v.  Equitable  Mut  F.  Ins. 

240;  Hale  v.  Mechanics'  Mut  F.  Ins.  Co.  2  Gray,  216. 
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§413b.  Condition  against  procuring  other  iniorance. — A  policy 
taken  by  a  mortgagor  for  the  benefit  of  the  mortgagee  provided  thit 
it  ebould  become  void  if  the  assured  ehould,  without  the  written  con- 
sent of  the  insurers,  obtain  other  insurance  upon  the  property.  The 
mortgagee,  without  the  knowledge  of  the  mortgagor  and  before  de- 
fault, procured  other  insurance  payable  to  himself  as  mortgagee.  The 
insurers  contended  that  the  mortgagor's  policy  was  rendered  void  by 
a  breach  of  this  condition ;  but  it  was  held  that  there  was  no  breach 
of  the  condition,  although  the  policy  contained  a  clause  that  the 
mortgagor  should  keep  the  mortgaged  buildings  insured  for  the  bene- 
fit of  the  mortgagee,  who  was  authorized,  in  case  of  default,  to  pro- 
cure insurance;  for  inasmuch  as  the  mortgagor  was  not  in  default, 
the  mortgagee,  in  procuring  insurance,  acted  for  himself,  and  not  as 
the  mortgagor's  agent."" 

§414.  When  mortgagee  may  ohaige  for  inttiranoe. — Insurance 
effected  by  a  mortgagee  upon  the  mortgaged  estate,  without  any  pro- 
vision authorizing  him  or  obligating  the  mortgagor  to  do  so,  cannot 
be  charged  to  the  mortgagor."'  But  if  the  mortgage  contains  a  con- 
dition that  the  mortgagor  shall  "keep  the  buildings  standing  on  the 
land  aforesaid  insured  against  fire  in  a  sum  not  less  than  twenty-five 
hundred  dollars,  for  the  benefit  of  the  said  mortgagee,"  and  the  mort- 
gagor fails  to  insure,  the  mortgagee  may  effect  insurance,  and  is  enti- 
tled to  credit  for  the  premiums  paid  by  him."*  For  a  still  stronger 
reason  is  this  the  case  when  the  mortgage  provides  that  upon  the 
failure  of  the  mortgagor  to  keep  this  condition,  the  mortgagee  may 
insure."'  The  mortgagor,  having  failed  to  comply  with  his  contract, 
cannot  take  advantage  of  his  own  wrong  and  decline  to  pay  the  pre- 
mium. The  condition  that  the  mortgagor  should  insure  distinguishes 
the  case  from  that  class  of  cases  where  the  mortgagee  insures  his  own 
interest  in  the  mortgaged  premises ;  such  insurance  he  must  eilect 
at  his  own  expense.  Then  he  is  not  holden  to  account  for  the  proceeds. 
But  when  the  mortgage  gives  the  mortgagee  the  right  to  insure  at  the 
expense  of  the  mortgagor,  and  he  does  so,  and  charges  the  premium  to 
the  mortgagor,  the  amoimt  received  from  the  insurance  must  be  ac- 
counted for  towards  the  payment  of  the  mortgage  debt.'**    Although 

'"TUuB   V.   Glens  Falls   Ins.    Co.  The    Insurance    In    this    case    was 

81  N.  Y.  410.  payable     to     the     mortgagee     "rtr 

■"  Dobson  V,  Land,   8  Hare,  216,  whom    it    may    concern."     Barthell 

4   De  Q.  ft  S.  675,  3  Bennetfa  P.  v.  Syverson,  54  Iowa,  160.  6  N.  W. 

Ins.    Cases.    147.    n.;     Saunders    v.  178;  Baker  v.  Jacobson,  1S3  111.  171, 

Frost  B  Pick.  269.  16  Am.  Dec.  394;  66  N.  E.  724. 

Faure  v.  Wlaans.  Hopk.  283;   Nor-        '"Overby  v.  Fayettevllle  Building 

dyke  v.  Gery.  112  Ind.  636.  13  N.  A  Loan  Asso.  81  N.  C.  S6. 
B.  683.  ™  Pendleton  v.   Elliott,    67  Mich. 

"Powley  T.  Palmer,  S  Gray,  649.  236,  35  N.  W.  97. 
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it  may  be  difficult  to  prove  that  the  mortgagee  in  any  particular  case 
eflPected  the  insurance  under  the  provision  of  the  mortgage  and  at  the 
expense  of  the  mortgagor,  so  that  he  is  accountable  for  the  proceeds, 
the  difficulty  is  one  brought  upon  the  mortgagor  by  his  own  f aUure  to 
perform  his  contract  ;^''^  and  if  he  has  no  such  proof  he  must  take  the 
mortgagee's  word  for  it. 

But  he  cannot  charge  for  premiums  paid  for  insurance  to  a  larger 
amount  than  is  stipulated  for  in  the  mortgage.^** 

The  mortgagee  will  not  be  allowed  for  insurance  effected  by  him- 
self, in  the  absence  of  any  stipulation  in  the  mortgage  that  the  mort- 
gagor shall  keep  the  property  insured  for  the  mortgagee's  benefit  or 
that  premiums  of  insurance  paid  by  the  mortgagee  shall  be  a  charge 
upon  the  property.^^^ 

§  415.   The  rjile  is  the  same  where  the  condition  to  keep  insurance 

is  not  in  the  form  of  a  direct  covenant,  as  where  the  condition  was,^*® 
that  if  the  grantor  shall  repay  the  loan,  *'and,  until  such  payment, 
keep  the  buildings  standing  on  the  land  aforesaid  insured  against  fire, 
in  a  sum  not  less  than  $250,  for  the  benefit  of  the  mortgagee,  and  pay- 
able to  him  in  case  of  loss,  at  some  insurance  office  approved  by  him ; 
or,  in  default  thereof,  shall,  on  demand,  pay  to  said  mortgagee  all 
such  sums  of  money  as  the  said  mortgagee  shall  reasonably  pay  for 
such  insurance,  with  interest,^'  then  the  deed  should  be  void. 

In  Connecticut  it  is  provided  by  statute  that  premiums  paid  by  the 
mortgagee  of  any  property,  for  insuring  his  interest  therein  against 
loss  by  fire,  shall  be  deemed  to  be  a  part  of  the  mortgage  debt,  and 
shall  be  refunded  to  him  before  he  can  be  required  to  release  his 
title."* 

§  416.  A  mortgagee  charging  for  insurance  is  liable  as  an  insurer. 
If  he  charges  the  mortgagor  with  the  premiums  for  an  insurance  for 
a  certain  time  as  part  of  the  loan,  and  undertakes  to  procure  the  in- 
surance^ he  is  bound  to  keep  the  policies  alive  during  that  period,  and 
he  is  himself  liable  as  an  insurer  if,  in  consequence  of  his  neglect  to 
pay  the  premiums,  the  policies  expire.^*®    The  extent  of  the  liability 


**Per  Chief  Justice  Shaw,  in 
Fowley  v.  Palmer,  5  Gray,  549. 

*"  Conover  v.  Grover,  31  N.  J.  539. 

^  Clark  V.  Smith,  1  N.  J.  Eq. 
121,  137;  Saunders  v.  Frost,  5  Pick. 
259,  16  Am.  Dec.  394;  Paure  v. 
Winans,  Hopk.  2S3,  14  Am.  Dec. 
645;  Pierce  v.  Paunce,  53  Me.  351. 

»•  Nichols  V.  Baxter,  5  R.  I.  491. 
The  form  of  mortgage  in  this  case 
is  the  ordinary  form  used  in  Mas- 


sachusetts. See,  also,  Barthell  v. 
Syverson,  54  Iowa,  160,  6  N.  W.  178. 

"•Gen.  Stat.  1875,  p.  358.  See 
English  statute  providing  for  add- 
ing to  the  principal  sum  secured 
premiums  paid  by  the  mortgagee 
for  insurance,  which,  by  the  terms 
of  the  deed,  should  be  obtained  by 
the  mortgagor,  23  ft  24  Vict  ch. 
145.  S§  11,  12. 

*"Soule  V.  Union  Bank,  45  Barb. 
Ill,   30  How.   Pr.  105. 
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same  as  an  ioBurance  company's  would  have  been  had  the  poli- 
een  contiBued  by  the  payment  of  the  premiums. 
17.  A  retnni  premitun  upon  a  policy  procured  by  he  mortgagor 
ssigned  to  the  holder  of  a  mortgage,  which  is  subsequently  paid 
puTchaser  of  the  equity  of  redemption,  in  accordance  with  hie 
nent  with  the  mortgagor  to  aeeume  and  pay  it,  belongs  to  the 
[agor,  and  he  may  recover  the  amount  of  it  from  any  one  eL^e 
ollects  it.'" 

t  where  a  mortgagee  took  out  a  policy  in  which  the  mortgagor 
amed  bb  the  assured,  but  it  was  made  payable  in  case  of  loss  to 
ortgagee,  and  it  was  stipulated  that  the  assured  might  terminate 
olicy  at  any  time,  in  which  case  the  insurance  company  could 

a  proportionate  part  of  the  premium,  and  shortly  afterwards 
ortgagee  sold  the  land  imder  a  power  of  sale,  and  the  policy  was 
lied  and  a  new  one  issued  to  the  purchaser,  without  any  rebate 
paid  to  the  mortgagee,  it  was  held  that  the  mortgagor  could  not 
tr  the  rebate  of  premium  from  the  mortgagee.  The  mortgagor 
i  either  have  surrendered  the  policy  immediately  before  the  sale 
the  mortgagee's  consent,  or  should  have  sold  the  policy  to  the 
aser    and    obtained    the    consent    of   the    insurance    company 

9n  a  foreclosure  sale  a  mortgagee  to  whom  a  policy  has  been 
erred  as  collateral  security  for  the  mortgage  debt  is  entitled  to 
jposit  premium,  when  by  the  terms  of  the  policy  the  insnrable 
st  of  both  the  mortgagee  and  mortgagor  is  divested,  and  the  pro- 
of the  sale  are  insufficient  to  pay  the  mortgage  debt^'* 

III,     Insurance  by  the  Mortgagee. 

[8.  Insoranoe  obtained  by  the  mortgi^e  when  the  mortgage 
ins  the  unal  covenant  for  insurance  on  the  part  of  the  mort- 
,  and  an  agreement  that,  in  case  of  his  failure  to  do  so,  the 
;agee  or  his  representatives  may  make  such  insurance,  and  the 
:age  shall  secure  the  repayment  of  the  premiunis,  is  not  neces- 
presumed  to  be  under  this  authority,  especially  if  it  be  taken 
is  interest  as  mortgagee."'**  A  mortgagee  may  insure  his  interest 
irtgagee,  and  he  may  make  such  terms  with  the  insurer  as  they 
igree  upon.     When,  therefore,  the  mortgagee  procures  a  policy 

errifleld  v.  Baker.  9  Allen.  29;  "■  Rafsnyder'a  Appeal,  88  Pa.  St. 

1  V.  Brooks,  4  Cuah.  203;  Raf-  436,  V  Reporter,  537. 

r'a  Appeal,  88  Pa.  St.  43S,  19  "»  Foster  v.  Van  Reed.  70  N.  Y. 

,.  J.  262.  19,  reversine  B   Hun.  321,  26  Am. 

arker  v.  Smltb  Charities,  127  Rep.  544. 

499. 


367  INSURANCE  BY   MORTGAGEE.  [§   418^ 

with  a  provision  that  in  case  of  loss  the  assured  shall  assign  to  the- 
insurer  an  interest  in  the  mortgage  equal  to  the  amount  of  loss  paid,, 
this  provision  is  paramount  to  the  contract  between  the  moiitgagoT 
and  mortgagee,  and  the  insurer  is  entitled,  upon  payment  of  a  loss^ 
under  the  policy,  to  an  assignment  of  the  mortgage;  and  in  an  action: 
to  foreclose  the  mortgage  the  mortgagor  cannot  claim  an  application* 
of  the  amount  of  the  insurance  as  payment  upon  the  mortgage.^'" 
Such  a  case  is  distinguished  from  cases  where  there  was  no  agreement 
in  the  policy  obtained  by  the  mortgagee  as  to  subrogation.    If  there  be 
nothing  in  the  policy  inconsistent  with  the  contract  between  the  mort- 
gagor and  mortgagee,  this  contract  may  be  regarded  as  an  explanation 
of  the  policy  obtained  by  the  mortgagee;  and  the  policy  will  be  re- 
garded as  having  been  obtained,  under  the  provisions  of  the  mortgage 
and  for  the  benefit  of  the  mortgagor.    Thus,  in  a  case  before  the  court 
of  Appeals  in  New  York,^**  upon  a  policy  effected  under  such  a  pro- 
vision in  the  mortgage,  Mr.  Justice  Andrews  said:    "The  authority- 
given  in  the  mortgage  was  an  authority  to  the  mortgagee  to  procure^ 
an  insurance  for  the  benefit  of  both  parties.    This  is  the  fair  inter- 
pretation.   It  was  immaterial  to  the  mortgagor  whether  the  insurance 
was  in  his  name  or  in  the  name  of  the  mortgagee,  if  the  avails  of  it  in 
case  of  loss  should  apply  in  reduction  of  the  debt.    The  mortgagee- 
had  no  interest  to  procure  an  insurance  limited  to  his  own  protection 
merely,  where  the  expense  was  to  be  paid  by  the  other  party  and  was- 
secured  on  the  land.^^    There  is  an  implied  obligation  arising,  from  the 
procuring  of  the  insurance  upon  the  request  of  the  mortgagor,  or  at 
his  expense,  that  the  insurance  money  when  paid  shall  be  applied  to 
the  mortgage  debt.**''    Whenever  the  insurance  has  been  effected  at 
the  request  or  by  the  authority  of  the  mortgagor,  or  at  his  expense,  or 
under  circumstances  that  would  make  him  chargeable  with  the  pre- 
mium, he  is  entitled  to  have  the  money  paid  on  the  policy  applied  to 
the  extinguishment  of  his  debt.*'®    The  insurance  having  been  paid  for 
by  the  mortgagor,  though  taken  in  the  name  of  the  mortgagee  as  if 
absolute  owner,  the  fact  that  the  mortgagor  has  paid  the  debt  secured 
by  the  mortgage  does  not  prevent  a  recovery  for  a  loss  against  the 
insurers.    The  mortgagor  in  such  case  is  the  beneficial  party,  and  has 
the  right  to  recover  in  the  name  of  the  mortgagee.*'® 

**  Foster  v.  Van  Reed,  70  N.  Y.  "*Honore   v.   Lamar   F.   Ins.   Co. 

19,  26  Am.  Rep.  544.  51  111.  409;    Stinchfleld  v.  Mllliken, 

"•Waring  v.  Loder,  53  N.  Y.  581.  71    Me.    567;    Pendleton   v.    Elliott, 

"'Holbrook    v.    Am.    Ins.    Co.    1  67  Mich.  496,  35  N.  W.  97;  Nelson  v. 

Curtis,   193;    Buffalo   Steam-Engine  Ins.  Co.  43  N.  J.  Eq.   256,   11  Atl. 

Works  V.  Sun  Mut.  Ins.  Co.  17  N.  681. 

Y.  401,  406;    Clinton  v.  Hope  Ins.  '^Norwich  F.  Ins.  Co.  v.  Boomer,, 

Co.  45  N.  Y.  454.  52  111.  442,  4  Am..  Rep.  618. 
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Where  a  mortgagee  holding  a  mortgage  containing  the  nBnal  inenr- 
anee  clatiBe  obtained,  at  the  expense  of  the  mortgagor,  a  policy  insuring 
him  ae  mortgagee,  and  afterwards,  upon  taking  an  additional  mort- 
gage upon  the  same  property,  also  containing  the  insurance  clause, 
applied  for  a  new  policy  to  cover  both  amounts,  and  a  policy  was 
issued  which  contained  an  additional  clause  providing  that  the  insur- 
ance company  should  only  be  liable  for  any  deficiency  that  might 
remain  after  the  mortgagee  had  exhausted  his  primary  security,  and 
t'.is  clause  was  not  noticed  till  after  a  loss  occarred,  it  was  held  that 
the  insertion  of  this  clause  was  a  fraud  upon  the  mortgagee,  and  that 
the  policy  should  be  refonned  by  striking  out  this  clause,"" 

Where  a  mortgage  provides  that  the  mortgagee  may  insure  the 
property  and  charge  the  premium  paid  for  insurance  in  case  the  mort- 
gagor fails  to  insure,  the  mortgagee  is  not  chargeable  with  want  of 
ordinary  care  in  the  selection  of  an  insurance  company ;  and  in  case 
the  property  is  burned  and  the  insurance  company  proves  insolvent 
the  mortgagee  is  not  chargeable  with  negligence.  Such  facts  consti- 
tute no  defense  to  the  enforcement  of  the  mortgage  debt,  the  provis- 
ion of  the  mortgage  not  being  a  covenant  to  insure  on  the  part  of  the 
mortgagee  which  the  mortgagors  could  bring  into  force  by  their  own 
default,  but  merely  an  option,  in  the  exercise  of  which  the  mortgagee 
acted  as  agent  for  the  mortgagors,  and  its  action  was  ratified  by  the 
repayment  of  the  premium  without  objection  to  the  company  selected, 
of  which  the  mortgagors  were  chargeable  with  notice  if  they  failed  to 
make  inquiry >*^ 

g  419.  An  insaranoe  of  a  mortfcagor't  interest  it  not  an  inanranoe 
of  the  mor^i^  debt,  as  has  been  said  in  some  cases,  nor  is  it  an 
indemnity  against  the  loss  of  that  debt  by  a  loss  or  damage  to  the 
property  mortgaged,  so  that,  if  the  mortgaged  property  after  the  lose 
is  still  enough  in  value  to  pay  the  debt,  there  has  been  in  effect  no 
loss.'"  This  subject  was  fully  explained  by  Mr.  Justice  Folger,  in 
a  recent  case  before  the  Court  of  Appeals  in  New  York,"*  and  he 

"•  Hay  T.  Star  F.  Ins.  Co,  13  Han.  em  Assurance  Co.  4  L.  Can.  Jur. 
496.  67. 

'"Sonthem  Build,  ft  Loan  Aaso.  "*RxcelBlor  Fire  Ins.  Co.  v.  Rojal 
V.  Miller.  110  Fed.  36.  Ins.  Co.  55  N.  Y.  343,  367,  per  Fol- 

'"  Smith  V.  Columbia  Ins.  Co.  17  ger,  J.  "Fire  underwriters  In  these 
Pa.  St.  253,  per  Gibson,  J.,  EG  Am.  days.  In  this  State,  are  the  creatures 
Dec  5*6;  JEtna  F.  Iub.  Co.  v.  Tyler,  of  statute,  and  have  no  rights,  save 
16  Wend.  3S5,  397,  30  Am.  Dec.  such  as  the  State  gives  to  them. 
90,  per  Chancellor  Walworth:  Car-  They  may  agree  that  they  will  pay 
penter  v.  Providence  Washington  such  loss  or  damage  as  happens  by 
Ins,  Co.  16  Peters,  495.  501,  per  Are  to  property.  They  are  limited 
Story  J.:  Kernochan  v.  N.  Y.  to  this.  It  was  not  readily  that  It 
Bowery  Fire  Ins.  Co.  17  N.  Y.  428.  was  first  held  that  they  could  agree 
per  Strong,  J.;  Mathewson  v.  West-    with  a  mortgagee  or  lienor  of  prop- 
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clearly  shows  that  the  insurance  of  a  mortgage  interest  is  not  an  insur- 
ance of  the  debt^  but  of  the  interest  of  the  mortgagee  in  the  property 
upon  the  safety  of  which  depends  his  security,  and  that  upon  the  hap- 
pening of  a  loss  the  insurer  is  bound  to  make  good  the  loss  without 
regard  to  the  value  of  the  property  remaining. 

§  420.   Insurer  subrogated  to  rights  of  mortgagee. — ^It  being  set- 
tled that  an  insurance  made  by  a  mortgagee  of  his  own  interest,  at  his 


«rty  to  reimburse  to  him  the  loss 
^caused  to  him  by  fire.  He  was  not 
the  owner  of  it:  how,  then,  can  he 
insure  it?  was  the  query.  And  the 
•effort  was  not  to  enlarge  the  power 
of  the  insurer  so  that  It  might  in- 
sure a  debt,  but  to  bring  the  lienor 
within  the  scope  of  that  power,  so 
that  the  property  might  be  insured 
for  his  benefit.  And  it  was  done  by 
holding  that,  as  his  security  did 
depend  upon  the  safety  of  the  prop- 
erty, he  had  an  interest  in  its  pres- 
erration,  and  so  had  such  interest 
as  that  he  might  take  out  a  poUcy 
upon  it  against  loss  by  fire,  with- 
out meeting  the  objection  that  it  was 
a  wagering  policy.  The  policy  did 
not,  therefore,  become  one  upon 
the  debt,  and  for  indemnification 
against  its  loss;  but  still  remained 
one  upon  the  property,  and  against 
loss  or  damage  to  it.  It  is  doubt- 
less true,  as  Is  said  by  Gibson,  J., 
in  17  Pa.  St.  263,  that  in  effect  It 
is  the  debt  which  is  insured.  It 
Is  only  in  effect,  however;  an  effect 
resulting  from  the  primary  act  of 
insurance  of  the  property  which 
is  the  security  for  the  debt.  It  is 
the  interest  in  the  property  which 
^ves  the  right  to  obtain  insurance, 
and  the  ownership  of  the  debt,  a 
lien  upon  the  property,  creates  that 
interest.  The  agreement  is  usually, 
as  it  is  in  fact  in  this  case,  for  in- 
suring, from  loss  or  damage  by  fire, 
the  property.  The  interest  of  the 
mortgagor  is  in  the  whole  property. 
Just  as  it  exists  undamaged  by  fire, 
at  the  date  of  the  policy.  If  that 
property  is  consumed  in  part, 
though  what  there  be  left  of  it  is 
equal  in  value  to  the  amount  of  the 
mortgage  debt,  the  mortgage  inter- 
est is  affected.  It  is  not  so  great, 
or  so  safe,  or  so  valuable,  as  it  was 
before.  It  was  for  indemnity 
against  this  very  detriment,  this 
very  decrease  in  value,  that  the 
mortgagee  sought  insurance  and 
paid  his  premium. 

24— Jones'  Mort. 
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'To  say  that  it  is  the  debt  which 
is  insured  against  loss,  is  to  give 
to  most,  if  not  all,  fire  insurance 
companies  a  power  to  do  a  kind  of 
business  which  the  law  and  their 
charter  do  not  confer.  They 
are  privileged  to  Insure  property 
against  loss  or  damage  by  fire. 
They  are  not  privileged  to  guar- 
antee the  collection  of  debts.  If 
Uiey  are  they  may  insure  against 
the  insolvency  of  the  debtor.  No 
one  will  contend  this;  and  it  will 
be  said,  it  is  not  by  a  guaranty  of 
the  debt,  but  an  indemnity  is  given 
against  the  loss  of  the  debt  by  an 
insurance  against  perils  of  the 
property  by  fire.  This  is  but  com- 
ing to  our  position:  that  it  is 
the  property  which  is  insured 
against  the  loss  by  fire,  and 
the  protection  of  the  debt  is 
the  sequence  thereof.  As  the 
property  it  is  which  is  insured 
against  loss,  it  is  the  loss  which  oc- 
curs to  it  which  the  insurer  con- 
tracts to  pay,  and  for  such  loss  he 
is  to  pay,  within  the  limit  of  his 
liability,  irrespective  of  the  value 
of  the  property  destroyed.  So  as 
to  the  remark  that  it  is  the  capac- 
ity of  the  property  to  pay  the  debt 
which  is  insured.  This  is  true  in 
a  certain  sense;  but  it  is  as  a  re- 
sult and  not  as  a  primary  under- 
taking. The  undertaking  is  that 
the  property  shall  not  suffer  by  loss 
by  fire;  that  is,  in  effect,  that  its 
capacity  to  pay  the  mortgage  debt 
shall  not  be  diminished.  When  an 
appreciable  loss  has  occurred  to  the 
property  from  fire,  its  capacity  to 
pay  the  mortgage  debt  has  been 
affected;  it  is  not  so  well  able  to 
pay  the  debt  which  is  upon  it. 
The  mortgage  Interest,  the  insur- 
able Interest,  is  lessened  in  value, 
and  the  mortgagee,  the  Insuree.  is 
affected,  and  may  call  upon  the  in- 
surer to  make  him  as  good  again 
as  he  was  when  he  affected  his  in- 
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own  expense,  and  upon  his  own  motion,  ib  an  insuranoe  of  his  interest 
in  the  property,  and  not  of  the  debt  secured,  and  that  the  insurers  are 
liable  to  pay  him  the  whole  amount  of  the  damage  to  the  property, 
it  remains  to  be  considered  whether  either  the  mortgagor  can  claim 
that  the  payment  shall  be  applied  in  discharge  of  his  debt,  or  the 
insurers  can  claim  the  mortgage  security  by  assignment  or  subroga- 
tion. 

In  the  first  place,  it  is  the  undisputed  doctrine  of  all  the  cases  that 
the  mortgagor  himself  can  claim  no  benefit  from  such  insurance.'** 
The  question  in  dispute  is,  whether,  upon  payment  of  the  loss  under 
such  a  policy,  the  insurer  shall  be  subrogated  to  the  security  held  by 
the  mortgagee,  or  whether  he  may,  after  having  collected  the  insur- 
ance money,  proceed  to  collect  the  mortgage  debt  from  the  mortgagor, 
and  the  property  mortgaged. 

The  general  rule  and  the  weight  of  authority  is,  that  the  insurer  is 
thereupon  subrogated  to  the  rights  of  the  mortgagee  under  the  mort- 
gage. This  is  put  upon  the  analogy  of  the  situation  of  the  insurer  to 
that  of  a  surety.'*'  The  mortgagor  and  mortgagee  have  each  an  insur- 
able interest.  If  the  mortgagee  obtains  insurance  on  his  own  account, 
and  the  premium  is  not  paid  by  or  charged  to  the  mortgagor,  the 
latter  cannot  claim  the  benefit  of  a  payment  of  the  policy;'**  but  the 
insurer  is  entitled  to  be  subrogated  to  the  claim  of  the  mortgagee,  and 
may  recover  upon  the  note.'*^  If,  however,  the  insurer  receives  the 
premium  knowing  that  the  mortgagor  has  paid  or  agreed  to  pay  it,  he 
is  not  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee,  as  a 
mere  matter  of  equity,  in  the  absence  of  a  stipulation  therefor  in  the 
policy,'" 

■"Dobaon  v.  Land,  8   Hare,   216,  "•White  v.  Brown,  2  Cnsh,  412; 

4   De   G.    ft   Sm.    5TE;    Bellamj'  v.  Insurance  Co.  v.  Woodbury.  45  He. 

Brlckenden,  2  Johns,  ft  Hem.  137;  447;  Stlnchfleld  v.  Mtlllken,  71  He, 

Ruasell  v.  Southard.  12   How.  139,  567, 

157;   White  v.  Brown,  2  Cuah,  412;  '"Hew  York;   Eicelsior  Fire  Ina. 

rowley  V.  Palmer,  5  Gray,  549;  Suf-  Co,  v.  Royal  Ina,  Co.  65  N.  T.  343, 

folk   Ins.   Co.   V.   Boydon,    9  Allen,  14  Am.  Rep.  271;  Kernochan  v.  N. 

123;    Clark    v.    Wllaon,    103    Maea.  T.  Bowery  F,  Inn,  Co.  17  N.  T.  428: 

219.   221.   4    Am.    Rep.    532;    Ely   v.  .^tna   Ina.   Co.   v.   Tyler,    16   Wend. 

Ely,  80  111.  532;  Foster  v.  Van  Reed,  3S5.  397,  30  Am.  Dec.  90;  Foster  v. 

70    N.    Y.    19,    26    Am,    Kep.    544;  Van  Heed,  70  N.  T,  19,  26  Am.  Rep. 

Stlnchfleld  v.  Mllllken,  71   Me.   567.  544;    Cone   v.   Niagara   F.    InB.   Co. 

'"Illinois:    Honore    v.    Lamar    F.  SO  N.  T.  619,  624;   De  Wolf  t.  Capi- 

Ins.  Co.  51  111.  409;   Norwich  Hre  tal    City    Ina.    Co.    16    Hnn.    116. 

Ins.   Co.   v.   Boomer.    52    111.   442,    4  Maine:   Concord  Union  Mut  F.  Ins. 

Am.   Rep.  618.     Missouri:    Dick   v,  Co.  v.  Woodbury,  46  Me.  447.    Mew 

Franklin  P.  Ins.   Co.   10   Mo.  App.  Jeney:  Susaex  Co.  Mut.  Ins.  Co.  T. 

376.    affirmed    81    Mo.     103.      New  Woodruff,    26    N.    J.    L.   541.  Mary- 

leriey:    Bound  Brook  Hut.  F,  Ins,  land:      Callahan    v.    Llnthlcum,    43 

Aas.  V.  Nelson,   41  N.   J.  Bq.  485;  Md.  97.  20  Am.  Rep.  lOG. 

Suaaex  Co.  Mut.  Ins.  Co.  v.  Wood-  '**  Dick    v.    Franklin    F.   Ina.   Co, 

ruff,  26  N.  J.  L.  541,  6G5.  10  Ho.  App.  876,  per  Thompson,  J., 
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Upon  this  principle  it  has  been  held  that,  upon  payment  of  the 
mortgage  debt,  the  equitable  liability  of  the  mortgagee  to  the  mort- 
gagor for  the  money  received  from  the  insurers  is  a  suflScient  consid- 
eration to  suport  a  promise  by  the  mortgagee  to  allow  the  amount 
secured  by  him  upon  the  mortgage  debt,  and  that  an  action  ^ay  be 
maintained  on  such  promise.^** 

§  421.  King  y.  State  Hntnal  Fire  Insnranoe  Co. — If  insurance  be 
effected  upon  the  interest  of  the  assured  as  mortgagee,  at  his  own  ex- 
pense, the  insurers,  upon  payment  of  a  loss  and  tender  of  the  balance 
due  on  the  mortgage,  have  in  some  courts  been  held  not  entitled  to 
have  the  mortgage  assigned  to  them,  or  to  be  subrogated  to  the  rights 
of  the  assured  under  the  mortgage,  either  in  law  or  in  equity.  The 
mortgagee's  insurance  is  not  an  insurance  of  the  debt,  although  the 
amount  of  that  is  the  measure  of  his  insurable  interest  in  the  prop- 
erty."®   The  insurer  has  no  interest  in  the  mortgage  debt;  and  there 


affirmed  SI  Mo.  103;  Kemochan  y. 
Ins.  Ck).  17  N.  T.  428,  441;  Cone  v. 
Niagara  F.  Ins.  Co.  60  N.  Y.  619, 
624. 

**  Callahan  v.  Linthicum  43  Md. 
97,  20  Am.  Rep.  106,  Alvey  and 
Grason,  JJ.,  dissenting. 

"•King  v.  State  Mutual  Fire,  Ins. 
Co.  7  Cush.  1,  54  Am.  Dec.  683.  In 
this  case  Chief  Justice  Shaw  said: — 

"The  ca^e  supposed  is  this:  A 
man  makes-  a  loan  of  money,  and 
takes  a  bond  and  mortgage  for  se- 
curity. Say  the  loan  is  for  ten 
years.  He  gets  insurance  on  his 
own  interest  as  mortgagee.  At  the 
expiration  of  seven  years  the  build- 
ings are  burnt  down;  he  claims  and 
recovers  a  loss  to  the  amount  in- 
sured, being  equal  to  the  greater 
peLTt  of  the  debt.  He  afterwards 
secures  the  amount  of  his  debt  from 
the  mortgagor,  and  discharges  his 
mortgage.  Has  he  received  a  double 
satisfaction  for  one  and  the  same 
debt? 

"He  surely  may  recover  of  the 
mortgagor,  because  he  is  his  debtor, 
%nd  on  good  consideration  has  con- 
tracted to  pay.  The  money  received 
from  the  underwriters  was  not  a 
payment  of  his  debt;  there  was  no 
privity  between  the  mortgagor  and 
the  underwriters;  he  had  not  con- 
tracted with  them  to  pay  it  for  him, 
on  any  contingency;  he  had  paid 
them  nothing  for  so  doing.  They 
did  not  pay  because  the  mortgagor 
owed  it,  but  because  they  had  bound 


themselves,  in  the  event  which  has 
happened,  to  pay  a  certain  sum  to 
the  mortgagee. 

"But  the  mortgagee,  when  he 
claims  of  the  underwriters,  does  not 
claim  the  same  debt.  He  claims  a 
sum  of  money  due  to  him  upon  a 
distinct  and  independent  contract, 
upon  a  consideration,  paid  by'  him- 
self, that  upon  a  certain  event,  to 
wit,  the  burning  of  a  particular 
house,  they  will  pay  him  a  sum  of 
money  expressed.  Taking  the  risk 
or  remoteness  of  the  contingency 
into  consideration,  in  other  words 
the  computed  chances  of  loss,  the 
premium  paid  and  the  sum  to  be  re- 
ceived are  intended  to  be,  and  in 
theory  of  law  are,  precisely  equiv- 
alent. .  .  .  Suppose — for.  In  or- 
der to  test  a  principle,  we  may  put 
a  strong  case — suppose  the  debt 
has  been  running  twenty  years,  and 
the  premium  is  at  five  per  cent, 
the  creditor  may  pay  a  sum  equal 
to  the  whole  debt  in  premiums,  and 
yet  never  receive  a  dollar  of  it  from 
either  of  the  other  parties.  Not 
from  the  underwriters,  for  the  con- 
tingency has  not  happened,  and 
there  has  been  no  loss  by  fire;  nor 
from  the  debtor,  because,  not  hav- 
ing authorized  the  insurance  at  his 
expense,  he  is  not  liable  for  the  pre- 
mium paid. 

"What,  then,  is  there  inequitable, 
on  the  part  of  the  mortgagee,  to- 
wards either  party,  in  holding  both 
sums?     They   are   both    due  upon 
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is  no  privity  between  him  and  the  mortgagor.  Neither  can  the  mort- 
gagor claim  any  part  of  the  money  so  recovered  ae  a  payment  of  the 
mortgage  debt,  in  whole  or  in  part;  but  he  must  etill  pay  the  whole 
mortgage  debt  to  the  mortgagee.'"  If,  however,  the  mortgage, debt 
waB  paid,  and  the  mortgage  discharged  before  the  loss  occurred,  the 
mortgagee's  insurable  interest  having  terminated,  he  has  no  claim  to 
recover. 

IV.     A  Mortgage  is  not  an  Alienation. 

§  422.  With  reference  to  the  nsaal  provision  in  the  policy  of  in- 
surance, that  it  shall  become  void  upon  an  alienation  of  the  property 
insured,  or  upon  any  transfer  or  change  of  title,  the  general  rule  is 
that  a  mortgage,  whether  executed  before  or  after  the  policy  is  issued, 
is  not  an  alienation  or  change  of  title  until  foreclosure  is  complete,  or 
the  mortgagor's  title  is  otherwise  wholly  divested  in  consequence  of 
the  mortgage.'"  So  long  as  the  period  of  redemption  has  not  ex- 
pired, ^  foreclosure  sale  is  not  an  alienation.'" 

valid    contracts    with    bim.    made  Guest  v.  New  Hampshire  F.  Ids.  Co. 

upon  adequate  consideration b  paid  66  Hicb  98.  33  N.  W.  31.    Kluonri: 

b7  hltseelf.     There  Is  nothing  In-  Jecko  v.  Ina.  Co.  7  Mo.  App.  30S. 

equitable  to  the  debtor,  for  he  pays  ITewHuDpihire:     Sbephord  v.  Union 

no  more  than  be  orlglnaUr  received  Hut.  Fire   Ins.  Co.  38  N.   H.   232: 

In  money  loaned;  nor  to  the  under-  Dutton  v.  N.  E.  Hut  Fire  Ins.  Co. 

writer,  for  he  baa  only  paid  upon  29  N.  H.  153;  Rollins  v.  Columbian 

a  risk  TOluntarlly  taken,  for  which  Mut.   Fire  Ina.  Co.  25  N,  H.  200; 

be   was  paid   by   the  mortgagee  a  Folsom    v.    Belknap    County    Uut, 

full  and  satisfactory  equivalent"  Fire   Ins.  Co.  10  N.  H.  231.     New 

See,   also,    Suffolk    Fire   Ins.   Co.  Tork:    Conover  v.  Mut.  Ins.  Co.  3 

V.  Boyden.  9  Allen.  123;    Foster  v.  Denlo.    254,    1    Comat.     290;     Van 

Equitable  Mut  F.  Ina.  Co.  2  Gray,  Dnesen  v.   Charter  Oak  Ins.  Co.  1 

216;  Concord  Union  Mut  Fire  Ins.  Rob.  65;  Barry  v.  Hamburg-Bremen 

Co.  V.  Woodbury,  45  Me.  «7;  Cuah-  F.  Ins.  Co.  110  N.  Y.  1,  17  N.   B. 

Ing  V.  Thompson,  34  Me.  496;  Clark  405.    Tennsylyanla:    Howard  F.  Ins. 

V.  WllBon,  103  MasB,  219,  221,  4  Am.  Co.  v.  Bruner,  23  Pa.  St.  EO;  Kronk 

Rep.  53?.  v.  BlrmlDgham  Ins.  Co.  91  Pa.  St 

""King  V.  SUte  Mutual  Fire  Ins.  300.     Indiana:     Indiana  Mut.  Fire 

Co.   7   Cush.   1,   54   Am.    Dec.    683;  Ins.  Co.  v.  Coqulllard,  2   Ind.  645. 

White  V.  Brown.  2  CuBh.  412;  Cuah-  Contra,    see    M'Culloch    v.    Indiana 

Ing  V.  Thompson,  34  Me.  496;  Con-  Mut.    Fire    Ina.    Co.    8    Blackf.    50. 

cord    Union    Mut    F.    Ins.    Co.    v.  Ohio:     Byers  v.  Ina.  Co.  35  Ohio  St 

Woodbury,  46  Me.  447;  Bean  v.  At-  606.    Kfnneiota:     Loy  v.  Home  Ins. 

lantlc  &  St  Lawrence  R.  Co.  58  Me.  Co.  24  Minn.  315,  31  Am.  Rep.  346. 

82:  Mclntire  v.  Plalsted.  S8  Me.  363.  nilnols:    Aurora  F.  Ins.  Co,  v.  Eddy. 

■'■Hassachnsetti:    Judge  v.   Conn.  55    111.    213;    Hartford    Ins.    Co.    v. 

Ins.  Co.  132  Mass.  E21;    Powers  v.  Walsh,  54  111.  164;  Commercial  Ins, 

Guardian  Ins.  Co.  136  Mass.  108,  49  Co,  v.  Spankneble.  52  III.  63.  4  Am. 

Am.  Rep.  20;  Jackson  v.  Mass.  Mut  Rep.   582;    Hanover  F,   Ins.   Co.   v. 

Fire  Ins.  Co.  23  Pick.  41E,  34  Am.  Connor.  20  III.  App.  297.    Eentneky: 

Dec.  69;  Rice  v.  Tower.  1  Gray.  426;  Lancashire  Ins.  Co.  v.  Monroe.  101 

Bryan  v.  Traders'  Ins.  Co.  145  Mass.  Ky.  12,  39  S.  W.  434.     WUconiin: 

389.  14  N.  E.  454.  Kalner  Pollard  v,  Frlezen  v.  AllemanIa  F.  Ins.  Co.  30 

Somerset  Mut  Fire  Ins.  Co.  42  Me,  Fed.  Rep.  352. 

221;  Smith  v.  Monmouth  Mut  PIre        ""United  States  Insurance  Co.  t. 

Ins.    Co.     50    Me.     96.     Hlehliran:  Stluson,  103  U.  S,  36.  29;  Insurance 
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Even  a  sale  under  a  power  contained  in  the  mortgage  does  not 
amount  to  an  alienation,  when  the  mortgagee  himself  becomes  the 
purchaser  through  a  third  party,  and  the  sale  is  repudiated  by  the 
mortgagor,  and  is  subsequently  set  aside  by  a  decree  of  court.^*^* 

The  policy  may,  however,  provide  that  it  shall  be  void  in  case  there 
be  at  the  time  the  policy  is  issued,  or  an  incumbrance  ujion  the  prop- 
erty be  afterwards  created,  and  then  of  course  a  mortgage  or  other  in- 
cumbrance will  render  the  policy  void.^**^  This  provision  is  waived 
if  the  insurer  knew  when  the  policy  was  issued  that  it  was  subject  to 
a  mortgage  and  made  no  objection.**^' 

In  general  a  mortgage  is  not  an  alienation  until  foreclosure  is  com- 
plete ;  and  a  foreclosure  is  not  complete  until  a  transfer  of  title  imder 
a  foreclosure  sale.  Thus  where,  previous  to  the  loss,  a  decree  of  sale 
on  foreclosure  had  been  entered,  and  the  property  had  been  put  up  for 
sale  and  bid  oflf  by  the  mortgagee,  but  no  deed  had  been  delivered,  and 
because  of  the  fire  the  mortgagee  refused  to  accept  a  deed,  it  was  held 
that  the  policy  had  not  become  void  by  sale  or  alienation,  and  that  the 
original  owner  had  an  insurable  interest  at  the  tim^  of  the  fire.*"^ 

§  423.   If,  however,  the  mortgage  is  by  a  deed  absolute  in  form, 

this  operates  as  a  transfer  or  change  of  title,  and  puts  an  end  to  an 
insurance  conditioned  to  be  void  in  that  event,^*^®  although  there  be 
a  defeasance  executed  at  the  same  time,  if  this  be  not  recorded  in 


Co.  V.  Lawrence,  2  Peters,  25;  Hop- 
kins' Manuf.  Co.  v.  Aurora  F.  ft  M. 
Ins.  Co.  48  Mich.  148,  11  N.  W. 
846;  Essex  Sav.  Bank  v.  Meriden  F. 
Ins.  Co.  57  Conn.  335,  17  Atl.  930. 

'^^Scammon  v.  Commercial  Union 
Ins.  Co.  20  lU.  App.  500;  Insurance 
Co.  V.  Sampson,  38  Ohio  St.  672. 

"•Ellis  V.  State  Ins.  Co.  68  Iowa, 
578,  27  N.  W.  762,  61  Iowa,  577,  16 
N.  W.  744,  56  Am.  Rep.  863;  Schu- 
mitsch  V.  American  Ins.  Co.  48  Wis. 
26.  3  N.  W.  595;  Mallory  v.  Farm- 
ers' Ins.  Co.  65  Iowa,  4*50,  21  N.  W. 
756;  Hicks  v.  Farmers'  Ins.  Co. 
60  Am.  Rep.  781,  71  Iowa,  119,  32  N. 
W.  201.  Not  by  mortgage  on  ad- 
joining parcel.  Eddy  v*  Hawkeye 
Ins.  Co.  70  Iowa,  472,  30  N.  W.  808, 
59  Am.  Rep.  444,  30  N.  W.  808.  As 
to  effect  of  a  change  of  incum- 
brances, see  Russell  v.  Cedar  Rapids 
Ins.  Co.  71  Iowa,  69,  32  N.  W.  95; 
Hankins  v.  Rockford  Ins.  Co.  70 
Wis.  1,  35  N.  W.  34;  Kansas  Farm- 
ers' F.  Ins.  Co.  V.  Saindon,  53  Kan. 
623,  36  Pac.  983.  Increasing  an  ex- 
isting incumbrance  contrary  to  the 
terms  of  the  policy  avoids  it.   Bow- 


lus  V.  Phenix  Ins.  Co.  133  Ind.  106,. 
32  N.  E.  Rep.  319;  Kansas  Farmers*^ 
Fire  Ins.  Co.  v.  Saindon,  53  Kan. 
623,  36  Pac.  983. 

"*  Georgia  Home  Ins.  Co.  v.  Stein, 
72  Miss.  943,  18  So.  414. 

"^  Marts  V.  Cumberland  Ins.  Co. 
44  N.  J.  L.  478. 

**•  Western  Mass.  Ins.  Co.  v.  Riker, 
10  Mich.  279.  "There  may  be  a 
transfer  or  change  of  title  without 
a  sale.  Should  A.  convey  a  piece  of 
property  to  B.  to  hold  in  secret  trust 
for  him,  there  would  be  a  transfer 
or  change  of  title  from  A.  to  B.,  but 
there  would  be  no  sale  of  the  prop- 
erty or  an  actual  parting  with  it 
to  B.  for  a  valuable  consideration, 
although  the  conveyance  on  its  face 
would  import  a  sale  from  A.  to  6. 
And  if  the  trust,  instead  of  being 
secret,  appeared  on  the  face  of  the 
conveyance,  there  would  still  be  a 
change  of  title.  The  title  would  no 
longer  be  in  A.  but  in  B.,  his 
grantee.  We  think  such  a  convey- 
ance would  clearly  come  within  the 
condition  of  the  policy  and  put  an 
end  to  the  insurance." 
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accordance  with  a  statute  providing  that  an  absolute  conveyance  shall 
net  be  defeated  or  aftected  by  an  unrecorded  defeasance,  as  against 
any  person  other  than  the  maker  ef  the  defeasance  or  his  heirs  or 
devisees,  or  persons  having  actual  notice  thereof."" 

Some  courts,  however,  hold  that  a  conveyance  which  equity  will 
treat  as  a  mortgage  does  not  terminate,  the  interest  of  the  assured,  or 
make  void  the  policy  under  the  alienation  clause.'""  If  there  be  a 
written  defeasance  which  is  seasonably  recorded,  the  two  instruments 
constitute  a  mortgage  as  effectually  as  if  the  defeasance  was  contained 
in  the  deed,  and  there  can  be  no  pretence  that  there  is  an  absolute 
conveyance,"'  Even  if  the  defeasance  be  not  recorded,  the  deed  is  not 
an  alienation  which  will  avoid  the  policy.'*'  - 

§424.  Entry  to  foreoloie. — Where  a  policy  provided  that  "the 
entry  of  a  foreclosure  of  a  mortgage"  should  be  deemed  an  alienation 
of  the  property,  and  the  company  should  not  be  holden  for  any  loss 
occurring  afterwards,  it  was  held  that  this  did  not  mean  an  actual  and 
complete  foreclosure,  but  had  reference  to  an  entry  by  the  mortgagee 
upon  a  breach  of  condition  for  the  purpose  of  foreclosure.  Under  the 
system  of  foreclosure  in  use  in  Massachusetts,  -  such  entry  duly  re- 
corded, and  followed  by  possession  for  three  years,  accomplishes  r. 
foreclosure."' 

§  424a.  A  condition  making  a  policy  void  in  caK  foreoloanre  pro- 
ceedings are  commenced  against  the  insured  property  is  not  incon- 
sistent with  a  clause  making  the  policy  payable  to  the  mortgagee  in 
case  of  loss."*  In  regard  to  such  a  policy  it  was  contended  in  behalf 
of  the  mortgagee  that  the  insurers  having  issued  such  a  policy,  with 

"•Poote  v.  Hartford  Ins.  Co.  119  words  'the  entry  of  a  foreclosure,' 

Mass.  259;  Tomllnson  v.  Moamouth  as  used  tn  the  policy,  are  not  to  be 

Mut.  F.  Ins.  Co.  47  Me.  232.  Interpreted  as  meaning  exactly  tbe 

'*  Holbrook  v.  American  Ins.  Co.  same  thing  as  a  conBummated  and 

1  Curtla  C.  C.  193;  Hodges  v.  Ten-  finished  foreclosure.  The  policy  pro- 

nessee  Marine  A  Fire  Ids.  Co.  S  N.  vldea  not  merely   for  tbe  transfer 

Y.  416.     And  see  TIttemore  v.  Vt.  but  tbe  change  of  title;  and  the  In- 

Mut.  Ftre  Ina.  Co.  20  Vt.  646.  aurer  may  very  naturally  have  con- 

'•'  Smltb  V.  Monmouth  Mut.  F.  Ins.  sldered  an  entry  (or  foreclosure  as 

Co.  GO  Me.  96.  a  material  change  In  tbe  title  of  tbe 

™  Bryan  y.  Tradera'  Ins.  Co.  14G  asaured.  and  In  his  relation  to  tbe 

Mass.  389.  14  N.  E.  454.  property.    The  parties  In  their  con- 

'"  Mclntlre  v.  Norwich  Fire  Ins.  tract  have  taken  pains  to  avoid  say- 
Co.  102  Mass.  230,  3  Am.  Rep.  45S.  Ing  simply  that  'tbe  foreclosure  of 

The  court  aay:     "Tbe  first  step  a    mortgage'    shall    be    deemed    an 

towards    forecloaure    is    tbe    manl-  alienation.    There  would  be  no  occa- 

festatlon  of  tbe  Intent  to  foreclose,  slon  for  them  to  say  that,  Inasmuch 

which   Is  to  be   Indicated    In   such  as  the  law  would  plainly  have  said 

manner  as  the  law  points  out.  ac-  It  for  them." 

companied  with  a  formal  reglstra-  "*  Meadows  t.  Hawkeye   Ins.  Co- 
tton in  the  public  records.     It  is  very  62  Iowa.  387,  17  N.  W.  600. 
manifest,   as   we    think,   that   the 
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notice  of  the  interest  of  the  mortgagee  in  the  property,  and  with  an 
agreement  to  pay  him  the  loss,  if  any,  they  could  not  afterwards  call 
in  question  the  natural  result  and  incident  of  such  mortgage  title, 
namely,  the  foreclosure  thereof,  but  must  be  held  to  have  agreed  to  it 
in  advance.    But  it  was  held  otherwise."* 

A  condition  that,  if  the  mortgage  be  foreclosed  without  the  consent 
of  the  insurers,  the  policy  shall  be  void,  is  broken  by  a  foreclosure 
without  such  consent.  But  if  the  insurers  are  notified  of  the  pendency 
of  the  foreclosure  suit,  and  their  consent  to  the  same  is  asked,  and  no 
reply  is  made  to  the  request,  the  insurers  are  liable  for  a  loss  occurring 
eight  days  after  such  notice  and  six  days  after  the  entry  of  the  decree 
of  foreclosure.  There  was  either  a  waiver  of  the  condition,  or  a 
neglect  to  refuse  the  consent  as  promptly  as  the  occasion  required, 
whereby  the  mortgagee  was  deprived  of  all  power  to  protect  himself 
1  by  new  insurance  in  case  of  a  refusal.^** 

§426.   But  when  the  title  becomes  absolute  in  the  mortgag^ee 

by  a  strict  foreclosure,  or  by  a  foreclosure  effected  by  entry  and  pos- 

^  Moore  v.  Hanover  F.  Ins.  Co.  policy  and  procured  insurance  else- 
141  N.  T.  219,  36  N.  E.  191;  Titus  where.    Even  if  the  provision  were 
V.  Glens  Falls   Ins.   Co.   81   N.   T.  found  to  be  very  inconvenient  and 
410.    The  court,   in   reply  to   this  embarrassing,  there  is  no  help  for 
argument,    say:     "This    reasoning  it.    There  it  is,  and  we  cannot  take 
does   not  carry   conviction   to   our  it  out  of  the  policy  by  construction, 
minds.     A  provision  that  a  policy  There  are  two  provisions:  one,  that 
shall  be  void  in  the  case  of  fore-  liens,  without  the  assent  of  the  com- 
closure  proceedings  is  common   in  pany,  shall  avoid  the  policy;   and 
insurance  policies,  and  we  must  as-  another,   that   foreclosure   proceed- 
sume  that  experience  has  shown  to  ings  shall  avoid  it;  and  effect  must 
underwriters  that  such  proceedings  be  given  to  both.    According  to  the 
increase  the  risk   to   the   insurer,  construction  contended  for  on  the 
The  insurance  company  might  have  part    of    the    plaintiff,    the    latter 
been    willing,     for    the     premium  provision    would    be    wholly    use- 
charged,  to  insure  this  bam  with  less    or    nullified    in    every    case, 
the  mortgage  upon  it,  and  yet  not  because  all  liens  avoid  the  policy 
willing  to  insure  it  in  case  of  pro-  unless  assented  to;   and  according 
ceedings  to  foreclose  the  mortgage,  to  that  construction,  when  assented 
It  did  assent  to  mortgage,  and  agree  to,  foreclosure  proceedings  may  be 
that  the  loss.  If  any,  be  paid  to  the  instituted     without     avoiding    the 
mortgagee,  but  It  did  not  assent  to  policy.    If  such  proceedings  may  be 
continue  the  insurance  in  case  the  Instituted  as  incident  to  the  mort- 
risk  was  Increased  by  proceedings  gage,  then  they  may  be  carried  to 
to  foreclose  the  mortgage.    Before  their  conclusion  by  a  sale  and  con- 
commencing    the    foreclosure    the  veyance,  and  thus,  by  assenting  to 
plaintiff  should  have  obtained  the  a    mortgage,    a   company    may    be 
assent  of  the  insurance   company,  held  to  have  assented  to  a  change 
It  might   have   examined   the   cir-  of   title   of   the    insured    property, 
cumstances   and   granted   such   as-  Such  a  construction  is  unreasonable 
sent  without  any  conditions,  or  it  and  unwarranted."  But  in  this  case 
might  have  required  an  additional  it  was  held  that  the  insurance  com- 
premium  for  the  increased  risk.    It  pany  had   by  its  acts  waived  the 
might  have  refused  altogether,  and  forfeiture. 

in  that  case  the  plaintiff  cduld  have        ^  Armstrong  v.  Agricultural  Ins. 

delayed    his    foreclosure    until    the  Co.  31  N.  T.  St.  201,  56  Hun,  899, 

end  of  the  year,  or  surrendered  the  9  N.  T.  Supp.  873. 
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gsion,  or  when  the  title  passes  to  another  by  a  sale  ander  a  power 
intained  in  the  mortgage,  or  by  a  sale  nnder  a  decree  of  court  in  a 
reclosure  suit,  the  transfer  is  then  complete,  and  the  change  of  title 

an  alienation  within  the  terms  of  the  policy  of  insurance>*^  When, 
)wever,  there  is  a  right  of  redemption  after  sale,  and  there  is  no 
lange  of  possession  until  the  period  for  redemption  has  eipired,  the 
ireclosure  does  not  operate  as  "a  sale,  transfer,  or  change  in  title," 
ithin  the  meaning  of  a  policy,  so  as  to  defeat  a  recovery  for  a  loss 
icruing  after  the  sale,  and  before  the  expiration  of  the  time  of  re- 
>mption,'"  But  a  verbal  promise  by  the  mortgagee  to  sell  the  land 
I  the  mortgagor,  made  after  the  expiration  of  the  period  for  redemp- 
on,  without  consideration  of  any  kind,  will  not  bo  continne  the  inort- 
igor's  interest  ae  to  keep  the  policy  in  force.*" 

In  case,  however,  the  foreclosure  is  effected  by  the  mortgagor  for 
le  benefit  of  the  mortgagee,  who  signs  the  premium  note  and  pays   , 
le  aBseseraentB,  foreclosure  is  not  an  alienation,  if  the  mortgagee 
lereby  obtains  absolute  title  to  the  property,  as  he  is  already  the 
;rson  liable  under  the  contract  of  insurance.^^" 

§  426.   Alteration  of  ownership. — But  a  mortgage  is  a  violation  of 

condition  against  an  "alteration  of  ownership,"'"  or  change  of 
nterest"  of  the  assured,'"  as  also  of  a  condition  against  a  sale  or 
ienation  "in  whole  or  in  part.'"''*  A  breach  of  such  or  other  like 
indition  avoids  the  policy ;  and  the  breach  is  sufficiently  established, 
1  the  absence  of  any  evidence  to  the  contrary,  by  putting  in  evidence 
certified  copy  of  the  record  of  the  mortgage."* 

A  conveyance  and  mortgage  back  to  secure  the  purchase-money  U 
ich  an  alienation  as  will  avoid  a  policy  upon  the  property,  although 

is  provided  that  the  mortgagee  shall  retain  possession  until  the 

■"Macomber    v.    Cambrldte    Mut.  315,  7  Ins.  L.  J.  7S3,  31  Am.  Rep. 

,  tna.  Co.  8  Cuah.  133;  HcLaren  v.  346. 

artford  Fire  Ins.  Co.  G  N.  Y.  151;        "Esses  Sav.  Bank  v.  Merlden  F. 

t.  Vernon  Manut.  Co.  v.  Summit  Ins.  Co.  57  Conn.  336,  17  Atl.  930. 
X  Mut.  Fire  Ins.  Co.  10  Ohio  St.        '"Bragg  v.  N.  E.  Mut  Fire  Ins. 

17;  Georgia  Home  Ins.  Co.  v.  Kin-  Co.  25  N.  H.  2S9;  Escb  v.  Home  Ins. 

er.  28  Gratt  88;  Campbell  v.  Ham-  Co.  78  Iowa.  334,  43  N.  W.  229. 
ton  Mut.  Ins.  Co.  51  Me.  69;  Ab-        '"Edmands  v.   Mut   Safety  Fire 

)tt  v.  Hampden  Mut.  F.   Ins.  Co.  Ids.  Co.  1  Allen,  311,  79  Am.  Dec. 

>  Me.   414;    Brunswick  Sav.  Inst  746. 

Commercial    Union    Ins.    Co.   68        '"East  Tex.  P.  Ina.  Co.  v.  Clarke, 

e.  313,  8  Ins.  L.  J.  86,  120,  26  Am.  79  Tex.  23.  15  S.  W.  166. 
ep.  66;  McKlBslck  v.  Mill  Owners'        '"Abbott  v.  Hampden  Mut  fire 

ut  F.   Ins.  Co.  50  Iowa.   116;   Bs-  Ins.  Co.  30  Me.  414;   Bates  v.  Com. 

!X  Sav.  Bank  v.  Merlden   F.  Ins.  Ins.  Co.  2  Cln.  Supr.  Ct.  195. 
a.  57  Conn.  335,  17  Atl.  930.  "'Gould  v  Holland  Purchase  Ina 

"*L07  V.  Home  Ins.  Co.  24  Minn.  Co.  16  Hun,  638. 
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purchase-money  is  paid.^''  But  a  conveyance  by  the  insured^  with  a 
simnltaneous  reconveyance  in  trust  for  the  first  grantor,  is  held  not  to» 
be  such  an  alienation  or  transfer. ^^*  And  so  if  the  sale  and  reconvev- 
ance  constitute  merely  a  conditional  sale,  they  are  regarded  as  parts 
of  one  entire  contract,  and  are  held  not  to  be  such  an  alienation,  as 
will  avoid  the  policy.^^' 

A  foreclosure  of  a  mortgage  is  such  a  transfer  of  the  property  as 
will  terminate  an  insurance  conditioned  to  be  void  "if  any  change 
shall  take  place  in  the  title  or  possession  of  the  property/'  or  *'if i  the  • 
property  is  disposed  of,  so  that  all  interest  on  the  part  of  the  assured 
has  ceased/'^^' 

§  427.  If  the  mortgagor  has  already  assigned  the  policy  to  the 
mortgagee  with  the  consent  of  the  insurers,  his  subsequent  transfer 
of  the  equity  of  redemption  is  no  preach  of  the  stipulation  in  the 
policy  against  alienation,  so  far  as  the  assignee  is  concemed.^^* 

This  view  has  been  criticised  in  some  courts  as"  contrary  to  the- 
principle  of  public  policy,  that  no  man  shall  be  allowed  to  bargain 
for  an  advantage  to  arise  from  the  destruction  of  property.* •• 

Where  a  mortgagor  sells  the  mortgaged  property  and  endorses  an- 
assignment  of  the  policy  of  insurance  to  the  purchaser,  who  agrees  to 
pay  the  debt,  and  assigns  to  him  the  policy  properly  indorsed  thereon, 
and  both  grantor  and  grantee  request  the  mortgagee,  who  is  in  pos- 
session and  control  of  the  policy,  to  secure  the  consent  o£the  insurance* 
company  to  such  assignment,  and  the  mortgagee  neglects  so  to  do,  by 
reason  whereof  the  insurance  company  is  relieved  from  all  liability 
to  such  grantee,  and  the  mortgaged  property  is  afterward  wholly  or 
partially  destroyed  by  fire,  the  grantee  may  set  up  a  counter-claim  for 
damages  in  an  action  brought  by  the  mortgagee  to  foreclose  the  mort- 
gage. This  rule  is  equally  applicable  to  an  action  to  foreclose  a  mort- 
gage by  one  holding  it,  by  assignment,  in  trust  for  certain  outstanding 
obligations  of  the  mortgagee,  where  the  policy  has  been  left  in  the 
hands  of  the  mortgagee  to  be  cared  for  and  renewed,  if  necessary.*®* 

Where  a  policy  of  insurance  payable  to  the  mortgagee  provided  that 

"*Tittemore  v.  Vt.  Mut.  Fire  Ins.  *'•  Poster  v.  Equitable  Mut.   Fire 

Co.  20  Vt  54$;  Moulthrop  v.  Farm-  Ins.  Co.  2  Gray,  216;  Fogg  v.  Middle- 

ers*   Mut.   F.   Ins.   Co.   52   Vt.   123;  sex  Mut  Fire  In&  Co.  10  Cush.  337 ; 

German-American  Bank  v.  Agrlcul-  Bragg  v.  N.  E.  Mut.  Fire  Ins.  Co. 

tural  Ins.  Co.  8  Mo.  App.  401.  25   N.  H.  289:    Boynton  v.   Clinton 

"♦Morrison  v.  Tenn.  Mar.  ft  Fire  ft  EsETez  Mut  Ins.  Co.  16  Barb.  254. 

Ins.   Co.   18  Mo.  .262,   59  Am.   Dec.  '"Kernoohan  v.  N.  Y.  Bowery  F 

299.  Ins.  Co.  17  N.  Y.  428. 

*"  Tittemore  v.  Vt.  Mut.  Fire  Ins.  "^  First  National   Bank  v.   Renn 

Co.  20  Vt  546.  ea  Kan.  334,  65  Pac..698, 

"•  Bishop  V.  Clay  F.  ft  M.  Ins.  Co. 
45  Conn.  430. 
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.  QDauthorized  change  in  the  title  should  vitiate  the  policy,  in  ac 
Hon  on  the  policy  by  the  mortgagee  it  was  held  that  evidence  of  a 
oveyance  of  the  property  to  an  ofBcer  of  the  mortgage  company 
)de  to  avoid  a  forecloeure  was  not  objectionable  as  varying  the  con- 
yance  by  parol."* 
"Nortbern  Assur.  Co.  v.  Chicago  Mut.  Bldg.  Asso.  198  111.  474.  64  N. 
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I.    Rules  for  determining  what  Fixtures  a  Mortgage  covers. 

§  428.  In  general.^ — ^A  mortgage  of  real  property,  as  a  general  rule, 
carries  as  part  of  the  security  all  fixtures  belonging  to  the  realty,  with- 
out any  special  mention  of  them  being  made  in  the  conveyance.  In 
determining  what  chattels  when  annexed  to  the  land  become  fixtures, 
and  therefore  bound  by  a  mortgage,  very  much  the  same  rules  apply 
as  between  a  grantor  and  his  grantee  in  case  of  an  absolute  convey- 
ance ;^  but  although  in  the  case  of  a  deed  the  construction  is  generally 
favorable  to  holding  that  things  attached  to  the  land  are  part  and 
parcel  of  the  realty  rather  than  personalty,  yet  in  the  construction  of 
a  mortgage  even  greater  favor  in  the  same  way  seems  to  be  shown  the 
mortgagee.  The  reason  seems  not  to  be  far  away.  When  the  question 
arises  under  a  mortgage,  the  mortgagor  always  haS  the  right  to  redeem, 
and  in  this  way  to  gain  the  benefit  of  any  addition  made  to  the  realty; 
and  any  one  claiming  under  him  has  only  his  rights,  and  acquires 
these  with  full  knowledge  of  the  incumbrance  and  of  the  condition  of 
the  property. 

All  buildings  and  other  fixtures  annexed  to  the  freehold  become 
part  of  it,  and  inure  to  the  benefit  of  those  who  are  entitled  to  it; 
both  to  the  mortgagee  as  an  increased  security  for  his  debt,  and  to 
the  mortgagor  to  the  same  extent  as  enhancing  the  value  of  his  equity 
of  redemption.^    The  latter  can  obtain  the  full  benefit  of  all  improve- 


^See,  also,  on  this  subject,  Jones 
on  Chattel  Mortgages,  §§  123-137; 
Jones  on  Liens,  §9  13S4-13S8;  and 
Jones  on  Corporate  Bonds  and  Mort- 
gages, 9§  70-79,  136-144,  and  Jones 
on  Real  Property.  §§  1666-1769. 

'LongstafF  v.  Meagoe,  2  Adol.  ft 
El.  167;  Main  v.  Schwarzwaelder, 
4  E.  D.  Smith,  273;  Robinson  v. 
Preswick,  3  Edw.  246;  Snedeker  v. 


Warring,  12  N.  Y.  170;  Gardner 
V.  Finley,  19  Barb.  317;  Laflin  v. 
Griffiths,  36  Barb.  68;  McFadden 
V.  Allen,  134  N.  Y.  489,  32  N.  E.  21; 
Foote  V.  Gooch,  96  N.  C.  266,  60 
Am.  Rep.  411. 

*  Williams  v.  Chicago  Exhibition 
Co.  188  111.  19.  29,  68  N.  E.  611; 
Wood  V.  Whelen,  93  111.  153;  Baird 
V.  Jackson,  98  111.  78 ;  Graeme  v.  Cul- 
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mentB  he  has  made  by  paying  his  debt  and  regaiaing  bis  estate  by 
redemption.  This  rule,  and  the  exceptions  to  it  as  well,  are  applicable 
to  deeds  of  trust  equally  with  mortgages.* 

A  building  erected  upon  the  mortgaged  land  without  the  consent  of 
the  mortgagee  may  be  sold  by  him  as  a  part  of  the  mortgaged  prop- 
erty, and  his  right  is  not  affected  by  the  fact  that  the  building  was 
erected  under  an  agreement  with  the  mortgagor  that  it  should  be  and 
remain  the  personal  property  of  the  party  erecting  it.* 

§  4S6.  The  intention  with  which  an  article  of  peiwmal  property 
if  attached  to  the  realty,  whether  for  temporary  use  or  for  permanent 
improvement,  has  within  certain  limits  quite  as  much  to  do  with  the 
determination  of  the  question  whether  it  has  thereby  become  a  perma- 
nent fixture,  as  has  the  way  and  manner  in  which  it  is  attached.*  In 
the  modem  cases  the  intention  with  which  a  chattel  is  attached  to  the 
realty  has  become  more  and  more  the  decisive  test  whether  or  not  the 
chattel  has  become  a  part  of  the  realty.^    "If  the  article  is  something; 

Un,  23  Oratt.    (Va.)    266;    Hunt  v.  Eq.  260;    ftosers  t.  Brakaw,  2G  N. 

Hunt.  14  Pick.  (Mass.)  374;  Butler  J.  Eq.  4S6.     Hew  Tork:    Bisbop  t. 

V.  Page.  T  Met.  (Mass.)  40.  Bishop,  11  N.  Y.  123,  62  Am.  Dec. 

*Oneme  v.  Cullen,  23  Oratt  266;  GS,  as  to   hop   poles;    Voortaeee   t. 

Moore  V.  Valentine,  77  N.  C.  1S3.  McOlnnls,  4S  N.  Y.  27S;   Potter  v. 

'  Meaglier  t.  Hayes,  152  Mass.  22g,  Cromwell,   40   N.  Y.   287,   lOO   Am. 

25  N.  E.  105,  23  Am.  St.  Rep.  819;  Dec.    48S;    McRea   v.   Central    Nat. 

Butler  T.    Page.    7    Mete.   40;    Cole  Bank,    66   N.    Y.    489;    Sullivan    v. 

V.  Stewart,  11  Cueh.  181;  Ouernaev  Toole.  26  Hun,  203;  Hartv.  Stksldon, 

V.  Wilson,  134  Mass.  482.  34  Hun,  38.    north  Carolina:  Foote 

■Alabama:     Rogers    v.    Prattvllle  v.  Oooch,  96  N.  C.  265,  1  S.  E.  E2S, 

Manuf.  Co.  81  Ala.  4S3,  1  So.  643,  GO   Am.    Rep.    411.      FeniuylTamU: 

60  Am.  Rep.  171;  Tillman  v.  Lacy,  Morris's    Appeal.    68    Pa.    St.    368: 

SO  Ala.   103.     Callfoinfa:    Lavenson  Harmony  Building  Aass.  v.  Berger. 

T.  Standard   Soap  Co.  SO  Cal.  245.  99  Pa.  St.  320;  Klsterbock  v.  Lann- 

22  Pac.  184;    Fratt  v.  Whlttler,  58  Ing,  19  W.   N.  C.   54,  7  Atl.    Rep. 

Cal.    126.      Florida:     Seedhouse    v.  596.      Bonth    Carolina:     Padgett    v. 

Broward,   34   Fla.   609,   16   So.  425.  Cleveland,  33  S.  C.   339,  11   S.    E. 

nilBOlt:  Kelly  v.  Austin,  46  111.  156,  1069.    Vermont:  Hill  v.  Wentwortta. 

92  Am.  Dec.  242;  Jones  v.  Ramsey,  28  Vt.  428,  per  Bennett.  J.;  Sweetser 

3  Bradw.  303;   Arnold  v.  Crowder,  v.  Jones.  35  Vt.  317,   82  Am.  Dec. 

81  111.  56.  25  Am.  Rep.  260;  WIlllaniB  639.     Wliconiln:   Taylor  v.  Collins. 

V.   Chicago   Eihlbltlon    Co.    188   III.  51  Wis.  123.  8  N.  W.  22. 

19,  58  N.  E.  611.     Iowa:  Ottumwa  'Choate  v.  Kimball,   56  Ark.  56. 

Woolen  Mill  Co.  v.  Hawley.  44  Iowa,  19    S.    W.    108;    Southbrldge    Sav. 

57,   24   Am.   Rep.   719;    Johnson  v.  Bank  v.  Exeter  Machine  Works,  127 

MoBher.  82  Iowa.  29.  47  N.  W.  996.  Mass.   542;    Turner   v.    Wentworth. 

Kanaclinietti:   Holly  Manuf.  Co.  v.  119  Mass.  459;  Allen  v.  Moooey,  130 

New  Chester  Water  Co.  48  Fed.  879:  Mass.  155;  Smith  Paper  Co.  v.  Ser- 

Smith    Paper    Co.    v.    Servln,    130  vin,  130  Mass.  511;  Hubbell  v.  Bank. 

Mass.  511.    Michigan:  Manwaricg  v.  132  Mass.  447;  Maguire  t.  Park,  140 

Jenlson,  61  Mich.  117,  27  N.  W.  899;  Mass.    21.    1    N.   E.   750;    McRea   v. 

Robertson  v.  Coraett,  39  Mich.  777.  Bank.  66  N.  Y.  489;    HiU  v.  Bank. 

KInneiota:    Wolford    v.    Baiter.   33  97   U.   3.   450;    Mill  Co.   v.   Hawley. 

Mian.  12.  53  Am.  Rep.  1.     Kliils-  44  Iowa.  57;   Cooper  v.  Harvey.  16 

ilppi:    PerklUB  v.   Swank.  43  Miss.  N.  Y.  Supp.  660:  Hopewell  Mills  v. 

349.     Hew  Icney:    Quinby  v.  Man-  Taunton  Sav.  Bank.  150  Mass.  519. 

hattan  Cloth  ft  Paper  Co.  24  N.  J.  23  N.  E.  327.    Knowlton,  J.,  refer- 
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necessary  for  the  proper  enjoyment  of  the  estate,  it  may  be  presumed 
that  it  was  annexed  for  its  permanent  improvement,  and  therefore 
that  it  goes  to  the  benefit  of  the  mortgagee.  The  fixtures  may  be  so 
adapted  to  the  building  in  which  they  are  placed,  and  to  the  purposes 
for  which  the  building  is  to  be  used,  as  to  show  clearly  that  they  were 
designed  to  be  permanent.*  Such,  for  instance,  are  the  fixtures  in  a 
manufactory  necessary  for  furnishing  the  motive  power,  or  for  the 
proper  carrying  on  of  the  business.*  A  mortgage  of  a  machine-shop 
includes  a  lathe  and  other  fixtures  necessary  for  the  prosecution  of 
the  business  of  the  shop.*®  A  mortgage  of  a  building  erected  for  a 
steam  saw-mill,  and  which  would  be  of  little  use  for  any  other  purpose, 
embraces  also  the  boilers,  engines,  saws,  gearing,  and  machinery  neces- 
sary for  the  working  of  the  mill,  and  without  which  it  would  be 
incomplete.**  Boilers,  engines,  shafting  and  steam-pipes  for  heating 
a  large  building  are  covered  by  a  mortgage  of  the  realty.*^ 

The  principles  by  which  to  determine  whether  a  personal  article 
-after  being  attached  to  the  realty  still  remains  a  chattel  are  two: 
first,  the  mode  and  degree  of  the  annexation ;  and,  second,  the  purpose 
of  it.**  The  first  cannot  of  course  be  defined  with  any  exactness. 
The  modes  of  annexation  may  be  almost  as  numerous  as  the  instances ' 
that  occur.  The  degrees  of  physical  force  with  which  the  chattels  are 
annexed  may  be  as  many  as  the  modes  of  annexation.    The  degree 


ring  to  some  of  these  cases,  says:  Eq.  107;  Tillman  v.  DeLacy,  80  Ala. 

"These  cases  seem  to  recognize  the  103. 

true  principle  on   which  the  d6ci-  "Hoskin  v.  Woodward,  45  Pa.  St. 

sions  should  rest,  only  it  should  be  42. 

noted    that    the    intention    to    be  ^^Brennan  v.  Whitaker,   15  Ohio 

sought  is  not  the  undisclosed  pur-  St.  446;  Quinby  v.  Manhattan  Cloth 

pose  of  the  ilctor,  but  the  intention  &  Paper  Co.  24  N.  J.  Eq.  260. 

implied  and  manifested  by  his  act.  ^^Ex    parte    Montgomery,    Ac.    4 

It  is  an  intention  which  settles,  not  Irish    Ch.    520.     In    this    case    the 

merely    his    own    rights,    but    the  Lord  Chancellor  said:     "I  find  that 

rights  of  others  who  have  or  who  all   the  cases  come  around  to  the 

may  acquire  interests  in  the  prop-  same  question,  namely,  what  are  flx- 

erty.    They  cannot  know  his  secret  tures?    Now,  it  appears  to  me  that 

purpose;   and  their  rights  depend,  this  does  not  at  all  depend  upon  the 

not  upon  that,  but  upon  the  infer-  power  of  removal:  the  owner  in  fee 

ences   to   be  drawn   from   what   is  has  the  right  to  remove  all  fixtures; 

external   and  visible.     In  cases  of  the  tenant  has  a  right  to  remove  fix- 

this  kind,  every  fact  and  circum-  tures   erected   for   trade   purposes; 

stance  should  be  considered  which  but  until  they  are  severed  they  are 

tends   to   show  what  intention,   in  still  fixtures,  and  as  between  mort- 

reference    to    the    relation    of    the  gagor  and  mortgagee  they  are  not 

machine  to  the  real  estate,  is  prop-  removable,    though    the    mortgagor 

erly  imputable  to  him  who  put  it  remain  in  possession.     I  therefore 

in  position."  think    that    the    possibility    of    re- 

'  Equitable   Trust   Co.   v.   Christ,  moval  is  not  so  much  the  test  as 

2  Flipp.  699.  the  nature  of  the  article." 

*Millikin  V.   Armstrong,   17   Ind.  *«Hellawell  v.  Eastwood,  6  Bxch. 

456;    Crane   v.   Brigham,  11   N.   J.  295;   Clarke  v.  Crownshaw,  S  B.  & 

'Eq,  29;   Keve  v.  Paxton,  26  N.  J.  Ad.  804. 
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be  very  slight,  and  yet  be  sufficient  to  make  the  article  a  fixture 
part  of  the  realty.  As  the  result  of  the  numerous  casee,  it  is  safe 
y  that  this  is  the  less  important  part  of  the  criterion.  If  the  in- 
is  manifest  that  the  chattel  is  attached  to  the  estate  for  its  pcr- 
mt  improTement,  the  mode  and  degree  in  which  it  is  attached  are 
btle  importance.  In  a  case  before  the  English  Court  of  Queen'd 
ih,"  in  regard  to  a  hydraulic  press  placed  in  a  factory,  but  not 
itial  to  its  work,  Mr.  Justice  Mellor  said :  "If  we  could  see,  as  in 
ras-works  case,"  an  intention  that  the  chattel  should  remain  fixed 
e  factoTy  so  long  as  the  factory  remained  a  factory,  then  we  might 
( the  press  to  be  sufiiciently  fixed  to  become  a  part  of  the  freehold ; 
se  see  no  such  intention." 

I29a.  The  criterion  adopted  by  Bereral  conrtt  for  determining 
her  property  ordinarily  regarded  as  persona)  becomes  a  part  of 
•ealty  is  the  united  application  of  the  following  requisites:  1st, 
al  annexation  to  the  realty,  or  something  appurtenant  thereto. 
Appropriateness  to  the  use  of  purpose  of  that  part  of  the  realty 
which  it  is  connected.  3d.  The  intention  of  the  party  making 
unexation  to  make  the  article  a  permanent  accession  to  the  free- 
— this  intention  being  inferred  from  the  nature  of  the  article 
d,  the  relation  and  situation  of  the  party  making  the  annexation, 
itructure  and  mode  of  annexation,  and  the  purpose  or  use  for 
h  the  annexation  has  been  made.'" 

is  in  the  application  of  the  criterion  that  the  courts  chiefly  differ, 
e  some  look  to  physical  attachment  to  the  realty  as  the  chief 
site  of  a  fixture,  others  regard  chiefly  the  intention  of  the  party 
ng  the  annexation,  and  hence  arises  an  irreconcilable  conflict  of 
jrities.  The  mode  and  degree  of  annexation  may  determine  the 
ition.  Especially  is  this  the  case  when  an  article  is  attached  bo  as 
!  an  inseparable  and  permanent  part  of  the  realty.     When  the 

arsons  v.  Hind,  14  W.  R.  860.  Co.  29  N.  J.  Eg.  §10;  State  Sarlngs 

.eg.  T.  Lee,  L.  R.  1  Q.  B.  241.  Bank  t.  Kercheval,  65  Ho.  6S2,  27 

'.  R.  311.  Am.  Dec.  310;   Dudley  v.  Hurst,  67 

o  stated  In  Teafl  v.  Hewitt.  1  Md.  44,  S  Atl.  901;  Tillman  v.  De 

St  611,  530,  5&  Am.  Dec.  634,  Lacy,  SO  Ala.  103;  Rogers  v.  Pratt- 

^zpresslj  adopted  In  Potter  y.  vllle  Manuf.  Co.  SI  Ala.  4S3,  1  So. 

well,   40  N.   Y.   2S7,   100   Am.  643.    60    Am.    Rep.    171;    Capen    v. 

4S5;    McRea   v.    Central    Nat.  Peckbam,  35  Conn.  88;  Brennan  v. 

of  Troy.  65  N.  Y.   489.  496;  Whitaker,  16  Ohio  St  446;  Thomas 

3j  T.  Manhattan  Cloth  ft  Paper  v.   Davis,  76  Mo.  72,  43  Am.  Rep. 

14   N.    J.   Eq.    260;    Blancke   v.  756;   Sword  v.  LX)W,  122  III.  487.  13 

rs,  26  N.  J.  Eq.  563;   William-  N.   E.  826;    Choate  t.  Kimball,  56 

■.  N.  J.  Southern  R.  Co.  29  N.  Ark.  65,   19  8.  W.   108;    Cooper  v. 

;.  311,  329;  Speiden  v.  Parker,  Harvey,  16  N.  T.  Supp.  660;   Blnk- 

J.  Eq.  292,  19  Atl.  21;  Doughty  ley  v.  Forkner,  117  Ind.  176,  19  N. 

ren   (N.  J.).  19  Atl.  540;   Mc-  E.   753. 
a  v.  N.  T.  Water  Proof  Paper 
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annexation  is  less  complete,  it  may  still  afford  convincing  evidence  of 
the  intention;  as,  for  instance,  where  the  building  is  constructed  ex- 
pressly to  receive  the  machine  or  other  article,  and  this  could  not  be 
removed  without  material  injury  to  the  building,  or  where  the  article 
would  be  of  no  value  for  use  in  that  particular  building,  or  could  not 
be  removed  without  being  destroyed  or  greatly  damaged.*^  The  ques- 
tion thus  becomes  usually  a  question  of  mixed  law  and  f  act.^®  If  the 
description  of  the  property  expressly  includes  bt^ildings  and  engines; 
boilers,  and  fixed  machinery  appurtenant  to  the  same,  effect  must  be 
given  to  such  description  of  the  fixtures,  and  it  is  obvious  that  by  the 
use  property  was  intended  and  included  which  was  no  part  of  the 
realty,  and  which  would  not  pass  by  a  mortgage  upon  it  alone.** 

A  custom  which  is  general  in  the  place  where  the  land  lies,  to  treat 
certain  articles  as  removable  chattels,  when  they  are  attached  to  land 
merely  for  temporary  use,  may  serve  to  determine  the  intention  of  the 
parties  in  any  particular  case,  for  the  reason  that  it  must  be  presumed 
that  they  contracted  with  reference  to  such  customs.  Thus,  where, 
after  the  execution  of  a  mortgage,  the  mortgagor  placed  on  the  prem- 
ises a  boiler,  saw-rig,  shingle-mill,  and  planer,  which  could  be  removed 
without  injury  to  the  freehold,  though  he  did  not  disclose  to  the 
mortgagee  his  intention  that  they  should  not  become  a  permanent 
accession  to  the  freehold,  yet  it  was  held,  as  it  was  shown  to  be  cus- 
tomary to  put  such  articles  on  land  and  remove  them  at  will,  that 
they  were  not  fixtures,  but  chattels  which  the  mortgagor  or  those 
claiming  under  him  might  remove.** 

§430.  The  fact  that  a  mortgage  enumerates  some  flztures,  but 
does  not  enumerate  others,  which  afterwards  become  the  subject  of 
dispute,  affords  reason  to  suppose  that  these  were  intentionally  omit- 
ted in  the  mortgage  deed,  and  did  not  pass  by  it;**  upon  the  principle, 
''Expressio  unius  est  exclusio  alterius.*' 

§  431.  The  fact  that  a  chattel  has  been  mortgaged  before,  or  at  the 
time,  it  was  attached  to  the  realty,  has  weight  as  an  implied  agreement 

^'McRea  v.  Central  Nat.  Bank  of  Mooney,  130  Mass.  155;   Turner  v. 

Troy,  66  N.  Y.  489;   Ford  v.  Cobb,  Wentworth,  119  Mass.  459;  Maguire 

26  N.  Y.   344;    Sword  v.  Low,   122  v.  Park,  140  Mass.  21,  1  N.  E.  750; 

in.  487,  13  N.  E.  826;  Campbell  v.  Carpenter  v.  Walker,  140  Mass.  416, 

Roddy,  44  N.  J.  Eq.  244,  6  Am.  St.  5  N.  E.   160;    Southbridge  Savings 

Rep.   889,   14   Atl.   279;    Henkel  v.  Bank  v.  Mason,  147  Mass.  500,  18 

Dillon.  16   Greg.  610,  17  Pac.  148?  N.  E.  406. 

Tillman  v.   De  Lacy,  80  Ala.  103;  "Beaupre  v.  Dwyer,  43  Minn.  485, 

Equitable    Trust    Co.    v.    Cbrist,    2  45  N.  W.  1094. 

Pllpp.  699;  Western  Fnion  Tel.  Co.  *>Choate  v.  Kimball,  56  Ark.  55, 

V.  Burlington  Ac.  R,  Co.  11  Fed.  1.  19  S.  W.  108. 

"Hopewell  Mills  v.  Taunton  Sav.  **Trappes  v.   Harter,  2  C.  &  M. 

Bank,  160  Mass.  519,  23  N.  E.  327,  153,  177. 
15    Am.    St.    Rep.    235;     Allen    v. 
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een  the  parties  in  leading  to  the  determiaation  that  each  mort- 
carries  the  fixture  as  againat  a  mortgage  of  the  realty  already 
ing  but  is  not  by  any  means  concluaive ;"  and  an  agreement  made 
le  mortgagor  with  a  third  person  to  whom  the  chattels  belonged, 
they  should  remain  his  after  they  are  afl^ed  to  the  realty  untU 
for,  or  that  they  should  be  subject  until  paid  for  to  hia  right  to 
ive  them,  hae  been  held  to  have  the  same  effect.  In  a  case  before 
Dourt  of  Appeals  of  New  York,"  it  was  held  that  snch  an  agree- 
I:  preserved  the  character  of  the  chattels  as  personal  property 
I  they  would  otherwise  have  become  fixtures  so  as  to  pass  by  a 
^ge  of  the  realty.  Bnt  it  was  said  that,  while  there  was  no  doubt 
the  owner  of  the  land  intended  that  the  articles,  which  were  an 
le  and  boilers,  should  ultimately  become  a  part  of  the  realty,  and 
ermanently  aflixed  to  it,  yet  this  intention  was  subordinate  to 
irior  intention  expressed  by  the  agreement,  that  the  act  of  annex- 
:hem  should  not  change  their  character  as  chattels  until  the  price 
Id  be  fully  paid, 
a  person  who  takes  a  mortgage  upon  real  property  has  actual 
!e  of  a  mortgage  upon  chattels  which  are  afterwards  annexed  to 
nortgaged  realty,  he  cannot  hold  such  annexed  chattels  under  his 
;gage  as  against  the  holder  of  the  chattel  mortgage.** 

4U;   Jones  on  Chattel  Mort-  maclilnerf  ahould  not  pass  until  It 

B,  S9  124-137;   Eaves  v.  Estes,  was  paid  for. 

M.  314,  IE  Am.  Rep.  345;  Tib-  "TIITt  v.  Horton.  G3  N.  Y.  377. 
I  v.  Moore,  23  Cal.  20S;  Arllng-  13  Am.  Rep.  537.  This  case  iB  not 
Mill  Ac.  Co.  v.  Yatee.  57  Neb.  entirely  In  accord  wltb  the  case  of 
77  N.  W.  677;  Edwards  ftc.  VoorheoB  v.  McGlnnla.  48  N.  Y.  278. 
ber  Co.  V.  Rank,  67  Neb.  323.  77  which  related  to  an  engine  and 
f.  765.  73  Am,  St.  514;  Ford  t.  boilers  which  were  covered  by  a 
I.  20  N.  Y.  344;  Sheldon  v.  Ed-  chattel  mortgage.  It  seems,  how- 
ls. 35  N.  Y.  279;  United  States  ever,  that  part  of  the  articles  had 
ew  Orleans  Railroad.  12  wall,  been  attached  to  tbe  realty  befon 

First  Nat  Bank  v.  Elmore.  52  tbe  execution  of  the  chattel  mort- 

„  641,  3  N.  W.  Rep.  547;  Henry  gage. 

on  Brandensteln,  12  Daly.  4S0;         "Rowland  v.  West,  17  N.  Y.  Supp. 

-d  V.  Low,  122  111.  4S7,  13  N.  E.  330.    "On  tbe  question  of  notice,  it 

Blnfeley  v.  Forbner,  117  Ind.  la  undoubtedly  true  that,  so  far  ai 

19  N.  E.  753;  Miller  v.  Wilson,  the  plalnUff  was  dealing  with  real 

}wa.  610,  33  N.  W.  12S:  Burrlll  estate  in  taking  her  mortgage,  she 

llcoz  Lumber  Co.  65  Mich.  671,  was  not  affected  with  netlce  by  tbe 

I.  W.  824;  Hart  v.  Sheldon.  34  filing  of  tbe  chattel  mortgage.     As 

,  38;  Case  Manuf,  Co.  v.  Oarver,  the  court  said  at  the  circuit,  as  tbe 

)hlo  St.  2S9.  13  N.  E,  493;  Car-  purchaser  of  real   estate  she  need 

T  v.  Allen,  ISO  Mass.  281.  22  N.  only  to  Inquire  at  the  county  clerk's 

'00;    Carpenter  v.  Walker,   140  ofBce  for  liens  on  real  ebtate.  and 

1.  416,  6  N.  E.  160.  was  not  required  to  extend  her  In- 

e  Baes  Foundry  v.  Qallentlne,  qulry  to  the  town  clerk's  ofHce  In 

hd.  E26.   where  It  'was  held  a  search  of  chattel   mortgages 

«age  of  tbe  realty  attaches  to  Upon  the  facts  In  this  case  the  fllin? 

Iiinery  attached  to  It  under  an  of  the  defendant's  chattel  mortgage 

ement    that    the    title    to    the  was  notice  to  the  plaintiff  that  tbe 
Hen  existed." 
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'  If  the  real  estate  is  subject  to  a  mortgage  when  chattels  are  an- 
nexed to  it,  which  are  not  at  the  time  subject  to  any  personal  mort- 
gage, or  to  any  equitable  agreement  for  their  subsequent  removal,  the 
chattels,  if  of  the  nature  to  become  fixtures,  become  so  immediately 
upon  being  attached  to  the  land ;  and  any  chattel  mortgage,  or  agree- 
ment that  the  articles  should  be  considered  personal  property,  will 
have  no  effect.**  The  chattels  once  having  been  annexed  to  the  realty 
and  become  bound  by  a  mortgage  of  the  realty  cannot  be  dissevered, 
except  with  the  consent  of  the  mortgagee. 

In  a  case  where  machinery  for  a  saw-mill  was  sold  to  the  owner 
under  a  condition  that  it  should  remain  the  property  *of  the  vendor 
until  paid  for,  and  after  a  part  of  it  had  been  set  up  in  the  mill  a 
mortgage  was  made  of  the  mill  premises,  the  mortgagee  having  no  no- 
tice of  this  agreement,  it  was  held  that  the  part  of  the  machinery 
which  had  been  put  up  in  the  mill  passed  by  the  mortgage ;  but  that  as 
to  such  of  the  machinery  as  was  then  lying  in  the  mill  yard  the  mort- 
gagee gained  no  title  as  against  the  unpaid  vendor.** 

§  431a.  By  agreement  of  the  persons  interested,  the  character  of 
personalty  may  be  reimpressed  upon  chattels  after  this  has  been  lost 
by  annexation  to  the  land  so  that  the  chattels  have  become  fixtures, 
but  have  not  been  so  incorporated  with  the  realty  as  to  lose  their  iden- 
tity, provided  the  reconversion  of  the  fixtures  into  personalty  does  not 
interfere  with  the  rights  of  creditors  or  of  third  persons.  Thus  the 
owner  of  land  upon  which  were  the  plant  and  machinery  of  a  marine 
railway  had  contracted  to  sell  the  property,  and  a  third  person  ad- 
vanced the  money  to  the  purchaser  to  enable  him  to  make  the  cash 
payment  required,  under  an  oral  agreement  between  the  lender,  the 
vendor,  and  the  vendee  that  the  lender  should  advance  the  money  and 
take  title  to  the  plant  and  machinery  as  security,  and  that  he  could 
remove  the  same  at  any  time.  The  owner  conveyed  the  land,  )guid  took 
back  a  mortgage  to  secure  the  remainder  of  the  purch&se-money.  In 
an  action  to  foreclose  the  mortgage  it  was  held  that  the  agreement 
was  valid,  and  thereby  the  fixtures  became  personalty  and  were  not 
covered  by  the  mortgages,  though  the  mortgages  except  for  the  agree- 
ment would  cover  the  fixtures.  The  oral  agreement  is  not  within  the 
rule  that  forbids  parol  evidence  to  contradict  a  written  instrument, 
because  the  lender  upon  the  security  of  the  chattels  was  not  a  party 
to  the  written  instrument,  namely,  the  mortgage.*^ 

The  parties  to  a  mortgage  may  by  agreement  at  the  time  of  the  ex- 

*VanderpoeI    v.    Van    Allen,    10  Miller  v.  Wilson,  71  Iowa,  610,  33 

Barb.    157;    United   States  v.   New  N.  W.  128. 

Orleans  Railroad,  12  Wall.  362.  "  Tyson  v.  Post,  108  N.  Y.  217,  16 

•Davenport  v.  Shants,  43  Vt.  546;  N.  B.  316. 

26— Jonm'  Mobt. 
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tion  of  a  mortgage  determine  that  certain  articles  upon  the  mort-. 
;ed  land  shall  not  be  covered  by  the  mortgage  as  fixtures,  and  the 
eement  will  control,  eyen  if ,  aa  ^  matter  of  law,  such  articles  wonld 
lerally  pass  with  the  land  as  fixtures."  The  intention  of  the  parties 
to  fixtnres  may  also  be  shown  by  evidence  of  other  transactions  be- 
en the  parties.*"  Aa  auch  an  agreement  does  not  relate  to  an  in- 
»t  in  the  land  it  may  be  by  parol,"  But  after  the  fixture  has 
«  been  attached  to  the  realty  its  personal  character  cannot  be  e»- 
lished  by  parol  evidence  as  against  a  mortgagee  of  the  land.** 
1 432.  Hired  flxtarea. — ^It  has  been  held  that  boilers  put  into  a 
tm-mill,  after  the  execution  of  a  mortgage  upon  the  mill,  under  an 
eement  with  the  mortgagor  that  he  should  have  the  use  of  them 
a  certain  rental,  and  that  they  should  remain  the  property  of  the 
son  who  put  them  in,  and  who  should  have  the  privilege  of  remov- 

them  at  bis  pleasure,  were  not  subject  to  the  mortgage.** 
!n  like  manner  machinery  put  into  a  mill  subject  to  a  mortgage, 
rely  to  exhibit  it  to  the  public  by  one  not  a  party  to  the  mortgage, 
lot  covered  by  the  mortgage."  Although  such  machinery  be  after- 
rda  bought  by  one  of  the  mortgagors,  if  this  be  not  done  with  the 
ent  to  use  it  in  connection  with  the  busiuese  carried  on  upon  the 
mises,  it  does  not  then  come  within  the  operation  of  the  mort- 
;e.** 

}  433.  Bnildingt  erected  on  the  mortgaged  premiiei  by  the  mort- 
;oF  are  annexed  to  the  freehold  and  cannot  be  removed  by  him,  or 

any  one  under  his  authority,  or  without  hia  authority,  while  the 
it  remains  unpaid.**  When,  however,  the  building  is  erected  mere- 
for  temporary  use,  and  it  is  apparent  that  there  was  an  intention 
,t  it  should  not  become  attached  to  the  laud  even  so  slightly  as  by 

'Foster  V.  Prentlsa,  TE  Ue.  279;  "Vew    EatapsUre:     Bumslde    v. 

lott  v:  Wright,  30  Mo.  App.  217;  Twltcbelt,    43    N.    H.    3W.     Hana- 

barda  v.  Gilbert,  116  Oa.  S82.  olinMni:  Cole  v.  Stewart,  11  CuBh. 

'  Zeller  v.  Adam,  30  N.  J.  Bq.  421 ;  ISl ;  Wlnslow  v.  Merchants'  Ins.  Co. 

rtman   v.   Ooepper,    14   Ohio  St  4  Het.  306,  38  Am.  Dec.  368;  BuUer 
V.    Page,    7    Met.    40;    OnemMy    v. 

'Tyson  v.   Post,   108   N.  Y.  217,  Wilson.   134   Hbbb.  482;    Tarbell  v. 

N.  B.  316,  2  Am.  St  409;  Dubois  Pa«e.  lEG  Mass.  256,  29  N.  B.  685. 

Kelly,  10  Barb.  496;  Broaddus  v.  Termont:  Sweetier  v.  Jones,  35  Vt 

Itta,  121  Ala.  335,  2S  So.  34.  77  317.  per  Kellogg,   J..   82   Am.   Dec. 

I.  St  Rep.  SI;  Weston  ftc.  R.  Co.  639.    Wlioon|ln:FraDk1and  v.  Moul- 

Deet,  90  N.  C.  110.  ton.  5  Wis.  1.    Louisiana:    New  Or- 

'Glbba  V.  Estey,  IB  Oray  (Maes.),  leans  Net  Bank  v.  Raymond.  29  Ll 

':    Noble    V.    Boswlth,    19    Pick.  Ann.  365,  29  Am.  Rep.  835.    niinoii: 

ass.)  314.  Balrd  v.  Jackson,  98  111.  78;  Wood 

'Hill  V.  Sewald.  S3  Pa.  St  271,  y.  Whelen.  93  III.   1G3;    MaUon  v. 

Am.  Dec.  209.  Griffln,  78   III.  477;    Dorr  t.  Dud- 

'Stell  V.  Paschal,  41  Tex.  640.  derar,  88  111.  107. 
'SUU  V.  Pancbal,  41  Tex.  640. 
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the  sinking  into  the  soil  of  the  blocks  upon  which  it  rested,  the  mort- 
gagee of  the  land  will  acquire  no  interest  in  it,  although  placed  there 
by  the  mortgagor.  If  erected  by  a  firm  of  which  the  mortgagor  is  a 
member  for  purposes  of  trade,  it  is  all  the  more  clear  that  it  was  not 
intended  as  a  permanent  improvement,  or  to  become  a  part  of  the 
realty.**  But  a  building  erected  by  the  side  of  a  mill  for  use  as  an 
oflSce  in  connection  with  the  mill  was  held  to  be  a  part  of  the  realty, 
although  intended  to  be  temporary  only,  and  to  be  ultimately  removed, 
and  not  attached  to  the  mill  nor  fixed  to  the  ground,  but  resting  upon 
wooden  blocks  upon  the  surface  of  the  earth.  The  use  for  which  the 
building  was  erected  was  regarded  as  determining  its  character  as 
part  of  the  realty.'^  The  fact  that  a  house  erected  on  mortgaged  land 
rests  on  posts,  instead  of  masonry,  does  not  give  the  builder  a  right, 
as  against  the  mortgagee,  to  remove  such  house,  on  the  failure  of  the 
owner  of  the  premises  to  pay  for  the  labor  and  material  used,  unless, 
at  the  time  of  its  erection,  there  was  an  agreement  to  that  effect  be- 
tween the  parties.** 

The  owner  of  a  lot  of  land,  having  by  parol  license  allowed  a  third 
person  to  esect  a  building  upon  it,  afterwards  made  a  mortgage  of  it 
to  one  who  had  no  notice  of  such  license.  It  was  held  that  the  mort- 
gagee was  entitled  to  &e  building,  and  having  entered  into  possession 
might  maintain  trespass  against  one  removing  it;  and  it  was  held, 
too,  that  the  mere  fact  that  the  person  who  erected  the  building  occu- 
pied it  was  no  notice  of  his  claim  to  it.** 

§  438a.  Fizturet  in  and  about  a  house. — A  mortgage  of  a  house 
passes  the  presses,  cupboards,  glazed  doors,  movable  partitions,  grates, 
ranges,  and  other  like  fixtures  contained  in  it.^®  It  also  passes  the 
windows  and  blinds,  though  temporarily  separated  from  the  house; 
the  door-keys;**  a  sun-dial  erected  on  a  permanent  foundation;**  a 
furnace  so  placed  in  a  house  that  it  cannot  be  removed  without  dis- 
turbing the  brick-work  of  the  house,  and  causing  a  portion  of  the  ceil- 
ing to  fall.**  Without  regard  to  the  matter  of  injury  by  the  removal 

"Kelly  V.  Austin,  46  111.  156,  92  "Snedeker  v.  Warring.  12  N.  Y." 

Am.  Dec.  243.  170. 

"  State  Savings  Bank  v.  Kerche-  «  Main  v.  Schwarzwaelder,  4  B.  D. 

val,  65  Mo.  682,  27  Am.  Rep.  310;  Smith,  273;  Stockwell  v.  Campbell, 

Wight  V.  Gray,  73  Me.  297.  39  Conn.  362,  12  Am.  Rep.  393. 

"  Rowland  v.    Sworts,   17   N.  Y.  Whether  a  portable  furnace  set  in 

Supp.  399.  brick  is  a  part  in  realty,  is  a  ques- 

"  Powers  V.  Dennison,  30  Vt.  752;  tion  of  fact,  or  of  mixed  law  and 

Prince  v.  Case,  10  Conn.  875.  fact     Allen  v.  Mooney,  130  Mass. 

^Longstaif  v.   Meagoe,   2   Ad.  ft  155;     Turner    v.    Wentworth,    119 

Bl.  167;  Colegrave  v.  Dias  Santos,  Mass.    459;    Towne   v.    Fiske,    127 

2  Bam.  ft  Cress.  76.  Mass.  125,   34  Am.  Rep.  853;    Ma^ 

*"  Llf ord's  case,  11  Coke,  50.  gulre  v.  Park,  140  Mass.  21, 1  N.  B. 
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;  furnace,  some  courts  regard  a  furnace  as  necessarily  a  fixture. 
se  it  is  adapted  to  the  use  of  the  realty,  and  was  annexed  as  a 
inent  improvement.**  But  a  portable  iron  furnace  for  heating 
ise,  standing  on  the  cellar  floor,  and  held  in  position  merely  by 
ra  weight,  and  capable  of  being  removed  without  injary  to  the 
ing,  is  not  a  fixture  covered  by  a  mortgage  of  the  realty.**  Arti- 
f  furniture  are  not  fixtures,  though  attached  to  the  bnildii^.  On 
principle  gas-fixtures  adjusted  to  the  gas-pipes  do  not  pass  with 
salty.**  Mant«l  mirrors  hung  upon  hooks  driven  into  the  walls, 
pier  mirrors,  though  made  to  order  for  the  house,  and  having 
ces  of  the  same  design  as  those  of  the  room  and  connected  with 
,  but  so  attached  that  they  can  be  removed  and  put  into  another 
',  are  not  covered  by  a  mortgage  of  the  realty,*'  But  mirrors  set 
:he  walls,  so  as  to  be  a  part  of  them  at  the  time  of  the  erection  of 
se,  are  a  part  of  the  realty.**  A  show-case  with  drawers  and  sash, 
;h  fastened  in  place  by  nails,  does  not  become  part  of  the  realtj.*' 
ing  and  counters  in  a  store,  though  nailed  to  the  building,  and 
Bary  for  its  use  as  a  store,  and  so  used  for  many  years,  are  not  a 
of  the  realty."  Radiators  In  a  house  or  other  building  are  re- 
id  as  a  part  of  the  heating  plant  and  as  intended  to  be  perma- 
y  annexed  to  the  realty.'^  Even  electric  light  fixtures  have  been 
ded  as  part  of  the  realty  as  between  mortgagors  and  mortgagee.'* 

Rabway   Sav.   Inst.   v.   Irving  Am.  8t  Rep.  935.     See  Capeliart  v. 

iptist  Church,  36  N.  J.  Eq.  6l.  Foster,  61  Minn.  132.  S3  N.  W.  2S7, 

uller-Warren  Co.  v.  Harter.  110  52  Am.  St.  582. 

80,  SG  N.  W.  698,  84  Am.  St.  •'  McKeage  v.  Hanover  P.  Ina.  Cki. 

867.  81  N.  Y.  38.  37  Am.  Rep.  471,  afflrm- 

ahway  Sav.  Inst.  v.  Irving  St.  '  ing  16  Hun,  239. 

8t  Church,  36  N.  J.  Eq.  61.  "It  "  Ward  v.  Kilpatrlck,  85  N.  Y.  413, 

>t  be  held  that  the  mere  fact  39  Am.  Rep.  674. 

a  chattel  Is  placed  In  a  part  ot  **  Cross  v.  Marston,  17  Vt.  533,  44 

ise  which  has  been  adapted  to  Am.  Dec.  353. 

re  It.  will  make  It  a,  fixture;  ■°  Johnson  v.  Hosher,  82  Iowa,  29, 

[ample,  a  bedstead  In  a  bouse  47  N.  W.  Rep.  996.    But  contra,  see 

UBiy  would  not  be  made  a  fix-  Woodham  v.    First   Nat   Bank,   48 

by  the  mere   fact  that   It  was  Minn.  67,  50  N.  W.  1015,  where  the 

i    In    an    alcove   made    to    re-  counter  was  a  bar  In  a  saloon  fast- 

a  bedstead."  Per'Runjon,  Ch.  ened    to    the    floor    by    nails    and 

augben  v.  Haldeman,  33  Pa.  St.  screws. 

75    Am.    Dec.    622;    Shaw    v.  "Capehart    v.    Foster,    61    Hlnn. 

^    1    Daly,    487;    McKeage    v.  132,  63  N.  W.  257,  62  Am.  St.  682. 

ver  F.  Ins.  Co.  81   N.  Y.  38,  See,    however.    National    Bank    v. 

n.  Rep.  471,  affirming  16  Hun,  North,  160  Pa.  St.  303,  28  Atl.  694. 

Lawrence   v.   Kemp.    I    Duer.  "Canning  v.  Owen.  22  R.  I.  624, 

Quthrie   v.    Jones.   108    Mass.  48  Atl.  1033.     The  court  say:   "We 

Tovrae    V.    Fiske.    127    Mass,  can   see   no   reason   whatever   why 

34    Am.    Rep.    363:    Wall    v.  such    flitures   are    not  as  much  a 

9,  4  Gray  (Mass.),  268,  64  Am.  part    of    the    realty    as    radiators, 

64;     Montague    v.    Dent,    10  water-raucetB,     Bet-tubs,     bath-tubs, 

~  ■     ^jg^    gY    ^^^    Qg^_  ^^^   bowls,   portable   fumacea  con- 
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A  mortgage  of  a  plantation  will  not  cover  the  wagons  and  tools 
used  upon  it,  or  the  stock  and  cattle,  unless  such  property  be  expressly 
included  in  the  mortgage.*^'  A  mortgage  of  a  tract  of  land  does  not 
include  as  a  fixture  a  portable  steam  saw-mill,  boiler,  and  engine 
which  are  not  attached  to  the  soil,  but  may  be  moved  from  place  to 
place."* 

Manure  made  in  the  ordinary  course  of  husbandry  upon  a  farm  in 
possession  of  the  mortgagor  is  so  attached  to  the  realty  that,  in  the 
absence  of  any  express  stipulation  to  the  contrary,  it  is  considered  a 
part  of  the  realty,  either  as  appurtenant  to  the  freehold  or  as  being 
in  the  nature  of  a  fixture.  The  title  to  it  is  vested  in  the  mortgagee, 
and  the  mortgagor  has  no  right  to  remove  it,  and  can  give  no  title  to 
it  by  sale.** 

§  434.  Trees  and  shrubs  planted  in  a  nursery  garden,  for  the  tem- 
porary purpose  of  cultivation  and  growth  until  they  are  fit  for  mar- 
ket, and  then  to  be  taken  up  and  sold,  pass  by  a  mortgage  of  the  land, 
so  that  neither  the  mortgagor  nor  his  assignee  or  creditors  can  re- 
move them  as  personal  property.**  One  claiming  that  trees  and 
shrubs,  whether  growing  naturally  or  planted  and  cultivated  for  any 
purpose,  are  not  part  of  the  realty,  must  show  special  circumstances 
which  take  the  particular  case  out  of  the  general  rule ;  he  must  show 
that  the  parties  intended  that  they  should  be  regarded  as  personal 
chattels.  The  mere  fact  that  the  trees  and  shrubs  were  the  stock  in 
trade  of  the  mortgagor  in  his  business  as  a  nursery  gardener  is  in- 
sufficient for  this  purpose.  They  are  prima  facie  parcel  of  the  land 
itself,  and  would  pass  to  a  vendee  upon  a  sale  of  the  land  unless  spe- 
cially excepted,  and  in  the  same  way,  imless  excepted,  pass  to  a  mort- 
gagee.*^ Although  planted  by  the  mortgagor  after  the  execution  of 
the  mortgage,  they  become  a  part  of  the  realty  and  part  of  the  mort- 
gage security.*.* 


and  storm-windows,  window-blinds, 
whether  Inside  or  outside,  fire- 
grates, pumps,  mantels,  and  such 
other  things  as  are  annexed  to  the 
freehold  with  a  view  to  the  im- 
provement thereof."  As  to.  kitchen 
ranges  see  Jennings  v.  Vahey,  183 
Mass.  47.  See,  however,  Hall  v. 
Law  Guarantee  ftc.  Soc.  22  Wash. 
305,  60  Pac.  643,  79  Am.  St.  Rep.  935. 

"  Vason  y.  Ball,  56  Oa.  268. 

•*  Taylor  v.  Watkins,  62  Ind.  511. 

"Chase  v.  Wingate,  68  Me.  204, 
28  Am.  Rep.  36.  And  see  Fay  v. 
Muzzey,  13  Gray,  53,  74  Am.  Dec. 
619;  Kittredge  v.  Woods,  3  N.  H. 
503,   14  Am.   Dec  393;    Norton  v. 


Craig,  68  Me.  275.  This  rule  does 
not  apply  as  to  manure  made  in  liv- 
ery stables.  Daniels  v.  Pond,  21 
Pick.  (Mass.)  367,  32  Am.  Dec.  269; 
Parsons  v.  Camp,  11  Conn.  525;  nor 
to  manure  hauled  from  the  barn- 
yard and  piled  on  a  small  lot  which 
is  sold.  Collier  v.  Jenks,  19  R.  I. 
137.  32  Atl.  208,  61  Am.  St  741. 

^Maples  V.  Millon,  31  Conn.  598; 
Adams  v.  Beadle,  47  Iowa.  439.  29 
Am.  Rep.  487.  And  see  Bank  of 
Lansingburgh  v.  Crary,  1  Barb.  542; 
King  V.  Wilcomb,  7  Barb.  263. 

"Per  Hinman,  C.  J.,  in  Maples 
V.  Millon,  31  Conn.  598. 

» Price  V.  Brayton,  19  Iowa,  309. 


(rtgagee  who  acqtured  title  to  the  mortgaged  premisefl  by  sher- 
id  under  foreclosure  aft«r  giving  aseurance  to  the  mortgagor 
claimed  no  interest  in  nursery  stock  of  great  value  placed  by 
rtgagor  on  the  mortgaged  land,  and  that  he  would  not  claim 
es  when  he  got  his  deed,  ie  estopped  thereafter  to  deny  the 
^or's  title  and  right  of  posseselon  of  the  nursery  stock,  and  the 
gor  may  maintain  an  action  to  recover  the  possession  thereof." 

;.  A  flxtnre  annexed  to  laud  before  the  execntion  of  the  mort- 
ill  pass  by  the  mortgage  without  any  special  mention  of  the 
and  even  without  any  general  description  of  it,  or  evidence  of 
in  to  include  it,  euch  as  might  be  afforded  as  to. machinery  or 
[tides  employed  for  manufacturing  purposes  by  a  special  men- 
a  mill  aside  from  the  description  of  the  land.""  This  was  the 
I  in  an  early  case  in  Massachusetts,"  in  which  it  was  held  that 
in  a  fulling-mill  set  in  brick-work,  and  used  for  dyeing  cloth, 
by  a  mortgage  of  the  land  upon  which  the  mill  stood.  The 
i  of  the  decision  were,  that  this  fixture  could  not  be  removed 
;  actual  injury  to  the  mill;  that  it  was  essential  to  the  use  of 
1;  and  that,  being  attached  to  it  at  the  time  of  making  the 
^,  it  passed  by  it  as  part  of  the  security, 
general  rule,  a  mortgage  of  land  passes  the  fixtures  already 
without  any  special  mention  being  made  of  them.  They  pass 
e  estate  and  as  a  part  of  it.  In  a  mortgage  deed  the  premises 
scribed  as  certain  land  "with  the  paper-mill,  etc.,  thereon,  and 
mvilege,  appurtenances,  etc.,  together  with  all  its  privileges 
purteuances."  The  machinery  in  controversy  was  fastened  to 
r  of  the  mill  by  means  of  iron  bolts  with  nuts  upon  the  ends 
1.  The  machinery,  however,  could  be  removed  without  injury 
building,  and  might  be  used  in  other  paper-mills.  The  ma- 
was  subsequently  attached  by  a  creditor  of  the  mortgagor,  but 
leld  that  It  passed  by  the  mortgage  of  the  land  and  mill  as  a 
the  realty." 

lace  V.  Dodd,  136  Cal.  210,  "Latbrop  v.  Blake,  23  N.  H.  46; 

693.  Bumslde  v.  Twltcbell,  43  N.  H.  390. 

e  T.  Lambert,  7S  Ky.  2S4.  In  Gale  t.  Ward,  14  Mass.  352.  356, 

)ii    Bank    t.    Emerson,    15  7  Am.  Dec.  223,  tbe  fact  tbat  cer- 

59.     See,  alBO,   Soutbbrldge  tain  carding  macblnea  could  be  re- 

nk  V,  Stevena  Tool  Co,  130  moved  from  tbe  mill  without  Injury 

17;  Hamilton  v.  Huntley,  78  to  It,   and   mlgbt   be   used   In   an; 

,  41  Am.  Rep.  593.     la  Hunt  other  building  erected  for  a  similar 

ikupby,   1    Mo.   608,   14   Am.  purpose,  was  a  reason  for  consider. 

),  a  kettle  annexed  In  like  lug    tbem    personal    property,    and 

to    the    freehold    was   beld  not   covered   by  a   mortgage   of  the 

le  covered  by  tbe  mortgage,  realty.     A  like  view  was  taken  in 

r'ound  that  It  was  not  per-  Fullam  v.  Steama.   30  Vt.  443,   In 

y  annexed.  respect  to  a  planlng-machlne,  a  dr- 
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The  intention  of  the  parties  to  a  purchase-money  mortgage,  as  re* 
gards  fixtures,  may  be  gathered  from  their  intention  in  the  other  part 
of  the  transaction,  namely,  the  sale  of  the  property  by  the  mortgagee 
to  the  mortgagor.  Thus  the  owner  of  a  twine  factory,  the  land  upon 
which  it  was  situated,  and  the  machinery  in  the  mill,  contracted  to 
sell  the  whole  for  a  gross  sum,  and  executed  a  conveyance  describing 
the  land  only,  and  took  back  a  mortgage  with  the  same  description. 
This  was  held  to  cover  the  machinery  of  the  mill,  on  the  ground  that 
the  parties  manifestly  intended  the  mortgage  to  cover  the  same  prop- 
erty  that  |)a88ed  by  the  deed.*' 

But  where,  upon  the  sale  of  a  brewery,  a  deed  was  given  of  the  real 
estate  and  a  separate  bill  of  sale  of  the  fixtures,  and  the  vendor  took  a 
mortgage  for  a  part  of  the  purchase-money,  containing  a  description 
of  the  land  alone,  and  the  purchaser  afterwards  gave  a  mortgage  of 
the  fixtures  mentioned  in  the  bill  of  sale,  it  was  held  that  the  fixtures 
were  not  included  in  the  mortgage  of  the  land.**  But  if  it  appears 
that  a  manufacturing  establishment  was  sold  as  a,  whole  for  a  gross 
sum,  the  mere  fact  that  a  bill  of  sale  was  made  of  part  of  the  fixtures 
does  not  change  their  character ;  but  a  mortgage  of  the  land  and  im- 
provements for  the  purchase-money  will  cover  whatever  was  a  fixture 
to  the  realty.** 

A  mortgage  of  a  mill  passes  the  stones,  tackling,  and  implements 
necessary  for  working  it.**  A  mortgage  of  a  sugar-house  carries  with 
it  an  engine  and  machinery  attached  to  it.*^  Machinery  set  in  bricks 
and  run  by  steam  power,  for  the  purpose  of  manufacturing  cotton- 
seed oil,  constitutes  a  part  of  the  realty,  and  part  of  the  security  un- 
der a  mortgage  of  the  realty.**  A  cotton-gin  and  press  are  fixtures 
and  a  part  of  the  freehold,  and  are  carried  by  a  mortgage  of  it,- 
whether  erected  before  or  after  the  mortgage.**  Hop-poles  upon  a 
farm  are  covered  by  a  mortgage  of  the  land.^*   Platform  scales  fast- 

cular  saw  and  frame,  and  a  boring-  **  Citizens'  Bank  v.  Knapp,  22  La. 

machine,  and  in  Kendall  v.  Hatha-  Ann.  117. 

way.  67  Vt  122,  30 . Atl.  859,  in  re-  ••  Theurer  v.  Nautre,  23  La.  Ann. 

spect  to  a  cider-mill  and  a  shingle  749. 

mill.  "Bond    v.    Coke,    71    N.    C.    97; 

See,    on    meaning    of    "appurte-  Latham  v.  Blakely,  70  N.  C.  368; 

nances"  In  a  chattel  mortgage  of  a  Fairis  v.  Walker,  1  Bailey.  540. 

building.  Prey  v.  DrahOB,  6  Neb.  1,  ^'The  lien  of  the  mortgagee  upon 

39  Am.  Rep.   353.  them   is   superior   to   the   title   ac- 

"McRea  v.  Central  Nat  Bank  of  quired  by  one  who,  with  knowledge 

Troy,  66  N.  Y.  489.  of  such  mortgage,  takes  a  chattel 

••  Fortman  v.  Ooepper.  14  Ohio  St.  mortgage   upon   the   poles   imme^i- 

668;  Zeller  v.  Adam,  30  N.  J.  Bq.  ately  after  their  removal  from  the 

421.  farm,  to  secure  an  antecedent  debt. 

"Morris's  App.  88  Pa.  St.  368.  Sullivan  v.  Toole,  26  Hun,  203. 

**  Place  V.  Fagg,  4  Man.  A  R.  277. 
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d  to  sills  laid  upon  a  brick  wall  set  in  the  ground,  intended  for 
manent  use,  are  fixtures." 

)f  course,  whenever  it  appears  from  the  instrument  itself  that'the 
ties  did  not  intend  that  the  machinery  in  the  mill  should  be  oot- 
i  bj  the  mortgage,  it  will  not  constitute  a  part  of  the  mortgagee's 
irity,'* 

t  mortgage  of  a  mill  which  in  terms  includes  "all  the  machinery 
I  or  hereafter  to  be  placed"  in  the  mill,  covers  machinery  subse- 
ntly  acquired  by  the  mortgagor  by  purchase,  and  not  by  bailment, 
I  placed  on  the  premises,  as  against  a  lease  subsequently  executed 
the  mortgagor  to  the  seller  for  the  purpose  of  revesting  title  in  the 
er  until  payment  of  the  price.'* 

436.  CliattelB  attached  to  the  realty  after  the  exeontioa  of  a 
rtgagre  of  it  become  a  part  of  the  mortgage  security,  if  they  are  at-  ■ 
led  for  the  permanent  improvement  of  the  estate  and  not  for  a 
iporaiy  purpose  and  are  adapted  to  the  use  to  which  the  realty  is 
oted  f*  or  if  tHey  are  such  as  are  regarded  as  permanent  in  their 
ure;"  or  if  they  are  so  fastened  or  attached  to  the  realty  that  the 
loval  of  them  would  be  an  injury  to  it."  A  mortgagor  left  in 
session,  who  improves  the  premises  by  the  erection  of  new  works, 
by  the  introduction  of  new  machinery  intended  to  be  permanent, 
lot  at  liberty  to  impair  the  increased  security  by  removing  them.^^ 
;  same  rule  applies  to  articles  annexed  to  the  premises  by  a  sub- 
aent  grantee  or  vendee  in  possession  under  an  executory  contract 

Arnold    T.  Crowder,  81  111.  56,  93  111.  153;  Foote  v.  Goocb.  96  N.  C. 

Km.  Rep.  260;   Bliss  v.  Whitney,  266,  1  S.   E.  525,  60  Am.  Rep.   411; 

lien,  114.  85  Am.  Dec.  745.  Banh   of  Louisville   v.  Baumlester. 

Waterrall  v.  Penlstone,  6  Ell.  ft  87   Ky.  6,   7   S.  W.  170;    Wlfht  v. 

876.      And   see    Begble    v.    Fen-  Gray,    73    Me.    297;    Dutro   v.    Ken- 

k,  L.  R.  8  Ch.  App.  1075,  19  W.  nedy,    9    Mont.    101.    22    Pac.    763; 

402:   Brown  on  Fix.  3d  ed.  pp.  Snedeker  v.  Warring.  12  N.  Y.  170; 

149.  Cooper   v.   Harvey,   16   N.   T.    Supp, 

Knowles  Loom  Works  v.  Ryle.  660;    WIlIlaniB   v.    Chicago   Ezhlbl- 

Fed.  730.  tlon  Co.  188  HI.  19,  58  N.  E.  611. 

Ez  parte  Belcher,  4  Dea.  A  Cblt.  In  some  cases  considerable  stresa 

;    Hubbard  v.  Bagshaw,  4  Sim.  has  been  placed  upon  the  fact  that 

;  Bi  parte  Reynal,  2  Mont.  Dea.  the   personal    chattels  had    already 

«  G.  443;  Winslow  v.  Merchants'  been  mortgaged  as  personal  before 

Co.   4  Met.   306,   38  Am.   Dec.  they   were  attached   to   the  realty. 

;    Gardner   v.   Flnley,    19   Barb.  Eaves  v.  Estes.  10  Kan.  314,  15  Am. 

;    Rice  V.    Dewey.   54   Barb.   465,  Rep.  345;  Tlbbetta  v.  Moore.  33  Cal. 

;  Sullivan  v.  Toole,  26  Hun,  203;  208;    Davenport  v.    Shants,   43   Tt. 

snlx  MtllB  V.   Miller,  4  N.  Y.  St  546.     See  i  U6b.    . 

;  McFadden  v.  Allen,  134  N.  T.  "ColemaS  v.  Steams  Hannf.  Co. 

32  N.  E.  21.  affirming  3  N.  Y.  38  Mich.  30. 

ip,  356;  Roberta  v.  Dauphin  De-  "Clore  v.  Lambert,  78  Ky.  224. 

It  Bank,  19  Pa.  St.  71 ;  Bond  v.  "  Foote  v.  Gooch,  96  N,  C,  265.  1 

.9,  71  N.  0.  97;  Wood  V.  Whelen,  S.  E.  525,  60  Am.  Rep.  411. 
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to  purchase.'*  The  question  whether  fixtures  annexed  to  the  realty 
after  a  mortgage  of  it  has  already  been  executed  become  a  part  of  it, 
and  thus  become  also  subject  to  the  mortgage,  is  a  different  one  in 
some  respects  from  that  which  arises  when  the  same  fixtures  are  al- 
ready attached  to  the  realty  when  the  mortgage  is  made.  As  to  those 
articles  which  in  their  nature  are  such  as  to  render  it  doubtful  whether 
they  should  be  properly  classed  as  fixtures  or  not,  the  tendency  of  the 
decisions  seems  to  be  to  require  stronger  evidence  of  intention  that 
things  annexed  to  the  realty  after  the  making  of  the  mortgage  are 
actually  fixtures,  and  therefore  form  with  the  land  one  security,  than 
is  required  when  they  are  afl&xed  before  the  making  of  the  mortgage.''* 
The  reason  of  this  apparently  is,  that,  when  the  personal  articles  are 
already  attached  to  the  realty  when  the  mortgage  is  taken,  it  is  more 
likely  that  they  entered  into  the  consideration  of  the  parties,  in  esti- 
mating the  value  of  the  security,  than  it  is  when  they  are  not  attached 
to  the  realty  and  may  never  be.®®  It  is  true  that  there  may  be,  in  the 
taking  of  a  mortgage  before  the  fixtures  are  annexed,  an  expectation 
of  an  increased  value  to  arise  from  their  being  subsequently  attached 
to  the  realty,  as  when  a  building  has  been  erected  for  a  certain  pur- 
pose, and  ij;  is  contemplated  that  the  machinery  or  other  articles 
adapted  to  be  used  in  it  will  be  placed  in  it;  but  it  is  evident  that 
less  reliance  would  be  placed  upon  this  expectation  than  upon  the 
actual  fact  of  the  existence  of  the  things  upon  the  mortgaged  estate. 
It  does  not  follow,  however,  from  the  fact  that  the  fixtures  constituted 
no  part  of  the  mortgage  security  when  it  was  taken,  that  they  may 
therefore  be  removed  without  any  wrong  to  the  mortgagee.  He  is 
entitled  to  the  benefit  of  any  improvement  ef  the  property  from 
whatever  cause  it  may  arise,  just  as  he  may  suffer  from  a  depreciation 
of  it  .arising  from  accident  or  neglect,  or  from  fluctuations  in  value 
due  to  general  causes.®^ 

The  track  of  a  railroad  laid  upon  mortgaged  lands  under  an  ar- 
rangement with  the  mortgagor,  without  condemnation  under  the 
right  of  eminent  domain,  is  subject  to  the  mortgage  lien,  and  may 
be  sold  with  the  land  under  foreclosure  proceedings.^*    Rails  neces- 

» Eastman  v.  Foster.  8  Mete.  19;  18  Atl.   93;    Kendall  v.  Hathaway, 

Lynde  v.  Rowe,  12  Allen,  100;  Gild-  67  Vt.  122.  30  Atl.  859. 

deny.  Bennett  43  N.  H.  306;  Cooper  "Clore  v.   Lambert.   78   Ky.   224, 

n.   Adams.   6   Cush.    87;    Ogden   v.  approving  text. 

Stock.  34  111.  522 ;  Poor  v.  Oakman,  "  See  Roberts  v.  Dauphin  Deposit 

104   Mass.   309,   318;    McFadden   v.  Bank.  19  Pa.  St.  71.  * 

Allen,  134  N.  Y.  489,  32  N.  B.  21,  "Price  v.  Weehawken  Ferry  Co. 

affirming  3  N.  Y.  Supp.  356.  31  N.  X  Eq.  31 ;  Hunt  v.  Bay  State 

"Tillman  V.  De  Lacy,  80  Ala.  103;  Iron  Co.  97  Mass.  279;   Meriam  v. 

Gardner  v.   Pinley,   19   Barb.   317;  Brown,  128  Mass.  391. 
Buzzell  V.   CumoiingB,   61   Vt.   213, 
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Barily  become  an  actual  part  of  the  permanent  strncture  of  &  rail- 
road, and  are  inseparable  from  it  without  destruction  to  the  road. 
In  that  respect  they  are  like  the  stones  and  brick  of  a  house.  The 
game  rule  applies  to  other  permanent  stmcturee  of  a  railroad,  such 
as  bridges.*' 

A  mortgage  by  a  gas  company  of  its  real  estate  with  all  the  ap- 
purtenances thereto,  its  gas-mains,  sewer-pipes,  and  meters,  covers 
am  enlargement  of  its  works,  and  an  extension  of  its  mains  and 
pipes.'*  A  mortgage  by  such  company  of  its  oflSce  furniture  and 
fixtures  covers  additions  made  thereto  from  time  to  time  as  the  neces- 
sitiee  of  the  works  required.** 

Detachable  and  removable  machinery  is  susceptible  of  ownership 
distinct  from  the  land  and  buildings,  and  may  be  the  subject  of  par- 
ticular and  separate  liens."  Such  machinery,  when  afRxed  to  the 
realty,  does  not  become  subject  to  an  existing  mortgage  of  the  realty 
unless  it  is  affixed  by  the  owner  of  the  chattel  or  with  his  assent. 
Thus,  if  machinery  belonging  to  a  third  person  be  put  into  a  mill 
upon  a  written  agreement  that  it  is  to  remain  subject  to  the  order 
of  such  third  person  until  it  be  paid  for  in  full,  the  act  of  the  mill- 
owner  in  affixing  the  machinery  to  the  mill  is  not  sufficient  to  sub- 
ject it  to  the  operation  of  an  existing  mortgage.*'  The  owner  of  the 
machinery  is  not  put  upon  inquiry  as  to  the  Btate  of  the  title  to  the 
mill  so  as  to  be  charged  with  constructive  notice  of  the  mortgage,  and 
he  does  not  assent  to  the  affixing  of  the  machinery  to  the  real^  ab- 
solutely, but  only  in  a  qualified  way," 

In'  England,  while  it  is  held  that  fixtures  cannot  be  removed  with- 
out the  assent  of  the  mortgagee,  it  is  held  that  such  assent  may  be 

"Porter  V.  Steel  Co.   122  0.  8.  ances   of   an   electric   ligbt    plant 

267,  T  Sup.  Ct  1206.  erected  upon  and  flrmly  attacbed  te 

"Wood  v.  Whelen,  93  111.  IBS.  real  estate  do  not  pase  to  a  pur 

"Wood  V.  Wbelen,  93  III.  163.  chaser  of  tbe  real  estate  at  a  sale 

"Holly  Manut.  Co.  v.  New  Chester  upon  a  mortgage  of  the  realty,  made 

Water  Co.  18  Fed.   879,   889;    Har-  and  recorded  twfore  tbe  plant  was 

Ian  V.  Harlan.  20  Pa.  St.  303;  Bene-  placed    by    tbe    mortgagor    on    tbe 

diet  V.  Marsh,  127  Pa.  St.  309,  18  mortgaged  premises,  unleee  It  was 

Atl.  26;  VhII  t.  Weaver.  132  Pa.  St.  the  Intention  to  make  tbe  plant  * 

863.  19  Atl.  138.  part  of  the  realty  when  it  was  erect- 

"  Northwestern  Mut.  L.  Ins.  Co.  ed.    To  like  effect  see  Holly  Manuf. 

T.  George,  77  Minn.  319,  79  N.  W.  Co.  v.   New  Cheater  Water  Co.   48 

1028.  1064.  Fed.  879.    This  rule  in  Vermont  "is 

■Cochran  v.  Flint,  B7  N.  H.  B14;  put  upon  the  ground  that  the  morb 

BuEiell  v.  CummingB,  61  Vt.  213,  IS  gagee  has  parted  witb  nothing  on 

Atl.  93:  Davenport  t.  Shants,  43  Vt.  the  faltb  of  the  annexations  being 

B46;  Page  v.  Edwards.  64  Vt.  124.  23  a  part  of  the  realty,  and  therefore 

Atl.  917.    In  Vail  v.  Weaver.  132  Pa.  has  no  reason  to  complain."    Paine 

St.  363.  19  Atl.  138.  ft  was  held  that  v.  McDowell.  71  Tt  28,  33,  41  AtL 

the   engine,   machinery,   and  appli-  X042. 
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found  in  the  mere  fact  that  the  mortgagor  has  been  allowed  to  remain 
in  possession  and  deal  with  the  property.** 

A  mortgagee  in  possession,  who  has  erected  buildings  and  other 
fixtures,  may  lawfully  take  them  down  and  remove  them,  if  they  are 
not  so  connected  with  the  soil  that  they  cannot  be  removed  without 
prejudice  to  it.  So  long  as  he  is  in  possession  he  may  exercise  the 
right  ©f  removal,  and  need  not  resort  to  a  proceeding  in  equity  for 
the  purpose  of  declaring  and  enforcing  such  right.** 

§  486a.  By  agreement  chattels  may  retain  their  oharaoter  as  per- 
ionalty  after  their  annezatioli  to  the  land,  though  in  the  absence  of 
such  agreement  they  would  become  fixtures  to  the  land  and  subject 
to  an  existing  mortgage.*^  Such  an  agreement  binds  the  holder  of  an 
existing  mortgage  of  the  realty  if  he  is  a  party  to  it.  If  he  is  not  a 
party  to  it,  ordinary  chattels  annexed  to  the  realty  for  the  permanent 
repair  or  improvement  of  it  become  a  part  of  the  realty  and  subject 
to  the  existing  mortgage.  But  the  chattels  may  be  of  such  a  character, 
and  their  annexation  to  the  realty  such,  that  they  will  not  lose  their 
character  as  personalty  if  they  are  annexed  with  the  intention  of  the 
owner  of  the  equity  and  of  the  person  interested  in  the  chattels  that 
they  should  retain  their  original  character.  Thus,  telegraph  or  tele- 
phone wires  strung  upon  poles  may  by  such  agreement  remain  per- 
sonalty.** Machinery,  buildings  and  in  fact  almost  anything  may 
be  made  to  retain  its  character  of  personalty  by  agreement,  if  it  is 
not  so  incorporated  in  the  realty  as  to  become  so  much  a  part  of  it 
that  it  cannot  be  removed  without  materially  ;njurying  or  destroying 
the  realty. 

§  486b.  There  are  two  well  defined  and  contrary  views  as  to  the 
eifect  of  a  chattel  mortgage*  upon  personal  articles  which  are  attached 
to  mortgaged,  realty.  Although  a  chattel  mortgage  of  things  about 
to  be  annexed  to  the  realty  is  a  contract,  express  or  implied,  between 
the  owner  of  the  chattels  and  the  owner  of  the  realty  that  these  things 
shall  retain  their  chattel  character  after  their  annexation  to  the 
realty  and  may  be  removed  if  necessary  to  enforce  the  chattel  mort- 
gage* yet  according  to  one  line  of  authorities,  such  things  even  if  they 
can  be  removed  without  injury  to  the  realty,  are  a  part  of  the  se- 
curity of  the  mortgagee  of  the  realty,  and  cannot  be  removed  without 

"Gough  V.  Wood  (1894).  1  Q.  B.  "Ford  v.  Cobb.  20  N.  Y.  344;  Sis- 

718,  724;  Cumberland  Union  Bank-  son  v.  Hlbbard,  75  N.  Y.  542;  Tyson 

Ing  Co.  V.  Maryport  Hematite  Iron  v.  Post,  108  N.  Y.  217,  15  N.  E.  316. 

ft  S.  Co.  (1892)  1  Ch.  415;  Sanders  "Union  Safe  Deposit  ft  T.  Co.  v. 

V.  Davis.  15  Q.  B.  D.  218.  Telegraph  Co.  36  Fed.  288. 

••Cooke  V.  Cooper.  18  Greg.  142, 
22  Pac.  945. 
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his  consent.  This  is  sometimes  called  the  Massachusetts  doctrine  be- 
cause it  was  first  established  in  that  state.  In  one  case  in  that  state 
Mr.  Justice  Hoar  said :"  "We  think  it  is  not  in  the  power  of  the  mort- 
gagor,  by  any  agreement  made  with  a  third  person  after  the  execu- 
tion of  the  mortgage,  to  give  to  such  person  the  right  to  hold  any- 
thing to  be  attached  to  the  freehold,  which  as  between  mortgagor  and 
mortgagee  would  become  a  part  of  the  realty," 

In  the  same  court  it  was  held  that  a  building  removed  upon  mort- 
gaged land  without  the  mortgagee's  consent,  became  a  part  of  the 
realty,  subject  fo  the  mortgage,  although  the  mortgagor  agreed  with 
the  owner  of  the  building  that  it  should  remain  personal  property 
with  the  right  of  such  owner  to  remove  it;  and  that  the  purchaser 
of  the  land  at  a  foreclosure  sale  under  the  mortgage  became  the 
owner  of  the  building  though  he  was  notified  at  the  sale  of  such  agree- 
ment."* 

Even  under  this  rule  if  the  chattels  are  generally  deemed  movables, 
such  as  curtain  poles,  gas  fixtures  in  a  house  or  machines  which  are 
only  attached  to  a  building  sufficiently  to  keep  them  steady  or  in 
place,  they  do  not  inure  to  the  benefit  of  the  mortgagee  of  the  land.*' 

Under  this  view  of  the  law  a  chattel  mortgage  of  fixtures  to  be  an- 
nexed to  mortgaged  land,  or  an  agreement  that  such  fixtures  shall 
retain  their  chattel  character,  is  not  binding  upon  such  prior  raort- 

"Claryv.  Owen,  16  Qray  (Mass.),  Me.    S94,    30    Atl.    14;    Ekstrom    t. 

522.    625,    citing    Wlnalow    v.    Mer-  Hall,  90  Me.  1S6,  3S  Atl.  106;  Wiglit 

chants'  Ins.  Co.  4  Met.  306.  v.   Gray,   73    Me.    297.    Hew  York: 

■■Meagber  v.  Hayes.  152  Mass.  McFadden  v.  Alien,  134  N.  Y.  489, 
22S,  £6  N.  B.  lOe.  23  Am.  St.  Rep.  32  N.  B.  21,  limiting  or  overrullns 
S19:  Hunt  V.  Bay  State  Iron  Co.  97  some  earlier  cases.  Delaware:  Wa- 
HasB.  279.  For  other  KaiMcbniettt  tertown  S.  E.  Co.  v.  Davis.  5  Houst 
autboritiea,  see  Pierce  v.  George,  192.  fowa:  MfUer  v.  Waleon.  71 
108  Maes.  7S.  11  Am.  Rep.  310;  Me-  Iowa.  610,  33  N.  W.  12S;  Stlllman 
Connell  v.  Blood,  123  Mass.  47;  v.  Flennlhen,  6S  Iowa,  4S0,  10  N. 
*  Smith  Paper  Co.  v.  Servln,  130  W.  S42.  Idabo:  Beeler  v.  Mercantile 
MasB.  Sll:  Southbrldge  Sbv.  Bank  Co.  (Ida.)  30  L.  R.  A.  283.  Ulinoli: 
v.  Mason.  147  Mass.  500,  18  N.  E.  Flfleld  v.  Farmers'  Nat,  Bank.  148 
406;  Meagber  v.  Hayes.  152  Mbbb.  111.  163.  36  N.  E.  802.  39  Am.  St.  Rep. 
228.  25  N.  E.  105.  Followed  alao  in  166;  Brass  Foundry  Worka  v.  Gal- 
Wlacontin:  Prankland  v.  Moulton,  lentlne.  99  Iiid.  625;  Hamilton  v. 
6  Wis.  1;  Fuller-Warren  Co.  v.  Har-  Hunhle.  78  Ind.  521,  41  Am.  Rep. 
ter.  110  Wis.  80,  85  N.  W.  698,  84  593.  United  Statei:  Porter  v.  Pitts- 
Am.  St.  Rep.  867,  and  a  learned  and  burg  BeBBemer  Steel  Co,  120  U.  S- 
(ull  note  in  tbe  latter  report;  Ken-  649.  7  Sup,  Ct,  741,  b.  c.  122  U.  S, 
dan  Manuf,  Co,  v.  Rundle.  78  Wis.  267,  283.  7  S.  Ct,  1206;  Phoenix  I- 
150,  47  N.  W.  364;  Smith  v.  Wag-  W.  Co,  v.  New  York  Co,  83  Fed. 
goner.  50  Wis.  lEE,  6  N.  W.  568;  7E7;  Evans  v.  Klater.  92  Fed.  828. 
Taylor  v.  CoiUna,  51  Wis.  123.  8  N.  "Manning  v,  Ogden,  70  Hun.  399, 
W.  22;  Homestead  Land  Co,  v.  24  N.  Y.  Supp.  70:  Carpenter  v. 
Becker,  96  Wis.  206,  71  N.  W.  117;  Walker.  140  Maafl.  416.  5  N.  B.  160; 
Ounderaon  v.  Swarthout,  104  Wis.  Magulre  v.  Park,  140  Mass.  21.  1  N. 
186.  80  N.  W.  465.  76  Am,  St,  Rep.  B,  760;  Jennings  v.  Vahey.  183 
860.    Maine:    Hawkins  v.  Hereey,  86  Mass,  47. 
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gagee  of  the  land  without  notice  to  him  and  his  consent."*  More- 
over under  this  rule  the  fact  that  the  chattel  may  be  removed  from 
the  mortgaged  realty  without  injury  thereto  is  immaterial.*' 

The  contrary  doctrine  that  chattels  permanently  annexed  to  mort- 
gaged realty  can  by  agreement  with  the  mortgagor  or  by  the  implied 
agreement  arising  from  a  chattel  mortgage  be  made  to  preserve  their 
character  as  personalty,  as  against  the  mortgagee  of  the  realty,  is 
firmly  maintained  in  several  states.*^ 

To  preserve  the  personal  character  of  fixtures  as  against  an  exist- 
ing mortgage  of  the  realty  a  chattel  or  agreement  that  the  fixtures 
may  be  removed  should  be  made  prior  to  their  annexation  to  the 
realty.** 

Where  this  view  of  the  law  prevails,  if  machinery  under  mortgage 
is  placed  in  a  mill  already  mortgaged,  it  becomes  subject  to  the  realty 
mortgage,  to  the  extent  that  is  necessary  to  keep  the  security  thereof 
unimpaired.  So  far  as  the  personalty  mortgage  is  concerned,  if  such 
machinery  is  mortgaged  to  its  full  value  and  it  will  not  damage  the 
mill  property  by  its  removal,  the  mortgagee  or  purchaser  may  remove 

••Bartholomew  v.   Hamilton,   105  N.   W.   765,  73  Am.   St.  Rep.  514; 

Mass.  239;    Hawkins  v.  Hersey,  86  Arlington    Mill   ft   Elevator   Co.   v. 

Me.  394,  30  AU.  14;  and  see  Hersh-  Yates,  57  Neb.  286,  77  N.  W.  677. 

l)erger  v.  Johnson,  37  Ore.  109,  60  New     Hampshire:       Tibbetts     v. 

Pac.  838.  Home,  66  N.  H.  242,  23  AU.  145,  23 

•'Fuller-Warren    Co.    v.    Harter,  Am.  St.  Rep.  31.                         ^ 

110  Wis.  80,  85  N.  W.  698.  Hew  Jersey:    Campbell  v.  Roddy, 

**  Alabama:    Miller  y.  Griffln,  102  44  N.  J.  Eq.  244.  14  Atl.  279,  6  Am. 

Ala.  610,  15  So.  238;  Warren  v.  Lid-  St    889;    General    Electric    Co.    v. 

dell,  110  Ala.  232,  20  So.  89,  a  con-  Transit    Equip.    Co.    57    N.    J.    Eq. 

ditional  sale;  Broadus  v.  Smith,  121  460,  42  Atl.  101;  Rogers  v.  Brokaw, 

Ala.  335,  26  So.  34,  77  Am.  St.  Rep.  25  N.  J.  Eq.  496. 

61.  North   Carolina:     Belvin   v.   Ral- 

Indiana:    Binkley  v.  Forkner,  117  eigh  Paper  Co.  123  N.  C.  138,  31  S. 

Ind.  176,  185,  19  N.  E.  758.    But  see  E.  655. 

Brass  Foundry  Works  v.  Oallentine,  Oreiron:      Henkle    v.    Dillon,    15 

1^9  Ind.  525;   Hamilton  v.  Huntley,  Oreg.  610,  17  Pac.  148. 

78  Ind.  521,  41  Am.  Rep.  593.  Vermont:    Paine  v.  McDowell,  71 

Kansas:    Eaves  v.  Estes,  10  Kan.  Vt.    28,    41    Atl.    1042;    Barnes    v. 

314,  15  Am.  Rep.  345.  Barnes,  6  Vt.  388;  Buzzell  v.  Cum- 

Xiohigan:     Crippen  v.  Morrison,  mings,  61  Vt.  213,  18  Atl.  93. 

13  Mich.  23;  Bnrrill  v.  Wilcox  Lum-  Washington:      German     Say.     ft 

her  Ca  65  Mich.  571,  32  N.  W.  824;  Loan  Soc.  v.  Weber,  16  Wash.  95,  47 

Jenks  T.  Colwell,  66  Mich.  420,  33  Pac.  224. 

N.  W.  528,  11  Am.  St.  Rep.  502,  a  West     Virginia:       Hurxthal      v. 

conditional  sale.  Hnrxthal,  45  W.  Va.  584,  32  S.  E. 

Minnesota:      Northwestern     Mut.  237. 

Life  Ins.  Co.  v.  George,  77  Minn.  ••Miller  v.  Walson,  71  Iowa,  610, 

319,  79  N.  W.  1028,  1064;  Merchants  83  N.  W.  128;   First  Nat.  Bank  v. 

Nat.  Bank  v.  Stanton,  55  Minn.  211,  Elmore,  52  Iowa,  541,  3  N.  W.  647; 

66  N.  W.  821,  43  Am.  St.  491;  War-  Sowden  v.  Craig,  26  Iowa,  156,  96 

ner  v.  Kenning,  25  Minn.  173.  Am.  Dec.  125;  Davenport  v.  Shants, 

Nebraska:     Edwards  ft  Bradford  43  Vt  546. 
Lumber  Co.  v.  Rank,  57  Neb.  323,  77 


lerwiee  he  must  make  good  the  damage  caused  bj  such 
tien  such  mortgaged  personal  property  is  attached  to  the 
lalty,  the  mortgagor  has  only  an  equity  of  redemption 
dich  the  mortgage  on  the  realty  at  once  attaches.'*' 
Iteu  •  mortgage  of  real  estate  !•  made  after  ohatteli  an 
reto  under  a  chattel  mortgage,  or  under  an  agreement 
11  retain  their  personal  character,  such  mortgagee  of  the 
;  no  notice  of  such  chattel  mortgage  or  agreement  is  not 
y  101  ipjjg  chattel  mortgage  is  not  of  itself  notice  to  euch 
lortgagee  of  the  realty. 

:nt  purchaser  or  mortgagee  of  the  realty  knowing  at  the 
mrchase  or  mortgage  of  the  existence  of  a  chattel  mort- 
le  fixtures,  or  of  an  agreement  by  the  owner  that  the  fix- 
>e  removed,  may  he  regarded  as  having  taken  his  deed  or 
iject  to  such  chattel  mortgage  or  agreement.'" 

7.    Hurxthal,   46   W.  ard,  34  Fla.  609.  16  So.  425;   Bond 

.  B.  237,  cidng  Camp-  v.  Coke,  71  N.  C.  97;  Foote  v.  Oooch. 

,  44  N.  J.  EM.  244,  14  96  N.  C.  266,  1  S.  B.  62B,  60  Am. 

ree  v.  Eetee,  10  Kan.  Rep.  411;   Cunn Ingham  v.  Cureton, 

Cobb,  10  N.  7.  344;  96  Ga.  489,  23  S.  E.  420. 

bbard,  76  N.  T.   642;  TherA  are   some   declalons,    liow- 

a,  63  N.  T.  377;  Sword  ever,  wblcb  bold  In  such  caae  that 

I.  487,  13  N.  B.  S26.  tbe    cbattel    character    of    fixtures 

[g«  Sav.  Bank  v.  Ex-  may    be    retained    even    against    a 

127  Mass.  642;  South-  aubeequent  mortgagee  of  tbe  realty 

Sank  V.   Steveaa  Tool  without  notice. 

I.    647;    Hunt   v.  Bay  Warren  v.  Llddell,  110  Ala.  23!, 

I.  97  Mass.  279;  Hop«-  20  So.   89;    Adams  Machine  Co.  v. 

Taunton   Sav.  Bank,  '  Interatate  Bidg.  Asso.  119  Ala.  97, 

,  23  N.  E.  327;  Thom'p-  24  So.  867;  Hirach  v.  Graves  Blev. 

I,  121  Han.  139;  Car-  Co.  6S  N.  T.  Snpp.  664;  Case  v. 
en.  160  Mass.  2S1,  22  L'Oebel,  84  Fed.  582;  Brennan  v. 
rpeater  V.  Walker,  140  Whltaker.  IS  Oblo  St  446;  Case 
N.  B.  ISO;  TlbbetU  v.  Hanut.  Co.  v.  Oarven,  46  Ohio  St. 
H.  242,  23  Atl.  145.  23  289;  Deane  v.  Hatchineon,  40  N.  J. 
Bumalde  v.  Twitchell,  Eq.  83.  2  Atl.  292;  Richardson  v. 
;  Wlckes  r.  Hill.  116  Copeland,  6  Gray  (Mau.),  S36,  66 
N.  W.  376;  Watson  v.  Am.  Dec,  424. 

Mich.   608,   79   N.  W.  Contra,    see   First   Nat   Bank   v. 

tort  V.  Sbants,  43  Vt  Adam.  138   III.  4S3,   28  N.  E.  956: 

V.  Jones,  36  Vt.  317;  Sword  v.  Low,  122  111.  487.  13  N.  E. 

Vhltaker,  IE  Oblo  St.  826;  Bowden  v.  Craig,  26  Iowa,  166. 

Donau  Brewing  Co.  10  96  Am.  Dec.  126. 

)  Pac.  1009;   Hawkins  .     '"Warner  v.  Kenning.   26   HInn. 

Me.  394,  30  Atl.  14;  173;  Rowland  v.  West.  62  Hun.  683. 

r.  73  Me.  297;  Matxos  586;  Fryatt  v.  Sullivan  Co.  6  Hill. 

II.  477;  Wood  T.  Wbel-  116;  San  Antonio  Brewing  Aaao.  v. 
:  Balrd  v.  Jackson.  98  Arctic  Ice  Hacb.  Mannf.  Co.  81 
Orleans  Nat  Bank  v.  Tex.  99.  16  S.  W.  797;  Simons  v. 
La.  Ann.  366.  29  Am.  Pierce,  IS  Ohio  St.  216;  Oreltber  v. 
ro  V.  Kennedy,  9  Mont  Alexander.  16  Iowa,  470;  Waller  v. 
18;  Seedbouae  v.  Brow-  Bowling,  108  N.  C.  289,  12  B.  B.  990. 
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§487.  An  equitable  mortgagee  has  the  same  right  to  hold  fix- 
tares  as  part  of  his  security  that  a  legal  moriigagee  has.*^'  A  woollen 
manufacturer  mortgaged,  by  deposit  of  the  title-deeds,  a  piece  of 
land,  with  a  building  upon  it,  and  then  built  a  mill  upon  the  land  and 
fitted  it  with  a  Meam-engine  and  machinei^  necessary  for  his  trade. 
Subsequently  he  assigned  to  another  all  the  machinery  and  fixtures 
in  the  mill,  and  after  this  executed  to  the  equitable  mortgagee  a 
legal  mortgage  of  the  estate.  The  Court  of  Queen's  Bench  held 
that  all  the  machines  which  were  fixed  in  a  quasi  permanent  man- 
ner to  the  floor,  roof,  or  side-walls  passed  to  the  equitable  mortgagee, 
but  il^Bt  those  which  were  merely  removable  articles  passed  to  the 
assignee  under  the  bill  of  sale.*®* 

§488.  If  the  mortgagee  assent  to  an  arrangement  between  the 
mortgagor  and  a  mechanic,  whereby  the  latter  builds  and  sets  up 
a  machine  upon  the  mortgaged  premises,  under  a  contract  that  the 
machine  shall  remain  his  property  until  paid  for,  or  if  the  mort- 
gagee, being  in  possession,  'treats  it  as  personal  property  and  con- 
sents to  its  removal,  a  subsequent  assignee  of  the  mortgage  cannot 
insist  that  under  it  he  became  the  owner  of  the  machine,  as  prop- 
erty annexed  to  the  realty  by  the  mortgagor.  Such  an  agreement 
supersedes  the  general  law  as  to  fixtures  between  the  mortgagor  and 
mortgagee.*®*  And  such  is  the  case,  also,  where  a  person  sets  up 
a  steam-engine  and  boiler  upon  land  owned  by  another,  under  an 
agreement  that  he  may  remove  them  at  any  time,  and  afterward 
takes  a  mortgage  of  the  land  from  the  owner  of  it.  The  engine  and 
boiler  never  become  the  property  of  the  mortgagor,  or  fixtures  to  the 
land,  and  therefore  are  not  included  in  the  mortgage.*®* 

A  mortgagee  waives  his  claim  that  certain  machinery  and  tools 
in  a  mill  are  covered  by  his  mortgage  by  requesting  the  mortgagor, 
after  he  had  removed  such  machinery  and  tools,  to  repay  to  him  the 
amoimt  he  had  paid  upon  them  as  taxes,  and  by  accepting  and  re- 


""Meux  V.  Jacobs,  L.  R.  7  H.  L. 
481,  487;  Williams  v.  Evans,  23 
Beav.  239;  Bz  parte  Astbnry,  L.  R. 
4  Ch.  App.  630. 

^Longbottom  v.  Berry,  L.  R.  6 
Q.  B.  123,  39  L.  J.  (N.  S.)  Q.  B.  87. 
See,  also,  Tebb  v.  Hodge,  39  L.  J. 
(N.  S.)  C.  P.  66. 

^Bartholomew  v.  Hamilton,  105 
Mass.  239;  Frederick  v.  Deyol,  15 
Ind.  857.  And  see  Wight  v.  Gray, 
73  Me.  297. 

""Taft  V.  Stetson,  117  Mass.  471. 
An  assignee  of  a  mortgage  is  pro- 


tected against  pajrments  made  to 
the  mortgagee  by  a  purchaser  of  the 
property  who  has  assumed  the  pay- 
ment of  the  incumbrance,  the  pur- 
chaser believing  that  the  mortgagee 
still  owned  the  mortgage  and  the 
debt  secured,  notwithstanding  the 
assignee  has  not  recorded  the  as- 
signment or  given  notice  thereof 
to  any  one.  The  equities  of  the 
purchaser  in  such  case  must  be  re- 
garded as  latent  equities  of  third 
persons.  Schultz  v.  Sroelowitz,  191 
111.  249,  61  N.  B.  92. 
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taining  the  money  so  demanded,  with  full  knowledge  of  the  facts  and 
situation  of  the  property.^*' 

§  439.  If  fixtures  be  added  to  the  property  by  a  tenant  at  will  of 
the  mortgagor  after  the  mortgage,  the  right  to  remove  them  is  deter- 
mined by  the  rule  which  prevails  as  between  mortgagor  and  mort- 
gagee, and  not  that  which  prevails  as  between  landlord  and  tenant; 
and  they  cannot  be  removed  without  the  consent  of  the  mortgagee.^^ 
It  does  not. avail  the  tenant  that  he  annexed  the  fixtures  under  a 
special  contract  with  the  mortgagor,^®*  or  that  the  holder  of  the  mort- 
gage, who  seeks  to  enforce  his  claim  to  the  fixtures,  took  the  assign- 
ment of  the  mortgage  with  notice  of  the  tenant's  claim.*^®  Where, 
during  the  pendency  of  a  suit  to  foreclose  a  mortgage,  a  stranger,  by 
permission  of  the  mortgagor,  erected  a  bam  on  the  mortgaged  prem- 
ises, it  was  held  that  as  against  the  mortgagee  he  had  no  right  to  re- 
move it.^" 

A  lessee  who  has  erected  a  building  upon  mortgaged  land,  under 
an  arrangement  with  the  mortgagor,  by»  leasing  the  building  to  the 
mortgagee  after  the  latter  has  purchased  the  mortgaged  premises 
upon  foreclosure  sale,  is  estopped  from  setting  up  title  thereto  in 
himself.*" 

When  permanent  structures  are  erected  by  a  lessee  upon  the  mort- 
gaged estate  under  an  agreement  with  the  mortgagor,  the  mortgagee's 


'"^  Foster  v.  Prentiss,  75  Me.  279. 

"•Ljmde  v.  Rowe.  12  Allen,  100; 
Clary  v.  Owen,  15  Gray,  522;  Hunt 
V.  Bay  State  Iron  Co.  97  Mass.  279; 
Meagher  v.  Hayes.  152  Mass.  228,  25 
N.  E.  105,  23  Am.  St.  Rep.  819; 
Tarbell  v.  Page,  155  Mass.  256,  29 
N.  E.  585;  Perkins  v.  Swank,  43 
Miss.  349;  Day  v.  Perkins,  2  Sandf. 
Ch.  359;  Andrews  v.  Day  Button 
Co.  132  N.  Y.  348,  30  N.  E.  831 ;  Hey 
V.  Bruner,  61  Pa.  St.  87;  BeMn  v. 
Raleigh  Paper  Co.  123  N.  C.  138,  31 
S.  E.  655;  Merchants'  Nat.  Bank  v. 
Stanton,  55  Minn.  211,  56  N.  W.  821, 
43  Am.  St.  Rep.  491. 

*"  Clary  v.  Owen,  15  Gray,  552. 

The  mortgage  will  even  attach  to 
machinery  put  into  a  mill  by  the 
maker  for  trial,  and  to  be  purchased 
upon  its  proving  satisfactory.  Ham- 
ilton V.  Huntley,  68  Ind.  621,  41  Am. 
Rep.  593.  In  this  case  the  person 
who  ordered  the  machinery  was  not 
the  owner,  but  a  tenant  of  the  mill. 
The  machinery  was  attached  to  the 
mill  only  in  a  temporary  manner, 
so  that  it  could  be  removed  without 
injury  to  the  mill.     It  was  to  be- 


come the  property  of  the  tenant  of 
the  mill  upon  his  giving  his  notes 
for  the  price  of  the  machinery  after 
sixty  days'  trial  of  it  The  tenant 
refused  to  accept  the  machinery 
and  give  his  notes  as  agreed,  and 
he  subsequently  quit  possession  of 
the  mill,  leaving  the  machinery  in 
it,  and  another  tenant  took  posses- 
sion of  it.  It  was  held  that,  as  be- 
tween the  makers  of  the  machinery 
and  the  mortgagee,  the  machinery 
was  part  of  the  realty.  See  Bass 
Foundry  v.  Gallentine,  99  Ind.  525. 

There  is  a  tendency  In  some  cases 
to  hold  that  where  the  fixtures  are 
erected  by  a  tenant  of  the  mortga- 
gor, under  an  agreement  that  they 
shall  remain  the  property  of  the 
tenant,  the  mortgagee  cannot  inter- 
pose, before  taking  possession  of  the 
premises,  to  prevent  the  carrying 
out  of  such  agreement.  TiflTt  v. 
Horton.  53  N.  Y.  377,  380,  13  Am. 
Rep.  537. 

"•  Clary  v.  Owen,  15  Gray.  552. 

"» Preston  v.  Briggs,  16  Vt  124. 

"•  Betts  v.  Wurth,  32  N.  J.  Eq.  82. 
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consent  is  nec^sary  for  iheir  removal  ;**"  but  if  they  are  erected  for  a 
temporary  purpose^  and  with  the  intention  of  removing  them^  the 
lessee  may  remove  them  at  any  time  during  his  term.^*** 

A  tenant's  fixtures  are  not  brought  within  a  subsequent  mortgage 
of  the  premises  by  his  neglect  to  remove  them  on  a  renewal  of  his 
lease  by  a  new  landlord.^^*  Where  one  who  has  leased  land  to  a  firm 
buys  out  the  right  of  one  of  the  partners  and  afterwards  gives  a  mort- 
gage on  the  premises,  the  possession  of  the  new  firm  is  notice  to  the 
mortgagee  that  erections  put  up  by  the  former  firm  are  not  covered 
by  the  mortgage,  because  the  other  partner's  rights  cannot  be  taken 
away.^*' 

If  a  lessee  subsequently  purchases  the  reversion  of  the  premises, 
machinery  and  other  fixtures  set  up  by  him  become  subject  to  an 
existing  mortgage  of  the  realty.*^' 

If  a  lessee  mortgages  his  leasehold  estate,  the  same  rules  in  rela- 
tion to  fixtures  upon  the  estate  apply  as  between  him  and  his  mort^ 
gagee  that  would  apply  if  he  owned  the  estate  in  fee.**' 
-  Trade  fixtures  set  up  by  a  partnership  upon  land  owned  by  the 
individual  partners,  which  the  partnership  has  no  interest  in  beyond 
the  use,  do  not  become  part  of  the  realty,  and  may  be  removed  by  the 
partnership  when  its  occupation  of  the  premises  ceases.*** 

§  440.  If  a  lessee  mortgages  tenant's  fixtures,  and  afterwards  sur- 
renders his  lease,  the  mortgagee  has  a  right  to  enter  and  sever  them. 
The  surrender  of  the  term  does  not  operate  to  extinguish  the  right 
or  interest  already  granted,  but  is  subject  to  that  interest,  for  the 
support  of  which  the  original  term  still  continues.  The  mortgagee's 
right  to  sever  the  fixtures  from  the  freehold  is  an  interest  of  a  peculiar 
nature,  in  many  respects  rather  partaking  of  the  character  of  a  chat- 
tel than  of  an  interest  in  real  estate,  '^ut  we  think,"  said  Mr.  Justice 
Williams,  in  a  case  before  the  English  Court  of  Common  Pleas,*** 
*'that  it  is  so  far  connected  with  the  land  that  it  mav  be  considered 

"■Wiggins  Ferry  Co.  v.  Ohio  Ac.  "*Kerr   v.    Kingsbury,    39    Mich. 

R.  Ck>.   142  U.  S.  396.  12  Sup.  Ct.  150,  33  Am.  Rep.  362.      . 

188;   Cooper  v.  Johnson,  143  Mass.  ^"Kerr    v.    Kingsbury,    39    Mich. 

108,  9  N.  E.  33;  Holbrook  v.  Cham-  150,  33  Am.  Rep.  362. 

berlin  116  Mass.  156,  17  Am.  Rep.  ^  Jones  v.  Detroit  Chair  Co.  38 

146;  Lake  Superior  Ship  Canal  Co.  Mich.  92.  31  Am.  Rep.  314. 

V.  McCann.  86  Mich.  106,  48  N.  W.  »"Ex  parte  Bentley,   2  M.,   D.   ft 

692;    Hewitt   v.   Watertown    Steam  De  G.  591;  Ex  parte  Wilson,  4  Dea. 

Engine  Co.  65  111.  App.  153;  Hughes  ft  Chittenden,  143;   2  Mont,  ft  Ayr. 

V.  Shingle  Co.  51  S.  C.  1.  28  S..E.  2;  61;    Shuart  v.  Taylor,  7   How.   Pr. 

Tunis  Lumber  Co.  v.  R.  G.  Dennis  251. 

Lumber  Co.  97  Va.  682,  34  S.  E.  613;  "'Robertson  v.  Corsett,  39  Mich. 

Kelly  V.  Austin,  46  111.  156,  92  Am.  777. 

Dec.  243;  Early  v.  Burtis,  40  N.  J.  "*  London    ft    Westminster    Loan 

Eq.  501.  and  Discount  Co.  v.  Drake,  6  C.  B. 

N.  S.  798. 
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« 

a  right  or  interest  in  it,  which,  if  the  tenant  grants  away,  he  shall 
not  be  allowed  to  defeat  his  grant  by  a  subsequent  voluntary  act  of 
surrender." 

§  441.  It  is  a  settled  rule  of  law  that  fixtures  annexed  to  the  free- 
hold by  a  tenant  for  the  purposes  of  trade  or  manufacture  may  be  re- 
moved by  him  at  the  expiration  of  his  term,  whenever  the  removal 
of  them  is  not  contrary  to  any  prevailing  practice,  and  the  articles 
can  be  removed  without  causing  material  injury  to  the  freehold.^*^ 
The  purpose  of  this  rule  is  to  encourage  the  putting  up  of  works 
beneficial  to  the  public  by  persons  whose  tenure  of  the  property  is  so 
short  or  so  uncertain  that  they  would  not  make  the  improvements  or 
put  in  the  machinery  necessary  for  the  profitable  pursuit  of  their, 
business,  unless  they  had  the  right  of  removing  these  things  at  the 
termination  of  their  tenancy.  The  reason  of  this  rule  does  not  ap- 
ply when  the  fixtures  are  annexed  by  one  who  has,  instead  of  the 
limited  interest  of  a  tenant,  an  unlimited  ownership  in  fee;  or  an 
ownership  which  is  qualified  only  by  the  condition  of  a  mortgage  up- 
on the  land  which  it  is  presumed  he  intends  to  fulfil,  and  which  at 
any  rate  he  would  be  estopped  to  say  he  did  not  intend  to  meet,  and 
thus  to  keep  the  ownership  of  the  land.  Even  after  a  forfeiture  of 
the  condition,  he  is  allowed  a  considerable  time  within  which  to  re- 
deem, or  else  obtain  the  full  value  of  the  land  and  of  all  the  personal 
articles  he  has  afiixed  to  it  by  a  sale  of  the  whole  interest  upon  fore- 
closure. In  a  recent  case  before  the  Court  of  Exchequer,**^  the  ques- 
tion of  the  application  of  this  rule  to  the  removal  of  a  steam-engine 

'**  Tyler    on     Fixtures,    p.     267;  it  is  not  unreasonable,  if  a  fixture 

Trappes  v.   Harter,    3   Tyrw.    603;  be  annexed  to  land  at  the  time  of 

Coombs  V.  Beaumont,  5  B.  ft  Ad.  72 ;  the  mortgage,  or  if  the  mortgagor 

Holbrook  v.  Chamberlin,  116  Mass.  in  possession  afterward  annexes  a 

165,  17  Am.  Rep.  146;   Guthrie  v.  fixture  to  it,  that  the  fixtures  shall 

Jones,  108  Mass.  191;  McConnell  v.  be   deemed   an   additional   security 

Blood,  123  Mass.  47,  25  Am.  Rep.  for  the  debt,  whether  it  be  a  trade 

12;  Polle  V.  Rouse,  73  Miss.  713,  19  fixture  or  a  fixture  of  any  other 

So.  481.  kind.    It  has  already  been  observed 

^*^  Climie  v.  Wood,  L.  R.  3  Exch.  that  no  authority  has  been  cited  to 
257.  Kelly,  C.  B.,  delivering  the  show  that  trade  fixtures  may  be  re- 
Judgment  of  the  court,  said:  "It  is  moved  by  the  mortgagor,  but  there 
a  case  between  mortgagor  and  mort-  are  several  to  the  contrary;  and  un- 
gagee,  and  no  authority  has  been  less  we  are  prepared  to  overrule 
cited  to  show  that  a  mortgagor  is  them,  our  Judgment  must  be  ad- 
entitled  to  remove  such  trade  fix-  verse  to  the  plaintiff." 
tures.  There  have  been  several  To  like  effect  see  GuUwick  v. 
cases  where  the  courts  have  de-  Swindell.  L.  R.  8  EJq.  Gas.  249,  per 
cided  that,  upon  the  true  construe-  Lord  Romilly;  Ex  parte  Cotton,  2 
tion  of  the  mortgage  deeds,  trade  Mont,  D.  ft  De.  G.  725;  Hawtry  ▼. 
fixtures  were  removable  by  the  Butlln.  L.  R.  8  Q.  B.  290,  21  W.  R. 
mortgagor,  but  not  one  to  show  633;  Day  v.  Perkins,  2  Sandf.  Ch. 
that  such  right  exists  without  a  359;  Maples  v.  MiUon,  31  Ck>nn. 
special  provision.  A  mortgage  is  a  598. 
security  or  pledge  for  a  debt,  and 
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and  boiler,  used  in  a  saw-mill  upon  the  mortgaged  premises  before 
the  execution  of  the  mortgage,  was  fully  discussed.  It  was  found 
by  the  jury  that  these  things  were  put  up  by  the  mortgagor,  not  to 
improve  the  inheritance,  but  for  the  better  use  of  the  property,  and 
that  they  could  be  removed  without  any  appreciable  damage  to  the 
freehold;  but  the  court  held  that  these  findings  were  immaterial,  be- 
cause the  right  of  the  mortgagee  attached  by  reason  of  the  annexation 
to  the  land,  and  therefore  that  the  intention  of  the  mortgagor  in  re- 
spect of  them  could  not  prevail  against  the  legal  effect  of  the  deed. 

This  case  was  carried  by  appeal  to  the  Exchequer  Chamber,^** 
where  the  judgment  of  the  court  below  and  the  law  there  declared 
were  aflSrmed.  Mr.  Justice  Willes,  speaking  of  the  reason  why  the 
engine  and  boiler,  though  they  might  have  been  removed  by  a  tenant 
at  the  expiration  of  his  term,  yet  could  not  be  removed  by  a  mort- 
gagor, said:  "And  we  are  of  opinion  that  the  decisions  which  es- 
tablish a  tenant^s  right  to  remove  trade  fixtures  do  not  apply  as  be- 
tween mortgagor  and  mortgagee  any  more  than  between  heir  at  law 
and  executor.  The  irrelevancy  of  these  decisions  to  cases  where  the 
conflicting  parties  are  mortgagor  and  mortgagee  was  pointed  out  in 
Walmsley  v.  Milne,^**  and  we  concur  with  the  observations  made  in 
that  case  by  the  Court  of  Common  Pleas.**  As  illustrating  this  dis- 
tinction and  the  reason  of  it,  the  learned  judge  quotes  the  language 
of  Lord  Cottenham,  in  a  case  before  the  House  of  Lords,  where  it 
was  sought  to  extend  the  rule  in  regard  to  trade  fixtures  to  a  case 
arising  between  an  heir  at  law  and  executor.*** 


"■Cllmle  V.  Wood,  L.  R.  4  Exch. 
328. 

«  7  C.  B.  N.  S.  115. 

'"Fisher  v.  Dixon,  12  CI.  ft  F. 
312.  **The  principle  upon  which  a 
departure  has  been  made  from  the 
old  rule  of  law  in  favor  of  trade 
appears  to  me  to  have  no  applica- 
tion to  the  present  case.  The  indi- 
vidual who  erected  the  machinery 
was  the  owner  of  the  land,  and  of 
the  personal  property  which  he 
erected  and  employed  in  carrying 
on  the  works:  he  might  have  done 
what  he  liked  with  it;  he  might 
have  disposed  of  the  land;  he  might 
have  disposed  of  the  machinery; 
he  might  have  separated  them 
again.  It  was  therefore  not  at  all 
necessary,  in  order  to  encourage 
him  to  erect  those  new  works 
which  are  supposed  to  be  beneficial 
to  the  public,  that  any  rule  of  that 
kind  should  be  established,  because 
he  was  master  of  his  own  land.    It 


was  quite  unnecessary,  therefore,  to 
seek  to  establish  any  such  rule  in 
favor  of  trade  as  applicable  here, 
the  whole  being  entirely  under  the 
control  of  the  person  who  erected 
this  machinery."  To  like  effect 
Chief  Justice  Shaw,  in  a  case  before 
the  Supreme  '  Court  of  Massachu- 
setts, Winslow  V.  Merchants'  Insur- 
ance Co.  4  Met.  306,  38  Am.  Dec. 
368,  said :  "The  mortgagor,  to  most 
purposes,  is  regarded  as  the  owner 
of  the  estate;  indeed,  he  is  so  re- 
garded to  all  purposes,  except  so 
far  as  it  is  necessary  to  recognize 
the  mortgagee  as  legal  owner  for 
the  purposes  of  his  security.  The 
Improvements,  therefore,  which  the 
mortgagor,  remaining  in  the  posses- 
sion and  enj03rment  of  the  mort- 
gaged premises,  makes  upon  them, 
in  contemplation  of  law  he  makes 
for  himself,  and  to  enhance  the 
general  value  of  the  estate,  and  not 
for  its  temporary  enjoyment' 
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If  the  premises  are  mortgaged  by  the  lessor  during  the  existence 
of  a  tenancy,  the  mortgagee,  or  any  one  deriving  title  to  the  prem- 
ises under  the  mortgage,  occupies  the  position  of  the  lessor  towards 
the  lessee;  and  the  latter  may  remove  in  that  case  fixtures  erected 
by  him  whenever  he  could  do  so  as  against  his  lessor.*** 

§  442.  In  Vermont  the  role  as  to  fixtures  seems  to  be  exceptionally 
strict  in  requiring  that  they  shall  in  all  cases  be  substantially  at- 
tached to  the  freehold,  and  in  holding  that  it  is  not  suflBicient  to  make 
personal  chattels  a  part  of  the  freehold  that  they  are  attached  to  the 
building  in  which  they  are  used  in  a  manner  adapted  to  keep  them 
steady,  or  that  they  are  essential  to  the  occupation  of  the  building 
for  the  business  carried  on  in  it.  *The  rule  requiring  actual  annexa- 
tion,'^ says  Mr.  Justice  Bennett,**®  "is  not  affected  by  those  cases 
where  a  constructive  annexation  has  been  held  sufiBcient.  These  cases 
may  be  regarded  as  exceptions  to  the  general  rule,  or  else  as  cases 
where  the  things  were  mere  incidents  to  the  freehold,  and  became 
a  part  of  it,  and  passed  with  it,  upon  a  principle  different  from  that 
of  its  being  a  fixture.'*  It  was,  moreover,  said  that  reference  must  be 
had  only  to  the  annexation,  but  also  to  the  object  and  purpose  of  it ; 
and  that  to  change  the  nature  and  legal  qualities  of  a  chattel  into  a 
fixture  requires  not  only  a  positive  act  on  the  part  of  the  person  mak- 
ing the  annexation,  but  also  that  his  intention  to  make  this  change 
should  particularly  appear;  and  that,  if  this  intention  be  left  in 
doubt,  the  article  should  still  be  regarded  as  personal  property.  It 
was  accordingly  held  in  this  cajse  that,  in  a  mortgage  of  a  mill  for 
manufacturing  paper,  the  iron  shafting  used  to  communicate  the 
motive  power  to  the  machinery,  and  fastened  to  the  building  by 
means  of  bolts,  should  be  regarded  as  a  constituent  part  of  the  mill, 
and  therefore  as  included  in  a  mortgage  of  that;  but  that  a  large 
iron  boiler  supported  by  brick-work,  laid  on  a  stone  foundation  placed 
on  the  ground  near  the  center  of  the  building,  and  also  the  machines 
for  grinding  rags  into  pulp,  the  paper-presses,  and  other  machinery, 
were  no  part  of  the  real  estate,  as  between  the  mortgagor  and  mort- 
gagee. 

This  decision  was  followed  by  another  to  like  effect  in  the  same 
court,  holding  that,  while  the  steam-engine  and  boilers  used  in  a 
marble  mill  were  fixtures  as  between  mortgagor  and  mortgagee,  yet 
the  saw-frames,  though  fastened  to  the  building  by  bolts,  were  not 
such  fixtures.    The  manner  in  which  they  were  attached  to  the  build- 

'*  Globe     Marble     Mills     Co.     v.        «Hill  v.  Wentworth,  28  Vt  429. 
Quinn,   76  N.  Y.   23,   32  Am.   Rep. 
259. 
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ing  waB  not  considered  to  be  such  as  to  operate  to  change  their  char- 
acter as  chattels.^'^ 

§  443.  Statutory  proviiious. — ^In  Vermont  it  is  provided  by  stat- 
ute that  machinery  attached  to  or  used  in  any  shop,  mill,  printing- 
<^ce^  or  factory  may  be  mortgaged  by  deed,  executed,  acknowledged, 
and  recorded  as  deeds  of  real  estate.  Such  mortgages  may  be  as- 
signed, discharged,  or  foreclosed  like  mortgages  of  real  estate."* 

In  Connecticut  it  is  provided  that  the  fixtures  of  a  manufacturing 
or  mechanical  establishment,  or  of  a  printing  or  publishing  house, 
the  furniture  of  a  dwelling-house,  and  the  hay  in  a  barn,  and  other 
things  enumerated,  may  be  mortgaged  with  the  realty  when  the  mort- 
gage contains  a  particular  description  of  the  machinery,  furniture, 
or  other  property,  to  the  same  effect  as  if  the  same  were  a  part  of  the 
real  estate.  The  same  may  be  mortgaged  separate  from  the  realty, 
if  particularly  described,  and  the  deed  be  executed,  acknowledged, 
and  recorded  in  all  respects  as  a  mortgage  of  land.^'* 


II.   Machinery  in  Mills. 

§444.  Intention. — ^A  distinction  is  properly  made  between  such 
fixtures  in  a  mill  as  are  indispensable  to  its  use  as  a  mill,  and  the 
movable  machines  used  in  it,  which  may  be  dispensed  with  upon  a 
change  in  business  to  which  the  mill  may  be  readily  adapted.^ *^  Of 
the  former  class  are  such  as  are  used  for  furnishing  the  motive  power ; 
and  if  the  mill  is  adapted  to  one  business  only,  the  machinery  nec- 
essary for  that  business  may  be  included  in  the  same  class.^*^  To  this 
class  also  belongs  machinery  specially  adapted  to  carry  out  the  pur- 
pose for  which  the  mill  was  erected,  and  presumably  to  increase  its 
value,  although  it  may  be  removed  without  injury  to  the  building.*'* 


^Sweetzer  v.  Jones,  85  Vt  317, 
82  Am.  Dec.  689.  And  see  FuUam 
V.  Stearns,  80  Vt  443;  Bartlett  v. 
Wood,  82  Vt  872;  Kendall  v.  Hath- 
away, 67  Vt  122,  80  AU.  869. 

»R.  S.  1894,  §  2269;  KendaU  v. 
Hathaway,  67  Vt  860. 

"•G.  S.  1902,  §  4182. 

"*Fbrrar  v.  Chauffetete,  6  Denlo, 
527;  McConnell  v.  Blood,  128  Mass. 
47,  25  Am.  Rep:  12;  Smith  Paper 
Co.  V.  Servln,  180  Mass.  511;  Keeler 
V.  Keeler,  81  N.  J.  Bq.  181;  Ferris 
V.  Qulmby,  41  Mich.  202,  2  N.  W.  9; 
Shelton  v.  Ficklin,  82  Gratt  727; 
Morris's  App.  88  Pa.  St  868;  Price 
V.  Jenks,  14  Phila.  228;  Tillman  ▼. 
De  Lacy,  80  Ala.  108. 

^  Delaware,  L.  it  W.  R.  Co.  v.  Ox* 


ford  Iron  Co.  86  N.  J.  Bq.  452; 
Teaff  V.  Hewitt  1  Ohio  St.  511,  59 
Am.  Dec.  684;  Potts  v.  N.  J.  Arms 
Co.  17  N.  J.  Bq.  895;  Bigler  v.  Nat 
Bank,  26  Hun,  620;  Case  Manufac- 
turing Co.  V.  Garver,  45  Ohio  St 
289,  18  N.  B.  493;  Phoenix  MiUs  v. 
Miller.  17  N.  Y.  Supp.  158.  4  N.  Y. 
St  787;  Helm  v.  Gilroy,  20  Oreg. 
517,  26  Pac.  851;  Cooper  v.  Harvey, 
16  N.  Y.  Supp.  660;  Phelan  v.  Boyd 
(Tex.),  14  S.  W.  290. 

"*  Southbridge  Sav.  Bank  v.  Ma- 
son. 147  Mass.  500,  18  N.  B.  406; 
Pierce  v.  George.  108  Mass.  78; 
Hopewell  Mills  v.  Taunton  Sav. 
Bank.  150  Mass.  519,  28  N.  B.  827. 
15  Am.  St.  Rep.  285.  In  the  latter 
case  Knowlton,  J.,  said:     "We  are 
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Of  the  other  class  are  movable  machines  used  in  a  mill  adapted  to 
various  kinds  of  business,  which  may  be  wholly  set  aside,  and  still 
the  value  and  usefulness  of  the  mill  property  would  not  be  materially 
impaired.  Such  machinery,  not  being  indispensable  to  the  enjoy- 
ment of  the  realty,  is  generally  considered  not  to  be  a  part  of  it,  and 
not  to  pass  by  a  mortgage  of  it.**' 

A  mortgage  was  made  of  certain  land,  and  the  mills  thereon.^** 
In  the  mills  were  various  articles  of  machinery  for  carding,  spin- 
ning, and  preparing  cotton  yarn  and  cotton  twine.  These  were  sub- 
sequently seized  upon  an  execution  against  the  mori;gagor,  and  were 
claimed  as  well  by  the  mortgagee.  It  appeared  that  the  machines 
might  be  easily  removed  without  injury  to  them  or  to  the  building, 
and  might  be  used  for  the  same  purpose  in  any  other  building.*'" 
The  couri:  held  that  they  were  not  properly  fixtures,  and  therefore 
not  subject  to  the  mortgage.  Under  quite  similar  circumstances  a 
mortgage  of  a  woollen  factory  was  held  not  to  pass  the  looms  used 


of  opinion  that  this  rule  is  appli- 
cable to  the  case  at  bar.  The  build- 
ing mortgaged  was  a  cotton-mill; 
and  the  machinery  in  controversy 
was  all  procured  for  use  in  manu- 
facturing cotton  cloth.  Most  of  it 
was  heavy;  and  there  is  much  to 
Indicate  that,  while  there  were 
changes  in  the  kinds  of  goods  man- 
ufactured, the  machines  were  not 
of  a  kind  intended  to  be  moved 
from  place  to  place,  but  to  be  put 
in  position,  and  there  used  with  the 
building  until  they  should  be  worn 
out,  or  until,  for  some  unforeseen 
cause,  the  real  estate  should  be 
changed,  and  put  to  a  different  use. 
Of  most  of  them,  it  is  said  in  the 
agreed  statement  that  they  were 
fastened  to  the  floor  for  the  pur- 
pose of  steadying  them  when  in 
use;  but  it  is  also  said  that  this  is 
not  a  statement  of  the  only  purpose 
for  which  tiiey  were  fastened.  They 
seem  to  have  been  attached  to  the 
building,  and  connected  with  the 
motive  power,  with  a  view  to  per- 
manence." Also,  Parsons  v.  Cope- 
land,  38  Me.  637;  Holland  v.  Hodg- 
son, L.  R.  7  C.  P.  328;  Longbottom 
V.  Berry,  L.  R.  6  Q.  B.  123;  McRea 
V.  Bank,  66  N.  T.  489;  Hill  v.  Bank, 
97  U.  S.  450;  Harlan  v.  Harlan,  15 
Pa.  St.  507;  Delaware,  Ac.  R.  Ck>. 
V.  Iron  Co.  36  N.  J.  Bq.  452;  Roddy 
V.  Brick,  42  N.  J.  Bq.  218.  6  Atl. 
806;  Ottumwa  Woollen  Mill  Co.  ▼. 
Hawley,  44  Iowa.  57;  Cooper  ▼. 
Harvey,  16  N.  T.  Supp.  660. 


"•Rogers  v.  Brokaw,  25  N.  J.  Eq. 
496;  Robertson  v.  Corsett,  39  Mich. 
777;  Scheifele  v.  Schmitz,  42  N.  J. 
Eq.  700,  11  Atl.  257;  Penn.  Mut 
Ins.  Co.  V.  Semple,  38  N.  J.  Eq. 
575;  Wolford  v.  Baxter,  33  Minn. 
12,  21  N.  W.  744,  53  Am.  Rep.  1; 
Maguire  v.  Park,  140  Mass.  21,  1 
N.  E.  750;  Carpenter  v.  Walker, 
140  Mass.  416,  5  N.  E.  160;  South- 
bridge  Say.  Bank.  v.  Exeter  Ma^ 
chine  Works,  127  Mass.  542,  25  Am. 
Rep.  47;  Hubbell  v.  Savings  Bank, 
132  Mass.  447,  42  Am.  Rep.  446; 
Winslow  V.  Merchants'  Ins.  Co.  4 
Met  306,  38  Am.  Dec.  368;  McCon- 
nell  V.  Blood,  123  Mass.  47,  25  Am. 
Dec.  12;  Gale  v.  Ward,  14  Mass. 
352,  7  Am.  Dec.  233.  In  the  latter 
case,  Mr.  Chief  Justice  Parker  said 
the  articles  in  controversy  "must 
be  considered  as  personal  property, 
because,  although  in  some  sense  at- 
tached to  the  freehold,  yet  they 
could  be  easily  disconnected,  and 
were  capable  of  being  used  in  iany 
other  building  erected  for  similar 
purposes/' 

"•Vanderpoel  v.  Van  Allen,  10 
Barb.  157.  See,  also,  Cresson  v. 
Stout,  17  Johns.  116,  8  Am.  Dec. 
373;  Potter  v.  Cromwell,  40  N.  Y. 
287,  100  Am.  Dec.  486. 

^The  highest  authorities  agree 
in  holding  that  these  facts  alone 
should  have  little  weight  in  decid- 
ing the  question.  See  cases  cited  in 
this  section,  and  Walmsley  v.  Milne, 
7  C.  B.  N.  S.  116,  118. 
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in  it  for  the  manufacture  of  broadcloth,  and  merely  fastened  to  the 
floor  by  screws  to  keep  them  in  their  places.^'*  In  these  cases  the 
intention  was  held  to  govern  the  character  of  the  articles  under  con- 
sideration. It  is  to  be  observed,  however,  that  other  courts  have  de- 
cided cases  quite  similar,  if  not  altogether  like  these  cited  from  the 
New  York  reports,  directly  contrary  to  the  decisions  in  these  ;*'^  and 
it  is  to  be  further  observed  that  the  policy  of  the  decisions  in  New 
York,  Vermont,  and  Ohio  seems  to  be  to  favor  treating  machinery 
and  like  articles  fixed  to  the  realty  as  chattels.***  Other  courts,  for 
good  reasons,  hold  such  machinery  to  be  fixtures,  and  to  be  covered 
by  a  mortgage  of  the  realty  without  particular  mention.  Thus,  in  a 
i*ase  recently  decided  in  Iowa,***  the  mortgage,  after  describing  the 
land,  upon  which  was  situated  a  woollen  manufactory  filled  with  ma- 
chinery for  making  cloth  from  wool,  granted  "all  and  singular  the 
tenements,  hereditaments,  and  appurtenances  thereto  belonging  or  in 
any  wise  appertaining.'*  Other  mortgages  were  subsequently  made 
which  in  terms  covered  the  machinery,  and  upon  a  foreclosure  of  the 
former  mortgage  a  contention  arose  in  regard  to  the  machinery  of 
the  mill.  The  court,  after  critically  reviewing  the  cases,  say:  "It 
being  conceded  by  all  the  cases  that  the  engine,  boiler,  and  attach- 
ments, being  the  motive  power,  are  fixtures,  and  that  the  stones  or 
burrs  of  a  grist-mill,  with  the  attachments,  are  likewise  fixtures,  it  is 
not  easy  to  understand  why  any  dividing  line  should  be  made  at  the 
point  where  the  belting  attaches  to  the  other  machinery.  Is  there 
anything  in  the  whole  record  of  this  case  tending  to  show  that  the 
machinery  in  question  was  intended  to  be  any  less  permanent  than  the 
engine,  shafting,  or  belt?  The  fair  presumption  is,  that  the  whole 
machinery,  including  that  now  in  question,  was  placed  in  the  build- 
ing with  the  intention  that  it  should  remain  there  as  part  of  the 
machinery  until  worn  out  or  displaced  by  other.  This  assumption 
is  as  strong  and  controlling  as  to  the  carding-machines,  spinning- 
jacks,  et  cetera,  as  it  is  as  to  the  engine,  shafting,  and  belts.'*  There- 
fore the  court  conclude  that  all  of  the  machinery  which  was  propelled 
by  the  engine  was  part  of  the  real  estate,  and  passed  by  the  fore- 
closure sale.**^ 


"•Murdock  v.  Glfford,  18  N.  Y. 
28.  In  the  Supreme  Court  it  was 
held  that  the  mortgage  carried  the 
looms,  on  the  ground  that  they 
were  Intended  to  be  a  permanent 
and  essential  part  of  the  woollen 
factory.  Murdock  v.  Harris,  20 
Barb.  407.  See  McRea  v.  Central 
Nat.  Bank  of  Troy,  66  N.  Y.  489, 
for  a  review  of  the  cases  In  New 
York. 


"»Ottumwa  Woollen  Mill  Co.  v. 
Hawley,  44  Iowa,  57,  24  Am.  Rep. 
719. 

"•See  §  442;  Teaff  v.  Hewitt,  1 
Ohio  St.  511,  *69  Am.  Dec.  634. 

'•Ottumwa  Woollen  Mill  Co.  v. 
Hawley,  44  Iowa,  57,  24  Am.  Rep. 
719. 

'**To  like  effect  see  Parsons  v. 
Copeland.  38  Me.  537;  Harlan  v. 
Harlan,  15  Pa.  St  507,  53  Am.  Dec. 
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There  is  no  certain  criterion  by  which  to  determine  in  all  cases 
what  belongs  to  the  one  class  and  what  to  the  other.  Different  courts 
decide  differently  in  regard  to  the  same  articles;  and  even  the  de- 
cisions of  the  same  court  do  not  always  seem  to  be  perfectly  consist- 
ent. The  varying  circumstances  of  the  cases  seem  sometimes  to  have 
an  immediate  influence  upon  the  determination  of  the  courts^  greater 
than  the  statement  of  them  in  the  reports  would  seem  to  warrant. 
But  in  doubtful  cases^  where  the  mode  and  extent  of  the  annexation 
of  the  chattels  to  the  realty  do  not  determine  their  character  as  fix- 
tures^ the  intention  with  which  they  were  put  upon  the  estate,  whether 
for  permanent  use  or  for  a  temporary  purpose,  comes  in  with  a  con- 
trolling influence  to  settle  the  doubt.^^^  This  intention  is  to  be 
gathered,  not  merely  or  chiefly  from  the  manner  in  which  the  chat- 
tels are  annexed  to  the  realty,  but  from  the  character  of  the  improTe- 
ment,  whether  it  is  essential  to  the  proper  use  of  the  realty.*** 

A  mortgage  of  a  manufacturing  plant  which  coTcrs  machinery, 
covers  machinery  subsequently  put  in  to  replace  machinery  that  is 
old,  worn  out,  or  not  well  adapted  to  the  purposes  of  the  business.*** 
A  mortgage  of  the  property  and  franchises  of  a  gas  company  extends 
to  a  new  franchise  obtained  in  place  of  the  original.*** 

§  445.  An  existing  mortgage  of  the  realty  may  have  priority  of  a 
chattel  mortgage  of  machinery  subsequently  annexed,  although  the 
chattel  mortgage  be  made  at  the  time  the  articles  were  attached.*** 
If  the  mortgagee  of  the  chattels  has  actual  knowledge  of  the  mort- 
gage of  the  realty,  or  constructive  knowledge  of  it  by  record,  his  mort- 
gage of  chattels  annexed  or  about  to  be  annexed  to  the  realty  is  sub- 
ject to  the  legal  consequences  of  the  annexing  of  such  chattels  to  the 
mortgaged  realty.  In  a  late  case  in  Massachusetts  the  right  to  certain 
machinery  in  a  building  used  as  a  machine-shop  was  contested  be- 

612;    Teaff  y.   Hewitt,    1   Ohio   St.  160;    Lavenson    v.    Standard    Soap 

511.  69  Am.  Dec.  684.  Co.  80  Cal.  245,  22  Pac.  184. 

>''  Kelly  V.  AusUn.  46  III.  156.  per  '«« Sturgis  Nat.  Bank  y.  Levanse- 

Walker.  J..   92   Am.   Dec.   243;    Ot-  ler.  115  Mich.  372.  73  N.  W.  899. 

tumwa  Woollen  Mill  Co.  y.  Hawley,  ^^  Lewis  y.  Weidenf eld,  114  Mich. 

44  Iowa.  57,  24  Am.  Rep.  719;  Me-  581.  72  N.  W.  604. 

Rea  V.  Central  Nat  Bank  of  Troy,  >^  fifi  48«b,  4Seo.     Jones,  Chattel 

66  N.  T.  489;  Morris's  App.  88  Pa.  Mortgages,    fiS    123-135;    Roddy    v. 

St  368;  Smith  Paper  Co.  y.  Servln,  Brick.  42  N.  J.  Bq.  218.    See,  alM. 

130  Mass.  511.  Bass  Foundry  v.  Oallentine.  99  Ind. 

^^  Green  y.  Phillips.  26  Gratt<  752,  525;    Voorhees  v.  McGlnnis,  48  N. 

21  Am.  Rep.  323;  Shelton  v.  Ficklin.  Y.  278;  Cooper  y.  Hanrey.  16  N.  Y. 

32  Gratt  727;  Tillman  y.  De  Lacy.  Supp.  660;  Tibbetts  v.  Home,  65  N. 

80   Ala.    103;    Rogers  y.   Prattville  H.  242.  23  Atl.  145;  Fisk  y.  People's 

Manuf.  Co.  81  Ala.  483.  1  So.  643,  Nat  Bank.  14  Colo.  App.  21.  69  Pac. 

60  Am.  Rep.  171;  Maguire  v.  Park.  63.   See,  contra.  Padgett  y.   CleYe- 

140  Mass.  21.  1  N.  E.  750;  Carpenter  land.  33  S.  C.  339,  11  S.  B.  1069. 

V.  Walker,  140  Mass.  416,  5  N.  B.  See.  also,  Buzzell  v.  Cummings.  61 

Vt  213,  18  Atl.  93. 
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tween  a  mortgagee  of  the  real  estate  and  a  mortgagee  of  the  machinery 
described  as  personal  property.***  Before  either  of  the  mortgages 
was  made^  the  mortgagor  owned  the  machine-shop,  and  also  the  ma- 
chinery, and  nsed  both  for  manufacturing  purpose.  It  was  held  that 
such  machines  and  their  appurtenances  as  were  specially  adapted  to 
be  used  in  the  shop  and  were  annexed  to  it  passed  by  the  mortgage 
of  the  real  estate.  In  this  class  were  included  punches,  polishing 
frames,  vibrators,  a  polisher  and  fan-blower,  the  pulleys,  shafting, 
and  hangers.  These  Were  bolted  or  screwed  to  the  floors  or  timbers 
of  the  building,  although  it  appeared  that  they  could  be  removed 
without  substantial  injury  to  it.  The  wheels  belonging  to  the  polish- 
ing machines  were  placed  in  the  same  class,  although  they  could  be 
detached  and  removed  without  injury.  But  other  articles  not  appear- 
ing to  be  essential  parts  of  the  shop,  and  not  attached  to  it^  were  held 
not  to  pass  by  the  mortgage  of  the  real  property,  but  by  the  mortgage 
of  the  personalty.  Of  these  articles  not  considered  fixtures  in  any 
sense  of  the  word  were  the  lathes  fastened  to  a  bench  by  screws,  and 
operated  by  a  foot  movement;  grindstones  resting  upon  frames  stand- 
ing upon  the  floor;  a  rattler  and  frame,  tack  machines,  the  slitter, 
the  anvils,  the  vises,  the  lathes,  and  a  portable  forge.     . 

In  a  case  in  Ohio  a  similar  question  arose  between  the  holder  of 
a  chattel  mortgage  of  the  fixtures  and  a  mortgagee  of  the  realty  in 
respect  to  ^he  boilers,  engines,  saws,  and  gearing  of  a  steam  saw- 
mill.**^    The  chattel  mortgage  was  made  before  the  articles  were 

'*  Pierce  v«  Oeorge,  108  Mass.  78,  making  the  improvement  either  of 
11  Am.  Rep.  310.  And  see,  also,  making  them  a  part  of  the  freehold, 
Winslow  V.  Merchants'  Ins.  Co.  4  or  of  removing  them  in  the  future. 
Met  306,  38  Am.  Dec.  368;  McCk>n-  and  gave  a  real  estate  mortgage 
nell  V.  Blood,  128  Mass..  47,  25  Am.  upon  the  property.  SubsequenUy 
Rep.  12;  Allen  v.  Woodard,  126  the  boiler  and  machinery  were  re- 
Mass.  400,  28  Am.  Rep.  250;  Par-  moved  for  the  purpose  of  having 
sons  V.  Copeland,  38  Me.  537;  Rich-  them  replaced  by  a  new  boiler  and 
ardson  v.  Copeland,  6  Gray,  586,  66  new  machinery,  and,  while  the  new 
Am.  Dec.  424;  Milllkin  v.  Arm-  boiler  and  machinery  were  at  the 
strong,  17  Ind.  456 ;  First  Nat.  Bank  shop  for  repair,  the  owner  of  the 
V.  Elmore,  52  Iowa,  541,  3  N.  W.  mill  gave  a  chattel  mortgage  upon 
547.  them;    and  after  the  repairs  were 

'^^Brennan  v.  Whitaker,  15  Ohio  completed,  and  the  mill  was  in  run- 

St  446.     For  a  similar  case  with  ning  order,  he  gave  another  mort- 

like    decision,    see    Frankland    v.  gage    upon    them    and    other    ma- 

Moulton,  5  Wis.  1.    See,  also.  Fort-  chinery.    After  the  repairs  and  be- 

man  v.  Ooepper,  14  Ohio  St  558.  fore  the  last  chattel  mortgage,  he 

In  Voorhees  v.  McGinnis,  48  N.  T.  gave  a  real-estate  mortgage  on  the 

278,  the  owner  of  a  saw  and  grist  premises,     and     the     plaintiff     ac- 

mill  erected  a  substantial  building,  quired   title  under  the  foreclosure 

and  placed  therein  a  steam-engine,  and    sale   on   the   two    real    estate 

boiler,  shafting,  and  gearing,  which  mortgages.     The    holders    of    the 

were  constructed  with  special  refer-  chattel  mortgages  removed  the  ma- 

ence  to   the  place   in   which   they  chinery  covered  by  these  mortgages, 

were  to  be  used,  but  without  any  It  was  held  that  although  the  mort- 

intent  on  th«  part  of  the  person  gagor  had  no  special  in.tent  upon 
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annexed  to  the  property,  but  it  recited  that  they  were  designed  to 
be  used  in  the  mortgagor's  saw-mill,  and  power  was  given  the  mort- 
gagees to  take,  possession  of  them  upon  default,  whether  they  should 
be  attached  to  the  freehold  and  in  law  become  a  part  of  the  realty 
or  not.  The  mortgage  of  the  real  estate  was  afterwards  taken  with- 
out notice  of  this  agreement.  The  record  of  the  chattel  mortgage 
was  constructive  notice  only  of  an  incumbrance  upon  chattels;  but 
.  when  the  mortgage  of  the  real  estate  was  made,  these  things  were 
not  chattels,  but  real  estate,  and  the  record  of  the  mortgage  as  a  chat- 
tel mortgage  was  no  notice  to  the  mortgagee  of  the  realty.  The  court 
declared  that  it  devolved  upon  the  mortgagee  of  the  chattels,  who 
sought  to  change  the  legal  character  of  the  property  after  it  was  an- 
nexed to  the  realty  and  to  create  incumbrances  upon  it,  either  to 
pursue  the  mode  prescribed  by  law  for  incumbering  the  kind  of  estate 
to  which  it  appeared  to  the  world  to  belong,  and  for  giving  notice  of 
such  incumbrance;  or,  otherwise,  take  the  risk  of  its  loss  in  case  it 
should  be  sold  and  conveyed  as  part  of  the  real  estate  of  a  purchaser 
without  notice.***  As  against  a  mortgagee  of  the  realty,  to  sustain 
a  claim  to  the  fixtures,  there  must  be  either  an  actual  severance  of 
them  previously  made,  or  actual  notice  of  the  agreement  by  the  mort- 
gagor that  they  should  be  severed. 

§  446.  A  tteam-engine  and  boiler,  with  the  appurtenances  belong- 
ing to  them,  permanently  affixed,  and  used  for  furnishing  the  motive 
power  of  a  mill,  together  with  the  shafts  and  pulleys  connected  with 
the  engine,  are  fixtures,  and  pass  to  a  mortgagee  of  the  realty.***  The 
machinery  of  the  motive  power,  whether  a  steam-engine  or  a  water- 
wheel,  and  all  the  shafting  and  other  means  of  communicating  this 
power,  are  as  a  general  rule  fixtures.**®    A  steam-engine  and  boilers 


the  subject,  the  facts  disclosed  that 
the  boiler,  engine,  shafting,  and 
gearing  were  permanent  accessions 
to  the  freehold. 

**»Per  White.  J.,  in  Brennan  v. 
Whitaker.  16  Ohio  St.  446.  He  dis- 
sents from  the  ruling  in  Ford  v. 
Cobb,  20  N.  T.  844,  where  it  was 
held  that  an  agreement  evidenced 
by  a  chattel  mortgage  was  effectual 
against  a  subsequent  purchaser  of 
the  land  without  notice;  and  cites 
to  the  contrary  Richardson  v.  Cope- 
land.  6  Gray,  636.  and  other  cases. 

»*In  re  M'Klbben,  4  Ir.  Ch.  (N. 
8.)  620;  Hubbard  v.  Bagshaw,  4 
Sim.  326;  Harris  v.  Haynes.  34  Vt. 
220;  Sweetzer  v.  Jones,  86  Vt.  317. 
82  Am.  Dec.  689:  Ottumwa  Woollen 
Mill  Co.  v.  Hawley,  44  Iowa,  67,  24 


Am.  Rep.  719;  Doughty  v.  Owen 
(N.  J.  Eq.),  19  Atl.  640;  Quinby  ▼. 
Manhattan  Cloth  and  Paper  Co.  24 
N.  J.  Eq.  260;  Keeler  ▼.  Keeler,  31 
N.  J.  Eq.  181;  Watson  v.  Watson 
Manufacturing  Co.  30  N.  J.  Eq.  483; 
Scheifele  v.  Schmitz,  42  N.  J.  Eq. 
700,  11  Atl.  257;  Roddy  v.  Brick,  42 
N.  J.  Eq.  218,  6  Atl.  806;  Coleman 
v.  Steams  Manuf.  Co.  38  Mich.  30; 
Taylor  v.  Collins,  51  Wis.  123,  8  N. 
W.  22;  Southbridge  Sav.  Bank  v. 
Exeter  Machine  Works,  127  Mass. 
542;  Tillman  v.  De  Lacy,  80  Ala. 
103;  Lavenson  v.  Standard  Soap  Co. 
80  Cal.  246,  22  Pac.  184.  13  Am.  St 
Rep.  147.  See,  however,  Padgett 
v.  Cleveland,  83  S.  C.  839,  11  S.  E. 
1069. 
"•Hill  v.  Wentworth,  28  Vt  428; 
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fixed  in  a  mill  by  the  mortgagor  after  the  execution  of  the  mortgage 
become  subject  to  it.**^*  It  is  not  material  that  they  are  the  property 
of  another,  as,  for  instance,  that  they  were  leased  to  the  mortgagor, 
if  he  annexes  them  to  the  freehold  with  the  consent  of  the  owner.  ^'^^ 
But  if  the  laod  and  the  engine  are  held  by  different  titles,  the  latter 
does  not  necessarily  become  part  of  the  realty  when  set  up  and  used 
by  one  who  does  not  own  the  land."*  Even  if  they  were  subject  at 
the  time  to  a  chattel  mortgage,  this  would  not  hold  against  the  mort- 
gage of  the  realty  after  they  are  attached  to  it."*  Nor  does  it  make 
any  difference  that,  although  erected  in  a  permanent  manner,  they 
can  be  removed  without  injury  to  the  building  in  which  they  are 
placed  or  with  which  they  are  connected.^'*'^  A  mortgage  of  a  factory 
by  a. lessee  passes  to  the  mortgagee  a  steam-engine  used  in  it,  although 
the  lessor  could  not  claim  it.**^* 

§  447.   Various  articles  of  machinery. — A  shingle-machine  put  in- 
to a  mill  by  a  mortgagor  becomes  a  part  of  the  mortgage  security.^*^ 

Keve  V.  Pazton,  26  N.  J.  Eq.  107;  McLean,  384;   Dudley  v.  Hurst,  67 

Keeler  v.  Keeler.  31  N.  J.  Eq.  181;  Md.  44,  8  All.  901. 

Powell     Y.     Monson     ft     Brimfield  >"Fryatt  v.  Sullivan  Co.  5  Hill. 

Manuf.  Co.  3  Mason  459;  McConnell  116.     And  see  Roberts  v.  Dauphin 

V.  Blood,  123  Mass.  47,  25  Am.  Rep.  Deposit  Bank,  19  Pa.  St  71. 

121.  ""Robertson  v.  Corsett,  39  Mich. 

In  Khode  Island,  by  statute,  the  777. 

water-wheels,    steam-engines,    boil-  '^Frankland  v.  Moulton,  5  Wis. 

ers,  main  belts,  which  first  give  mo-  1 ;  Voorhees  v.  McQinnis,  48  N.  Y. 

tion  to  the  shafting,  all  shafting,  278.    See,  however.  Padgett  v.  Cleve- 

whether  upright  or  horizontal,  and  land,  33  S.  C.  339,  11  S.  E.  1069. 

hangers  for  the  same,  except  such  ^  Sparks  v.  State  Bank,  7  Blackf. 

as  are  used  to  drive  a  special  ma-  469;  Voorhees  v.  McGinnis,  48  N.  Y. 

chine,    all   drums,   pulleys,   wheels,  278. 

gearing,  steam  pipes,  gas-pipes  and  ^Day  v.  Perkins,   2  Sandf.  Ch. 

gas-flxtures,    water-pipes    and    fix-  359. 

tores,  kettles  and  vats  set  and  used  ^"^  Corliss  v.  McLagin,  29  Me.  115. 
In  any  mechanical  or  manufactur-  In  Trull  v.  Fuller,  28  Me.  545,  the 
ing  establishment,  are  declared  to  owner  of  a  saw-mill  made  a  mort- 
he  real  estate,  whenever  the  same  gage  of  a  clapboard-machine  and 
belong  to  the  owner  of  the  real  es-  shingle-machine  set  up  in  the  saw- 
tate  to  which  they  are  attached,  mill  and  used  there,  which  was  re- 
All  other  machinery,  tools,  and  ap-  corded  as  a  personal  mortgage.  Sub- 
paratus  of  every  description,  used  sequently  a  creditor  of  the  mort- 
and  employed  in  any  manufactur-  gagor  levied  an  execution  upon  the 
ing  establishment,  are  declared  to  land  and  mill,  and  it  was  held  that 
be  personal  estate,  and  as  such  shall  these  machines  passed  to  a  pur- 
be  considered,  in  assignments  of  chaser  of  real  estate  under  the  exe- 
dower,  in  attachments,  and  in  all  cution  as  parcel  of  the  realty.  But 
cases  whatsoever,  except  in  the  as-  in  Wells  v.  Maples,  15  Hun,  90,  a 
sessment  and  payment  of  taxes.  P.  shingle-machine  not  fastened  to  the 
8.  1882,  ch.  171,  S$  1,  2.  building,  except  so  far  as  necessary 

"**  Winslow  V.  Merchants'  Ins.  Co.  to  keep  it  in  place,  was  held  not  to 

4  Met.  306,  38  Am.  Dec.  368;   Mc-  be  covered  by  a  mortgage  of  the 

Kim  V.  Mason,  3  Md.  Ch.  Dec.  186;  realty.     A    similar    decision    was 

Rice  V.  Adams,  4  Harr.  332;   Ran-  made  in  Choate  v.  Kimball,  56  Ark. 

dolph  V.  Gwynne,  7  N.  J.  Eq.  88,  51  55,  19  8.  W.  108. 
Am.  Dec.  265;  Cope  v.  Romeyne,  4 
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Mill-eawB  attached  to  a  saw-mill  and  used  in  it  become  a  part  of 
the  realty,  and  subject  to  a  mortgage  of  the  mill  previously  made."* 
Haavy  machinery  for  making  paper,  fastened  to  a  building  or  to  its 
foundations,  is  regarded  as  a  fixture.^'*  So  machinery  in  a  fruit-can- 
ning factory."**  So  machinery  for  manufacturing  soap.^*^  So  ma- 
chinery in  a  brewery.^**  So  machinery  in  a  nail  factory.***  So  a  ma- 
chine for  turning  kegs,  a  machine  for  jointing  staves,  and  a  machine 
for  cutting  staves,  were  held  to  pass  by  a  mortgage  of  a  keg  factory  in 
which  they  were  used,  and  to  which  they  were  attached.***  But,  on 
the  other  hand,  a, planing  and  matching  machine,  and  a  machine 
for  making  mouldings,  used  in  a  sash  and  blind  factory,  were  held 
not  to  pass  by  a  mortgage  of  the  realty.***  And  so  machines  used 
in  a  shoe-shop,  although  attached  to  the  building  by  nails  and  bolts, 
are  not  covered  by  a  mortgage  of  the  realty.***  To  constitute  such 
machines  fixtures,. they  must  be  actually  annexed  to  the  freehold  in 
such  a  way  as  to  evince  an  intention  of  making  them  a  permanent 
accession  to  the  freehold.**' 

Where,  in  the  case  of  machinery,  the  principal  part  is  a  fixture 

-  by  actual  annexation  to  the  soil,  parts  not  physically  annexed,  but 

which,  if  removed,  would  leave  the  principal  thing  unfit  for  use,  and 

would  not  of  themselves,  and  standing  alone,  be  well  adapted  for 

general  use  elsewhere,  are  considered  constructively  annexed.*** 

>»  Bumside  v.  Twltchell,  48  N.  H.  Cleveland,  33  S.  C.  339,  11   S.  B. 

890;    Johnston  v.   Morrow,   60   Mo.  1069.    See,  however.  Helm  v.  Oilroy, 

889;  Robertson  v.  Corsett,  39  Mich.  20  Oreg.  617,  26  Pac.  861. 

777;   Coleman  v.  Steams  Manufac-  '"Blancke  v.  Rogers,  26  N.  J.  Bq. 

turing  Co.  38  Mich.  30.  668;  Roddy  v.  Brick,  42  N.  J.  Bq. 

'^Quinby  v.  Manhattan  Cloth  and  218;   Kendall  v.  Hathaway,  67  Yt 

Paper  Co.  24  N.  J.  Bq.  260;  Fish  v.  122,  30  Atl.  869. 

N.  Y.  Water  Proof  Paper  Co.  29  N.  »••  Dudley  v.  Hurst,  67  Md.  44,  8 

J.  Bq.  16;  Hill  v.  Nat.  Bank,  97  U.  Atl.  901.    "Thus  the  key  of  a  lock, 

S.  460,  8  Cent  L.  J.  176.  the  sail  of  a  windmill,  the  leather 

>**  Dudley  v.  Hurst,  67  Md.  44,  8  belting  of  a  saw-mill,  although  ae- 

f:  Atl.  901.  tually  severed   from  the  principal 

^  Lavenson  v.  Standard  Soap  Co.  thing  and  stored  elsewhere,  pass  by 

80  Cal.  246,  22  Pac.  184.  constructive  annexation.  They  must 

^Neilson  v.  Williams,   42  N.  J.  be  such  as  to  go  to  complete  the 

Bq.  291,   11   Atl.  267;   Scheifele  v.  machinery  which  is  affixed  to  the 

Schmltz,  42  N.   J.  Bq.   700.   1  Atl.  land,  and  which,  if  removed,  would 

698.    See,  however,  Wolford  v.  Bax-  leave  the  principal  thing  incomplete 

ter,  88  Minn.  12,  63  Am.  Rep.  1.  and  miflt  for  trae."     Per  Stone,  J. 

^  Delaware,  L.  ft  W.  R.  Co.  v.  Ox-  In  this  case  the  entire  machinery 

ford  Iron  Co.  86  N.  J.  Bq.  462.  of  a  fruit-canning  factory  was  held 

^Laflln  V.  Griffiths,  36  Barb.  68.  to  pass  under  a  mortgage,  though 

And  see  Snedeker  v.  Warring,  12  N.  some  articles,  such  as  crates,  cap- 

Y.  170,  174;  Walker  v.  Sherman,  20  ping-machines,      and      work-tables. 

Wend.  686,  639.  were  not  actually  annexed  to  the 

*" Rogers  v.  Brokaw,  26  N.  J.  Bq.  soil;  but  being  essentially  necessary 
496.  And  see  Wells  v.  Maples,  16  to  the  working  of  the  principal  ma- 
Hun,  90.  chinery,  they  were  regarded  as  con- 

'**McConnell  v.  Blood,  128  Mass.  structively  annexed. 
47,    26    Am.    Rep.    12;    Padgett   v. 
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The  wires  of  an  electric  light  company^  engaged  in  lighting  a  city, 
are  an  integral  part  of  the  company's  lot  of  land,  and  machinery 
situated  upon  the  lot  for  producing  the  light,  and  they  pass  as  fixtures 
under  a  mortgage  of  the  lot  with  all  machinery  and  appurtenances.^** 

§  448.  Looms  in  a  mill. — In  the  English  courts  there  have  been 
several  cases  involving  the  determination  of  the  question  whether 
looms  in  a  mill  pass  by  mortgage  of  it  in  ithich  they  are  not  partic- 
ularly named.^^*  A  mortgage  was  made  of  a  mill  "with  the  ware- 
house, counting-house,  engine-house,  boiler-house,  weaving-shed,  wash- 
house,  gas-works,  and  reservoirs  belonging,  adjoining,  or  near  thereto, 
and  also  the  steam-engine,  shafting,  going-gear,  machinery,  and  all 
other  fixtures  whatever,'*  affixed  to  the  land  and  premises.  The  as- 
signees ii;L  bankruptcy  of  the  mortgagor  took  possession  of  and  sold, 
among  other  things,  a  large  number  of  looms  that  were  in  the  mill. 
Each  loom  rested  upon  four  feet,  and  was  attached  to  the  fioor  by 
means  of  a  wooden  plug  driven  through  each  foot.  The  mortgagee 
claimed  the  looms  as  part  of  his  security,  and  the  Court  of  Common 
Pleas  gave  judgment  in  his  favor,  and  this  was  affirmed  by  the  Court 
of  Exchequer  Chamber.*^* 

^Fechet    v.    Drake    (Ariz.)>    12  Justly,  that  Hellawell  v.  Eastwood, 

Pac.  694;  Regina  v.  North  Stafford-  6  Ezch.  295,  is  very  like  the  pros- 

ahire  Ry.  Co.  3  El.  ft  El.  392.       ^  ent  case,  with  this  exception:  that 

'~  Holland  v.  Hodgson,  L.  R.  7  C.  there  the  tenant  had  a  limited  in- 

P.  328,  41  L.  J.  C.  P.  N.  8.  146,  20  terest  only,   whereas   here   he  has 

W.  R.  990.    For  American  cases,  see  the  fee;  and  if  that  case  should  ap- 

9  444.  ply  to  •  this   case,   it   would   follow 

'^In  the  latter  court  Mr.  Justice  (but  for  that  exception,  perhaps) 
Blackburn  said:  "Since  the  decision  that  the  looms  which  were  in  ques- 
of  this  court  in  Climie  v.  Wood,  L.  tion  remained  chattels.  But  that 
R.  3  Exch.  257,  and  on  appeal,  L.  case  was  decided  in  1851.  In  1853, 
R.  4  Exch.  328,  it  must  be  consid-  the  Court  of  Queen's  Bench  had,  fn 
ered  as  settled  law  (except  perhaps  Wiltshear  v.  Cottrell,  1  E.  ft  B.  674, 
in  the  House  of  Lords),  that  what  to  consider  what  articles  passed  by 
are  commonly  known  'as  trade  or  the  conveyance  in  fee  of  a  farm; 
tenant's  fixtures  form  part  of  the  and  there  the  court  decided  that  a 
land,  and  pass  by  a  conveyance  of  certain  threshing-machine  inside  a 
it;  and  that  though,  if  the  person  barn,  fixed  by  screws  and  bolts  to 
who  erected  those  fixtures  was  a  four  posts  which  were  let  into  the 
tenant  with  a  limited  interest  in  earth,  passed  by  the  conveyance, 
the  land,  he  has  a  right  as  against  It  seems  difficult  to  point  out  how 
the  freeholder  to  sever  the  fixtures  the  threshing-machine  in  that  case 
from  the  land,  yet,  if  he  be  a  mort-  was  more  for  the  improvement  of 
gagor  in  fee,  has  no  right  as  against  the  inheritance  of  the  farm  than 
his  mortgagee.  ...  It  was  ad-  the  looms  in  the  present  case  were 
mitted.  and  we  think  properly  ad-  for  the  improvement  of  the  manu- 
mitted, that  where  there  is  a  con-  factory.  Then  there  was  the  case 
veyance  of  the  land  the  fixtures  are  of  Mather  v.  Fraser,  2  Kay  ft  J. 
transferred,  not  as  fixtures,  but  as  536,'  in  1856,  and  that  of  Walmsley 
a  part  of  the  land,  and  the  deed  of  v.  Milne.  7  C.  B.  N.  S.  115,  in  1859, 
transfer  does  not  require  registra-  in  which  similar  decisions  to  that 
tion  as  a  bill  of  sale."  in  Wiltshear  v.  Cottrell  were  given. 

The  learned   judge   further  says  These  cases  "seem   authorities  for 

that   It   has  been   contended,   and  this  principle, — ^that  when  an  article 
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§  449.  Cotton  looms. — ^Under  a  mortgage  of  a  mill  for  the  man- 
ufacture of  cotton  cloth,  with  the  appurtenances,  "together  with  the 
steam-engines,  boilers,  shafting,  piping,  mill-gearing,  gasometers,  gas- 
pipes,  drums,  wheels,  and  all  and  singular  other  ^the  machines,  fix- 
tures, and  effects  fixed  up  in  or  attached  or  belonging  to  the  said 
mill  or  factory,  buildings,  or  premises,*'  the  question  arose,  upon  a 
subsequent  sale  of  the  estate  under  a  power  of  sale  contained  in  the 
mortgage,  whether  a  large  number  of  looms  for  weaving  cotton  yam 
into  cloth,  and  which  were  set  into  the  floors  without  any  fastening, 
passed  by  mortgage,  and  by  the  subsequent  sale.  Lord  Romilly,  giv- 
ing the  decision  of  the  Court  of  Chancery,"*  said:  "My  opinion 
is  that  those  words  mean  that  the  mill  and  everything  that  prop- 
erly belongs  to  the  mill  is  the  thing  that  is  mortgaged.  I  do  not 
think  that  the  furniture  of  the  mill  does  properly  belong  to  the  mill ; 
it  is  liable  to  be  changed  from  time  to  time.  ...  I  do  not  doubt 
that  looms  are  machinery  in  one  sense ;  but  the  question  is,  are  they, 
properly  speaking,  machinery  belonging  to  the  mill?  In  one  sense, 
no  doubt,  they  belong  to  the  mill,  because  they  are  put  into  the  mill ; 
but  I  read  those  words  as  ^belonging  essentially  to  the  mill,*  and  form- 
ing necessarily  a  part  of  it,  whatever  may  be  the  purpose  to  which 
the  mill  may  be  applied.  To  whatever  purpose  the  mill  may  be  ap- 
plied, the  steam-power,  the  gas-lighting,  and  the  like,  do  form  a  part 
of  it;  but  the  others  do  not,  being  merely  accidental,  and  no  more 
form  a  part  of  the  mill  than  a  carpet  forms  part  of  a  house.  If  a 
house  and  all  the  things  belonging  to  the  house,  were  assigned,  that 
would  not  necessarily  include  the  furniture  unless  it  was  so  specified. 
.  .  .  I  am  clear  the  looms  are  not  fixtures  in  any  proper  sense  of 
the  term.**"* 

In  like  manner,  in  a  recent  case  in  New  Jersey,  it  was  held  that 

* 

Is  affixed  by  the  owner  of  the  fee,  v.  Fraser  was  not  as  much  affixed 
though  only  affixed  by  bolts  and  to  the  mill  as  an  adjunct  to  it,  and 
screws,  it  is  to  be  considered  as  to  improve  the  usefulness  of  the 
part  of  the  land,  at  all  events  where  mill  as  such,  as  either  the  thresh- 
the  object  of  setting  up  the  article  ing-machine  or  the  hay-cutter."  In 
is  to  enhance  the  value  of  the  prem-  conclusion,  he  says,  it  is  of  great 
ises  to  which  it  is  annexed,  for  the  importance  that  the  law  as  to  what 
purposes  to  which  those  premises  is  the  security  of  a  mortgage  should 
are  applied.  The  threshing-machine  be  settled,  and  that  these  decisions 
in  Wiltshear  v.  Cottrell  was  affixed  should  not  be  reversed  unless 
by  the  owner  of  the  fee  to  the  barn  clearly  wrong, 
as  an  adjunct  to  the  barn,  and  to  ^"Hutchinson  v.  Kay,  23  Beav. 
improve  its  usefulness  as  a  barn,  413.  See,  also,  McKim  v.  Mason,  3 
in  much  the  same  way  as  the  hay-  Md.  Ch.  Dec.  186,  relating  to  ma- 
cutter  in  Walmsley  v.  Milne  was  chinery  for  the  manufacture  of  cot- 
affixed  to  the  stable  as  an  adjunct  ton  goods.  See  S  4i4. 
to  it,  and  to  improve  its  usefulness  ^"Not  in  accord  with  9S  444,  448, 
as  a  stable.  And  it  seems  difficult  450. 
to  say  that  the  machinery  in  Mather 
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spinning-frames^  twisting-frames,  and  like  machinery,  though  fast- 
ened to  the  floor  by  nails  or  screws,  or  held  in  position  by  cleats, 
are  personal  property,  and  pass  under  a  chattel  mortgage  as  against 
a  mortgage  of  the  realty  subsequently  given;  but  that  the  steam-en- 
gine, boilers,  shafting,  belting,  couplings  and  pulleys  used  to  com- 
municate the  power,  the  water-wheels  and  water-wheel  governors,  the 
gas-generator  and  gas-pump  connected  with  it,  the  gas-pipes  and 
burners,  and  the  steam-heating  pipes,  whether  laid  on  hooks  along 
the  walls  or  resting  on  the  floor,  are  parts  of  the  mill  and  pass  by  the 
mortgage  of  the  realty  as  against  a  prior  chattel  mortgage.^'* 

Hardly  in  accord  with  these  cases  is  a  recent  decision  in  Massa- 
chusetts. The  mortgage  of  a  cotton-mill  covered  also  "all  machinery, 
tools,  and  fixtures  therewith  appertaining/'  The'  mill  was  built  for, 
and  had  always  been  ^sed  for,  the  manufacture  of  cotton  cloth.  The 
question  arose  whether  the  mortgage  covered  certain  looms  subse- 
quently put  into  the  mill.  These  loom^  were  not  specially  built  for 
use  in  this  particular  mill,  and  could  equally  well  be  used  for  the 
same  purpose  in  any  other  cotton-mill,  with  the  ordinary  room  to 
hold  them,  and  power  to  operate  them.  Said  looms  were  each  about 
seven  feet  long,  three  feet  wide,  two  and  one-half  feet  high,  and  of  six 
hundred  pounds  weight,  screwed  down  to  the  flooring  of  the  weaving- 
room  in  order  to  steady  them  when  in  use,  and  connected  by  pulleys, 
belts,  and  shafting  with  the  power  operating  the  factory.  They  did 
not  replace  machines  like  them,  and  were  used  for  the  manufacture  of 
a  kind  of  cloth  different  from  that  made  in  the  mill  when  it  was 
mortgaged.  It  was  held  that  the  machinery  became  a  part  of  the 
realty  and  was  subject  to  the  mortgage.^^* 

§  450.  Machinery  of  a  silk-mill. — A  silk  manufacturer  mortgaged 
certain  land,  "also  all  that  silk-mill  there  erected  or  in  the  course  of 
erection,  and  all  other  buildings  then  or  thereafter  to  be  erected 
thereon ;  and  also  all  those  the  steam-engine  or  steam-engines,  boilers, 
steam-pipes,  main  shafting,  mill  gearing,  mill-wright^s  work,  and  all 
other  machinery  and  fixtures  whatsoever  there  erected  or  set  up,  or  to 
be  thereafter,  etc.,  upon  the  said  plat  of  land,  mill,  and  premises, 
with  the  appurtenances.'*"*  A  second  mortgage  was  made  more  com- 
prehensive in  terms ;  and  the  first  mortgagee  having  sold  the  property 
imder  an  order  of  court,  the  question  arose  upon  a  claim  by  the  second 
mortgagee  whether  the  spinning-mills  and  other  machinery  passed 

''•Keeler  v.  Keeler,  31  N.  J.  Eq.  by  Mr.  Justice  Knowlton  deserves 

181.  careful  study. 

'« Hopewell  Mills  v.  Taunton  Sav.  ""  Haley    v.    Hammersley,    3    De 

Bank.  150  Mass.  519,  23  N.  E.  327,  Oex,  F.  &  J.  587.  9  W.  R.  562. 
15  Am.  St.  Rep.  235.    The  opinion 
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Tinder  the  first  mortgage.  The  Master  of  the  Eolls  held  that  only 
such  machinery  passed  by  the  mortgage  under  the  words  "other  ma- 
chinery^* as  was  of  the  same  nature  with  the  articles  specified  in  the 
enumeration  previously  made,  and  that  therefore  only  the  machinery 
used  for  the' purpose  of  giving  power  to  the  mill  was  included  in  the 
mortgage.  On  appeal,  however,  it  was  decided  that  all  the  machinery 
placed  in  the  mill,  whether  for  creating  power  or  for  being  moved, 
was  included  in  the  mortgage.  "It  seems  rather  improbable,'*  said 
Lord  Chancellor  Campbell,  "that  the  parties  should  have  contem- 
plated such  a  damaging  disruption  of  the  machinery  as  must  take 
place  if  the  mortgagees,  in  seeking  to  make  good  their  security,  must 
tear  in  pieces  the  machinery  in  the  mill,  removing  and  selling  one- 
half  of  it,  which  would  be  comparatively  of  little  value  without  the 
other  half.**  ...  He  concurs  with  the  Vice-Chancellor  Page 
Wood,  in  his  general  view  of  the  law  upon  this  subject  in  Mather  v. 
Eraser,*^'  and  is  of  opinion  that,  according  to  the  true  construction 
of  the  mortgage  deed,  all  the  disputed  articles  are  included  in  the 
mortgage  to  the  defendants. 

§  451.  A  mortgage  of  an  iron  rolling-mill  was  held  to  pass  the 
entire  set  of  rolls  used  in  the  mill,  whether  in  place  and  fixed  for 
use  or  temporarily  detached.^^'  The  rolls,  being  adapted  to  the  man- 
ufacture of  bars  of  different  shapes  and  sizes,  cannot  all  be  used  at 
once;  but  they  are  equally  a  part  of  the  mill  when  unfixed  to  give 
place  to  others.  "Duplicates  necessary  and  proper  for  an  emergency,** 
said  Chief  Justice  Gibson,  "consequently  follow  the  realty,  on  the 
principle  by  which  duplicate  keys  of  a  banking-house  or  the  toll-dishes 
of  a  mill  follow  it.**  A  similar  decision  was  made  in  a  recent  case  in 
England."^ 

^  K.  ft  J.  536.  finished,  but  of  duplicate  roUs  whicb 

"'  Voorhis  V.  Freeman,  2  Watts  ft  have  been  actuaUy  fitted  to  the  ma- 

S.  116,  37  Am.  Dec.  490.  chine — I  cannot  see  why,  if  one  set 

^^Ez  parte  Astbury,  L.  R.  4  Ch.  of  rolls  passes,  the  duplicate  rolls 

App.  630.    Mr.  Justice  Qilfard,  giv-  should  not  pass  also.    It  comes.  In 

Ing  the  opinion,  said:     "There  ap-  fact,  to  this,  that  the  machine  with 

pear  to  be  connected  with  rolling  one  set  of  rolls  is  a  perfect  machine, 

machines  parts  which,   beyond  all  but  the  machine  with  a  duplicate 

doubt,  are  not  fixed,  in  the  strict  set    is    a    more    perfect    machine, 

sense  of  the  term;  but  it  is  in  evi-  .    .    .    The   fact   is  that,   whether 

dence  that  if  a  machine  is  ordered  there  is  one  set  of  rolls  or  a  dupli- 

it  is  sent  with  one  set  of  rolls,  and  cate   set,   they  are   each   part   and 

It  is  quite  manifest  that  without  parcel   of   the  machine,   and   come 

rolls  the  machine  could  not  do  any  within  the  term  'belonging  to  the 

part  of  the  work  for  which  it  is  machine  as  a  part  of  it.'    Dictum, 

made.   One  set  of  rolls  clearly  passes,  of   Lord    Cottenham    in    Fisher    v. 

But  we  have  here  duplicate  rolls,  Dixon,  12  CI.  ft  F.  312.    Then  comes 

and  with  reference  to  them — I  am  the  case  as  to  the  different  sizes  of 

not  now  speaking  of  rolls  which  can  rolls.    But  if  the  duplicates  of  the 

be  considered  as  in  any  sense  un-  same  size  pass,  it  follows  that  the 
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In  the  same  case  it  was  held  that  the  straightening  plates  em- 
bedded in  the  floor  were  also  fixtures,  but  that  the  weighing  machines 
were  not. 

III.     Rolling  Stock  of  Railways, 

§  462.  Whether  the  rolling  ttook  and  fiztnret  of  a  railroad  are  per- 
sonal property,  or  are  in  some  sense  fixtures,  and  therefore  pass  by  a 
mortgage  of  the  realty,  is  a  question  that  has  been  much  discussed, 
and  the  decisions  are  conflicting.  On  the  one  hand  it  is  said  that 
railway  cars  are  a  necessary  part  of  the  entire  establishment;  that 
their  wheels  are  fitted  to  the  rails;  that  they  are  peculiarly  adapted 
to  the  use  of  the  railway,  and  cannot  be  used  for  any  other  purpose ; 
and  that  they  are  necessary  incidents  of  the  real  estate  in  a  mortgage 
of  it.  In  an  early  case  before  the  Supreme  Court  of  New  York,  it 
was  decided  that  rolling  stock  was  to  be  deemed  fixtures.^®®  But  the 
Court  of  Appeals  several  years  afterwards  established  the  doctrine 
in  this  State  to  be  that  rolling  stock  is  personal  in  its  character,  and 
that  a  mortgage  of  it  must  be  recorded  as  a  chattel  mortgage.**^  And 
finally,  in  1868,  it  was  provided  by  statute  that  a  mortgage  executed 
by  a  railroad  company  shall  be  effectual  as  to  personal  property  cov- 
ered by  it,  if  recorded  as  a  mortgage  of  real  estate,  without  filing  it 
as  a  chattel  mortgage.^®* 


rolls  of  different  sizes  pass,  if  they 
render  the  machine  still  more  per- 
fect than  if  the  rolls  were  all  of  the 
same  size.  .  .  .  But  I  cannot 
hold  that  the  rolls  which  have  never 
been  fitted  to  the  machine,  and  have 
never  been  used  in  the  machine, 
and  which  require  something  more 
to  be  done  to  them  before  they  are 
fitted  to  the  machine,  belong  to  the 
machine,  or  that  they  are  essential 
parts  of  It" 

""Farmers'  Loan  ft  Trust  Co.  v. 
Hendrlckson,  25  Barb.  484.  Mr. 
Justice  Strong,  delivering  the  opin- 
ion of  the  court,  said:  "The  prop- 
erty of  a  railway  company  consists 
mainly  of  the  road-bed,  the  rails 
upon  it,  the  depot  erections,  and 
the  rolling  stock,  and  the  fran- 
chises to  hold  and  use  them.  The 
road-bed,  the  rails  fastened  to  it, 
and  the  buildings  at  the  depots, 
are  clearly  real  property.  That  the 
locomotives  and  passenger,  baggage, 
and  freight  cars  are  a  part,  and  a 
necessary  part,  of  the  entire  estab- 
lishment, there  can  be  no  doubt. 
Are  they  so  permanently  an^  in- 
separably connected  with  the  more 

27 — ^Jones'  Mobt. 


substantial  realty  as  to  become 
constructively  fixtures?  ...  It 
may  be  that  if  an  appeal  should  be 
made  to  the  common  sense  of  the 
community,  it  would  be  determined 
that  the  term  'fixtures'  could  not 
well  be  applied  to  such  movable 
carriages  as  railway  cars.  But  such 
cars  move  no  more  rapidly  than  do 
pigeons  from  a  dovecote  or  fish  in 
a  pond,  both  of  which  are  annexed 
to  the  realty." 

This  decision  was  followed  by 
Stevens  v.  Buffalo  &  N.  Y.  City  R. 
Co.  31  Barb.  590,  and  Beardsley  v. 
Ontario  Bank,  31  Barb.  619,  hold- 
ing that  rolling  stock  is  personalty, 
and  a  mortgage  of  it  subject  to  the 
Chattel  Mortgage  Act.  A  few  years 
later  the  same  court  held  that  a 
mortgage  of  a  railroad  need  not  be 
recorded  as  a  chattel  mortgage  in 
order  to  bind  the  rolling  stock. 
Bement  v.  Plattsburgh  &  Montreal 
R.  R.  Co.  47  Barb.  104,  51  Barb.  45. 

*"Hoyle  V.  Plattsburgh  &  Mon- 
treal R.  R.  Co.  54  N.  Y.  314,  13  Am. 
Rep.  595;  Randall  v.  Elwell,  52  N. 
Y.  521,  11  Am.  Rep.  747. 

>"R.  S.  1876,  p.  555,  §  115. 
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A  like  confusion  and  contradiction  of  authority  upon  this  subject, 
and  a  like  final  settlement  of  it  by  legislation,  is  to  be  found  in  many 
States.*"*  As  a  summary  of  the  adjudications  upon  this  subject,  it 
may  be  said  that,  while  there  are  many  and  strong  arguments  for 
holding  that  rolling  stock  is  part  of  the  realty  of  a  railroad,*'* — ^and 
this  view  seems  to  have  the  support  of  the  United  States  courts,*'* — 
the  weight  of  authority  in  the  state  courts  seems  to  be  against  that  po- 
sition.*®* 

lY.   Remedies  for  Removal  of  Fixtures. 

§  453.  The  mortgagee  may  follow  and  take  flxturet  covered  by  a 
mortgage  of  the  realty,  and  improperly  removed,  wherever  he  can 


^  Calif  oniia:  Such  mortgages  are 
recorded  in  the  office  of  the  county 
recorder,  where  mortgages  of  real 
estate  are  recorded,  but  in  books 
kept  for  personal  mortgages.  Civil 
Ck)de,  a  2966,  2969,  2061.  Coaneot- 
lont:  Recorded  in  office  of  secre- 
tary of  state.  Acts  1877,  ch.  88.  G. 
S.  1902,  S  3806.  Dakota:  Recorded 
as  real  estate  mortgage  in  the  office 
of  register  of  deeds  for  the  county. 
R.  C.  1877,  p.  304.  Florida:  Rolling 
stock  declared  fixtures,  and  mort- 
gage recorded  in  office  of  secretary 
of  state.  Acts  1874,  ch.  1987.  R.  S. 
1891,  fi  2242.  Iowa:  Rolling  stock 
regarded  as  fixtures,  and  mortgage 
recorded  in  office  of  the  county  re- 
corder. R.  S.  1888,  §  1967.  lUnne- 
sota:  Rolling  stock  part  of  the 
realty,  and  mortgages  of  recorded 
in  the  registry  of  deeds  and  the 
office  of  the  secretary  of  state.  G. 
S.  1894,  fi§  2726,  2726.  XonUna: 
Mortgages  of  recorded  as  mortgages 
of  real  estate.  Codes  1895,  Civ.  Code, 
9§  931,  932.  Hew  Jeney:  Recorded 
as  mortgages  of  real  estate.  North 
Dakote:  R.  Code  1896,  §S  2967,  2958, 
and  shall  be  recorded  in  the  office 
of  the  secretary  of  state.  R.  S. 
1896,  p.  2689,  9  197.  Ohio:  Recorded 
in  registry  of  deeds  as  a  real  estate 
mortgage.  R.  S.  1890,  fi  3289.  Ver- 
mont: Recorded  in  office  of  county 
clerk  of  each  county  through  which 
the  road  passes.  G.  S.  1870,  ch.  28, 
§§  100-102.  R.  S.  1894,  S  3803. 
West  Virginia:  Recorded  in  county 
registry.  Act  April  13,  1873.  Wli- 
oonsin:  Rolling  stock  declared  fix- 
tures and  recorded  in  office  of  secre- 
tary of  state.  Laws  1872,  ch.  119, 
?§  39.  40:  Laws  1877,  ch.  144,  S  1. 
R.  S.  1898,  ff  1839a. 

Rolling    stock    is    declared    per- 


sonal property,  and  subject  to  exe- 
cution as  such,  by  provisions  of  the 
Constitutions  of  Illinoii,  Const.  1870, 
art  xi.  fi  10;  Xistouri,  Const  1875, 
art.  xii.  §  16;  Arkansas,  Const  1874, 
art  xvii.  §  11;  Hebraska,  Const  1875, 
art  xi.  fi  2;  Texas,  Const  1876,  art 
X.  fi  4;  West  Virginia,  Const  1872, 
art.  xi.  fi  8. 

>^  Palmer  v.  Forbes,  23  111.  301; 
Hunt  V.  Bullock,  23  111.  320;  Titus 
V.  Mabee,  25  111.  257;  Zoungman  v. 
Elq^ira  4b  Williamaport  R.  Co.  65 
Pa.  St  278;  Covey  v.  Pittsburgh, 
Fort  Wayne  ft  Chicago  R.  Co.  3 
Phila.  173;  Phillips  v.  Winslow,  18 
B.  Mon.  431,  68  Am.  Dec  729;  Doug- 
lass V.  Cline,  12  Bush,  608,  630; 
State  V.  Northern  Cent.  R.  Co.  18 
Md.  193;  Morrill  v.  Noyes,  66  Me. 
458,  96  Am.  Dec.  486;  Pierce  v. 
Emery,  32  N.  H.  484;  Meyer  v. 
Johnston,  53  Ala.  237,  332. 

*"Pennock  v.  Coe,  23  How.  117; 
Galveston  R.  R.  Co.  v.  Cowdrey,  11 
Wall.  459;  Dunham  v.  Cincinnati, 
Peru,  ftc.  Ry.  Co.  1  Wall.  264;  Min- 
nesota Co.  V.  St.  Paul  Co.  2  Wall. 
609,  note,  p.  648,  6  WalL  742;  Farm- 
ers' Loan  ft  Trust  Co.  v.  St  Joseph 
ft  Denver  City  R.  Co.  3  Dill.  412; 
Scott  V.  Clinton  ft  Springfield  R. 
Co.  6  Biss.  529;  Pullan  v.  Cincin- 
nati ft  Chicago  Air-Line  R.  Co.  4 
Biss.  36. 

"•Williamson  v.  N.  J.  Southern 
R.  Co.  29  N.  J.  Eq.  311;  Coe  v.  Co- 
lumbus, Piqua  ft  Ind.  R.  Co.  10 
Ohio  St  372,  75  Am.  Dec.  518; 
Boston,  Concord  ft  Montreal  R.  Co. 
V.  Gilmore,  37  N.  H.  410,  22  Am. 
Dec.  336. 

This  subject  Imperfectly  pre- 
sented here,  is  more  fully  discussed 
in  Jones  on  Corporate  Bonds  and 
Mortgages,  fifi  136-144. 
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find  them.**^  The  mortgagor  himself  can  of  course  gain  no  right  to 
hold  them  as  against  the  mortgagee.  A  purchaser  from  the  mort- 
gagor has  no  snch  right,  because  he  is  affected  with  knowledge  of  the 
existing  lien,  and  as  against  the  mortgagee  his  purchase  is  therefore 
fraudulent  and  void.  "Even  without  knowledge  of  the  mortgage/* 
sajTB  Chief  Justice  Lowrie,  of  Pennsylvania,^*®  **it  is  hard  to  see  how 
a  purchaser  could  be  relieved  from  this  responsibility;  for  all  pur- 
chasers, hirers,  and  renters  are  bound  to  ascertain,  or  take  the  risk 
of  assuming,  the  title  of  their  vendors  and  lessors.  But  may  not  a 
mortgagor  sell  in  the  usual  way  the  lumber,  firewood,  coal,  ore,  or 
grain  found  growing  on  the  land,  without  violating  the  rights  of  the 
mortgagee?  Yes,  he  may,  until  the  mortgagee  stops  him  by  eject- 
ment or  estrepement,  for  those  things  are  usually  intended  for  con- 
sumption and  sale,  and  the  sale  of  them  is  the  usual  way  of  raising 
the  money  to  pay  the  mortgage.  But  in  the  case  of  a  factory  or  other 
building  it  is  from  the  use  of  it  as  it  is,  and  not  by  its  consumption  or 
its  sale  by  piecemeal,  that  all  its  profits  are  to  be  derived.*' 

The  mortgagee's  right  of  action  is  based  upon  his  general  legal 
ownership  under  his  mortgage,  or  upon  his  actual  or  constructive 
possession  at  the  time  of  severance.**'  The  mortgagee,  having  the 
legal  title  to  the  property,  may  maintain  replevin  for  fixtures  removed 
from  the  realty.**®  If  after  the  foreclosure  of  a  mortgage  the  mort- 
gagor wrongfully  removes  a  house  from  the  land,  the  purchaser  hav- 
ing the  legal  title  may  maintain  replevin  for  it.*** 

It  is  held,  however,  under  a  different  view  of  the  nature  of  a  mort- 
gage, that  when  a  fixture,  as,  for  instance,  a  house,  annexed  to  the 
real  estate  by  the  mortgagor,  is  afterwards,  before  the  foreclosure  of 
the  mortgage,  by  him  removed  from  the  premises  and  sold,  although 
it  was  part  of  the  mortgaged  premises,  the  mortgagee  cannot  recover 
it  from  the  purchaser;  that  by  the  removal  he  has  lost  his  right  to  the 
property,  though  he  might  still  have  a  cause  of  action  for  the  waste.*** 
But  justice  would  seem  to  demand,  and  authority  supports  this  posi- 
tion, that  one  purchasing  what  he  either  actually  or  constructively 
knows  to  be  mortgaged  to  another  shall  not  be  allowed  to  shelter  him- 
self behind  his  wrongful  act,  and  say  that  thereby  the  nature  of  the 


"^See  9S  687,688. 

"■  Hoskin  V.  Woodward,  46  Pa.  St 
42. 

'^SS  144,  688;  Gtooding  v.  Shea. 
103  Mass.  360;  Vemer  v.  Betz,  46 
N.  J.  Eq.  266,  19  Atl.  206. 

"•Dutro  V.  Kennedy,  9  Mont.  101, 
22  Pac.  763.  See  this  case,  also,  on 
the  question  of  damages  in  such 
suit  for  the  removal  of  the  fixtures. 


>»  Matron  v.  Orlflin,  78  111.  477; 
fi  688. 

""Clark  V.  Reybum,  1  Kan.  281; 
Harris  v.  Bannon,  78  Ky.  668.  To 
like  effect  see  Citizens'  Bank  v. 
Knapp,  22  La.  Ann.  117;  Buckout 
v.  Swift,  27  Cal.  433,  87  Am.  Dec. 
90;  Woehler  v.  Bndter,  46  Wis.  801, 
60  N.  W.  1099,  8  Cent  L.  J.  326. 
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property  was  changed.  The  remedy  of  the  mortgagee,  in  States  where 
a  mortgage  is  regarded  as  merely  a  lien  for  security,  is  not  at  law  but 
in  equity ;  not  replevin  to  recover  the  property  severed,  but  generally 
injunction  to  restrain  the  commission  of  waste.*** 

Even  in  New  Jersey,  where  the  mortgagee  is  regarded  as  having 
the  legal  title  for  the  purpose  of  asserting  and  maintaining  his  pos- 
session, he  is  not  allowed  to  maintain  replevin  for  fixtures  wrong- 
fully removed  ;*•*  but  he  may  maintain  an  action  on  the  case  for  the 
injury  to  the  security .*••  Where  a  mortgagor  in  possession  removed 
a  building  to  another  lot  of  land,  to  make  room  for  part  of  a  larger 
building  and  improvements,  and  sold  the  lot,  and  building  affixed  to 
it,  to  a  bona  fide  purchaser,  it  was  held,  on  a  bill  for  foreclosure  of 
the  mortgage,  that  the  building  could  not  be  returned  to  the  mort- 
gaged land,  and  the  remedy  of  the  mortgagee  was  at  law  for  the  re- 
moval of  the  building.**' 

If  the  owner  of  the  equity  of  redemption  moves  a  house  from  the 
mortgaged  premises  to  another  tract  of  land  not  covered  by  the  mort- 
gage, the  lien  on  the  house  is  not  thereby  impaired.  The  court  may 
decree  a  sale  of  the  house  in  its  new  situs,  under  the  mortgage,  with 
leave  to  the  purchaser  to  remove  or  roll  the  building  off  again.**^  The 
mortgage  lien  may  be  enforced  as  against  one  who  has  purchased  the 
house  without  knowledge  that  it  had  been  removed  from  the  mort- 
gaged land.*** 

§  454.  The  mortgagee,  by  virtue  of  his  interest  in  the  property, 
may  maintain  an  action  against  the  mortgagor  for  removing  fixtures, 

and  thereby  causing  substantial  and  permanent  injury  and  deprecia- 
tion to  the  mortgaged  estate.  The  owner  of  the  equity  has  no  more 
right  than  a  stranger  to  impair  the  security  of  the  mortgage.  The 
damages  are  measured  by  the  extent  of  the  injury,  and  not  by  the  in- 
sufficiency of  the  remaining  security.  The  mortgagee  is  not  obliged 
to  apply  in  the  first  place  the  property  that  remains  at  any  valuation 
whatever.  *'He  is  entitled  to  the  full  benefit  of  the  entire  mortgaged 
estate  for  the  full  payment  of  his  entire  debt."*** 

"•  VandersUce  v.  Knapp,  20  Kan.  ^••Verner  v.   Betz,   46   N.   J.   Bq. 

647;   Verner  v.  Betz.  46  N.  J.  Bq.  256.  19  Atl.  206. 

256,  19  Atl.  206;   Williams  v.  Chi-  »"  Turner  v.   Mebane,   110   N.   C. 

cage  Exhibition  Co.  188  HI.  19.  58  413.  14  S.  E.  974. 

N.  E.  611;  Dudley  v.  Hurst.  67  Md.  •*  Partridge     v.     Hemenway.     89 

44.  8  Atl.  901;   State  Sav.  Bank  v.  Mich.  454,  50  N.  W.  1084. 

Kercheval.   65   Mo.   682;    Taylor  v.  ""Byrom    v.    Chapin.    113    Mass. 

Collins.  51  Wis.  123,  8  N.  W.  22.  308.     Otherwise  where  a  mortgage 

'**Kircher  v.  Schalk,  39  N.  J.  L.  is  regarded  as  a  mere  lien  and  not 

335.    See  §  688.  a  title  to  the  land.     There  the  in- 

"•  Jackson  v.  Turrell,  39  N.  J.  L.  sufficiency  of  the  security  must  be 

329;  Verner  v.  Betz,  46  N.  J.  Eq.  shown.    Gardner  v.  Heartt.  3  Denio. 
256.  19  Atl.  206. 
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But  a  different  rule  of  damages  prevails  in  States  where  a  mort- 
gage is  regarded  as  merely  an  equitable  conveyance  to  secure  the 
debt.  In  those  States  it  necessarily  follows  that  an  action  by  a  mort- 
gagee for  any  injury  to  the  premises  must  be  based,  not  upon  the  in- 
jury to  the  premises,  in  which  he  has  only  an  equitable  interest,  but 
upon  the  loss  occasioned  to  him  by  impairing  his  security.  The 
measure  of  his  damages  is  therefore  limited  to  the  loss  he  may  sustain 
upon  his  security.^®®  Undei:  this  rule  the  action  must  rest  upon 
proof  that,  before  the  alleged  injury,  the  mortgaged  premises  were  of 
sufficient  value  to  pay  the  plaintiff's  mortgage,  or  a  part  of  it,  and 
that,  by  reason  of  such  injury,  they  became  inadequate  for  that  pur- 
pogg  201    rpj^g  j[g  j-i^Q  ^^Iq  ijj  j^g^  York  and  New  Jersey. 
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232;  Lane  v.  Hitchcock,  14  Johns. 
213. 

**Van  Pelt  v.  McGraw,  4  N.  Y. 
110;  Schalk  v.  Kingsley,  42  N.  J.  L. 
32. 

In  the  New  York  case  the  court 
said:  "This  action  is  not  based 
upon  the  assumption  that  the  plain- 
tiff's land  has  been  injured,  but  that 
his  mortgage  as  a  security  has  been 
impaired.  His  damages,  therefore, 
would  be  limited  to  the  amount  of 
injury  to  the  mortgage,  however 
great  the  injury  to  the  land  might 
be." 

«»  Schalk  V.  Kingsley,  42  N.  J.  L. 
32,  36,  per  Van  Syckel,  J. 

"  In  Schalk  v.  Kingsley.  42  N.  J. 
L.  32,  36,  the  Supreme  Court,  dis- 
cussing these  different  rules  of  dam- 
ages, their  adaptation  to  the  nature 
of  the  mortgagee's  estate,  and  the 
practical  results  produced  by  each, 
say:  "There  is  much  force  in  titie 
Massachusetts  view,  that  the  mort- 
gagee is  entitled  to  be  protected  in 
the  enjoyment  of  the  security  for 
which  he  contracted,  however  ample 
it  may  be,  and  the  wrong-doer  him- 
self ought  not  to  complain  if  he  is 
compelled  to  restore  what  he  un- 
lawfully removed.  Especially  would 
this  be  so  in  the  case  of  a  mort- 
gage maturing  at  a  remote  future 
period,  when  the  real  value  of  the 
premises  would  depend  upon  con- 
tingencies which  might  not  be  fore- 
seen. But  while  injustice  may  in 
some  cases  be  done  by  rejecting 
this  rule,  it  is  not  in  harmony  with 
the  nature  of  the  mortgagee's  es- 
tate, and  its  adoption  in  practice 
would  lead  to  many  difficulties.  In 
Massachusetts,  by  force  and  effect 
of  the  mortgage,  and  as  between 


the  parties  to  the  mortgage,  the 
right  of  possession  also  passes  im- 
mediately to  the  mortgagee,  and 
carries  with  it  the  incidents  of  a 
right  to  sue  in  trespass  for  any  in- 
Jury  to  the  freehold.  There  it  may 
be  a  necessary  logical  sequence  that 
in  an  action  at  law,  the  damages, 
which  represent  the  injury,  to  the 
premises,  must  go  to  the  owner  of 
the  legal  estate. 

"The  objections  to  the  Massachu- 
setts rule  are  obvious,  and  are  not 
met,  in  my  Judgment,  by  the  court 
in  Gooding  v.  Shea,  before  cited. 
Such  litigation  would  frequently  re- 
sult to  the  benefit  of  the  mortgagor, 
by  whose  consent  the  wrong  was 
committed,  by  operating  as  a  satis- 
faction of  the  mortgage  when  the 
premises  were  still  ample  to  satisfy 
the  mortgage  debt.  A  more  serious 
objection  would  exist  in  the  fact 
that  the  action  would  be  maintain- 
able for  every  slight  injury  to  the 
freehold.  The  person  who  pur- 
chased and  removed  a  stick  of 
timber  or  a  cord  of  wood,  or  the 
mechanic  who  tore  down  an  old 
building  preparatory  to  the  erection 
of  a  new.  one,  or  who  made  any 
alteration  in  the  structures  upon 
the  premises  which  might  be 
deemed  in  any  degree  detrimental 
to  their  value,  would  be  amenable 
to  suit.  But  admitting  that  the 
third  mortgagee  may  sue  and  re- 
cover for  the  entire  injury  to  the 
premises,  how  shall  the  damages  be 
appropriated,  and  how  would  the 
wrongdoer  be  shielded  from  further 
recovery  by  the  first  and  second 
mortgagees?  The  prior  mortgagees 
could  not  be  made  parties  to  such 
suit,  and  they  would  not  be  bound 


§  454] 


FIXTURES. 


422 


When  such  injury  has  been  done,  there  can  be  but  one  recovery 
for  it,  and  a  reasonable  satisfaction  made  in  good  faith  to  a  prior 
mortgagee  bars  an  action  by  a  subsequent  mortgagee.*®*  If  after  the 
removal  of  the  fixtures,  and  before  the  mortgagee  brings  an  action  of 
trespass  to  recover  their  value,  he  sells  the  mortgaged  premises  under 
a  power  of  sale,  and  receives  therefrom  more  than  enough  to  pay  his 
claim  and  all  prior  incumbrances,  this  fact  may  be  shown  in  mitiga- 
tion of  his  claim  for  damages.*®*  But  upon  the  question  whether  the 
injury  had  been  settled  and  satisfied  by  payment  to  the  first  mort- 
gagee, evidence  is  admissible  to  show  that  the  articles  removed  were  of 
greater  value  than  the  sum  so  paid,  and  that  the  damage  done  to  the 
premises  by  their  removal  was  greater  than  the  value  of  the  articles 
so  removed.*®* 

In  Wisconsin  it  is  held  the  mortgagee  after  a  decree  of  foreclosure 
may  maintain  an  action  for  an  injury  done  the  mortgaged  premises, 
either  by  the  mortgagor  or  by  a  stranger,  provided  the  security  be 
thereby  impaired  and  the  mortgagor  be  insolvent.*®* 

A  mortgagee  may  recover  the  value  of  fixtures  wrongfully  removed 
from  the  mortgaged  premises,  although  since  such  removal  of  them 
the  property  has  been  sold  under  a  power  in  his  mortgage,  and  he 


by  the  verdict  as  to  the  amount  of 
damages  found  in  favor  of  the 
third  mortgagee;  and,  in  our  prac- 
tice, there  is  no  method  in  which 
the  injury  to  each  mortgagee  could 
be  ascertained,  and  the  distribution 
properly  made.  In  fact,  the  rule  re- 
pels the  idoa  of  distribution,  for  it 
is  based  upon  the  notion  that  the 
mortgagee  plaintiff  is  entitled  to 
the  entire  damage  done  to  the 
lands.  A  rule  which  would  subject 
a  defendant  to  pay  to  each  of  sev- 
eral mortgagees  the  full  amount  of 
damage  which  he  had  committed 
upon  the  premises  would  unhesi- 
tatingly be  condemned. 

"It  is  therefore  suggested,  in  the 
Massachusetts  cases,  that  but  one 
recovery  would  be  allowed,  and  that 
would  afterwards  be  appropriated 
under  the  direction  of  the  court. 
Aside  from  the  entire  absence  of 
any  recognized  procedure  in  our 
courts  of  law  by  which  the  several 
parties  in  interest  could  be  bound 
by  the  verdict,  and  by  which  an 
appropriation  could  be  made,  such 
a  course  would  manifestly  be  mere 
circumlocution,  leading  to  the 
practical  adoption  of  the  other  rule ; 
for,    in   the    end,    the    distribution 


would  necessarily  be  made  upon  the 
basis  of  the  actual  loss  to  each 
mortgagee. 

"All  these  difflculUes  will  be  ob- 
viated by  adopting  the  injury  to  the 
security  as  the  basis  of  damages. 
Under  that  rule,  no  suit  can  be 
maintained  unless  the  plaintiff  sus- 
tains a  substantial  injury;  and 
each  mortgagee  in  turn  may,  with- 
out reference  to  the  other,  recover 
such  dafnage  as  he  can  show  he  has 
sustained  on  his  part. 

"The  action  must  rest  upon  proof 
that,  before  the  alleged  injury,  the 
mortgaged  premises  were  of  suffi- 
cient value  to  pay  the  plaintiff's 
mortgage,  or  a  part  of  it,  and  that, 
by  reason  of  such  Injury,  they  be- 
came inadequate  for  that  purpose. 
In  that  view  the  extent  of  the  loss 
can  be  approximately  computed. 
This,  in  my  opinion,  is  the  better 
rule,  and  one  which,  in  its  practical 
application,  will  not  be  attended 
with  any  serious  difficulty." 

*^King  V.  Bangs,  120  Mass.  514. 

■"Byrom  v.  Chapin,  118  Mass. 
808. 

•"Jones  V.  Costigan,  12  Wis.  677, 
78  Am.  Dec.  771. 
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has  himself  purchased  it  at  a  price  sufficient  to  satisfy  his  claim.    His 
title  is  sufficient  to  sustain  a  cause  of  action.'^^ 

§  456.  A  mortgagee  not  having  poMetsion,  or  the  right  of  posses- 
sion, cannot  maintain  an  action  of  tort  in  the  nature  of  trespass  quare 
clausum  f regit  against  a  stranger  for  breaking  and  entering  the  mort- 
gaged premises  and  removing  fixtures.  But  the  right  to  recover  dam- 
ages for  the  value  of  the  fixtures  is  separable  from  that  to  recover  for 
*1)reach  to  the  close.*'***  The  right  of  present  possession  only  affects 
the  form  of  action.  The  right  to  recover  depends  upon  the  title,  and 
not  upon  possession  or  the  right  of  possession.  In  an  action  of  tort 
for  forcibly  entering  the  house  and  removing  fixtures,  the  mortgagee, 
even  before  condition  broken,  may  recover  the  full  amount  of  damage 
done  to  the  estate  by  the  removal,  without  regard  to  the  sufficiency  of 
his  security.  Until  the  whole  debt  be  paid,  he  cannot  be  deprived  of 
any  substantial  part  of  his  entire  security  without  full  redress  there- 
for.  "As  the  injury  aflfects  the  estate,  it  may  be  sued  for  directly  by 
any  one  in  whom  the  legal  interest  is  vested.  A  second  or  third  mort- 
gagee, though  not  in  possession,  has  a  sufficient  interest  in  the  estate 
to  maintain  an  action  for  such  an  injury.  Although  it  is  true  that  a 
stranger  may  thus  be  liable  to  either  of  the  several  mortgagees,  as  well 
as  to  the  mortgagor,  it  does  not  follow  that  he  is  liable  to  all  succes- 
sively. The  superior  right  is  in  the  party  having  superiority  of  title. 
But  the  defendant  can  resist  neither  by  merely  showing  that  another 
may  also  sue  or  has  sued.  If  he  would  defeat  the  claim  of  either, 
he  must  show  that  another  having  a  superior  right  has  appropriated 
the  avails  of  the  claim  to  himself.  The  demand  is  not  personal  to 
either  mortgagee,  but  arises  out  of  and  pertains  to  the  estate;  and, 
when  recovered,  applies  in  payment,  pro  tanto,  of  the  mortgage. debt, 
and  thus  ultimately  for  the  benefit  of  the  mortgagor,  if  he  re- 
deems.*'**** 

The  mortgagee,  even  before  entering  into  possession,  can  maintain 
an  action  against  the  mortgagor  or  any  other  person  who  severs  and 
removes  from  the  mortgaged  estate  any  articles  which  have  been  an- 
nexed to  and  made  part  of.it.  It  makes  no  difference  as  against  the 
mortgagee  that  the  fixtures  are  severed  by  accident.  Therefore,  if  a 
building  be  partly  destroyed  by  fire,  the  mortgagor  has  no  right  to 
sell  such  parts  of  it  as  are  saved ;  and  he  cannot  maintain  an  action 
for  the  price  of  such  articles  if  the  value  of  the  land  is  less  than  the 

« Laflin  V.  Griffiths.  35  Barb.  58.  •»  Per   Wells,   J.,   in    Gooding:   v. 

*"  Gooding  V.  Shea,  103  Mass.  360,  Shea,    103   Mass.    360,    4  Am.   Rep. 

4  Am.  Rep.  563;  Page  v.  Robinson.  563.     In  New  Jersey  the  action  is 

10  Gush.  99;  Woodman  v.  Francis,  upon  the  case.    Jackson  v.  Turrell, 

14  Allen,  198.  39  N.  J.  L.  329. 
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amount  of  the  mortgage  debt,  and  the  mortgagee  has  entered  for 
breach  of  the  condition  and  forbidden  the  payment  to  the  mort- 
gagor.^^* 

When  the  mortgagee  has  no  right  to  enter  and  the  mortgagor  can 
be  deprived  of  possession  only  by  a  foreclosure  and  sale,  he  may  re- 
tain possession  after  the  sale  until  the  delivery  of  the  deed  to  the  pur- 
chaser ;  but  if  he  remove  fixtures  in  the  mean  time^  the  purchaser  may 
recover  them  by  an  action  of  replevin.  The  purchased  deed  takes 
effect  by  relation  at  the  date  of  the  mortgage,  and  passes  fixtures  sub- 
sequently annexed  by  the  mortgagor.*^ ^ 

A  mortgagee  not  in  actual  possession  and  who  has  not  entered  to 
foreclose  cannot  maintain  trespass  against  the  owner  of  the  equity  of 
redemption  for  cutting  grass  on  the  land,  as  the  owner  has  a  right  to 
take  every  annual  crop.*^^  But  if  the  property  detached  from  the 
realty  be  fixtures  subject  as  part  of  the  realty  to  a  mortgage,  the  mort- 
gagee, whether  in  possession  of  the  premises  or  not,  may  sue  for  the 
recovery  of  the  things  themselves  in  an  action  of  replevin  ;^**  or  may 
sue  in  trespass  for  damage  done  the  freehold ;  or  he  may,  in  an  action 
of  trover,  recover  their  value.^^*  A  tort-feasor  has  no  right  to  com- 
plain of  the  form  of  the  remedy. 

""  Wilmarth  v.  Bancroft,  10  Allen,  *"  Woodward  v.  Pickett,  8  Gray, 

348.  6,17. 

"*  Sands  v.  Pfelffer,  10  Cal.  258.  «»»Laflln  v.  Griffiths,  35  Barb.  58. 

See.  however.  §§  453,  684,  and  Al-  "*Hltchnian   v.   Walton,    4   M.   lb 

exander   v.    Shonyo,   20   Kan.   705;  W.  409;  Holland  v.  Hodgson,  L.  R. 

Vanderslice  v.  Knapp,  20  Kan.  647.  7  C.  P.  328. 
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I.  Nature  and  Application  of  Registry  Acts. 

§  456.  In  General. — In  most  of  the  States  mortgages  are  recorded 
in  the  same  manner  and  with  the  same  effect  as  other  conveyances  of 
real  property.^    In  general,  the  statutes  provide  that  such  conveyances 


^See  in  general  on  this  subject 
Jones  on  Real  Property,  Chap. 
XXXI,   §§   1386-1498. 

'Alabama:  Ck>de  1896,  §§  1005, 
1006.  Arizona  T.:  R.  S.  1887, 
§§  2601,  2602,  R.  S.  1901  &  735,  748. 
Arkansas:  Dig.  of  Stat.  1884, 
fi§  4742,  4743;  Fry  v.  Martin.  33 
Ark.  203;  Dodd  v.  Parker,  40  Ark. 
536.  California:  Civ.  Code,  §§  1169- 
1171,  1214,  2950,  2952.  Colorado:  O. 
S.  1883,  ch.  18,  §§  215-217;  Annot 
Stats.  1891,  §  446.  Connecticut:  O. 
S.  1888,  S  2961;  G.  S.  1902,  §  4036. 
Delaware:  R.  Code  1874,  p.  503, 
§1  14-17.  District  of  Columbia:  R. 
8.  1874,  §§  446,  447,  as  amended 
Apr.  29,  1878,  20  Stats,  at  Large, 
ch.  69.  Florida:  Dig.  of  Laws  1881, 
pp.  215-219.  Georgia:  Code  1882, 
§f  1956-1960,  2706.  Idaho:  R.  S. 
1887,  §§  2997-3004.  Illinois:  R.  S. 
1889,  ch.  30,  §§  29-32,  ch.  95,  §  4. 
Indiana:  R.  S.  1888,  S§  2926,  2931. 
Iowa:  R.  Code  1888,  §  3112.  Kan- 
sas: O.  S.  1889.  $$  1128-1130,  3885. 
Kentucky:  O.  S.  1888.  ch.  24,  §§  8- 
14.  Louisiana:  R.  Code  1889, 
{§  2264-2266.  In  this  State  the 
registry  preserves  the  evidence  of 
mortgages  during  ten  years  reck- 
oning from  the  day  of  its  date;  its 
effect  ceases,  even  against  the  con- 
tracting parties,  if  the  inscriptions 
have  not  been  renewed,  before  the 


expiration  of  this  time,  in  the  man- 
ner in  which  they  were  first  made. 
As  to  necessity  of  reinscription,  see 
Batey  v.  Woolfolk,  20  La.  Ann. 
385;  Kohn  v.  McHatton,  20  La. 
Ann.  223;  Levy  v.  Mentz,  23  La. 
Ann.  261;  Adams  v.  Daunis,  29  La. 
Ann.  315;  Watson  v.  Bondurant» 
30  La.  Ann.  1;  Succession  of 
Gayle.  30  La.  Ann.  351;  Patterson 
V.  De  la  Ronde.  8  Wall.  292; 
Bondurant  v.  Watson,  103  U.  S. 
281.  Neither  inscription  nor  re- 
inscription  necessary  as  against 
the  parties  or  their  heirs.  Cu- 
cullu  V.  Hernandez,  103  U.  S. 
105.  Omission  to  reinscribe  does 
not  destroy  the  lien.  Its  rank  only 
is  affected.  Norres  v.  Hays,  44  La. 
Ann.  907,  11  So.  462;  Shepherd  v. 
Cotton  Press  Co.  2  La.  Ann.  100. 
A  new  act  of  mortgage  does  away 
with  the  necessity  of  a  reinscrip- 
tion. Hart  V.  Caffrey,  39  La.  Ann. 
894,  2  So.  788.  Notice  is  not 
equivalent  to  registry.  Boyer  v. 
Joffrion,  40  La.  Ann.  657.  4  So.  872. 
The  pendency  of  a  suit  to  foreclose 
the  mortgage  does  not  supply  the 
omission  to  reinscribe.  Pickett  v. 
Poster,  149  U.  S.  505.  13  Sup. 
Ct.  998.  The  object  of  the  re- 
inscription  is  to  obviate  the  ne- 
cessity of  searching  for  mortgages 
more    than    ten    years    back.      To 
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shall  not  be  valid  as  against  persons  other  than  the  grantor^  his  heirs 
and  devisees,  and  persons  having  notice  thereof,  unless  they  are  re- 
corded in  the  registry  of  deeds  for  the  county  in  which  the  land  is 
situated.'  In  somewhat  different  terms,  but  with  like  eflfect,  the  stat- 
utes of  some  States  provide  that  conveyances  shall  be  void  as  to  sub- 
sequent purchasers  and  jcreditors  in  good  faith  and  for  a  valuable  con- 
sideration without  notice,  until  and  except  they  are  recorded  or  left  for 
record  in  the  proper  registry  of  deeds.  Everywhere  a  record  properly 
made  is  constructive  and  absolute  notice  of  the  conveyance  as  re- 
corded.* Priority  of  record,  as  a  general  nde,  gives  priority  of  title ;' 
and  this  priority  dates  from  the  time  the  instrument  is  <^livered  to 
the  recorder  for  record.  A  mortgage  is  a  conveyance  with  a  condi- 
tion ;  and  the  mortgagee  is  a  purchaser ;  and  in  most  of  the  States  there 
are  no  special  provisions  in  relation  to  recording  mortgages,  but  the 
general  provisions  as  to  record  apply  as  well  to  mortgages. 


effect  it,  a  new  description  of 
the  property  is  necessary;  and 
a  mere  reference  to  the  previ- 
ous mortgage  is  not  sufficient. 
Shepherd  v.  Orleans  Cotton  Preds 
Ck>.  2  La.  Ann.  100;  Hyde  v.  Ben- 
nett, 2  La.  Ann.  799;  Poutz  v. 
Reggio,  25  La.  Ann.  637.  Maine: 
R.  S.  1883,  ch.  73,  §  8,  9.  ICassa- 
ohnsetts:  P.  S.  1882,  ch.  120,  9  14. 
Kinnesota:  G.  S.  1891,  §  4131. 
Maryland:  R.  Code  1888,  art.  24, 
§§  13-16.  Xiohigan:  Annot.  Stats. 
1882,  §§  6683-6689.  Kississippi :  R. 
Code  1880,  §§  1209,  1212,  1213.  Mis- 
sissippi Valley  Co.  ▼.  Chicago,  St  L. 
4b  N.  O.  R.  Co.  68  Bliss.  846,  38  Am. 
Rep.  348.  Kissonri:  1  R.  S.  1889, 
§  2418.  Montana:  Comp.  Stats. 
1887,  p.  661,  9§  268-260.  Nebraska: 
Comp.  Stats.  1886,  ch.  73,  §§  16-18. 
Nevada:  Q.  S.  1885,  }9  2593-2696; 
Qrellet  v.  Heilshom,  4  Nev.  626. 
New  Hampshire:  P.  S.  1891,  ch.  136, 
S  4;  P.  S.  1901,  ch.  137,  §  4.  New 
Jersey:  Rev.  1877,  pp.  166,  706,  706; 
Supp.  1886,  pp.  133,  136.  And  see 
Den  V.  Wade,  20  N.  J.  L.  291.  The 
Mortgage  Registry  Act  does  not  ap- 
ply to  mortgages  of  leasehold  es- 
tates. Hutchinson  v.  Bramhall,  42 
N.  J.  Bq.  372.  7  Atl.  873,  reversing 
Deane  v.  Hutchinson,  40  N.  J.  Eq. 
83,  2  Atl.  292.  Subsequently  a  stat- 
ute was  enacted  requiring  mort- 
gages or  leasehold  estates  to  be  re- 
corded, and  making  the  recording 
acts  applicable  thereto.  Laws  1887, 
ch.  161.  The  registry  act  applies  as 
against  the  State.  Clement  v.  Bart- 
lett,  33  N.  J.  Eq.  43.  New  Mexioo  T.: 


Comp;  Laws  1884.  §9  429,  2761- 
2762;  Laws  1887,  ch,  10.  New  York: 
4  R.  S.  8th  ed.  1889,  pp.  2469,  2470. 
North  Carolina:  Laws  1885,  ch.  147. 
North  Dakota:  Comp.  Laws  1887, 
9  3293.  Ohio:  1  R.  S.  1892,  99  1143. 
4132-4136.  Oklahoma  T.:  Comp. 
SUts.  1890,  99  1707,  1708.  Oregon: 
2  Annot  Stats.  1887,  9  3027.  Fenn- 
lylvanla:  Orightly's  Purdon's  Dig. 
1883,  pp.  666,  687.  Bhode  Island: 
P.  S.  1882,  ch.  173,  99  3,  4.  But  this 
statute  does  not  make  an  unac- 
knowledged deed  void  as  to  others 
having  actual  notice  of  its  exist- 
ence. Westerly  Sav.  Bank  v.  Still- 
man  Manuf.  Co.  16  R.  I.  497,  17  Atl. 
918.  South  Carolina:  O.  S.  1882, 
9  1776.   South  Dakota:    Comp.  Laws 

1887,  9  3293.  Tennessee:  Code  1884, 
99  2811,  2837,  2843,  2887-2890. 
Texas:  2  Rev.  Civ.  Stats.  1889,  arta 
4332-4334.     Utah  T.:     Comp.   Laws 

1888.  99  2610-2613;  Neslin  v.  Wells. 
104  U.  S.  428.  Vermont:  R.  Laws 
1880,  ch.  97,  99  1927-1936.  Vir- 
ginia: Code  1887,  ch.  109,  99  2466- 
2467;  McCormack  v.  James,  36  Fed. 
Rep.  14.  Washington:  Code  1881, 
9  2314.  West  Virginia:  Code  1887, 
ch.  74,  99  4-8.  Wisconsin:  Annot 
Stats.  1889,  99  2241-2244.  Wyom- 
ing:   R.  S.  1887,  99   15-26. 

'  Steiner  v.  Clisby,  96  Ala.  91.  10 
So.  240. 

^  Beach  v.  Osborne,  74  Conn.  405. 

•Burrows  v.  Hovland,  40  Neb. 
464,  68  N.  W.  947;  Quinnerly  ▼. 
Quinnerly.  114  N.  C.  146,  19  S.  E. 
99;  Allen  v.  Bolen,  114  N.  C.  560, 
18  S.  E.  964. 
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§  457.  In  moit  of  the  States,  all  instniments  relating  to  the  title 
to  real  estate  are  recorded  in  the  same  books  of  record,  but  in  sev- 
eral States  it  is  provided  that  all  mortgages  shall  be  recorded  in  separ- 
ate books  kept  for  this  purpose  only.*  A  record  not  made  in  the  proper 
book  does  not  operate  as  constructive  notice.''  Usage  may  determine 
the  validity  of  a  record.  Thus,  where  mortgages  of  real  and  personal 
property  are  required  to  be  recorded  in  separate  books,  and  a  mortgage 
embracing  both  real  and  personal  property  is  recorded  only  in  the  book 
of  real  estate  mortgages,  it  is  held  to  be  sufficiently  recorded  to  make 
it  constructive  notice  of  the  lien  upon  the  personal  property,  it  appear- 
ing that  it  is  the  custom  to  record  such  mortgages  in  this  manner  with- 
out making  a  double  record.* 

§  458.  The  recording  acts  of  several  States  provide  that  mortgages 
shall  be  recorded  within  a  specified  time  after  execution.*    The  effect 


•California:  Civ.  Code.  S  1171. 
Idaho:  R.  S.  1887,  §  2999.  Xiolii- 
gan:  Annot  Stats.  1882,  §  567.  See, 
as  to  what  instrument  should  be 
recorded  as  a  mortgage,  Balen  v. 
Mercler,  75  Mtch.  42,  42  N.  W.  666. 
Hebraika:  Comp.  Stats.  1885,  ch. 
18,  §  82.  Hew  Xexico:  Laws  1887, 
ch.  10,  §  6.  New  York:  R.  S.  1889, 
pt.  2,  ch.  3,  $§  2,  3.  North  Dakota: 
Civ.  Code  1887,  §  3274.  Ohio:  R.  S. 
1892,  §  1143.  South  Dakota:  Civ. 
Code  1887,  §  3274.  Texas:  Rev.  Civ. 
Stats.  1889,  art  4304;  Cavanaugh  v. 
Peterson,  47  Tex.  197.  This  provi- 
sion is  held  to  be  directory.  Lig- 
noski  V.  Crooker,  86  Tex.  324,  24 
S.  W.  278.  But  a  mechanic's  lien 
need  not  be  recorded.  Quinn  v.  LiO- 
gan,  67  Tex.  600,  4  S.  W.  247. 

Mortgages  of  personal  property 
are  generally  recorded  separately 
from  mortgages  and  other  instru- 
ments relating  to  real  property.  In 
some  States  separate  books  are  re- 
quired for  releases  of  mortgages 
and  other  liens,  for  mechanics' 
liens,  for  marriage  contracts,  and 
in  a  few  States  separate  books  are 
required  for  each  class  of  instru- 
ments relating  to  real  property. 

'Parsons  v.  Lent,  34  N.  J.  Eq.  67; 
Deane  v.  Hutchinson,  40  N.  J.  Eq. 
83,  2  Atl.  292;  Van  Thorniley  v. 
Peters,  26  Ohio  St.  471. 

•HarrlmanV.  Wobum  Elec.  Light 
Co.  163  Mass.  86,  39  N.  E.  1004. 

*  Alabama:  Mortgages  to  secure 
debts,  created  at  the  date  thereof, 
are  void  as  to  purchasers,  mortga- 
gees, and  Judgment  creditors,  with- 


out notice,  unless  recorded  within 
thirty  days  from  date.  Other  mort- 
gages have  priority  from  the  time 
they  are  recorded.  Code  1886, 
§§  1797,  1810-1812,  1896,  §  1005. 
Coster  V.  Bank,  24  Ala.  37;  De  Ven- 
dal  V.  Malone,  25  Ala.  272;  Cook  v. 
Parham,  63  Ala.  456.  Deeds  must 
be  recorded  within  the  same  peri- 
'od.  Delaware:  A  mortgage  for 
purchase-money  recorded  within 
thirty  days  after  its  execution  has 
precedence  of  any  Judgment  or 
other  lien  of  prior  date.  Other 
deeds  and  mortgages  must  be  re- 
corded within  three  months  after 
delivery  in  order  to  avail  against 
a  subsequent  fair  creditor,  mbrt- 
gagee,  or  purchaser  for  a  valuable 
consideration  without  notice.  R. 
Code  1874,  pp.  604,  505,  |  21;  Laws 
1881,  ch.  620;  Laws  1883,  p.  509. 
Georgia:  Deeds  must  be  recorded 
within  one  year  and  mortgages 
within  thirty  days  from  date,  or 
they  will  be  postponed  to  other 
liens  or  purchases  made  prior  to 
the  record  without  notice  of  the  un- 
recorded conveyance.  The  record  of 
mortgage  not  made  within  the 
time  prescribed  is  notice  from  the 
time  of  record.  Code  1882,  §§  1959, 
1960,  2705;  Myers  v.  Picquet,  61 
Oa.  260;  Adair  v.  Davis,  71  Oa. 
769;  Maddox  v.  Wilson,  91  Ga. 
39,  16  S.  E.  213.  Indiana:  Deeds 
and  mortgages  not  recorded  within 
forty-flve  days  from  their  execution 
are  fraudulent  and  void  as  against 
subsequent   purchasers,   lessees,   or 
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of  this  provision  is  not  to  invalidate  the  mortgage  as  between  the 

parties,  if  not  recorded  within  the  time  specified.    It  is  admissible  in 

mortgagees  in  good  faith  and  for  a  y.  Ruffell,  162  Pa.  143,  29  Atl.  894. 
valuable  consideration.  R.  S.  1888,  A  mortgage  recorded  before  a 
§§  2931,  2932.  Schmidt  v.  Zahronlt,  deed  of  the  same  land  is  recorded 
148  Ind.  447,  47  N.  E.  335.  But  has  priority  over  the  deed,  though 
valid  as  to  existing  creditors,  the  deed  was  recorded  within  six 
American  T.  &  Sav.  Bank  v.  Mc-  months  from  its  execution  and  the 
Gettigan,  152  Ind.  582,  52  N.  E.  793.  mortgage  was  not.  Fries  v.  Null, 
As  to  proof  of  recording,  see  Moore  154  Pa.  St.  573,  26  Atl.  554. 
V.  Glover,  115  Ind.  367,  16  N.  E.  A  mortgage  for  purchase-money, 
163.  Kentucky:  Deeds  other  than  if  recorded  within  sixty  days  from 
deeds  of  trust  and  mortgages,  by  its  execution,  has  priority.  Bright- 
residents  of  the  State,  sixty  days  ly's  Purdon's  Dig.  p.  588;  Bratton's 
from  date;  by  persons  residing  out  Appeal,  8  Pa.  St.  164;  Parke  v. 
of  the  State  in  the  United  States,  Neeley,  90  Pa.  St.  52.  Of  two  mort- 
four  months;  by  persons  out  of  the  gages  for  purchase-money  recorded 
United  States,  twelve  months.  G.  within  the  sixty  days,  that  which  la 
S.  1888,  p.  315,  $  14.  Xaryland:  first  recorded  has  priority.  Dun- 
Deeds  and  mortgages,  within  six  gan  v.  Am.  L.  Ins.  &  Trust  Co.  52 
months  from  date.  P.  G.  Laws  Pa.  St.  253.  With  the  exception  of 
1888,  art.  21,  §§  13-15:  When  so  mortgages  for  purchase-money,  no 
recorded  they  take  effect  as  be-  mortgage  is  a  lien  until  left  for  rec- 
tween  the  parties  from  their  date;  ord;  but  when  recorded,  the  prior- 
otherwise  they  are  not  valid  for  ity  of  lien  is  according  to  the  prior- 
the  purpose  of  passing  the  title,  ity  of  record.  Brooke's  Appeal,  64 
A  mortgage  not  recorded  within  Pa.  St  127;  Foster's  Appeal,  3  Pa. 
six  months  has  priority  over  gen-  St.  79;  Brightly's  Dig.  1872,  p.  478. 
eral  creditors  at  its  date,  but  not  If  two  or  more  deeds  are  left  on  the 
over  subsequent  creditors.  Sixth  same  day,  they  have  priority  ac- 
Ward  Building  Asso.  v.  Wilson,  41  cording  to  the  time  they  were  left 
Md.  506;  Pleaff  v.  Jones,  50  Md.  at  the  office  for  record.  Brooke'a 
263 ;  Dyson  v.  Simmons,  48  Md.  Appeal,  64  Pa.  St.  127.  If  the  mort- 
207.  Oregon:  Deeds  and  mortgages  gage  remain  unrecorded  at  the 
must  be  recorded  within  five  days  time  of  the  death  of  the  mortgagor, 
after  execution.  2  Annot.  Laws  1887,  though  good  against  him  while  he 
§  3027.  Penniylvanla;  Deeds  and  lived,  it  is  not  good  against  his  cred- 
mortgages  must  be  recorded  within  iters  after  his  decease,  but  must 
six  months  after  execution.  Bright-  then  come  in  with  his  general 
ly's  Purdon's  Dig.  1883,  pp.  587.  588.  debts.  Brightly's  Purdon's  Dig.  p. 
This  provision  was  first  enacted  in  588;  Nice's  Appeal,  54  Pa.  St.  200; 
1715,  for  the  protection  of  subse-  Adams'  Appeal,  1  Pa.  447.  South 
quent  mortgagees  and  others  from  Carolina:  Deeds,  deeds  of  trust 
loss  by  secret  pledges  of  property,  and  mortgages,  and  statutory  liens 
The  six  months  allowed  are  cal-  are  valid,  so  as  to  affect  subsequent 
endar  months.  Brudenell  v.  Vaux,  creditors  or  purchasers  for  valu- 
2  Dall.  302.  By  recent  statute,  ap-  able  consideration  without  notice, 
plicable  to  Philadelphia  alone,  deeds  only  when  recorded  within  forty 
and  other  conveyances  are  valid  as  days  from  the  time  of  execution, 
against  subsequent  purchasers  only  Summers  v.  Brice,  36  S.  C.  204,  15 
from  the  date  of  record.  Purdon's  S.  E.  374.  P.  S.  1882,  §  1776.  Vlr- 
Ann.  Dig.  p.  2110,  §  5.  ginia:  Any  conveyance  recorded 
A  recent  statute,  Laws  1893,  p.  109,  within  twenty  days'  from  the  day 
requires  all  deeds  affecting  lands  in  of  its  acknowledgment  shall,  .  un- 
this  State  to  be  recorded  within  less  it  be  a  mortgage,  or  a  deed 
ninety  days  from  the  date  of  exe-  of  trust  not  in  consideration  of 
cution;  and  unless  so  recorded  marriage,  be  as  valid  as  to  credit- 
they  shall  be  adjudged  fraudulent  ors  and  subsequent  purchasers  as 
and  void  against  any  subsequent  if  recorded  on  the  day  of  acknowl- 
mortgagee  for  a  valid  considera-  edgment.  Code  1887,  §  2467. 
tlon  or  any  creditor.     See   Davey  In  several  States,  provisions   al« 
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evidence,  and  is  an  equitable  lien,  although  not  so  recorded.*"  The 
failure  to  comply  with  this  requirement  only  goes  to  the  effect  of  the 
mortgage  as  to  subsequent  purchasers.  As  to  purchasers  whose  con- 
veyances are  registered  before  a  mortgage  recorded  after  the  expiration 
of  the  limited  time,  the  mortgage  is  ineflfectual.**  Of  two  mortgages 
of  equal  equity,  recorded  within  the  time  limited  after  execution,  that 
which  is  first  recorded  has  priority.** 

The  effect  of  these  provisions  is  that  the  record,  when  made  within 
the  prescribed  time,  relates  back  to  the  date  of  delivery  of  the  instru- 
ment, and  gives  it  priority  over  an  instrument  of  subsequent  date  or 
delivery,  although  this  has  already  been  recorded.**  A  record  made 
after  the  prescribed  time  operates  as  notice  only  from  the  time  of  de- 
livery of  the  instrument  for  record.**  As  between  conveyances  neither 
of  which  is  recorded  within  the  prescribed  time,  the  ordinary  rule  of 
priority  of  record  prevails,  and  preference  is  given  to  the  instrument 
first  recorded.**^  The  terms  of  the  statute  may  determine  the  question 
of  priority  between  instruments  not  recorded  within  the  prescribed 
time. 

If  the  second  deed  is  executed  after  the  first  deed  has  been  recorded, 
though  not  within  the  time  limited,  the  first  deed  has  priority.*®  If 
the  second  deed  be  made  before  the  first  deed  is  recorded,  and  the 

.  lowing  time  for  recording  instru-  v.  Dugas,  29  Ga.  440;  Northnip  v. 
ments  have  been  repealed  recently,  Brehmer,  8  Ohio,  392. 
as  in  California,  District  of  Colnm-  '^De  Lane  v.  Moore,  14  How.  253; 
bia,  ICiBBiiiippl,  Hew  Jersey,  North  Wyman  v.  Russell,  4  Biss.  307; 
Carolina,  and  Ohio,  and  it  is  not  Meni  v.  Rathbone,  21  Ind.  454;  Oil- 
probable  that  like  provisions  now  Christ  v.  Grough,  63  Ind.  576,  30 
remaining  upon  the  statute  books  Am.  Rep.  250;  Anderson  v.  Dugas, 
will  remain  many  years  longer.  29  Ga.  440;  Adair  v.  Davis,  71  Ga. 

"•Sixth   Ward    Building   Asso.   v.  769;    McOuire    v.    Barker,    61    Ga. 

Willson,  41  Md.  506;    Den  v.  Wat-  339;     Mallory    v.    Stodder,    6    Ala. 

kins,  6  N.  J.  L.  445;   Ashe  v.  Liv-  801;    McNamee  v.  Huckabee,  20   S. 

ingston,    2    Bay,    80;     Penman    v.  C.  190;   Steele  v.  Mansell,  6  Rich. 

Hart,   2   Bay,   251;    Ash  v.   Ash,   1  L.    614;    South   Carolina   Loan    Co. 

Bay.    304;    Rootes    v.    Holliday,    6  v.  McPherson,  26  S.  C.  431,  2  S.  B. 

Munf.  251;  Plume  v.  Bone,  13  N.  J.  267;   King  v.  Fraser,  23  S.  C.  543; 

L.  63;    Charter  v.  Graham,  56  111.  Hockenhull  v.  Oliver,  80  Ga.  89,  4 

19.  S.    B.    328;    Sanborn    v.    Adair,    29 

"Cowan  V.  Green,  2  Hawks,  384.  N.  .J.  Bq,  338;    Claiborne  v.  Holmes, 

''Dungan    v.    Am.    Life    Ins.    &  51  Miss.  146;   Harding  v.  Allen,  70 

Trust  Co.  52  Pa.  St.   253;    Den  v.  Md.    395,    17    Atl.    377.      In    South 

Roberts,  4  N.  J.  L.  315;   Wood  v.  Carolina,  prior  to  January  1,  1877, 

Lordier,  115  Ind.  519.  18  N.  B.  34;  a  valid  record  could  not  be  made 

Gibson  v.  Keyes,   112   Ind.   568,  14  after  the  time   limited.     Bloom  v. 

N.  E.  591.  modifying  or  reversing  Simms,  27  S.  C.  90.  3  S.  B.  45. 
Cain  v.  Hanna,  63  Ind.  408.  "Fleschner  v.  Sumpter,  12  Oreg. 

»aarke  v.   White,   12   Pet   178;  161,  6  Pac.  506:  Adair  v.  Davis.  71 

Betz  V.   Mulin,   62   Ala.   365;    Clai-  Ga.   769;    Northrup  v.   Brehmer,    8 

borne    v.    Holmes,    51    Miss.    146;  Ohio.  392:   McNamee  v.  Huckabee, 

Breckenridge  v.  Todd,  3  T.  B.  Mon.  20  S.  C.  190:  Reasoner  v.  Bdmund- 

Ky,   52.   16   Am.   Dec.   83;    Nichols  son,  5  Ind.  393. 
T.  Hampton,  46  Ga.  253;  Anderson        "Steele  v.    Mansell,    6    Rich.   L. 

437;   Adair  v.  Davis,  71  Ga.  769. 
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etecond  deed  be  recorded  within  the  time  limited,  but  the  first  deed  be 
not  so  recorded,  though  recorded  before  the  second  deed,  the  second 
deed  has  priority  by  virtue  of  relation  back  to  the  time  of  its  execu- 
tion." 

Such  a  provision  is  a  pernicious  one,  and  is  the  source  of  much 
more  inconvenience  and  fraud  than  it  can  possibly  prevent.  It  practi- 
cally amounts  to  a  withdrawal  of  the  protection  of  the  registry  law  for 
the  period  allowed  for  registration.  A  purchaser  is  never  sure  of  his 
own  priority  until  he  has  waited  for  the  prescribed  time  to  elapse  after 
the  recording  of  the  deed  to  himself. 

§  459.  A  mortgagee  of  real  estate  for  a  valuable  consideration  is  a 
purchaser  within  the  meaning  of  the  recording  laws.  This  is  declared 
by  statute  in  some  States,  and  in  others  it  is  a  rule  of  judicial  con- 
struction.** ''When  I  speak  of  a  purchaser  for  a  valuable  considera- 
tion,** says  Lord  Hardwicke,  *T  include  a  mortgagee,  for  he  is  a  pur- 
chaser pro  tanto."**  A  trustee  in  a  deed  of  trust  is  also  a  purchaser 
for  value.  He  occupies  the  same  ground  with  respect  to  notice,  either 
actual  or  constructive,  of  any  outstanding  equities,  that  a  mortgagee 
does.** 

A  voluntary  mortgage  may  not  be  regarded  as  a  purchase  for  value. 
Thus,  a  deed  made  by  a  father  to  his  daughter  of  a  very  valuable  farm 
by  way  of  settlement  upon  himself  for  life  and  for  his  wife  and 
daughter  after  his  death  doeis  not  make  the  daughter  a  purchaser  for 
value  so  as  to  entitle  her  to  prevail  over  a  prior  unrecorded  convey- 
ance by  the  father.**  The  rule  would  be  similar  in  case  of  a  mortgage 
made  for  a  like  consideration. 

§  460.   A  mortgage  given  to  secure  a  preexisting  debt  is  by  some 

courts  distinguished  from  one  upon  which  the  consideration  is  paid 


"  Leger  v.  Doyle,  11  Rich.  L.  109, 
-.  119,  70  Am.  Dec.  240;  per  Ward- 
law,  J.,  McNamee  v.  Huckabee,  20 
S.  C.  190,  198,  per  McGowan,  J., 
Carson  v.  Bickhoff,  148  Ind.  596  47 
N.  B.  1067. 

^'  S  710;  Carpenter  v.  Longan,  16 
Wall.  271;  Haynsworth  v.  Bisch- 
off,  6  S.  C.  159;  Bass  v.  Wheless, 
2  Tenn.  Ch.  531;  Patton  v.  Bber- 
hart  52  Iowa,  67.  2  N.  W.  954; 
Moore  v.  Walker,  3  Lea,  656;  We- 
inberg V.  Rempe,  15  W.  Va.  829; 
Chapman  v.  Miller,  130  Mass.  289;. 
Jordan  v.  McNeil,  25  Kans.  459; 
Whelan  v.  McCreary,  64  Ala.  319; 
McDowell  T.  Lockhart,  93  N.  C. 
191;  Flechner  v.  Sumpter.  12  Oreg. 
161:  Herff  v.  Griggs.  121  Ind.  471, 
23  N.  B.  279;   Fargason  v.  Bdrlng- 


ton,  49  Ark.  207.  214.  4  S.  W.  763; 
Howell  V.  Williams,  54  Wis.  636.  12 
N.  W.  86;  Warner  ▼.  Watson,  35 
Fla.  402,  17  So.  654;  Broward  v. 
Hoeg,  15  Fla.  370;  Parker  v.  Bames- 
ville  Sav.  Bank,  107  Oa.  650,  34  S. 
B.  365;  Walden  v.  Brantley  Co.  116 
Ga.  298,  301. 

"In  WiUoughby  v.  Willoughby,  1 
T.  R.  763.  And  see  Porter  v. 
Green.  4  Iowa,  571;  Seevers  v.  Del- 
ashmutt,  11  Iowa,  174;  Salter  v. 
Baker,  54  Cal.  140;  Singer  Manuf. 
Co.  V.  Chalmers,  2  Utah,  542. 

**New  Orleans  Canal  ft  B.  Co.  v. 
Montgomery,  95  U.  S.  16;  Keener 
V.   Trigg,  98  U.   S.    50. 

"Ten  Byck  t.  Witbeck,  136  N. 
T.  40,  31  N.  B.  994,  31  Am.  St  809. 
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at  the  time  of  its  execution ;  and  the  same  rule  is  applied  in  ease  of 
a  purchase  in  consideration  of  the  grantee's  canceling  an  existing 
debt  of  the  grantor.  The  mortgage  or  deed  made  to  secure  a  pre- 
existing debt  does  not  constitute  the  grantee  a  purchaser  for  value  in 
good  faith.  The  former,  although  given  upon  a  valid  consideration 
as  between  the  parties,  is  not  regarded  as  a  purchase  for  a  valuable 
consideration  which  will  entitle  the  mortgagee  to  protection  against 
prior  equities,  although  he  had  no  notice  of  them  when  he  took  the 
mortgage.'*    He  must  have  parted  with  some  value  or  some  right  upon 


**  Morse  v.  Godfrey,  3  Story,  364, 
389.  Alabama:  Oafford  v.  Stearns, 
51  Ala.  434;  Short  v.  Battle,  52 
Ala.  456;  Alexander  v.  Caldwell,  55 
Ala.  517;  Coleman  v.  Smith,  55 
Ala.  368;  Cook  v.  Parham,  63  Ala. 
456;  Thurman  v.  Stoddard,  63  Ala. 
336;  Jones  v.  Robinson,  77  Ala. 
499;  Banks  v.  Long,  79  Ala.  319; 
Annlston  Carriage  Works  v.  Ward, 
101  Ala.  670,  14  So.  417.  Arkan- 
sas: Fargason  v.  Edrlngton,  49 
Ark.  207,  214.  CaUfomia:  Withers 
V.  Little,  66  Cal.  370.  Georgia: 
Chance  v.  McWhorter,  26  Ga.  315. 
Indiana:  Warford  v.  Hankins,  150 
Ind.  489,  50  N.  B.  468;  Adams  v. 
Vanderbeck,  148  Ind.  92,  45  N.  E. 
645,  47  N.  E.  24;  Citizens'  Nat. 
Bank  v.  Judy,  146  |nd.  322,  330,  43 
N.  E.  259.  Iowa:  Rea  v.  Wilson, 
112  Iowa,  517,  84  N.  W.  539;  Port 
V.  Embree,  54  Iowa,  14,  6  N.  W.  83; 
Koon  V.  Tramel,  71  Iowa,  132,  32 
N.  W.  243;  Phelps  v.  Fockler,  61 
Iowa,  340  14  N.  W.  729,  16  N.  W. 
210.  Xassachnietts:  Clark  v.  Flint, 
22  Pick.  231,  243,  33  Am.  Dec.  733; 
Buffington  v.  Gerrlsh,  15  Mass. 
156,  8  Am.  Dec.  97.  Xlohlgan: 
Boxhelmer  v.  Gunn,  24  Mich.  372; 
Edwards  v.  McKeman,  55  Mich.  520, 
523,  22  N.  W.  20;  Maynard  v. 
Davis.  127  Mich.  571,  86  N.  W. 
1051.  ICliiliilppI:  Hinds  v.  Pugh, 
48  Miss.  268;  Schumpert  v.  Dll- 
lard.  55  Miss.  348;  Perkins  v. 
Swank.  43  Miss.  349;  McLeod  T. 
First  Nat  Bank,  42  Miss.  99.  New 
Jersey:  Pancoast  v.  Duval,  26  N.  J. 
Eq.  445;  Mlngus  v.  Condit,  23  N. 
J.  Bq.  313.  New  York:  Manhattan 
Co.  V.  E<vert8on,  6  Paige,  457;  Van 
Hensen  v.  Radcllff,  17  N.  Y.  580, 
584,  72  Am.  Dec.  480;  Cary  v. 
White,  7  Lans.  1,  52  N.  Y.  138; 
Weaver  v.  Barden,  49  N.  Y.  286; 
Padgett  ▼.  Lawrence,  10  Paige, 
170.  180,  40  Am.  Dec.  232;  SUlker 


V.  M'Donald,  6  Hill,  93,  40  Am. 
Dec.  389;  Dickerson  v.  Tilllnghast, 
4  Paige,  215,  25  Am.  Dec.  528; 
Coddington  v.  Bay,  20  Johns.  637, 
11  Am.  Dec.  342;  Westervelt  v. 
Haff,  2  Sandf.  Ch.  98;  Union  Dime 
Savings  Inst  v.  Duryea,  67  N.  Y.. 
84;  De  Lancey  v.  Steams,  66  N. 
Y.  167;  Bank  of  Savings  v.  Frank, 
13  J.  &  S.  404;  Constant  v.  Am.  Bap. 
Soc.  21  J.  A  S.  170.  Pennsylvania: 
Ashton's  Appeal,  73  Pa.  St  153. 
South  Carolina:  Zom  v.  R.  Co.  6  S. 
C.  90;  Summers  v.  Brlce,  36  S.  C. 
204,  15  S.  E.  374.  Texas:  Spurlock 
V.  Sullivan,  36  Tex.  511.  But  In  Stef- 
fian  V.  MUmo  Nat  Bank,  69  Tet. 
613,  6  S.  W.  823;  McKamey  v. 
Thorp,  61  Tex.  .648,  653;  Ayres  v- 
Duprey,  27  Tex.  593,  86  Am.  Dec. 
657.  Wisconsin:  Funk  v.  Paul,  64 
Wis.  35.  24  N.  W.  419. 

The  same  rule  was  laid  down  In 
Illinois  In  the  case  of  Metropoli- 
tan Bank  v.  Godfrey,  23  111.  579. 
In  later  cases,  however,  it  has 
been  held,  so  far  as  negotiable 
paper  Is  concerned,  that  an  in- 
dorsee taking  It  before  maturity  as 
payment  or  security  for  a  preex- 
isting debt  is  a  holder  for  value, 
and  takes  It  free  from  latent  de- 
fenses on  the  part  of  the  maker. 
Doollttle  V.  Cook,  75  111.  354;  Man- 
ning V.  McClure,  36  111.  490.  In 
the  latter  case  Mr,  Justice  Law* 
rence,  referring  to  Metropolitan 
Bank  v.  Godfrey.  23  IlL  579.  said: 
"We  do  not  desire  to  bie  under- 
stood as  overruling  that  position; 
but  if  that  question  comes  again 
before  us.  It  will  be  open  to  argru- 
ment  whether  a  different  principle 
should  be  applied  to  conveyances 
of  real  estate  from  that  which  all 
the  members  of  the  court  agree 
should  be  applied  to  the  indorse- 
ment of  a  promissory  note.' 
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the  faith  of  the  mortgage  and  at  the  time  of  it,  to  entitle  him  to  pro- 
tection as  a  purchaser.  He  must  have  received  some  new  considera- 
tion, or  must  have  relinquished  some  security  for  a  preexisting  debt 
due  him.*'  But  if  the  mortgagee  at  the  time  of  taking  the  mortgage 
released  other  security  and  extended  the  time  of  payment  the  mort- 
gage will  be  sustained.** 

A  mortgage  to  secure  a  future  indebtedness  cbn^itutes  the  mort- 
gagee a  purchaser  from  the  time  that  advances  are  made  by  the  mort- 
gagee under  the  mortgage  without  actual  notice  of  a  subsequent 
mortgage.** 

But  a  mortgage  to  secure  an  antecedent  debt  is  perfectly  valid 
as  between  the  parties,  and  as  against  all  others  who  had  at  the  time 
no  equitable  interest  in  the  property ;  whatever  may  be  its  effect  as  to 
purchasers  or  incumbrances.**  Moreover,  such  a  mortgage,  if  taken 
without  notice  of  one  given  to  secure  a  future  indebtedness,  has  pre- 
cedence of  it,  if  it  be  first  recorded.*^ 

The  mortgagee  for  an  antecedent  debt  acquires  a  lien  upon  the 
property  to  the  extent  only  of  the  mortgagor's  equitable  interest  at 
the  time.  Thus,  if  the  mortgagor  has  then  contracted  to  sell  the  land, 
and  the  vendee  has  paid  a  portion  of  the  purchase-money,  the  mort- 
gage is  a  lien  only  to  the  extent  of  the  unpaid  purchase-money  upon 
such  contract.  But  after  the  vendee  has  received  notice  of  the  mort- 
gage, he  cannot  make  a  valid  payment  of  the  remainder  of  the  pur- 
chase-money.** 

This  rule  requiring  the  payment  of  an  actual  consideration  at  the 
time  of  the  transaction  to  constitute  a  bona  fide  purchaser,  within 
the  meaning  of  the  recording  acts,  does  not  apply  to  any  one  but  the 
original  mortgagee.    He  being  protected  by  the  recording  acts  from 

"Spurlock  v.  Sullivan,  36  Tex.  Paine  v.  Benton,  32  Wis.  491; 
611;  Pickett  v.  Barron,  29  Barb.  Brooks  v.  Owen  (Mo.),  20  S.  W. 
505;  Webster  v.  Van  Steenbergh,  492;  Rea  v.  Wilson,  112  Iowa,  517, 
46  Barb.  211;  Lawrence  v.  Clark,  84  N.  W.  539;  Johnston  v.  Robuck, 
36  N.  Y.  128;  Schumpert  v.  Dll-  104  Iowa,  523,  73  N.  W.  1062;  Chad- 
lard,  55  Miss.  348;  Hinds  v.  Pugh,  wick  v.  Devore,  69  Iowa,  637,  29  N. 
48  Miss.  268,  272;  Perkins  v.  W.  757;  Meyer  v.  Evans.  66  Iowa, 
Swank,  43  Miss.  349,  360;  Wilson  179.  23  N.  W.  386;  Duncan  v. 
V.  Knight.  59  Ala.  172;  Bartlett  v.  Miller.  64  Iowa,  223,  20  N.  W.  161; 
Varner,  56  Ala.  580;  Withers  v.  Longfellow  v.  Barnard,  58  Neb. 
Little,  56  Cal.   370.  612,  617.  79  N.  W.  255;   Chaffee  v. 

^Alston    V.    Marshall,    112    Ala.  Atlas  Lumber  Co.  43  Neb.   224.   61 

638,   20   So   850.  N.  W.  637;  Henry  v.  Vliet.  36  Neb. 

"Simons  V.  First  Nat.  Bank,  93  138,  54  N.  W.  122;   Turner  v.  Kll- 

N.  Y.  269.  lian,   12  Neb.  380,  12  N.  W.  101. 

"Stelner  v.  McCall,  61  Ala.  406;  *' National  Bank  v.  Whitney,  103 

Turner    v.    McFee,     61    Ala.    468;  U.  S.  99. 

Machette  v.  Wanless,  1  Colo.  225;  "Young   v.   Guy,   87   N.   Y.    457, 

Kranert    v.    Simon,    65    111.    344;  affirming  23  Hun,  1. 
Smith  T.  Worman,  19  Ohio  St  145; 
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a  prior  unrecorded  conveyance^  any  one  who  takes  an  assignment 
from  him  is  entitled  to  the  same  protection,  although  the  assignee 
parts  with  no  Yaluable  consideration  for  the  assignment,  and  even 
though  he  has  actual  notice  of  the  prior  unrecorded  conveyance.*** 

If  the  mortgagee  upon  taking  the  mortgage  has  surrendered  any 
valuable  right,  such  as  a  vendor^s  lien,  or  a  prior  mortgage,  upon 
the  property,  the  new  mortgage  is  based  upon  a  valuable  considera- 
tions as  much  as  if  he  had  paid  money  for  it.'^  If  the  sole  considera- 
tion of  a  conveyance  be  the  love  and  affection  of  the  grantor,  it  will 
not  hold  against  a  prior  unrecorded  mortgage  of  the  same  property, 
or  against  a  mortgage  imperfectly  recorded.'^ 

But  numerous  authorities  hold  that  a  mortgagee  who  has  taken 
his  mortgage  in  good  faith  to  secure  a  preexisting  debt,  or  a  pur- 
chaser who  has  received  a  conveyance  in  consideration  of  his  cancel- 
ing a  preexisting  debt,  is  entitled  to  be  regarded  as  a  purchaser,  and 
to  be  protected  as  such.**  The  weight  of  authority,  however,  seems  to 
be  against  this  position. 


•Webster  v.  Van  Steenbergh,  46 
Barb.  211;  Wood  v.  Chapin,  13  N. 
Y.  509,  67  Am.  Dec.   62. 

**Lane  v.  Logue,  12  Lea,  681; 
Constant  v.  University  of  Roches- 
ter. Ill  N.  Y.  604. 

"Aubuchon  v.  Bender,  44  Mo. 
560;  Bishop  v.  Schneider,  46  Mo. 
472,  2  Am.  Rep.  533;  Toole  v. 
Toole,  107  Ga.  472,  33  S.  E.  686; 
Parrish  v.  Mahany,  12  S.  D.  278, 
81  N.  W.  295,  76  Am.  St.  604. 

**  California:  Qassen  v.  Hend- 
rick,  74  Cal.  444,  16  Pac.  242; 
Schluter  v.  Harvey,  65  Cal.  158,  3 
Pac.  659;  Prey  v.  Clifford,  44  Cal. 
335;  Robinson  v.  Smith,  14  Cal.  94. 
See  Withers  y.  Little,  56  Cal.  370; 
Partridge  v.  Smith,  2  Biss.  183. 
Indiana:  Babcock  v.  Jordan,  24 
Ind.  14;  Wert  v.  Naylor.  93  Ind. 
431;  Gilchrist  v.  €k)ugh,  63  Ind. 
576,  30  Am.  Rep.  250;  Bvans  v. 
Pence,  78  Ind.  439;  McLaughlin  v. 
Ward,  77  Ind.  383;  Hewitt  v. 
Powers,  84  Ind.  295;  Citizens'  Nat 
Bank  v.  Judy,  146  Ind.  322.  43  N. 
E.  259.  The  doctrine  is  modified 
to  the  extent  that  such  a  mortgage 
does  not  cut  off  prior  secret  equi- 
ties. Busenbarke  v.  Ramey.  53 
Ind.  499.  Kansas:  Jackson  v. 
Reid.  30  Kan.  10,  1  Pac.  308; 
Hayner  v.  Eberhardt,  37  Kan.  308, 
15,  Pac.  168.  Mississippi:  Soule  v. 
Shotwell,  52  Miss.  236.  Xissonrl: 
State  Bank  v.  Frame,  112  Mo.  502, 

28--JONES'  MORT. 


20  S.  W.  620.  Macfarlane,  J., 
says:  "Whether  the  satisfaction  of 
a  preexisting  debt  is  a  considera- 
tion sufficient  to  protect  a  pur- 
chaser of  real  estate  against  a 
prior  unrecorded  deed,  of  which 
he  has  no  notice,  has  never  been 
definitely  and  directly  passed  upon 
by  this  court,  so  far  as  we  are  ad- 
vised." After  reviewing  the  Mis- 
souri cases,  the  most  important  of 
which  are  Crawford  v.  Spencer,  92 
Mo.  498,  4  S.  W.  713;  Fitzgerald  v. 
Barker,  96  Mo.  661,  10  S.  W.  45; 
Redpath  v.  Lawrence.  42  Mo.  App. 
101;  Lawrence  v.  Owens,  39  Mo. 
App.  318;  Feder  v.  Abrahams,  28 
Mo.  App.  454;  Hess  v.  Clark,  11 
Mo.  App.  492,  he  continues:  "We 
think  the  rule  deducible  from  these 
authorities  is,  that  a  deed  made  in 
consideration  of  the  absolute  dis- 
charge of  a  preexisting  debt  of  the 
grantor,  or  an  adequate  portion  of 
it,  will  constitute  the  grantee  a 
purchaser  for  value,  so  as  to  pro- 
tect him  against  a  previous  unre- 
corded deed  of  the  same  grantor. 
By  the  satisfaction  of  the  debt  the 
creditor  divests  himself  of  the 
right  of  an  action,  or  of  securing 
the  original  liability,  and  places 
himself  in  a  worse  condition  than 
he  would  have  done  by  a  definite 
forbearance  of  the  debt."  North 
Carolina:  Brem  v.  Lockhart,  93  N. 
C.  191;  Potts  V.  Blackwell,  4  Jones 
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§  461.  The  giving  of  furtlier  time  for  the  payment  of  an  exist- 
ing debt,  by  a  valid  agreement,  for  any  period  however  short,  though 
it  be  for  a  day  only,  is  a  valuable  consideration,*  and  is  sufficient  to 
support  a  mortgage,  or  a  conveyance,  as  a  purchase  for  a  valuable  con- 
sideration. •'  But  the  mere  taking  of  collateral  security  on  time  is 
not  by  itself,  and  in  the  absence  of  any  agreement  beyond  it,  an  ex- 
tension of  the  time  of  payment  of  the  original  debt;  and  therefore 
a  mortgage  taken  as  security  in  such  way  is  not  a  purchase  for  value.** 
Where  a  mortgage  is  made  in  terms  to  secure  an  existing  note,  and  the 
mortgage  declares  that  "the  same  shall  he  paid  in  the  manner  foUow- 
iiig/'  giving  future  days  of  payment  beyond  the  time  of  pajrment 
mentioned  in  the  note,  the  mortgage  extends  the  time  of  payment  of 
the  note.  The  mortgage  in  such  case,  by  reason  of  the  extension  of 
the  time  of  pajrment,  is  founded  upon  a  valuable  consideration.  The 
date  of  payment  in  the  note  and  the  date  of  payment  in  the  mort- 
gage being  inconsistent,  the  latter  should  prevail.*' 

A  mortgage  made  to  secure  a  loan  made  at  the  time,  as  well  as  a 
preexisting  debt,  is  based  upon  a  valid  consideration.'* 

§  462.  A  judgment  creditor  is  not  a  purchaser  within  the  record- 
ing acts,  unless  he  is  made  so  by  statute.?'  He  was  not  regarded  as 
a  purchaser  at  common  law.  In  a  case  in  Peere  Williams,  "it  was 
granted,**  said  the  reporter,  "that  if  Lord  Winchelsea,  the  covenantor. 


Eq.  58;  Branch  v.  Grlffln,  99  N.  C. 
173,  5  S.  E.  393;  Bank  v.  Bridgers, 
98  N.  C.  67,  3  S.  E.  826.  Virginia: 
Cammack  v.  Soran,  30  Gratt.   292. 

But  a  conveyance  in  considera- 
tion of  the  extinguishment  of  a 
precedent  debt  makes  the  'grantee 
a  bona  fide  purchaser  for  value. 
Adams  v.  Vanderbeck,  148  Ind.  92, 
45  N.  E.  645.  47  N.  E.  24;  Wert 
V.  Naylor,  93  Ind.  431. 

»§  610;  Hale  v.  Omaha  Nat. 
Bank,  1  J.  &  S.  40;  Gary  v.  White, 
52  N.  V.  138;  Gilchrist  v.  Gough,  63 
Ind.  576,  19  Alb.  L.  J.  276,  30  Am. 
Rep.  250;  Schumpert  v.  Dlllard, 
55  Miss.  348;  Port  v.  Embree,  54 
Iowa,  14,  6  N.  W.  83;  Koon  v. 
Tramel,  71  Iowa,  132,  32  N.  W. 
243;  Davis  v.  Lutklewlez,  72  Iowa, 
254,  33  N.  W.  670;  Phelps  v.  Pock- 
ler,  61  Iowa,  340,  14  N.  W.  729,  16 
N.  W.  210;  Cook  v.  Parham,  63 
Ala.  456;  Thames  v.  Rembert,  63 
Ala.  561;  Jones  v.  Robinson,  77 
Ala.  499;  Fargason  v.  Edrlngton, 
49  Ark.  207,  4  S.  W.  763;  Sullivan 
Sav.  Inst.  V.  Young,  55  Iowa,  132, 
7  N.  W.   480;   Whitfield  v.  Riddle, 


78  Ala.  99;  De  Mey  v.  Defer,  lOS 
Mich.  239,  61  N.  W.  524;  First  Nat. 
Bank  v.  Lament,  5  N.  D.  393,  67 
N.  W.  145;  Morrill  v.  Skinner,  57 
Neb.  164,  77  N.  W.  375. 

•*Cary  v.  White.  52  N.  Y.  138, 
reversing  7  Lans.  1;  Wood  v.  Rob- 
inson, 22  N.  Y.  564;  the  dictum  in 
the  case  of  Pratt  v.  Coman,  37  N. 
Y.  440,  to  the  contrary,  is  denied 
in  Gary  v.  White.  52  N.  Y.  138.  The 
courts  have  been  disposed  to  limit 
the  authority  of  Gary  v.  White  to 
the  facts  of  that  case.  Durkee  v. 
Nat.  Bank,  36  Hun.  565;  Hubbard 
V.  Gurney,  64  N.  Y.  467;  Grocers' 
Bank  v.  Penfield,  7  Hun,  279.  282. 

"Durkee  v.  Nat.  Bank.  36  Hun.. 
565. 

"Branch  v.  Griffin,  99  N.  C.  173., 
5  S.  E.  398;  Bank  v.  Bridgera.  9S 
N.  C.  67,  3  S.  B.  826. 

"Dawson  v.   McCarty,   21   Wash. 
314,   57   Pac.   816,  75  Am.   St.  841; 
Hacker  v.  White,  22  Wash.  415.  60 
Pac.  1114,  79  Am.  St.  945;   Kargar 
V.  Steele-Wedeles  Go.  103  Wis.  286» 

79  N.  W.  216. 
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had  made  a  mortgage  of  the  premises  for  a  valuable  consideration 
and  without  notice,  such  mortgagee,  in  regard  that  he  might  have 
pleaded  his  mortgage,  and  would  have  been  as  a  purchaser  without 
notice,  should  have  held  place  against  the  intended  purchaser,  for 
then  the  money  would  have  been  lent  on  the  title  and  credit  of  the 
land,  and  would  have  attached  on  the  land;  which  would  not  be  so 
in  the  case  of  a  judgment  creditor,  who,  for  aught  that  appears, 
might  have  taken  out  execution  against  the  person  or  goods  of  the 
party  that  gave  the  judgment ;  and  a  judgment  is  a  general  security, 
not  a  specific  lien  on  the  land/'"'  And  in  another  case  given  by  the 
same  reporter  it  was  said,  that  "one  cannot  call  a  judgment  creditor 
a  purchaser,  nor  has  such  creditor  any  right  to  the  land;  he  has 
neither  jus  in  re  nor  ad  rem/*'*  The  recording  acts  do  not  change 
the  common  law  in  this  respect,  unless  they  in  terms  interpose  to  pro- 
tect a  judgment  lien ;  and  where  they  do  not  it  stands,  as  at  common 
law,  subject  to  the  prior  conveyance,  though  this  be  not  recorded.** 
If  there  be  an  existing  mortgage  at  the  time  the  judgment  is  ren- 
dered, the  judgment  will  bind  only  the  equity  of  redemption,  whether 
the  mortgage  be  recorded  or  not,  or  whether  the  judgment  creditor 
had  or  had  not  actual  notice  of  the  mortgage  when  he  obtained  the 
judgment.**  An  attachment  of  land  upon  the  debt  of  one  holding 
the  record  title  does  not  avail  at  all  against  the  equitable  owner  of  the 
estate,  or  against  one  claiming  under  a  mortgage  or  deed  not  re- 
corded.** There  is  no  appreciable  distinction  between  an  attachment 
and  a  levy  of  an  execution  or  a  judgment  lien,  except  that  which  re- 
sults from  the  amount  of  expense  incurred  in  the  latter  proceedings, 
and  such  expense  cannot  be  regarded  as  placing  the  creditor  in  the 
situation  of  a  bona  fide  purchaser.*'  Whether  the  lien  be  by  attach- 
ment or  by  judgment,  it  is  a  lien  only  upon  the  real  estate,  or  the 
interest  in  it  owned  by  the  debtor,  not  upon  that  owned  by  another,  as 
is  the  case  when  the  debtor  has  conveyed  it  or  mortgaged  it,  although 
the  deed  be  unrecorded.  The  creditor  is  entitled  to  the  same  rights 
as  the  debtor  had,  and  to  no  more.** 

ft 

» Finch  V.  Wlnchelsea,  1  P.  Wms.  •  Pa.  St.  493,  per  Chief  Justice  Glb- 

277.  son;   Rodgers  v.  Gibson,  4  Yeates, 

"Brace  v.  Marlborough,  2  P. Wms.  Ill;  Helster  v.  Fortner,  2  Blnn.  40, 

491.  4  Am.   Dec.  417;    Shryock  v.  Wag- 

^  Knell    V.    Oreen    St    Building  goner,  2S  Pa.  St.  430. 

Asso.  34  Md.  67.  **  Jackson  v.  Dubois,  4  Johns.  216 ; 

^Hackett  v.  Callender,  32  Vt.  97.  Scott  v.  M'Murran,  7  Blackf.  284; 

Contra,  see  Persons  v.  Van  Tassel,  Dunwell   v.    Bldwell,    8    Minn.    34; 

15  S.  D.  362,  89  N.  W.  861.  Wertz's  Appeal,  65  Pa.  St.  306;  Tar- 

**  Hart  V.  Farmers'  &  Mechanics'  ver  v.  Ellison.  57 .  Ga.  54 ;  Good- 
Bank,  33  Vt.  252;  Le  Clert  v.  Oulla-  enough  v.  McCold,  44  Iowa,  659; 
han,  52  Cal.  252.  Lambertvllle  Nat.  Bank  v.  Boss  (N. 

^Pennsylvania:  Cover  v.  Black,  1  J.),  13  Atl.  18. 
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§  463.  A  mortgage  recorded  prior  to  an  entry  of  judgment  which 
is  a  lien  upon  the  property  takes  precedence  of  the  judgment  lien,*^ 
and  a  foreclosure  of  the  mortgage,  or  a  sale  of  the  property  under  a 
power  in  the  mortgage,  defeats  the  judgment  lien  ;*•  and  a  mortgage 
recorded  prior  to  an  attachment  is  superior  to  the  attachment  lien, 
although  the  order  for  attachment  be  in  the  sheriflE's  hands  at  the 
time,  but  the  attachment  has  not  been  actually  made.*^  If  the  judg- 
ment becomes  a  lien  only  from  the  date  of  its  record,  then  as  against 
a  deed  priority  depends  upon  the  priority  of  record.  An  attachment 
which  takes  effect  from  the  time  of  delivering  the  order  to  the  officer 
takes  precedence  of  the  lien  of  a  mortgage  executed  before  the  order 
of  attachment  comes  to  the  hands  of  the  officer,  but  not  recorded  till 
afterwards.*'*  And  so  a  judgment  which  is  a  lien  from  the  time  it  is 
docketed  takes  precedence  of  a  mortgage  executed  and  recorded  after 
the  docketing  of  the  judgment.*"  A  creditor  having  actual  notice  of 
a  prior  unrecorded  mortgage  at  the  time  of  obtaining  his  judgment 
lien,***  or  before  the  debt  was  contracted,**  will  hold  his  lien  subject 
to  such  mortgage.  A  deed  or  mortgage  executed  and  recorded  after  a 
judgment  has  been  entered  against  the  mortgagor  is  of  course  subject 
to  the  judgment  lien,**^  unless  the  mortgagor  holds  the  land  in  trust, 
such  as  a  resulting  trust  in  favor  of  his  wife.**  As  between  a  mort- 
gage and  a  judgment  rendered  in  a  county  different  from  that  in 
which  the  land  is,  priority  is  determined  by  priority  of  registration 
in  the  county  where  the  land  is  situate.**  A  mortgage  and  a  judg- 
ment entered  of  record  on  the  same  day,  the  record  not  showing  which 
was  first  recorded,  are  payable  pro  rata.** 

Under  a  statute  which  provides  that  a  mortgage  recorded  within 
a  certain  time  after  its  date  shall  take  effect  as  between  the  parties 
from  its  date,  a  judgment  recovered  subsequently  to  the  date  of  a 
mortgage,  and  before  the  recording  of  it,  binds  only  the  equity  of 
redemption,  and  is  subject  to  the  mortgage  without  regard  to  the 


•Kennard  v.  Mabry,  78  Tex,  151, 

14  S.  W.  272;   Home  v.  Seisel,  92 
Ga.  683,  19  S.  E.  709. 

*Gray  v.  Patton,  13  Bush,  625; 
McKenzie  v.  Bismarck  Water  Co.  6 
N.  D.  361,  71  N.  W.  608. 

*^Belbaze  v.  Ratio,  69  Tex.  636, 
7  S.  W.  501;  Coles  v.  Berryhlll,  37 
Minn.  56,  33  N.  W.  213. 

*■  Cross  V.  Pombey,  54  Ark.  179, 

15  S.  W.  461. 

^•Gulley  V.  Thurston,  112  N.  -C. 
192.  17  S.  B.  13. 

"  WiUiams  V.  TatnaU,  29  lU.  553 ; 
Thomas  v.  Vanlieu.  28  Cal.  616. 
And   see  Cheesebrough  v.   Millard, 


1  Johns.  Ch.  409,  7  Am.  Dec.  494; 
Mead  v.  N.  T.,  Housatonic  4b  North- 
ern R.  Co.  45  Conn.  199. 

"Brltton'B  Appeal.  45  Pa.  St  172; 
Lahr's  Appeal,  90  Pa.   St  507. 

"Tarver  v.  Ellison,  57  Ga.  54; 
Lambertville  Nat.  Bank  v.  Boss 
(N.  J.),  13  Atl.  18;  Van  Story  v. 
Thornton,  112  N.  C.  196,  17  S.  E. 
566. 

"*Seeberger  v.  Campbell,  88  Iowa, 
63.  55  N.  W.  20. 

•*Firebaugh  v.  Ward,  51  Tex.  409. 

"  Hendrickson's  Appeal,  24  Pa. 
St.  363;  Maze  v.  Burke,  12  Phila. 
335. 
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question  of  actual  notice^  if  the  mortgage  is  subsequently  recorded 
within  the  time  prescribed  by  law.^*  A  deed  or  mortgage  recorded 
after  the  time  prescribed  takes  priority  over  the  claims  of  all  credit- 
ors who  have  not  previously  established  a  lien."^ 

§  464.  An  unrecorded  deed  or  mortgage  is  in  several  States  pre- 
ferred to  a  subsequent  judgment.  A  judgment  or  attaching  creditor 
is  not  considered  a  purchaser  within  the  recording  acts  of  these  States, 
for  a  judgment  lien  or  attachment  is  not  protected  by  them;  and  a 
deed  or  mortgage  being  valid  without  being  recorded,  for  all  pur- 
poses except  that  of  preserving  its  lien  against  bona  fide  purchasers 
and  mortgagees,  is  valid  against  a  subsequent  judgment  lien.^^     In 

"*See  9  844;    Knell  v.  Green  St.  v.  Green  St  Building  Asso.  34  Md. 

Building  Asso.  84  Md.  67.  67.     ICinnesota:    Since   G.   S.   1878, 

"^  South  Carolina  Loan,  Ac.  Co.  v.  c.  40,  9  21,  a  Judgment  takes  prece- 

McPherson,  26  S.  C.  431,  2   S.  B.  dence  of  an  unrecorded  deed.    Dut- 

267.  ton    V.    M'Reynolds,    31    Minn.    66; 

"*  Burgh  V.  Francis,  1  Eq.  Cas.  Welles  v.  Baldwin,  28  Minn.  408; 
Abr.  320,  pi.  1;  Finch  v.  Winchel-  Greenleaf  v.  Edes,  2  Minn.  264. 
sea,  1  P.  Wms.  277;  Bum  v.  Bum,  IClislsftippl:  Kelly  v.  Mills,  41  Miss. 
3  Ves.  582.  California:  Pixley  v.  267.  ICisiouri:  Black  v.  Long,  60 
Huggins,  15  Cal.  127;  Plant  v.  Mo.  181;  Fox  v.  Hall,  74  Mo.  315; 
Smythe,  45  Cal.  161;  Hoag  v.  How-  Davis  v.  Ownsby,  14  Mo.  170,  55 
ard,  65  Cal.  564.  Indiana:  Orth  v.  Am.  Dec.  105i  Draper  v.  Bryson,  26 
Jennings,  8  Blackf.  420;  Foltz  v.  Mo.  108,  69  Am.  Dec.  483;  Reed  v. 
Wert,  103  Ind.  404;  Hays  v.  Roger,  Ownby,  44  Mo.  204;  Sappington  v. 
102  Ind.  524;  Boyd  v.  Anderson,  102  Oeschli,  49  Mo.  244;  Potter  v.  Mc- 
Ind.  217;  Heberd  v.  Wines,  105  Ind.  Dowell,  43  Mo.  93;  Still  well  v.  Mc- 
237;  Wright  v.  Jones,  105  Ind.  17;  Donald.  39  Mo.  282;  Martin  v.  Nix- 
Shirk  V.  Thomas,  121  Ind.  147,  22  oii,  92  Mo.  26,  4  S.  W.  503.  Xon- 
N.  B.  976,  16  Am.  St.  381.  Iowa:  tana:  Vaughn  v.  Schmalsle,  10 
Rea  V.  Wilson,  112  Iowa,  517,  84  Mont.  186,  26  Pac.  102.  Nebraska: 
N.  W.  539;  First  Nat  Bank  v.  Withnell  v.  Courtland  Wagon  Co. 
Hayzlett,  40  Iowa,  659;  Hoy  v.  Allen,  25  Fed.  372;  Harral  v.  Gray,  10  Neb. 
27  Iowa,  208;  Churchill  v.  Morse,  23  186,  4  N.  W.  1040;  Mansfield  v. 
Iowa,  229,  92  Am.  Dec.  422;  Welton  Gregory,  11  Neb.  297,  9  N.  W.  87; 
V.  Tizzard,  15  Iowa,  495;  Bell  v.  Galwaj^  v.  Malchow,  7  Neb.  285; 
Evans,  10  Iowa,  353;  Evans  v.  Mc-  Hubbart  v.  Walker.  19  Neb.  94,  26 
Glasson,  18  Iowa,  150;  Norton  v.  N.  W.  713.  New  York:  Buchan  v. 
Williams,  9  Iowa,  528;  Patterson  v.  Sumner,  2  Barb.  Ch.  165,  47  Am. 
Linder,  14  Iowa,  414;  Sigworth  v.  Dec.  305;  Jackson  v.  Dubois,  4 
Meriam,  66  Iowa,  474,  24  N.  W.  4;  Johns.  216;  Stevens  v.  Watson,  4 
Duncan  v.  Miller,  64  Iowa,  223,  227,  Abbott  App.  302;  Thomas  v.  Kel- 
20  N.  W.  161;  Phelps  v.  Fockler,  61  sey,  30  Barb.  268;  Wilder  v. .  But- 
Iowa,  340,  14  N.  W.  729,  16  N.  W.  terfield,  50  How.  Pr.  385;  Schmidt 
210.  Xantai:  Plumb  v.  Bay,  18  v.  Hoyt,  1  Edw.  652;  Lament  v. 
Kan.  415;  Holden  v.  Garrett,  23  Cheshire,  65  N.  T.  30.  Penniyl- 
Kan.  98,  where  the  subject  is  quite  vania:  Cover  v.  Black,  1  Pa.  St. 
fully  considered;  Wallace  v.  Mahaf-  493;  Shryock  v.  Waggoner,  28 
fey,  36  Kan.  152,  12  Pac.  705.  Pa.  St.  430.  South  Dakota:  Bate- 
Kentucky:  Clift  v.  Williams,  105  man  v.  Backus,  4  Dak.  433,  34 
Ky.  559,  49  S.  W.  828.  51  S.  W.  N.  W.  66;  Roblin  v.  Palmer,  9  S.  D. 
821 ;  Commonwealth  v.  Robinson,  96  36,  67  N.  W.  949 ;  Kohn  v.  Lapman, 
Ky.  553;  Righter  v.  Forrester.  11  13  S.  D.  78,  82  N.  W.  408.  Vir- 
Bush,  278;  Morton  v.  Robards,  4  ginia:  Cowardin  v.  Anderson,  78 
Dana,  258;  Forepaugh  v.  Appold,  17  Va.  88;  Floyd  v.  Harding,  28  Gratt. 
B.  Men.  625,  631.    Xaryland:  Knell  401.     Washington:    Dawson  v.  Mo- 
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such  case  it  makes  no  difference  that  the  mortgage  was  given  to  se- 
cure future  advances,  which  had  not  been  made  when  the  judgment 
was  rendered/'  It  has  even  been  held  that  lands  omitted  from  a  deed 
or  mortgage  by  mistake  may  be  regarded  as  conveyed  by  an  unre- 
corded deed  or  mortgage  so  far  as  a  subsequent  judgment  is  con- 
cerned; and  the  lien  of  the  judgment  will  be  subject  to  the  equity 
of  such  deed  or  mortgage.  This  decision  is  based  upon  a  statute 
which  is  held  to  accord  priority  only  to  a  lien  evidenced  by  some  in- 
strument "required  to  be  recorded."'® 

A  judgment  lien  is  subject  to  every  possible  description  of  equity 
in  favor  of  a  third  person  against  the  debtor  at  the  time  the  judg- 
ment lien  attached,  "and  it  is  immaterial  whether  the  rights  of  such 
third  party  consist  of  an  equitable  estate  or  interest  in  the  judgment 
debtor's  land,  an  equitable  lien  on  his  land,  or  a  mere  equity  against 
the  debtor  which  attaches  to  or  affects  his  land."'* 

The  lien  of  a  mortgage  unrecorded  at  the  date  of  a  judgment, 
but  recorded  before  the  sale  upon  an  execution  thereon,  is  prior  to 
the  lien  of  the  judgment,  and  the  purchaser  buys  with  constructive 
notice  of  the  mortgage.'^  But  where  a  statute  provides  that  a  mort- 
gage shall  not  be  a  lien  upon  the  property  until  it  shall  have  been 
recorded,  then  the  doctrine  of  notice,  it  has  been  held,  does  not  apply 
to  the  creditor,  but  to  purchasers  only.** 

An  unrecorded  mortgage  given  by  an  ancestor  retains  its  priority 
over  a  judgment  recorded  against  an  heir  at  law  during  the  lifetime 
of  the  ancestors,  although  the  judgment  creditor  had  no  notice  of  the 
mortgage  when  he  recovered  his  judgment.'* 

§  465.  Bnt,  on  the  other  hand,  under  the  registry  lawB  of  many 
States  it  is  held  that  the  lien  of  a  judgment  or  attachment  is  superior 
to  an  unrecorded  mortgage,  or  to  a  recorded  mortgage  which  is  de- 
fectively executed,  in  the  absence  of  actual  notice  of  the  mortgage 

Carty,   21   Wash.   314.     WlBoonBin:  "Holden  v.  Garrett,  23  Kan.  98. 

Karger   v.    Steele-Wedeles    Co.    103  which  see  for  a  full  discussion  of 

Wis.  286.  79  N.  W.  216.  the  subject;  followed  in  Wallace  v. 

Otherwise  in  Ohio,  where  a  mort-  Mahaffey.  36  Kan.  152,  12  Pac.  705. 

gage  takes  effect  only  from  the  •'HuUngs  v.  Guthrie.  4  Pa.  St. 
time  it  is  recorded;  §  457.                  .  123;  Jaques  v.  Weeks.  7  Watts,  261. 

"*  Thomas  v.  Kelsey.  30  Barb.  268.  These  cases  seem  to  be  overruled 

••Galway  v.  Malchow.  7  Neb.  285.  in    Solms  v.   McCulloch.   5   Pa.   St. 

"Snyder   v.    Martin,    17   W.    Va.  473;  but  the  authority  of  the  latter 

276;  Meier  v.  Kelly,  22  Oreg.  136,  29  case    is    questioned    In    Uhler    v. 

Pac.  265;  Sweet  v.  Jacocks,  6  Paige,  Hutchinson.  23  Pa.  St.  110;   Davis 

355;    Churchill  v.   Morse.   23   Iowa,  v.  Ownsby,  14  Mo.  170.  55  Am.  Dec. 

229;  Peck  v.  Williams.  113  Ind.  256.  105;  Holden  v.  Garrett.  23  Kan.  98. 

15  N.  B.  270;   Baker  v.  Morton.  12  •*Voorhis  v.  Westervelt.  43  N.  J. 

Wall.  150;   Bush  v.  Bush.  33  Kan.  Eq.  642.  12  Atl.  533.    See  Vreeland 

556.  6  Pac.  794.  v.  Claflln,  24  N.  J.  Bq.  313. 
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on  the  part  of  the  judgment  or  attaching  creditor^  or  of  the  execu- 
tion purchaser."* 

The  statutes  of  these  States  in  terms  provide  that  unrecorded 
oonveyances  shall  he  Yoid  as  to  creditors^  or  subsequent  incumbran- 
cers ;••  or  Yoid  except  as  between  the  parties;*'  or  not  valid  against 


•Taylor  v.  MllleFp  13  How.  287, 
292.  Alabama:  Barker  v.  Bell,  37 
Ala.  354;  King  v.  Paulk,  85  Ala. 
186,  4  So.  825.  Arkansas:  Hawkins 
v.  Files,  51  Ark.  417,  11  S.  W.  681; 
Main  T.  Alexander,  9  Ark.  112,  47 
Am.  Dec.  732;  Cleveland  v.  Shan- 
non (Ark.),  12  S.  W.  496.  Conneoti- 
«ut:  Moor  v.  Watson,  1  Root,  388. 
District  of  Columbia:  tiitz  v.  Nat 
Metropolitan  Bank,   111  U.   S.  722, 

4  S.  Ct  613.  Georjria:  in  case  tbe 
•debt  on  which  the  judgment  was 
obtained  was  antecedent  to  the  date 
of  the  mortgage.  Andrews  v.  Math- 
ews, 59  Qa.  466.  Illinois:  R.  S. 
1891,  ch.  30,  §  30;  Rel chert  v.  Mc- 
Clure,  23  111.  516;  Columbus  Buggy 
€o.  V.  Graves,  108  111.  459;  Massey 
T.  Westcott,  40  111.  160;  McFad- 
den  V.  Worthlngton,  45  111.  362; 
Ouiteau  V.  Wisely,  47  111.  433;  Mun- 
ford  V.  Mclntyre,  16  111.  App.  316; 
Roane  v.  Baker,  120  111.  308,  11  N. 
S.  246.  Kentucky:  Wicks  v.  McCon- 
nell,  102  Ky.  434,  43  S.  W.  205. 
ICassachusetts:  Coffin  v.  Ray,  1 
Met.  212;  Gallagher  v.  Galletley,  128 
Mass.  367.  Minnesota:  Button  v. 
McReynolds,  31  Minn.  66;  Lamber- 
ton  V.  Merchants'  Bank,  24  Minn. 
281;  Berryhill  v.  Smith,  59  Minn. 
285,  61  N.  W.  144.  Mississippi: 
Humphreys  v.  Merrill,  52  Miss.  92; 
Mississippi  Valley  Co.  v.  Chicago, 
St.  L.  ft  N.  O.  R.  Co.  58  Miss.  846, 
^8  Am.  St  348.  Where,  however, 
the  outstanding  equity  of  a  third 
person  is  one  that  arises  by  opera- 
tion of  law,  and  is  incapable  of  be- 
ing made  a  matter  of  record,  the 
registry  laws  have  no  application, 
and  the  judgment  creditor  remains, 
as  at  common  law,  a  mere  volun- 
teer. Kelly  V.  Mills,  41  Miss.  267; 
Walton  V.  Hargroves.  42  Miss.  18, 
97  Am.  Dec.  429.  Hew  Jersey: 
Sharp  V.  Shea.  '32  N.  J.  Eq.  65; 
Hoag  V.  Sayre.  33  N.  J.  Eq.  552; 
Westervelt  v.  Voorhls,  42  N.  J.  Eq. 
179,  6  Atl.  665;   Howell  v.  Brewer, 

5  Atl.  137;  Roll  v.  Rea,  57  N.  J.  L. 
647.  32  Atl.  214.  Hew  Mexico: 
Moore  v.  Davey.  1  N.  Mex.  303; 
Ludlow  V.  Clinton  Line  R.  Co.  1 
Flipp.  25.    Horth  Carolina:  King  v. 


Portis,  77  N.  C.  25.  Ohio:  Van 
Thomiley  v.  Peters,  26  Ohio  St. 
471;  Mayham  v.  Coombs,  14  Ohio, 
428;  White  v.  Denman,  16  Ohio,  59; 
1  Ohio  St  110;  Fosdick  v.  Barr, 
3  Ohio  St.  471;  Holliday  v.  Frank- 
lin Bank,  16  Ohio,  533;  Ludlow 
V.  Clinton  Line  R.  Co.  1  Fllpp. 
25;  Tousley  v.  Tousley.  5  Ohio  St. 
78;  Paine  v.  Mooreland,  15  Ohio, 
435,  45  Am.  Dec.  585.  Oregon: 
Baker  v.  Woodward,  12  Oreg. 
3,  6  Pac.  173;  United  SUtes  v. 
Griswold,  7  Sawyer,  811,  332; 
Dickey  v.  Henarie,  15  Oreg.  351,  15 
Pac.  464.  Pennsylvania:  Hulings  v. 
Guthrie.  4  Pa.  St.  123;  Hlbberd  v. 
Bovier,  1  Grant  Cas.  266;  Uhler  v. 
Hutchinson,  23  Pa.  St  110;  Carp- 
man  V.  Baccastow,  84  Pa.  St.  363. 
Tennessee:  Butler  v.  Maury,  10 
Humph.  420.  Texas:  Ranney  v.  Ho- 
gan,  1  Tex.  Un.  Cas.  253;  Mainwar- 
ing  V.  Templeman,  51  Tex.  205; 
Ayres  v.  Duprey,  27  Tex.  593; 
Grimes  v.  Hobson,  46  Tex.  416; 
Stevenson  v.  Texas  R.  Co.  105  U. 
S.  703;  McKeen  v.  Sultenfuss,  61 
Tex.  325;  Arledge  v.  Hail,  54  Tex. 
398.  West  Virginia:  Parkersburg 
Nat.  Bank  v.  Neal,  28  W.  Va.  744; 
Anderson  v.  Nagle.  12  W.  Va.  98. 

*Void  as  against  "creditors:"  Ari- 
zona T.:  R.  S.  1887,  §  2601.  District 
of  Columbia:  R.  S.  1874.  §  447. 
Florida:  Dig.  of  Laws  1881,  ch.  32, 
§  20.  Illinois:  R.  S.  1889,  ch.  30, 
§  30.  Kentucky:  G.  S.  1888,  ch.  24, 
§  8.  Mississippi:  R.  Code  1880. 
§  1212.  Hebraika:  Comp.  Stats.  1885, 
ch.  73,  §  16.  Horth  Carolina:  Laws 
1885,  ch.  147.  §  1.  Tennessee:  Code 
1884.  §  2890.  Texas:  2  Rev.  Civ. 
Stats.  1889.  §  4332.  Virginia:  Code 
1887.  §  2465.  West  Virginia:  Code 
1887,  ch.  74.  §  4. 

Void  as  against  "Judgment  cred- 
itors" in  Alabama:  Code  1896. 
§§  1005.  1006.  Arkansas:  Dig.  of 
Stats.  1884.  §  671.  Colorado:  G.  S. 
1883,  §  215;  Annot.  Stats.  1891, 
§  446.  Minnesota:  G.  S.  1891.  §  4131. 
Hew  Jersey:  Rev.  1877,  p.  155; 
Supp.  1886,  pp.  133.  135. 
•  Hot  valid  as  against  ''subsequent 
creditors:"  Delaware:  R.  Code  1874, 
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other  persons  than  the  grantors^  their  heirs  and  devisees,  and  persons 
having  actual  notice.'* 

A  purchaser  under  execution  sale  following  such  judgment  or  at- 
tachment is,  of  course,  in  like  manner  protected  against  a  prior  un- 
recorded deed  of  which  he  had  no  notice.'*  It  does  not  matter  that 
the  judgment  was  for  a  preexisting  debt,^'  or  that  the  subsequently 
recorded  mortgage  was  given  to  secure  purchase-money.^* 

In  Ohio,  inasmuch  as  the  statute  declares  that  mortgages  shall 
take  effect  only  from  the  time  they  are  left  for  record,  a  judgment 
recovered  after  the  date  of  a  mortgage,  and  before  it  it  recorded, 
takes  precedence  of  it.^*  Yet,  in  this  State,  a  judgment  creditor  is 
not  a  purchaser,  nor  is  he  in  any  way  entitled  to  the  privileges  of  that 
position.^' 

A  receiver  appointed  for  and  in  the  interest  of  general  creditors  is 
entitled  to  the  debtor's  real  estate  in  preference  to  a  mortgagee  whose 


p.  504.  Xaryland:  R.  Code  1888, 
art  24,  §  21;  Laws  1881.  ch.  520. 
Oklahoma  T.:  Comp.  Stats.  1890, 
§  1707.  South  Carolina:  G.  S.  1882, 
§1776.  Under  this  statute  a  Judg- 
ment obtained  after  the  execution 
of  a  mortgage,  upon  a  debt  con- 
tracted before  its  execution,  cannot 
be  considered  a  subsequent  debt 
Carraway  v.  Carraway,  27  S.  C.  576, 
5  S.  E.  157.  Texas:  Rev.  Civ.  Stats. 
1889,   §  4332. 

•'Conneoticnt:  G.  S.  1888,  §  2961. 
Indiana:  R.  S.  1888,  §  2936.  Kan- 
sas: G.  S.  1889,  §  1125;  G.  S.  1885, 
§  1103.  Maine:  R.  S.  1883,  ch.  73, 
§  8.  Under  Laws  1895,  p.  37,  any 
one  interested  in  real  estate  of 
which  another  holds  an  unrecorded 
deed  may  compel  the  latter  to  re- 
cord his  deed.  Xassachnsetts:  P.  S. 
1882,  ch.  120,  9  4.  Hew  Kampshire: 
G.  S.  1891,  ch.  136,  §  4.  Bhode 
Island:  P.  S.  1882.  ch.  173.  §  4.  Ver- 
mont: R.  Laws  1880.  §  193. 

Creditors  not  mentioned  in. these 
States:  California:  Civ.  Code.  §  1214. 
Georgia:  Code  1882.  §  2705.  Idaho: 
R.  S.  1887.  9  3001.  Iowa:  Code  1888, 
§  3112;  but  it  is  held  that  an  un- 
recorded mortgage  is  not  void  as 
against  creditors  who  have  not  ac- 
quired a  lien.  In  re  Lement  v.  Mo- 
Kibben.  91  Iowa.  345.  59  N.  W. 
207;  Cutler  v.  Steele,  93  Mich.  204. 
53  N.  W.  521.  Michigan:  Annot 
Stats.  1882,  S  5683.  Montana:  Comp. 
Stats.  1888.  ch.  20.  SS  258-260.  Ne- 
vada: G.  S.  1885.  9  2594.    Hew  Xez- 


ico:  Laws  1887,  ch.  10.  North  Da- 
kota: Comp.  Laws  1887.  S  3293.  South 
Dakota:  Comp.  Laws  1887,  9  3293. 
Hew  York:  R.  S.  1889.  pt  2.  ch.  3. 
9  1.  Ohio:  1 R.  S.  1890.  S  4134.  Oregon: 
2  Annot  Laws  1887,  9  3027;  Laws 
1889,  p.  86.  Pennsylvania:  Bright- 
ly's  Purdon  1883.  p.  565.  Tltah  T.: 
Comp.  Laws  1888,9  2613.  Washing- 
ton: R.  Code  1881,  9  2314;  Laws 
1887,  p.  50.  Wisconsin:  Annot 
Stats.  1889,  9  2241.  Wyoming:  R. 
S.  1887,  9  17. 

"Louisiana:  R.  Code  1889,  9  2266. 
Missouri:  1  R.  S.  1889,  9  2420. 

**McFadden  v.  Worthington,  45 
111.  362;  Andrews  v.  Mathews.  59 
Ga.  466;  Jackson  v.  Chamberlin,  8 
Wend.  620,  625;  Garwood  v.  Gar- 
wood, 9  N.  J.  L.  193;  Morrison  v. 
Funk,  23  Pa.  St.  421;  Paine  v. 
Mooreland,  15  Ohio.  435.  45  Am. 
Dec.  585;  Ehle  v.  Brown.  31  Wis. 
405.  Otherwise  in  Mississippi: 
Kelly  V.  Mills.  41  Miss.  267. 

^Uhler  V.  Semple,  20  N.  J.  Bq. 
288. 

"Roane  v.  Baker,  120  111.  308.  11 
N.  B.  246. 

"Mayham  v.  Coombs.  14  Ohio. 
428;  National  Bank  v.  Tenn.  C.  ft 
I.  Co.  62  Ohio  St  564.  57  N.  E. 
450.  Under  a  statute  of  the  State 
of  Kansas,  quite  similar  In  effect 
the  Supreme  Court  of  the  latter 
State  took  a  different  view.  Holden 
V.  Garrett,  23  Kan.  98. 

"TouBley  V.  Tousley,  5  Ohio  St 
78. 
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mortgage,  though  executed  before  the  receiver's  appointment,  was  not 
delivered  till  afterwards.'* 

If  a  mortgage  of  land  lying  in  two  counties  be-  recorded  in  but  one, 
a  foreclosure  sale  passes  the  land  in  both,  as  against  a  purchaser  under 
a  judgment  docketed  in  the  county  where  the  mortgage  was  not  re- 
corded subsequently  to  the  foreclosure  proceedings.  The  want  of 
registration  does  not  disable  the  debtor  from  disposing  of  the  prop- 
erty by  a  valid  conveyance  before  the  judgment  lien  attaches ;  nor  does 
it  prevent  the  court,  in  a  proceeding  to  which  the  debtor  is  a  party, 
from  transferring  it  by  a  judicial  sale.'^ 

§  466.  Qenerally,  knowledge  on  the  part  of  a  judgment  or  attach- 
ing creditor  of  an  unrecorded  conveyance  of  the  debtor's  property  af- 
fects him  as  it  would  a  purchaser;  that  is,  the  notice  is  equivalent 
to  a  record  of  the  deed.'*  But  although  the  creditor  has  notice  of 
an  unrecorded  conveyance,  a  purchaser  at  the  sale  upon  execution 
is  not  affected  by  it,  and,  being  without  notice  himself,  he  acquires 
a  title  superior  to  the  unrecorded  mortgage.''  And,  on.  the  other 
hand,  a  judgment  creditor  having  gained  priority  over  an  unrecorded 
mortgage,  a  purchaser  at  the  execution  sale  obtains  the  same  priority, 
notwithstanding  he  has  notice  of  the  mortgage.'®  But  knowledge  ac- 
quired by  an  attaching  or  judgment  creditor  after  his  lien  has  at- 
tached does  not  displace  or  affect  it.'*  If  a  creditor's  attorney  have 
actual  notice  of  a  conveyance  of  his  debtor's  land,  he  is  as  much  de- 
barred from  claiming  relief,  as  a  bona  fide  creditor  without  notice 
thereof,  as  if  he  had  had  such  actual  notice  himself,  although  the 
creditor  denies  notice  in  his  answer  under  oath.®* 

"Cheney  v.  Maumee  Cycle  Co.  64  Asso.  v.  Barber  (N.  J.  Bq.),  30  Atl. 

Ohio  St.  205,  60  N.  E.  207.  865.     In  Tennessee:   it  is  held  that 

"King  V.  Portis,  81  N.  C.  382.  notice,   while    effectual   as   against 

^Mead   v.    N.    T.,   Housatonic   ft  subsequent    purchasers,     does    not 

Northern    R.    Co..   45    Conn.    199;  avail  as  against  creditors.    Coward 

Priest  V.  Rice.  1  Pick.  164.  11  Am.  v.  Culver,  12  Heisk.  540;   Lookout 

Dec.  156;   Hutchinson  v.  Bramhall,  Bank  v.  Noe,  86  Tenn.  21,  5  S.  W. 

42  N.  J.  Eq.  372,  7  Atl.  873;  Lough-  433. 

ridge   V.    Bowland.    52    Miss.    546;  "Miles  v.  King,  5  S.  C.  146. 

Humphreys  v.  Merrill,  52  Miss.  92;  ~  Smith  v.   Jordan,   25   Oa.   687; 

Henderson    v.    Downing,    24    Miss.  Wait  v.  Savage  (N.  J.  Eq.),  15  Atl. 

106;    Swan  v.  Moore,  14  La.  Ann.  225;     Humphreys    v.     Merrill.     52 

833;  Wyatt  v.  Stewart,  34  Ala.  716;  Miss.   92;    Loughridge  v.   Bowland, 

Hart    V.    Farmers'    ft    Mechanics'  52  Miss.  546;    Hulings  v.  Guthrie, 

Bank,  33  Vt  252;  Goodard  v.  Pren-  4  Pa.  St.  123. 

tlce.  17  Conn.  546;   Britten's  App.  ^Dickerson  v.  Bowers,  42  N.  J. 

46  Pa.  St.  172;  Stroud  v.  Lockart  4  Eq.  295.  11  Atl.  142. 

Dall.   (Pa.)  153;  Floyd  v.  Harding.  ••McNitt  v.  Turner.  16  Wall.  352; 

28  Gratt.  401;  Young  v.  Devries.  31  Jackson   v.   Chamberlain,   8   Wend. 

Gratt.  304;  Doyle  v.  Wade.  23  Fla.  620.  625;   Ehle  v.  Brown.   31  Wis. 

90,  1  So.  516:  Uhler  v.  Hutchinson,  405;   Den  v.  Richman,  13  N.  J.  L. 

23  Pa.  St.  110:  De  Vendell  v.  Doe,  43;  Holmes  v.  Buckner.  67  Tex.  107; 

27  Ala.  156;  Merchants'  Bldg.  ft  L.  Lee  v.  Bermingham,  30  Kan.  312; 
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§467.  A  purchaser  at  an  execntion  sale  withont  notice,  either 
actual  or  constructive,  of  any  interest  or  equity  of  a  third  person,  is 
a  purchaser  for  a  valuable  consideration,  and  is  entitled  to  the  pro- 
tection of  the  registry  acts,  though  the  judgment  did  not  make  the 
judgment  creditor  a  bona  fide  purchaser  entitled  to  such  protection.®* 
But  if  the  purchaser  at  the  execution  sale  had  at  the  time  actual  or 
constructive  notice  of  the  rights  or  equities  of  third  persons  in  the 
land,  he  acquires  a  title  subject  to  such  rights  and  equities.®^  Pos- 
session operates  as  notice  to  the  judgment  creditor,  and  to  the  pur- 
chaser at  the  execution  sale,  of  the  purchaser's  rights,  just  as  it  does 
to  a  subsequent  purchaser.®* 

If  the  judgment  creditor  himself  becomes  the  purchaser  at  the  ex- 
ecution sale,  he  is  not,  according  to  the  weight  of  authority,  entitled 
to  the  posil^on  of  a  bona  fide  purchaser  for  value  as  against  unre- 
corded conveyances.®®  Yet  there  are  numerous  authorities  which 
hold  that  the  judgment  creditor  so  purchasing  is  a  purchaser  for 
value  within  the  recording  acts,  although  the  entire  purchase  price  is 
applied  in  payment  of  the  debt.®* 

§  468.  A  mortgage  given  at  the  time  of  the  purchase  of  real  es- 
tate, to  secure  the  payment  of  purchase-money,  has  preference  over 
all  judgments,  mortgages,  liens  and  other  debts  of  the  mortgagor,  to 
the  extent  of  the  land  purchased.  It  is  so  provided  by  statute  in  sev- 
eral States.®**    In  other  States  the  same  precedence  is  given  to  pur- 


Ayres  v.  .Duprey,  27  Tex.  593,  86 
Am.  Dec.  657;  Thomas  v.  Vanlieu, 
28  Cal.  617.  See,  however,  Nugent 
V.  Priebatsch,  61  Miss.  402;  Parker 
V.  Prescott,  87  Me.  444,  32  Atl.  1001. 

"Apperson  v.  Burgett,  33  Ark. 
328;  Rlghter  v.  Forrester,  1  Bush. 
278;  Black  v.  Long,  60  Mo.  181;  Fox 
V.  Hall,  74  Mo.  315.  41  Am.  Rep. 
316;  Sappington  v.  Oeschll,  49  Mo. 
244;  Potter  v.  McDowell,  43  Mo.  93; 
Davis  V.  Ownsby,  14  Mo.  170,  55  Am. 
Dec.  105;  Hackett  v.  Callender,  32 
Vt.  97;  Hoy  v.  Allen,  27  Iowa,  208; 
Schroeder  v.  Gurney,  73  N.  Y.  430; 
Priest  V.  Rice,'l  Pick.  164.  11  Am. 
Dec.  156. 

»«Weld  V.  Madden,  2  Cliff.  584; 
Glendenriing  v.  Bell,  70  Tex.  632, 
8  S.  W.  324;  Woodson  v.  Collins.  56 
Tex.  168;  King  v.  Paulk,  85  Ala. 
186.  4  So.  825. 

"Wright  V.  Douglas,  10  Barb.  97; 
Orme  v.  Roberts,  33  Tex.  768;  Mc- 
Adow  V.  Black,  6  Mont.  601,  13  Pac. 
377;  O'Rourke  v.  O'Connor.  39  Cal. 
442;   Kelly  v.  MiUs.  41  Miss.  267; 


Rutherford  v.  Green,  2  Ired.  Eq.  121, 
127. 

^Alabama:  Fash  v.  Ravesies,  32 
Ala.  451.  California:  Hunter  v.  Wat- 
son, 12  Cal.  363,  73  Am.  Dec.  543. 
Georgia:  Smith  v.  Jordan,  25  Ga. 
687;Courson  v.  Walker,  94  Ga.  175. 
21  S.  E.  287;  Rasln  v.  Swann,  79 
Ga.  703,  4  S.  E.  882.  Iowa:  Gower 
V.  Doheney,  33  Iowa,  36;  Frazler  v. 
Crafts,  40  Iowa.  110.  Hew  Jersey: 
Condit  V.  Wilson,  36  N.  J.  Eq.  370; 
Sharp  V.  Shea,  32  N.  J.  Eq.  65.  New 
York:  Wood  v.  Chapin,  13  N.  Y.  509, 
27  Am.  Dec.  62.  See,  however, 
Wright  V.  Douglas,  10  Barb.  97. 
Texas:  Stevenson  v.  Texas  Ry.  Co. 
105  U.  S.  703;  Wallace  v.  Campbell. 
54  Tex.  87;  Grace  v.  Wade,  45  Tex. 
522. 

"Alabama:  Campbell  v.  Anderson. 
107  Ala.  656,  18  So.  218.  Delaware: 
R.  Code  1874,  p.  504.  Georgia:  Act 
of  1875.  Prior  to  that  act  dower  had 
preference  to  such  a  mortgage.  Wil- 
son V.  Peebles.  61  Ga.  218;  Carter 
V.  Hallahan,  61  Ga.  314.    Indiana: 
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[§  4G8 


chase-money  mortgages  without  the  aid  of  any  statute.®*  A  pur- 
chase-money mortgage  is  good  and  eflfectual  against  the  wife  of  the 
mortgagor,  without  her  joining  in  the  execution  of  it.  The  seisin 
of  the  hushand  is  instantaneous  onlv;  and  it  is  a  well-settled  rule 
that  in  such  case  no  estate  or  interest  can  intervene.®^  On  the  other 
hand,  a  mortgage  made  by  a  married  woman  for  the  purchase-money 
of  the  mortgaged  land,  the  mortgagee  supposing  that  she  was  un- 
married, though  invalid  because  of  the  wife's  incapacity  to  make  a 
^parate  grant,  is  a  good  equitable  mortgage;  for  the  deed  and 
mortgage  are  evidence  of  an  agreement  for  reconveyance.  The  wife 
if  aflfected  with  a  trust  for  a  reconveyance,  and  a  subsequent  pur- 
chaser with  notice  would  take  the  title  in  trust  for  the  payment  of 
the  purchase-money.®*  This  rule  applies  even  where  the  mortgage 
is  made  to  a  third  person,**  who  as  part  of  the  same  transaction  ad- 
vances the  purchase-money ;  but  one  advancing  money  is  not  entitled 
to  be  subrogated  to  the  rights  of  the  vendor,  where  this  would  result 


1  R.  S.  1888,  §  1089.  2  R.  S.  1876, 
p.  334.  Kansas:  1  O.  S.  1889, 
§  3888.  Maryland:  2  Pub.  Gen. 
Laws  1888,  art.  66,  S  4.  Mississippi: 
R.  Code  1880,  §  1205.  Hew  Jersey: 
R.  S.  1877,  p.  167,  §  77;  Daly  v. 
New  York  ft  G.  L.  R.  Co.  55  N.  J. 
Eq.  595,  38  Atl.  202;  Hopler  v.  Cut- 
ler (N.  J.  Eq.),  34  Atl.  746;  Pro- 
tection Build,  k  L.  Asso.  V.  Knowles, 
54  N.  J.  Eq.  519,  34  Atl.  1083.  Hew 
York:  4  R.  S.  8th  ed.  1889,  p.  2454. 
Hortb  Carolina:  1  Code  1883,  §  1272. 
West  Virginia:  Roush  v.  Miller,  39 
W.  Va.  638.  20  S.  E.  662. 

**  Georgia:  Courson  v.  Walker,  94 
Ga.  175;  21  S.  E.  287;  Rasin  v. 
-Swann,  79  Ga.  703,  4  S.  E.  882. 
Illinois:  Roane  v.  Baker,  120  111. 
308,  11  N.  E.  246;  Curtis  v.  Root, 
20  111.  54.  Iowa:  Phelps  v.  Fockler, 
61  Iowa,  340.  14  N.  W.  729,  16  N. 
W.  210;  Laidley  v.  Alkin.  80  Iowa, 
112,  45  N.  W.  384.  Maine:  Grant 
y.  Dodge,  43  Me.  489.  Massa- 
chusetts: Clark  V.  Monroe,  14  Mass. 
^51.  Minnesota:  Bolles  v.  Carli.  12 
Minn.  113;  Stewart  v.  Smith,  36 
Minn.  82,  30  N.  W.  430;  Schoch 
v.  Birdsall,  48  Minn.  441.  51  N.  W. 
?82;  Peaslee  v.  Hart,  71  Minn.  319, 
73  N.  W.  976;  Moody  v.  Tschabotd. 
52  Minn.  51,  53  N.  W.  1023.  Mis- 
sonri:  Rogers  v.  Tucker,  94  Mo. 
^46,  7  S.  W.  414.  Hew  Jersey: 
Clark  v.  Butler,  32  N.  J.  Eq.  664. 
Horth  Carolina:  Bunting  v.  Jones. 
78  N.  C.  242.  Virginia:  Cowardln 
T.  Anderson,  78  Va.  88.     Pennsyl- 


vania: Commonwealth  Title  Ins. 
ft  Trust  Co.  V.  Ellis,  192  Pa.  St. 
321,  43  Atl.  1034,  73  Am.  St  Rep. 
816. 

"'Alabama:  Jones  v.  Davis,  121 
Ala.  348,  25  So.  789;  Birnie  v. 
Main,  29  Ark.  591;  Stow  v.  Tifft. 
15  Johns.  458,  8  Am.  Dec.  266; 
Mills  V.  Van  Voorhles,  20  N.  Y. 
412;  Thomas  v.  Hanson,  44  Iowa, 
651;  Hinds  v.  Ballou,  44  N.  H.  619; 
Thompson  v.  Lyman,  28  Wis.  266; 
Walters  v.  Walters,  73  Ind.  425; 
Frederick  v.  Emig.  186  111.  319.  57 
N.  E.  883;  Roush  v.  Miller.  39  W. 
Va.  638,  20  S.  E.  663. 

"Ogle  V.  Ogle,  41  Ohio   St.   359. 

"Clark  V.  Monroe,  14  Mass.  351; 
Curtis  V.  Root,  20  111.  54;  Stewart 
V.  Smith,  36  Minn.  82,  30  N.  W. 
430;  Rogers  v.  Tucker.  94  Mo.  346. 
7  S.  W.  414;  McGowan  v.  Smith. 
44  Barb.  232;  Kittle  v.  Van  Dyck, 
1  Sandf.  Ch.  76;  Jones  v.  Parker. 
51  Wis.  218.  8  N.  W.  124;  Kaiser 
V.  Lembeck,  55  Iowa.  244.  7  N.  W. 
519;  Billingsley  v.  Niblett.  56  Miss. 
537;  Bradley  v.  Bryan.  43  N.  J.  Eq. 
396,  13  Atl.  806;  Hopler  v.  Cutler 
(N.  J.  Eq.),  34  Atl.  746;  New  Jer- 
sey Build,  k  L.  I.  Co.  V.  Batchelor, 
54  N.  J.  Eq.  600.  35  Atl.  745;  Curtis 
V.  Root  20  111.  54;  Morlng  v.  Dick- 
erson.  85  N.  C.  466;  Cowardin  v. 
Anderson.  78  Va.  88;  Butler  v. 
Thornburg.  131  Ind.  237.  30  N.  E. 
1073.  And  see  Strong  v.  Ehle,  86 
Mich.  42,  48  N.  W.  868. 
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in  defeating  the  vendor's  lien  or  mortgage  for  the  unpaid  purchase- 
money.'®  But  a  mortgage  executed  by  a  purchaser  to  a  third  person 
before  he  has  received  his  deed  to  secure  a  loan  of  money  to  make  the 
cash  payment  on  his  purchase  is  not  prior  to  a  mortgage  given  by  the 
purchaser  to  secure  the  balance  of  this  purchase-money,  at  the  time  he 
receives  his  deed.**  Dower  attaches  as  against  every  one  but  the  mort- 
gagee and  his  assigns.*^  A  homestead  exemption  cannot  be  set  up 
against  a  mortgage  for  the  purchase-money,*'  or  even  against  a  mort- 
gage to  secure  money  borrowed  with  which  to  pay  the  purchase  price 
when  such  mortgage  is  executed  simultaneously  with  the  deed  of  pur- 
chase.** 

A  deed  made  in  consideration  that  the  grantee  shall  pay  to  the 
grantor  a  specified  life  annuity,  which  consideration  is  expressed  in 
the  deed,  creates  a  lien  for  the  performance  of  the  agreement  similar 
in  nature  to  the  purchase-money  mortgage.** 

§  469.  A  mortgage  for  purchase-money,  to  be  entitled  to  prefer- 
ence, must  be  executed  simultaneously  with  the  deed  of  conveyance 
from  the  vendor.  If  an  interval  of  time  is  left  between  the  two  trans- 
actions, during  which  the  interest  of  the  purchaser  is  liable  to  be 
seized  on  execution  upon  the  judgment,  this  preference  is  lost,  and 
the  judgment  is  entitled  to  priority.*®  If  the  instruments  are  de- 
livered at  the  same  time,  it  does  not  matter  that  they  were  Executed 
on  different  days,  because  they  take  effect  only  from  the  delivery.*' 
The  provision  that  a  mortgage  from  a  purchaser  to  a  vendor,  de- 
livered simultaneously  with  the  deed,  to  secure  the  purchase-money, 
shall  be  preferred  to  a  previous  judgment  against  the  vendee,  does 
not  imply  that  in  every  other  case  such  judgment  shall  have  prefer- 
ence. A  mortgage  from  a  lessee  to  Us  lessor,  delivered  at  the  same 
time  with  the  lease,  to  secure  future  advances,  is  within  this  provi- 
sion.*® 

••Brower  v.  Wltmeyer,   121   Ind.  ••Ahem   v.   White.   39    Md.   409; 

88.  22  N.  E.  975.  Heuisler   v.   Nickum,   38   Md.   270; 

•^Protection  Build,  ft  L.  Asso.  v.  Foster's    Appeal.    3    Pa.    St    79; 

Know,    54   N.   J.   Eq.   519.   34   Atl.  Gould  v.  Wise.  97  Cal.  532.  32  Pac. 

1083.  .  576,  33  Pac.  323;   Gould  v.  Adams. 

•■Young  V.   Tarbell,   37   Me.   509.  108  Cal.  465,  41  Pac.  408;  Trigg  v. 

••§  470;    Kimble  v.  Es worthy.   6  Vermillion.  113  Mo.  230.  20  S.  W. 

Bradw.   517;    Guinn  v.   Spurgin.  1  1047. 

Lea.  228;    Stanley  v.  Johnson.   113  •'Cake's  Appeal.  23  Pa.  St  186. 

Ala.   344.   21    So.   823;    Famsworth  62    Am.    Dec.    328;     Mayburry    v. 

V.  Hoover.  66  Ark.  367.  50  S.  W.  Brien.  15  Pet  21;  Banning  v.  Edes. 

865;  Roby  v.  Bismarck  Nat  Bank.  6   Minn.   402;    Summers  ▼.   Dame. 

4  N.  D.  156.  59  N.  W.  719.  31  Gratt  791;   Lafayette  Building. 

•* Guinn  v.  Spurgin.  1  Lea.  228;  Ac.  Asso.  v.  Erb  (Pa.).  8  Atl.  62; 

Middlebrooks    v.    Warren,    59    Ga.  Pascault  ▼.  Cochran.  34  Fed.  358. 

230.     See.  however,  §  465.  *Ahem  ▼.  White.  39  Md.  409. 

••Doescher    v.    Spratt.   61    Minn. 
326,  63  N.  W.  736. 
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If  the  vendor  neglects  to  take  a  mortgage  for  purchase-money  until 
after  the  execution  of  a  mortgage  to  a  third  person  for  value  and 
without  notice,  the  mortgage  for  purchase-money  is  subject  to  the 
prior  mortgage.** 

In  some  States  a  provision  of  statute,  that  a  mortgage  for  purchase- 
money  shall  be  preferred  to  any  previous  judgment  which  may  have 
been  obtained  against  the  purchaser,  applies  only  to  a  mortgage  made 
by  the  purchaser  to  the  vendor,  and  not  to  a  mortgage  made  to  a  third 
person  to  secure  the  payment  of  money  which  was  applied  by  the 
purchaser  to  the  payment  of  the  purchase-money  of  the  land.  The 
term  "purchase-money'^  does  not  include  money  that  may  be  bor- 
rowed to  complete  a  purchase,  but  that  which  is  stipulated  to  be  paid 
by  the  purchaser  to  the  vendor.  It  is  only  between  them  that  it  is 
purchase-money.  As  between  the  purchaser  and  a  third  party,  it  is 
simply  borrowed  money.  To  give  this  provision  any  other  construc- 
tion would  be  to  assign  and  enlarge  the  vendor's  lien  without  limit.^®® 

The  effect  of  a  mortgage  to  secure  purchase-money,  executed  simul- 
taneously with  the  deed  to  the  vendee,  is,  that  the  vendee  has  only  an 
instantaneous  seisin,  and  the  legal  title  remains  with  the  vendor,  who 
becomes  the  mortgagee  of  the  land.^®^ 

A  reservation  in  a  conveyance  of  an  annual  rent,  with  a  condition 
that  the  grantor  may  enter  and  take  possession  in  case  of  non-pay- 
ment^ is  in  effect  a  conveyance  and  mortgage  back  for  the  purchase- 
money,  and  is  superior  to  any  other  incumbrance  which  the  grantee 
can  create.**** 

§  470.  A  purchase-money  mortgage,  executed  simultaneously  with 
the  deed  of  purchaie,  excludes  any  claim  or  lien  arising  through  the 
mortgagor,  such  as  a  right  of  dower  or  homestead  or  a  judgment  and 
no  statute  is  necessary  to  effect  this.*®*    "It  is  a  principle  of  law," 


**  Houston  V.  Houston,  67  Ind. 
276. 

'<»Heul8ler  v.  Nlckum,  38  Md. 
270;  Anderson  r.  Ames,  6  Md.  52, 
R6;  Stansel  v.  Roberts,  13  Ohio, 
148,  42  Am.  Dec.  193;  Calmes  v. 
McCracken,  8  S.  C.  87.  In  Cla- 
baugh  V.  Byerly,  7  Gill,  354,  48  Am. 
Dec.  575,  it  was  decided  that  a 
junior  mortgage  was  entitled  to  no 
preference  over  a  prior  one  by 
showing  that  the  money  received 
upon  it  was  applied  in  payment  of 
Judgments  which  had  priority.  See. 
however,  §  464,  and  Flanagan  v. 
V.  Cushman,  48  Tex.  241.  that  a 
homestead  right  does  not  inter- 
vene in  such  case.    The  better  and 


more  general  rule  is  stated  in 
§  472. 

*~  Baker  v.  Clepper,  26  Tex.  629, 
84  Am.  Dec.  591. 

^^  Stephenson  v.  Haines,  16  Ohio 
St.  478. 

""City  Nat.  Bank  Appeal,  91  Pa. 
St:  163;  Fitts  v.  Davis,  42  111.  391; 
Banning  v.  Edes,  6  Minn.  402; 
Bolles  V.  Carll,  12  Minn.  113; 
Roane  v.  Baker.  120  111,  308,  11  N. 
E.  246;  Mbring  v.  Dickinson,  85 
N.  C.  466;  Howell  v.  Howell.  7 
Ired.  491,  47  Am.  Dec.  335;  Cornish 
V.  Frees,  74  Wis.  490,  43  N.  W. 
507;  Coleman  v.  Reynolds,  181  Pa. 
St  317,  37  Atl.  543;  Moses  v.  Home 
Build,  ft  L.  Asso.  100  Ala.  465,  14 
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says  Chief  Justice  Caton,  of  Illinois/ •*  "too  familiar  to  justify  a 
reference  to  the  authorities,  that  a  mortgage  given  for  the  purchase- 
money  of  land,  and  executed  at  the  same  time  the  deed  is  executed 
to  the  mortgagor,  takes  precedence  of  a  judgment  against  the  mort- 
gagor. The  execution  of  the  deed  and  of  the  mortgage  being  simul- 
taneous acts,  the  title  to  the  land  does  not  for  a  single  moment 
rest  in  the  purchaser,  but  merely  passes  through  his  hands  and  vests 
in  the  mortgagee,  without  stopping  at  all  in  the  purchaser,  and  dur- 
ing this  instantaneous  passage  the  judgment  lien  cannot  attach  to  the 
title.  This  is  the  reason  assigned  by  the  books  why  the  mortgage  takes 
precedence  of  the  judgment,  rather  than  any  supposed  equity  which 
the  vendor  might  be  supposed  to  have  for  the  purchase-money.'* 

A  purchase-money  mortgage  loses  its  priority  if  a  later  mortgage 
is  first  recorded  ;^^"  or  if  a  mortgagee  has  no  notice  of  the  purchase- 
money  mortgage,  or  a  mortgagee  with  such  notice  assigns  to  one  who 
purchases  for  full  value  and  without  notice  of  the  purchase-money 
mortgage ;  but  if  the  assignment  is  not  made  until  after  the  purchase- 
money  mortgage  is  recorded,  the  assignee  obtains  no  priority.*®* 

A  change  in  the  form  of  the  security  for  the  purchase-money,  as 
from  a  mortgage  to  a  deed  of  trust,  .will  not  change  the  character 
of  the  debt.    The  consideration  continues  to  be  purchase-money.***^ 

§  471.  The  record  of  a  mortgage  made  and  recorded  before  the  ex- 
ecution of  the  conveyance  to  the  mortgagor,  is  not  notice  to  the 
vendor,  and  is  not  as  to  him  a  purchase-money  mortgage.  The  lien 
of  the  true  purchase-money  mortgage  to  the  vendor  attaches  eo  in- 
stanti  upon  the  execution  of  the  vendor's  deed,  as  a  part  of  an  in- 
divisible transaction.****     Therefore  a  mortgage  for  purchase-money 

So.  412;   Brigham  v.  Brlgham,  113        ^'^  Curtis  v.  Root,  20  111.  53;  Aus- 

Ga.  810,  39  S.  B.  309;   Ely  v.  Pin-  tin   v.   Underwood,   37    III.   438,   87 

«  gry,  56  Kan.  17,  42  Pac.  330;   Stan-  Am.  Dec.  254;    Summers  v.  Dame, 

ley    v.    Johnson,    113    Ala.    344,    21  31   Gratt   791;    Jackson  v.   Austin, 

So.  823;  Blsbee  v.  Carey,  17  Wash.  15  Johns.  477;  Haywood  v.  Nooney, 

224.  49  Pac.  220.  3  Barb.  643;   Adams  v.  Hill,  29  N. 

^~  Curtis  V.  Root,  20  111.  54.     See  H.  202;  Clark  v.  Munroe,  14  Mass. 

Blatchford  v.  Boyden,  122  111.  657,  351;    Kaiser  v.  Lembeck,   55   Iowa, 

668,  13  N.  B.  801.  244.  7  N.  W.  519. 

**  Jackson   v.   Reld,   30   Kan.    10,        *"Boyd  v.  Mundorf,  30  N.  J.  Bq. 

1  Pac.  308;  Pyles  v.  Brown,  189  Pa.  545;   Oliver  v.  Davy,  34  Minn.  292, 

St.  164,  42  Atl.  11.  69  Am.  St.  794;  25   N.   W.    629;    Tolman    v.    Smith, 

In     North     Carolina,     a    purchase-  85  Cal.  280;  Schoch  v.  Blrdsall.  48 

money  mortgagee  Is  not  entitled  to  Minn.  441,   51  N.   W.   382;    Dusen- 

priority    over   a    subsequent   mort-  bury   v.    Hulbert,    59    N.    Y.    541; 

gage  which  Is  first  recorded  though  Trust  Co.  v.  Maltby,  8   Paige    (N. 

the   last   mortgagee  has   notice   of  Y.),   361:    Calder  v.    Chapman.   52 

the     prior     unrecorded     mortgage.  Pa.  St.  359;   Continental  Ins.  ft  L. 

Qulnnerly  v.  Qulnnerly,  114  N.   C.  Soc.  v.  Wood.  168  111.  421,  448  N. 

145.  19   S.   B.  99.  B.   221. 

^Brower  v.  Wltmeyer,  121  Ind. 
83,  22  N.  B.  975. 
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recorded  with  the  deed  of  purchase  has  priority  of  a  mortgage  exe- 
cuted by  the  purchaser  before  he  concluded  the  purchase,  though 
this  was  made  to  secure  a  loan  with  which  to  make  the  cash  payment, 
and  this  mortgage  was  recorded  before  the  mortgage  to  the  vendor.^®* 
The  purchase-money  mortgage  might  become  a  second  lien  by  the 
acquiescence  of  the  vendor  in  the  claim  of  priority  for  the  other  mort- 
gage."^ 

Where,  however,  a  purchaser  of  land  executed  a  mortgage  to  a  loan 
company  for  a  part  of  the  purchase  price  and  also  a  mortgage  to  the 
vendor  and  the  deed  and  mortgages  were  filed  for  record  on  the  same 
day,  first  the  mortgage  to  the  loan  company,  next  the  deed  and  last 
the  mortgage  to  the  vendor,  the  mortgage  to  the  loan  company  was 
held  to  be  entitled  to  priority,  as  the  vendor  was  chargeable  with  all 
the  knowledge  the  record  imparted.^" 

A  judgment  obtained  against  the  mortgagor  before  the  purchase 
does  not  take  priority  over  the  lien  of  the  purchase-money  mortgage, 
though  this  be  not  acknowledged  and  recorded  for  a  long  period  after 
the  recording  of  the  deed.^** 

§  472.   A  purchase-money  mortgage  may  be  made  to  a  third  person 

who  advances  the  purchase-money  at  the  time  the  purchaser  receives 
his  conveyance,  and  such  mortgage  is  entitled  to  the  same  preference 
over  a  prior  judgment  as  it  would  have  had  if  it  had  been  executed 
to  the  vendor  himself.^^*  It  is  not  essential  that  there  should  be  a 
prior  agreement  between  the  parties  to  give  the  mortgages  priority. 
"So  such  condition  is  necessary.  When  all  the  acts  of  the  parties  ap- 
pear to  be  parts  of  one  transaction,  "in  its  legal  efifect  it  is  the  same 

^Rogers  v.  Tucker,  94  Mo.  346,  Minn.   512;    Curtis  v.  Root,  20   111. 

7  S.  W.  414;  Turk  v.  Funk,  68  Mo.  54;    Jackson   v.   Austin,    15   Johns. 

18,  30  Am.  Rep.  771;  Ford  v.  Unity  477;  Adams  v.  Hill,  29  N.  H.  202; 

Church,  120  Mo.  498,  25  S.  W.  394;  Clark    v.    Munroe,    14    Mass.    351; 

City  Nat.  Bank  Appeal,  91  Pa.  St  Kaiser   v.   Lembeck,   55   Iowa,   244, 

163;   Brower  v.  Witmeyer,  121  Ind.  7  N.  W.  244;   Moring  v.  Dickerson, 

83.  22  N.  B.  975;   Cox  v.  Carson,  3  85  N.  C.  466;   Pearl  v,  Hervey,  70 

Head,  607;  Heffron  v.  Flanigan,  37  Mo.    160;    Demeter   v.   Wilcox,    115 

Mich.  274;   Gould  v.  Wise,  97  Cal.  Mo.  634,  22  S.  W.  613,  37  Am.  St. 

532,  32  Pac.  576;  Ely  v.  Pingry,  56  422;  Achey  v.  Coleman,  92  Ga.  745, 

Kan.    17,    42    Pac.    330;    Schoch   v.  19  S.  E.  710;  Dwenger  v.  Branigan. 

Birdsall,   48   Minn.   441,   51   N.  W.  96   Ind.   221;    Jones   v.   Parker,   51 

382.  Wis.    218,    8   N.  W.    124;    Carey  v. 

"•Mutual   Loan   Asso.  v.   Elwell,  Boyle,   53  Wis.   574,  11   N.   W.  47; 

38  N.  J.  Eq.  18.  Mize  v.  Barnes,  78  Ky.  506:   Price 

>" Roane   v.   Baker,   120   111.   308,  v.  Davis  (Ky.),  22  S.  W.  316;  But- 

11  N.  E.  246;  Curtis  v.  Root,  20  111.  ler  v.  Thomburg,  131   Ind.  237.  40 

518;    Dusenbury  v.   Hulbert,  59   N.  N.  E.  514. 

T.  541;  Ward  v.  Carey,  39  Ohio  St.        Otherwise  in  Ohio  and  Maryland, 

361.  by  reason  of  the  terms  of  the  stat- 

"*HIgglns   V.   Dennis,   104    Iowa,  ute.     Stansel  v.  Roberts.  13  Ohio, 

605,  74  N.  W.  9.  148;    Heuisler  v.   Nickum.    38   Md. 

^Laidley  v.  Aikin,  80  Iowa,  112,  270. 
45  N.  W.  384;  Jones  v.  Talnter,  15 
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as  though  the  purchaser  had  executed  a  mortgage  to  the  vendor  for  the 
purchase-money^  and  he  had  assigned  it  to  the  party  advancing  the 
money/'^** 

« 

§  473.  It  must  appear,  however,  that  the  deed  and  mortgage  con* 
stitnted  bnt  one  transaotion.^^'^  The  seisin  of  the  purchaser  being 
merely  a  transitory  one,  no  lien  can  intervene,  and  therefore  the  same 
rule  applies  to  the  exclusion  of  any  intervening  lien,  as,  for  instance, 
a  lien  for  labor  and  materials  furnished  the  purchaser,  who  has  en- 
tered before  the  execution  of  the  deed  and  mortgage,  which  are  after- 
wards delivered  simultaneously  ;^^'  or  an  agreement  made  in  rela- 
tion to  the  premises  by  the  purchaser  before  the  purchase  ;*^^  or  right 
of  homestead;^*®  or  right  of  dower.^^'  If  there  be  an  interval  of  time 
between  the  purchase  and  the  making  of  a  mortgage  to  secure  the 
purchase-money,  the  wife  is  not  barred  of  her  right  of  dower  by  reason 
of  any  recitals  made  by  the  husband  in  the  mortgage  deed  in  which 
the  wife  does  not  join.^*^  In  such  case,  also,  a  judgment  rendered 
against  the  grantee  prior  to  the  purchase  takes  precedence  of  the  mort- 
gage."* 

A  suit  to  foreclose  a  mortgage,  given  to  secure  the  purchase-money 
of  land,  is  not  a  suit  for  the  enforcement  of  a  vendor's  lien.  A  mort- 
gage for  purchase-money  has  priority  over  a  mechanic's  lien  for  a 
building  erected  by  the  purchaser  before  he  received  a  deed,  and 
while  he  held  a  bond  for  a  deed,  and  although  the  lien  was  filed  before 
the  making  of  the  deed.*** 

"*  Haywood   v.    Nooney,    3    Barb.  740;Amphlett  v.  Hibbard,  29  Mich. 

643.        '  298;  Nichols  v.  Overacker,  16  Kan. 

^^'Van  Loben  Sels  v.  Bunnell,  120  54;  Magee  v.  Magee,  51  HI.  500.  99 

Cal.  680,  53  Pac.  266;  Wbeadon  v.  Am.    Dec.    571;    Austin    v.    Under- 

Mead,  72  Minn.  372,  75  N.  W.  598;  wood,  37  III.  438.  87  Am.  Dec.  254; 

Grant  v.  Dodge.  43  Me.  489;  Stew-  Allen  v.  Hawley,  66  111.  164,  168; 

art  V.   Smith.  36   Minn.   82,  30  N.  Lane  v.  Collier.  46  Oa.  580;    Hop- 

W.  430.     See  Hurlbert  v.  Weaver,  per  v.  Parkinson,  5  Nev.  233;  Hand 

24  Minn.  30,  for  peculiar  circum-  v.  Savannah  ft  C.  R.  Ck>.  12  S.  C. 
stances  under  which  a  deed  and  314;  Peterson  v.  Homblower,  ZZ 
mortgage  executed  at  different  Cal.  266.  See  Pratt  v.  Topeka 
times  were  regarded  as  constltut-  Bank,  12  Kan.  570,  for  a  case 
ing  one  transaction.  where   a   mortgage   given   upon   a 

"*Lamb  v.  Cannon.  38  N.  J.  L.  homestead    by    husband    and    wife 

362;  Strong  v.  Van  Deursen.  23  N.  was  partly  paid,  and  a  new  mort- 

J.  Eq.  369;  Macintosh  v.  Thurston,  gage  for  the  balance  given  by  the 

25  N.  J.  Eq.  242;  Clark  v.  Butler,  husband  alone,  explained  in  Greeno 
32  N.  J.  Eq.  664;  Guy  v.  Carriere,  v.  Barnard.  18  Kan.  518. 

5  Cal.  511.     Otherwise  in  Georgia  "•  George   v.   Cooper.   15   W.   Va. 

by  statute.     Code,  §  1979;   Tanner  666;  Jones  v.  Parker,  51  Wis,  218; 

V.  Bell,  61  Ga.  584.  Bunting   v.    Jones.   78   N.    C.    242; 

'"Bolles  V.  Carli.  12  Minn.  113;  Grant  v.  Dodge.  43  Me.  489. 

Morris  v.  Pate,  31  Mo.  315.  ^^Tlbbetts  v.  Langley  Manuf.  Co. 

"•§    464;    New   England   Jewelry  12  S.  C.  465. 

Co.  V.  Merriam.  2  Allen,  390;  Jones  '»Cohn  v.  Hoffman.  50  Ark.  108. 

V.    Parker.    51    Wis.    218;    Carr    v.  6  S.  W.  511. 

Caldwell,  10  Cal.  380,  70  Am.  Dec.  ""Virgin  v.  Brubaker,  4  Nev.  81. 
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§  474.  Of  course  the  recording  of  a  mortgage  is  not  necessary  as 
against  the  mortgagor  ;^^^  or  against  his  heirs  on  whom  the  law  casts 
the  property,  and  who  are  mere  volunteers  in  accepting  it;***  or  as 
against  creditors  other  than  judgment  creditors  ;**'  or  against  a  sub- 
sequent declaration  of  homestead  by  his  wife  Who  had  joined  in  the 
mortgage.***  And  even  in  those  States  where  it  is  provided  by  statute 
that  a  mortgage  shall  be  recorded  within  a  stipulated  time,  it  is  still 
valid  between  the  parties  without  registration.  The  mortgagee  by  an 
unrecorded  mortgage  will  be  protected  by  a  court  of  equity,  so  far  as 
this  can  be  done  without  infringing  upon  the  rights  of  subsequent 
purchasers,  or  third  persons  who  have  in  the  mean  time  acquired  liens 
of  record  upon  the  property.**^  It  is  for  their  protection,  however, 
that  a  record  is  provided  for.  As  between  the  parties  themselves, 
there  is  no  occasion  for  a  public  record  to  give  notice.  Although  it 
has  sometimes  been  said  that  the  delivery  of  a  mortgage  for  record 
is  a  part  of  the  execution  of  the  instrument,  this  is  not  true  except 
so  far  as  the  expression  has  reference  to  its  efifect  upon  those  who  are 
not  parties  to  it.**®  Even  the  destruction  of  the  mortgage  before  the 
recording  of  it,  whether  by  accident  or  by  the  wrongful  act  of  a  third 
person,  does  not  annihilate  the  lien  as  between  the  parties  and  all 
others  claiming  with  notice.**"    The  legal  title  passes  as  between  the 

"» De    Lane   v.    Moore,    14    How.  N.  C.  191 ;   Leggett  v.  Bullock,  Busb. 

253;    Levinz   v.   Will,    1   Dall.   430.  L.  283.     Ohio:    Foadick  v.   Barr,   3 

Alabama:    Smith   v.   Branch    Bank,  Ohio  St.  471;    Sidle  v.   Maxwell,  4 

21  Ala.  125;  Andrews  v.  Bums,  11  Ohio  St.  236;    Stewart  v.  Hopkins, 

Ala.   691.     Florida:    Snow  v.   Lake,  30   Ohio   St.    502;    Snyder  v.   Betz, 

20    Fla.    656,    51    Am.    Rep.    625;  2  Ohio  C.  Ct.   485;    Oregon:   Moore 

Christy  v.  Burch,  2  So.  258;   Stew-  v.    Thomas,    1    Oreg.    201.      South 

art  y.  Mathews,  19  Fla.  752.     nil-  Dakota:     Betts  v.  Letcher,  1  S.  D. 

nois:    Semple  v.   Miles,   3   111.   315;  182,  46  N.  W.  193. 

Seaver  v.  Spink,  65  111.  441;  Roane  ***  McLaughlin  v.  Ihmsen,  85  Pa. 

v.  Baker,  120  111.  308,  11  N.  E.  246.  St.   364;    Tryon  v.  Munson,  77  Pa. 

Indiana:     Perdue    v.    Aldridge,    19  St.  250;    Westervelt  v.  Voorhis,  42 

Ind.    290.     Iowa:    Carleton    v.    By-  N.  J.  Eq.  179,  6  Atl.  665;    Hoes  v. 

ington,  18  Iowa,  482;  Davis  v.  Lut-  Boyer,   108  Ind.  494,  9  N.  B.  427; 

kiewiz,  72  Iowa,  254,  33  N.  W.  670.  Building  Asso.  v.  Clark,  43  Ohio  St. 

Maryland:    Even    under    a    statute  427,  2  N.  E.  846. 

that  "no  deed  shall  be  valid  for  the  ^  Ohio  Life  Ins.  &  T.  Co.  v.  Led- 

purpose  of  passing  title  unless  ac-  yard,  8  Ala.  866;  Daniel  v.  Sorrells, 

knowledged  and  recorded."    Xassa-  9  Ala.  436;  Center  v.  P.  &  M.  Bank, 

ehnsetts:     Howard    Mut.     Loan    ft  22  Ala.  743;  Sanders  v.  Barlow,  21 

Fund   Asso.   v.   Mclntyre,    3   Allen,  Fed.  836. 

571.     XlssotLTl:    Stevens   v.    Hamp-        ^'Kleinsorge    v.    Kleinsorge,    133 

ton,  46  Mo.  404.     Hew  Hampshire:  Cal.  412,  65  Pac.  876. 

Stevens    v.    Morse,    47    N.    H.    532.  ""Wynn  v.  Carter,  20  Wis.  107; 

Hew  York:   Wood  v.  Chapin,  13  N.  Kirkpatrick    v.    Caldwell,    32    Ind. 

Y.  509,  67  Am.  Dec.  62;   St  Marks  299. 

F.  Ins.  Co.  v.  Harris,  13  How.  Pr.  '"Sidle   v.   Maxwell,   4   Ohio   St. 

95;  Jackson  v.  Colden,  4  Cow.  266;  236.  limiting  Holliday  v.  Franklin 

Jackson    v.    West,    10    Johns.    466.  Bank.  16  Ohio,  533. 

Horth  Carolina:   Williams  v.  Jones,  '"Sloan    v.    Holcomb.    29    Mich. 
95  N.  C.  504;  Brem  v.  Lockhart,  93  •  153;    Lampe   v.   Kennedy,   56   Wis. 

29 — Jones'  Mort. 
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parties,  and  the  interest  of  the  grantee  may  be  levied  upon  and  sold 
under  execution.^** 

If  the  grantor  makes  another  deed  of  the  same  land  to  another 
person  whose  deed  is  first  recorded,  the  latter  becomes  vested  with 
the  legal  title,  and,  in  a  contest  between  him  and  a  claimant  under 
the  destroyed  deed,  the  burden  is  upon  such  claimant  to  show  that 
the  subsequent  purchaser  had  notice  of  the  prior  conveyance,  or  did 
not  pay  a  valuable  consideration  for  the  land.^'^ 

An  acknowledgment  is  not  generally  essential  to  the  validity  of 
a  deed  as  between  the  parties,  but  only  requisite  to  the  recording  of 
the  instrument  so  it  may  become  valid  as  against  third  parties.  There 
may  be  a  valid  delivery  without  an  acknowledgment.*'**  A  mortgage 
without  acknowledgment  or  record  is  good  against  the  mortgagor,  and 
his  heirs  or  devisees,  and  against  others  who  have  actual  notice  of  its 
existence  before  they  acquired  title.*"'*  If  the  title  is  not  dependent 
upon  the  time  of  recording,  and  the  record  is  merely  to  authorize  its 
introduction  as  evidence,  it  may  be  recorded  after  action  brought  to 
enforce  it,  and  at  any  time  before  trial.  This  rule  is  equally  appli- 
cable to  the  case  of  an  assignment  of  a  mortgage,  which  may  be  re- 
corded after  the  assignee  has  brought  an  action  to  foreclose,  and  at 
any  time  before  trial  and  judgment.*'* 

Only  subsequent  purchasers  for  value  without  notice  can  take  ad- 
vantage of  the  fact  that  a  prior  mortgage  is  unrecorded.*'" 

Where,  however,  recording  is  made  essential  to  the  validity  of  the 
deed  of  a  married  woman,  no  title  passes  by  her  conveyance  until  the 
instrument  is  recorded.*'' 


249,  14  N.  W.  43.  The  rule  is 
otherwise  In  Horth  Carolina,  be- 
cause there  registration  is  neces- 
sary to  pass  a  complete  legal  title. 
The  surrender  or  destruction  of  an 
unregistered  deed,  therefore,  re- 
stores the  title.  Fortune  v.  Wat- 
kins.  94  N.  C.  304. 

»*»New8om  v.  Kurtz,  86  Ky.  277, 
5  S.  W.  575.  On  the  other  hand,  it 
has  been  provided  by  statute  that 
an  unrecorded  conveyance  shall  be 
void  as  to  a  judgment  against  the 
person  in  whose  name  the  title  ap- 
pears of  record  in  the  registry  of 
the  county  in  which  the  land  is 
situated.  Xinnesota:  G.  S.  1878, 
ch.  40.  sec.  21.  Lebanon  Sav.  Bank 
v.  Hollenbeck.  29  Minn.  322,  13  N. 
W.  145;  Coles  v.  Berryhlll,  37 
Minn.  56,  33  N.  W.  213. 


"*Lampe  ▼.  Kennedy,  56  Wis. 
249. 

"■Roane  v.  Baker,  120  111.  308^ 
11  N.  E.  246;  Darst  v.  Bates,  51 
111.  439. 

"•Johnston  v.  Canby,  29  Md.  211; 
Marshall  v.  Fisk,  6  Mass.  24,  4  Am. 
Dec.  76;  Dole  v.  Thurlow.  12  Met. 
157,  162;  Semple  v.  Miles,  3  IlL 
315;  Earle  v.  Flske,  103  Mass.  491; 
Welch  V.  Ketcham,  48  Minn.  241, 
51  N.  W.  113;  Youngblood  v.  Vas- 
tine.  46  Mo.  239;  Kennedy  v.  North- 
rup,  15  111.  148. 

"*Wolcott  V.  Winchester,  IS 
Gray,    461. 

"■Merriman  v.  Hyde,  9  Neb.  113^ 
2  N.  W.  218. 

"•  Sewall  V.  Haymaker,  127  U.  S. 
719,  8  S.  Ct.  1348;  Rorer  v.  Roa- 
noke Nat.  Bank,  83  Va.  589,  4  S. 
E.   820. 
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§475.  The  asngnee  of  a  bankrupt  has  no  greater  rights  in  re- 
spect to  unrecorded  deeds  made  by  the  debtdr  than  he  himself  would 
have.  He  therefore  takes  the  bankrupt's  estate  subject  to  any  con- 
veyances he  has  made,  although  they  remain  unrecorded.**'  But  one 
who  purchases  of  the  assignee,  without  notice  of  an  unrecorded  mort- 
gage, takes  the  property  unincumbered  by  it.**®  So  if  an  adminis- 
trator of  an  insolvent  estate,  having  no  knowledge  of  an  unrecorded 
mortgage  on  certain  real  estate  of  the  deceased,  sells  it  under  order  of 
court  to  a  purchaser  who  was  also  ignorant  of  the  mortgage,  and  there- 
fore acquired  a  title  unaffected  by  it,  the  mortgagee  is  entitled  to  be 
reimbursed  from  the  proceeds  of  the  land  in  preference  to  the  general 
creditors.  *•• 

§  476.  Equitable  mortgages  are  generally  held  to  be  within  the 
recording  acts  as  much  as  are  legal  mortgages.*^^  At  first  a  different 
interpretation  was  put  upon  the  acts,  and  a  mortgage  of  an  equity 
or  of  an  equitable  estate  was  not  constructive  notice  when  regis- 
tered.*** But  at  an  early  day  in  this  country  it  was  established,  either 
judicially  or  by  statute,  that  all  rights,  incumbrances,  or  conveyances 
touching  or  in  any  way  concerning  land,  should  appear  upon  the  pub- 
lic records,  and  that  conveyances  of  equitable  interests  as  well  as  legal 
were  within  the  registry  acts.  A  mortgage,  therefore,  of  such  an  in- 
terest, if  first  recorded,  is  preferred  to  a  mortgage  of  the  legal  es- 
tate.*** A  mortgage  of  an  equitable  interest  under  a  contract  of  pur- 
chase, although  no  legal  estate  passes  by  it,  is  within  the  operation  of 
the  registration  acts,  and  should  be  recorded  to  entitle  it  to  priority 
over  a  subsequent  mortgage  of  the  same  interest ;  and  an  assignment 
of  such  a  contract  as  a  security  for  a  debt  is  regarded  as  a  mortgage.*" 

Generally  the  record  of  an  agreement  constituting  an  equitable 
mortgage  is  notice  to  a  subsequent  purchaser  of  the  legal  estate  from 


"'See  to  the  contrary,  Perkins  v. 
Hknson,  71  Minn.  487,  74  N.  W. 
135;  Robertson  v.  Rentz,  71  Minn. 
489,  74  N.  W.  133;  Kellogg  v.  Kel- 
ley,  69  Minn.  124,  71  N.  W.  924; 
Thomas  v.  Foote.  46  Minn.  240,  48 
N.  W.  1019;  Merrill  v.  Reesler,  37 
Minn.  82,  33  N.  W.  117;  Blair  State 
Bank  v.  Stewart.  57  Neb.  58,  77 
N    W    370. 

'""Hodgen  v.  Guttery,  58  111.  431. 

"•Kirkpatrick  v.  Caldwell.  32 
Ind.  299.  See  Kellogg  v.  Kelley, 
69  Minn.  124.  71  N.  W.  924. 

**>  Hunt  V.  Johnson.  19  N.  Y.  279 ; 
Parkist  V.  Alexander,  1  Johns.  Ch. 
394;  Crane  v.  Turner,  7  Hun,  357; 
Boyce  ▼.  Shiver,  3.  S.  C.  515;  Stod- 


dard V.  Whiting.  46  N.  Y.  627;  Tar- 
bell  V.  West,  86  N.  Y.  280;  Tefft 
V.  Munson,  63  Barb.  31;  Edwards 
V.  McKeman,  55  Mich.  520,  524; 
Smith  V.  Neilson.  13  Lea.  461; 
O'Neal  V.  Seixas,  85  Ala.  80.  4  So. 
745;  Pierce  v.  Jackson,  56  Ala.  599. 
Dictum  to  the  contrary  in  Bailey 
V.  Timberlake,  74  Ala.  221,  errone- 
ous. 

"*Doswell  V.  Buchanan,  3  Leigh, 
365.   377,   23  Am.   Dec.   280. 

**»U.  S.  Ins.  Co.  V.  Shriver.  3  Md. 
Ch.  Dec.  381.  And  see  White  ft 
Tudor's  Lead.  Cas.  in  Eq.  4th  Am. 
ed.  vol.  2,  part  1,  p.  204,  where  the 
cases  are  collected. 

>«Bank  v.  Clapp,  76  N.  C.  482. 
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the  same  grantor.***  One  in  possession  of  lands  under  a  parol  con- 
tract to  purchase  them  t  may  mortgage  his  interest  in  them,  and  the 
record  of  the  mortgage  will  be  notice  to  subsequent  purchasers  and 
incumbrancers.***  The  registry  of  a  conveyance  of  an  equitable  title 
is  notice  to  a  subsequent  purchaser  of  the  same  interest  or  title  from 
the  same  grantor ;  but  it  is  not  notice  to  a  purchaser  of  the  legal  title 
from  a  person  who  appears  by  the  record  to  be  the  real  owner.  Thus 
a  mortgage  by  a  member  of  a  partnership  of  his  interest  in  the  real 
estate  of  the  firm,  the  title  to  which  stands  in  the  name  of  another 
member  of  the  firm,  is  properly  admitted  of  record j  but  it  is  not  notice 
to  a  subsequent  purchaser  or  mortgagee  of  the  legal  title  from  such 
other  partner.  The  two  titles  have  apparently  no  connection.***  The 
record  of  a  mortgage,  or  other  conveyance  which  is  entitled  to  be 
recorded,  operates  as  constructive  notice  to  subsequent  purchasers 
claiming  under  the  same  grantor,  or  through  one  who  is  the  common 
source  of  title.**'  The  mortgage  of  an  equitable  title,  such  as  that 
constituted  by  a  bond  for  a  deed,  is  not  constructive  notice  to  pur- 
chasers of  the  land  from  a  holder  of  the  legal  title  in  possession  of 
the  land,  inasmuch  as  the  purchaser's  title  is  not  derived  through  the 
title  of  the  mortgagor,  and  he  will  not  take  subject  to  the  mortgage 
of  the  equitable  title,  though  this  be  recorded.**® 

§  477.  An  equitable  mortgagee  for  a  precedent  debt  has  no  equity 
superior  to  that  of  a  creditor  having  a  valid  subsequent  judgment  at 
law.  Between  such  contestants  the  first  perfected  legal  title  should 
prevail.  The  rule  is  otherwise  with  regard  to  bona  fide  purchasers  or 
equitable  mortgagees,  where  the  consideration  of  the  mortgage  is  paid 
at  the  time  it  is  given.  Equity  in  the  latter  case  regards  the  equitable 
mortgagee  as  a  bona  fide  purchaser.^** 

§  478.   The  recording  acts  apply  as  well  to  leasehold  estates  and  to 

mortgages  of  leasehold  estates,  of  such  duration  of  term  as  to  come 
within  the  recording  acts  of  the  several  States.*"*    Such  mortgages 


^Parkiat  y  Alexander,  1  Johns. 
Ch.  394;  Hunt  v.  Johnson,  19  N.  Y. 
279;  General  Ins.  Co.  v.  United 
States  Ins.  Co.  10  Md.  517,  69  Am. 
Dec.  174;  Jarvls  v.  Dutcher,  16 
Wis.  307;  Edwards  v.  McKernan, 
55  Mich.  520,  524,  22  N.  W.  20;  Put- 
nam v.  White.  76   Me.   551. 

**■  Crane  v.  Turner,  7  Hun,  357. 

**«Tarbell  v.  West,  86  N.  Y.  280. 

**^  Edwards  v.  McKernan,  55 
Mich.   520,   526.   22   N.   W.   20. 

'"Halstead  v.  Bank.  4  J.  J. 
Marsh.  554;  Irish  v.  Sharp,  89  111. 
261. 


»•  Wheeler  v.  Kirtland,  24  N.  J. 
Eq.   552. 

"•Decker  v.  Clarke,  26  N.  J.  Eq. 
163;  Spielmann  v.  Kliest.  36  N.  J. 
Eq.  199;  Berry  v.  Mutual  Ins.  Co. 
2  Johns.  Ch.  603;  Johnson  v.  Stagg, 
2  Johns.  510,  523;  Breese  ▼.  Bange. 
2  B.  D.  Smith,  474.  The  earlier 
Hew  Jersey  cases  were  in  effect 
overruled  by  the  recent  decision  in 
Hutchinson  v.  Bramhall,  42  N.  J. 
Eq.  272.  7  Atl.  873;  reversing  sub. 
nom.  Deane  v.  Hutchinson,  2  Atl. 
292,  and  holding  that  the  recording 
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are  not  only,  as  a  general  rule,  within  the  terms  of  these  acts,  but  like- 
wise within  the  reason  and  spirit  of  them,  inasmuch  as  they  are 
equally  within  the  mischief  for  which  they  provide  a  remedy ;  and  they 
do  not  come  under  the  provisions  relating  to  the  recording  of  mort- 
gages of  personal  property,  as  these  have  reference  only  to  chattels 
personal.*** 

A  grain  levator  of  permanent  structure,  built  by  a  lessee  on  ground 
held  under  a  lease  which  provides  that  the  lessor  may  terminate  the 
lease  on  sixty  days'  notice,  and  that  the  lessee  may  remove  his  build- 
ings at  any  time  before  expiration  of  the  lease,  is,  together  with  the 
leasehold  estate,  to  be  classed  as  real  estate,  so  that  the  holder  of  a 
recorded  mortgage  thereon  has  priority  over  a  subsquent  execution 
creditor,  even  though  the  mortgagee  has  not  taken  possession  within 
two  years  after  the  date  of  the  mortgage,  as  is  necessary  in  case  of 
chattel  mortgages.*** 

An  option  of  purchasing  the  leasehold  estate  at  a  fixed  price  within 
a  limited  time  does  not  pass  by  a  mortgage  of  such  leasehold  estate. 
"The  person  holding  the  right  of  option  is  not  a  purchaser.  He  be- 
comes such  only  by  exercising  his  right  of  option,  and  not  until  he  be- 
comes a  purchaser  does  he  acquire  anything  which  a  court  of  law  or 
equity  can  recognize.*'*'* 

§  479.  The  registration  laws  and  the  doctrines  of  priority  by  rec- 
ord generally  extend  to  assignments  of  mortgages  as  well,  either  by 
express  provision  of  statute  or  by  judicial  construction.***    Where  the 


act  does  not  apply  to  leases  for 
years. 

In  PenntylTanla  a  leasehold  mort- 
gage is  required  by  statute  to  be 
recorded  with  the  lease;  the  mort- 
gage must  refer  to  the  record  of 
the  lease,  or,  if  it  is  not  record- 
ed, it  must  be  recorded  with  the 
mortgage.  Hilton's  App.  116  Pa. 
St.  351.  9  Atl.  342.  See  First  Nat. 
Bank  v.  Sheafer  (Pa.).  24  Atl.  221. 

«>  Decker  v.  Clarke.  26  N.  J.  Bq. 
552. 

'^Knapp  v.  Jones,  143  111.  375, 
32  N.  E.  382.  afDrmlng  38  III.  App. 
489,  and  28  N.  E.  820. 

^Sweezy  v.  Jones,  65  Iowa.  273. 
21  N.  W.  603;  Conn  v.  Tonner,  86 
Iowa.  577.  53  N.   W.  320. 

"*§  820.  New  York:  Belden  v. 
Meeker.  47  N.  Y.  307.  2  Lans.  470, 
overruling  Hoyt  v.  Hoyt.  8  Bosw. 
511;  Vanderkemp  v.  Shelton.  11 
Paige,  28,  Clarke,  321;  Fort  v. 
Bnrch.  5  Den.  187;  St.  John  v. 
Spaulding,    1    Thomp.    ft    C.    483; 


James  v.  Johnson,  6  Johns.  Ch. 
417;  James  v.  Morey,  2  Cow.  246, 
14  Am.  Dec.  475;  Campbell  v.  Ved- 
der.  1  Abb.  App.  Dec.  295;  Purdy 
v.  Huntington,  46  Barb.  389,  42  N. 
Y.  334;  Decker  v.  Boice,  83  N.  Y. 
215;  Bacon  v.  Van  Schoonhoven,  87 
N.  Y.  446;  Westbrook  v.  Oleason, 
79  N.  Y.  23.  Iowa:  Bowling  v. 
Cook,  39  Iowa,  200;  Bank  v.  An- 
derson, 14  Iowa,  544,  83  Am.  Dec. 
390;  McClure  v.  Burris.  16  Iowa, 
591;  Cornog  v.  Fuller,  30  Iowa,  212. 
New  Jersey:  Mott  v.  German  Hos- 
pital, 55  N.  J.  Eq.  722.  37  Atl.  757; 
Stein  V.  Sullivan,  31  N.  J.  Eq.  409; 
Tradesmen's  Building  Assa  v. 
Thompson.  31  N.  J.  Eq.  536.  lUl- 
nols:  Turpin  v.  Ogle.  4  Bradw.  611; 
Smith  y.  Keohane.  6  Bradw.  685. 
Alaska:  Codes  1900,  p.  372,  §  373. 
California:  An  assignment  of  a 
mortgage  is  not  a  grant  of  an  es- 
tate. Adler  v.  Sargent  109  Cal.  42, 
21  Pac.  799.  Indiana:  R.  S.  1894, 
§§  1107,  1108;    R.  S.  1901,  §«  1107, 
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statutes  themselves  do  not  in  terms  directly  apply  to  assignments  of 
mortgages,  the  courts  have  generally  drawn  an  inference  of  intended 


110&  See  Citizens'  State  Bank 
Y.  Julian,  153  Ind.  655,  55  N.  E. 
1107.  By  Laws  1899,  p.  191,  an 
assignment  of  a  mortgage  must 
be  recorded  by  the  assignee  under 
penalty  of  a  loss  of  ten  per  cent, 
of  the  mortgage  debt  Minnesota: 
Robbins  v.  Larson,  69  Minn.  436, 
72  N.  W.  456,  65  Am.  St  572. 
Michigan:  Burns  v.  Berry,  42  Mich. 
176,  3  N.  W.  924.  Nebraska:  Rum- 
ery  v.  Loy,  61  Neb.  755,  86  N.  W. 
478;  Porter  v.  Ourada,  51  Neb.  510, 
71  N.  W.  52;  Herbage  v.  Moodie, 
51  Neb.  837,  71  N.  W.  778.  Santas: 
Laws  1897,  c.  160;  Myers  v.  Whee- 
lock,  60  Kan.  747,  57  Pac.  956, 
Laws  1899,  p.  340.  South  Dakota: 
Merrill  v.  Luce,  6  S.  D.  354,  61  N. 
W.  43;  Merrill  v.  Hurley,  6  S.  D. 
592,  62  N.  W.  958;  Pickford  v. 
Peebles,  7  S.  D.  166,  63  N.  W.  779. 
Wlfloonsln:  Girardin  v.  Lampe,  58 
Wis.  267,  16  N.  W.  614;  Fallass  v. 
Pierce,  80  Wis.  443.  ITtah:  Comp. 
Laws  1888.  |§  2613,  2645.  Donald- 
son V.  Grant  15  Utah,  231.  49  Pac. 
779.  Vermont:  Passumpsic.  Sav. 
Bank  v.  Buck,  71  Vt.  190,  44  Atl. 
93.  Washington:  G.  S.  §  1422,  does 
not  include  assignments  of  mort- 
gages. Howard  v.  Shaw,  10  Wash. 
151,  38  Pac.  746. 

In  Indiana:  before  the  statute 
providing  for  the  record  of  assign- 
ments, the  record  of  them  was  not 
notice.  Hasselman  v.  McKeman, 
50  Ind.  441;  Dixon  v.  Hunter,  57 
Ind.  278;  Reeves  v.  Hayes,  95  Ind. 
521.  Now,  by  statute,  any  mort- 
gage of  record,  or  any  part  thereof, 
may  be  assigned,  either  by  an  as- 
signment entered  on  the  margin  of 
si^ch  record,  signed  by  the  person 
making  the  assignment  and  attest- 
ed by  the  recorder,  or  by  a  sepa- 
rate instrument  executed  and  ac- 
knowledged before  any  person  au- 
thorized to  take  acknowledgments, 
and  recorded  on  such  margin,  or 
in  the  mortgage  records  of  the 
county.  Acts  1877,  ch.  68,  §  1. 
Burns  (1894),  §§  1107,  1108. 

Under  the  last  section  of  this 
act.  which  provides  that  in  a  suit 
to  foreclose  a  mortgage  it  is  suffi- 
cient to  make  the  mortgage  or  as- 
signee of  record  parties,  an  as- 
signee  who   has  not  recorded   his 


assignment  may  lose  his  mortgage, 
unless  he  can  prove  that  the  pur- 
chaser at  the  foreclosure  sale  had 
notice  or  knowledge  of  the  assign- 
ment at  the  time  of  his  purchase, 
atizens'  State  Bank  v.  Julian,  153 
Ind.  655,  55  N.  B.  1007. 

In  Pennsylvania  the  record  of 
an  assignment  of  a  mortgage  is  no- 
tice to  subsequent  assignees  of  the 
mortgage.  Neide  v.  Pennypacker, 
9  Phila.  86.  And  to  subsequent 
purchasers  and  mortgagees  as  well. 
Leech  v.  Bonsall,  9  Phila.  204. 
These  decisions  are  based  on  the 
act  of  April  9,  1849,  |  14.  So  far 
as  the  general  recording  act  of 
1715  Is  concerned,  "though  there 
has  been  no  express  decision  that 
under  it  an  assignment  of  a  mort- 
gage may  be  recorded,  so  as  to  be 
notice  to  subsequent  purchasers, 
yet,  taking  the  latest  expression  of 
the  Supreme  Court  on  the  subject, 
we  might  so  decide  without  dis- 
regarding any  binding  authority, 
or  any  clearly  indicated  opinion  of 
that  court."  Per  Mr.  Justice 
Mitchell  in  Neide  v.  Pennypacker, 
9  Phila.  86,  citing  Philips  v.  Bank, 
18  Pa.  St  394,  401.  In*  the  later 
case  of  Pepper's  Appeal,  77  Pa.  St 
378,  it  was  distinctly  held  that  the 
recording  of  an  assignment  is  no- 
tice to  a  subsequent  assignee  under 
the  above  statute.  Mr.  Justice 
Mercur,  delivering  the  opinion  of 
the  court  said  it  was  alleged  in 
the  argument  that  it  is  not  cus- 
tomary in  Philadelphia  to  search 
the  records  for  assignments  of 
mortgages.  Be  that  as  it  may.  If 
any  custom  exists  not  in  harmony 
with  the  act.  it  must  give  way. 
Malas  usus  abolendus  est 

In  Maryland  provision  was  made 
for  recording  assignments  of  mort- 
gages by  Act  1868,  ch.  373;  R. 
Code  1878,  art  44.  §§  37,  38;  but 
this  does  not  affect  an  equitable 
assignment.  Byles  v.  Tome,  39  Md. 
461. 

In  Virginia  the  assignee  of  a 
mortgage  is  not  regarded  as  a  pur- 
chaser, and  the  record  of  the  as- 
signment is  not  notice  to  third  per- 
sons. Gordon  v.  Rixey,  76  Va.  694, 
701. 

In  Delaware  an  assignment  of  a 
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application.***  An  acknowledgment  is,  of  course,  essential  to  a  valid 
record.**"  The  assignment  is  invalid  against  subsequent  purchasers 
without  notice  unless  it  is  recorded.  Consequently,  if  a  mortgagee 
transfers  the  note  secured  by  the  mortgage,  or  makes  a  formal  assign- 
ment of  the  mortgage  which  is  not,  recorded,  and  afterwards  enters 
a  satisfaction  of  the  mortgage  upon  the  record,  or  if  the  mortgagee 
lakes  a  conveyance  of  the  equity  of  redemption,  and  then  with  an  ap- 
parent ample  title  conveys  the  property  to  another,  the  mortgage 
ceases  to  be  a  lien  as  against  one  who  purchases  the  property  in  good 
faith  and  without  notice.**^  In  like  manner  an  assignee  of  the  mort- 
gage is  not  bound  by  an  unrecorded  agreement  executed  between  the 
parties  to  the  mortgage,  whereby  the  mortgagee  was  bound  to  release 
a  portion  of  the  premises  upon  receiving  a  certain  sum  in  payment.*** 
The  doctrine,  that  the  assignee  of  a  mortgage  takes  it  subject  to  all 
•equities  existing  between  the  mortgagor  or  his  grantees  and  the  mort- 
gagee, cannot  be  applied  to  those  instruments  which  are  properly 
designated  in  the  recording  acts  as  conveyances,  which  both  a  re- 


mortgage  attested  by  one  credible 
witness  is  valid.  Laws  1887,  ch. 
213. 

In  Xansat  a  staute  was  enacted 
in  1897  with  a  view  to  compelling 
the  recording  of  assignments  and 
prescribing  as  a  penalty  for  failure 
to  record,  that  no  assignment  of  a 
mortgage  shall  be  received  against 
the  mortgagor,  his  heirs,  personal 
representatives  or  assigns.  In  any 
court  unless  the  same  shall  have 
been  acknowledged  and  recorded. 
The  statute  does  not  annul  the 
mortgage  but  prevents  the  use  of 
the  assignment  as  evidence  to  es- 
tablish the  ownership  of  the  mort- 
gage. Myers  v.  Wheelock,  60  Kan. 
747,    57   Pac.   956. 

"■Reeves  v.  Hayes,  95  Ind.  521, 
where  the  subject  Is  ably  consid- 
ered by  Chief  Justice  Elliott; 
Bowling  V.  Cook,  39  Iowa,  200; 
Summers  v.  Kllgus,  14  Bush,  449; 
and  by  Justices  Nlblack  and  Zol- 
lars  In  dissenting  opinions.  Det- 
wllder  V.  Heckenlalble,  63  Kan.  627, 
^6  Pac.  653. 

"•Wright  V.  Shlmek,  8  Kan.  App. 
353.   55   Pac.   464. 

"'Bowling  V.  Cook,  39  Iowa.  200; 
Swasey  v.  Bmerson,  168  Mass.  118, 
46  N.  E.  426.  60  Am.  St.  368;  Por- 
ter V.  Ourada,  51  Neb.  510,  71  N. 
W.  52;  Jenks  v.  Shaw,  99  Iowa, 
604,  68  N.  W.  900;  Commercial 
Bank  v.  King,  107  Ala.  484,  18  So. 


243;  Ferguson  v.  Glassford,  68 
Mich.  36,  35  N.  W.  820;  Sheldon 
V.  Holmes,  58  Mich.  188.  24  N.  W. 
795;  Glrardln  v.  Lampe,  58  Wis. 
267.  16  N.  W.  614;  Van  Keuren  v. 
Corkins,  66  N.  Y.  77;  Clark  v. 
Mackin,  95  N.  Y.  346;  Henderson 
V.  Pilgrim,  22  Tex.  464;  Turpin  v. 
Ogle,  4  Bradw.  611;  Smith  v.  Keo- 
hane,  6  Bradw.  585;  Bacon  v.  Van 
Schoonhoven,  87  N.  Y.  446,  19  Hun, 
158;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Talbot,  113  Ind.  373.  3  Am.  St. 
Rep.  655,  14  N.  E.  586;  Lewis  v. 
Kirk,  28  Kan.  497,  42  Am.  Rep. 
173;  Morris  v.  Beecher,  1  N.  D.  130, 
45  N.  W.  696;  Commonwealth  v. 
Globe  Ins.  Co.  168  Mass.  80,  46  N. 
E.  410;  McAullffe  v.  Renter,  166 
111.  491,  46  N.  E.  1087;  Beuhler  v. 
McCormick,  169  111.  269,  48  N.  E. 
287.  Otherwise  in  Oregon.  Also  in 
California:  Woodward  v.  Brown, 
119  Cal.  283,  51  Pac.  2,  63  Am.  St. 
108;  Watson  v.  Dundee  M.  ft  T. 
Co.  12  Oreg.  474,  8  Pac.  548.  In 
Hew  York  the  record  of  an  assign- 
ment of  a  recorded  mortgage  is  not 
necessary  as  against  the  subse- 
quent purchaser  of  the  mortgaged 
land  but  only  against  a  subsequent 
purchaser  of  the  mortgage.  Cur- 
tis V.  Moore,  152  N.  Y.  159,  46  N.  E. 
168. 

"•Warner  v.  Wlnslow,  1  Sandf. 
Ch.  430;  St.  John  v.  Spalding,  1 
Thomp.  ft  C.  483. 
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lease  of  a  mortgage  and  an  agreement  for  such  release  would  be,  with- 
out nullifying  the  acts  to  that  extent,  and  withholding  the  protec- 
tion they  were  designed  to  confer^upon  purchasers.**' 

But  the  record  of  an  assignment  of  a  mortgage  is  not  constructive 
notice  of  it  to  the  mortgagor  so  as  to  make  invalid  a  payment  made 
by  him  to  the  mortgagee.**®  It  is  desirable,  for  this  reason,  that  per- 
sonal notice  should  be  given  him  of  the  assignment,  though  the  as- 
signee's title  is  complete  without  notice  to  the  owner  of  the  equity 
of  redemption.*** 

A  purchaser  of  the  equity  of  redemption  is  charged  with  notice  of 
an  assignment  of  the  mortgage  which  has  been  recorded  prior  to  the 
purchase.***  The  record  of  the  assignment  is  a  part  of  the  record 
title  of  which  he  must  take  notice  at  the  time  of  his  purchase. 

It  has  been  held  that  a  power  of  attorney  to  assign  a  mortgage,*** 
or  one  to  collect  a  mortgage  and  discharge  it,  ***  is  not  within  the 
recording  acts,  and  therefore  a  record  of  them  is  not  notice. 

§  480.  It  is  provided  by  statute  in  several  States  that  the  record- 
ing of  an  assignment  of  a  mortgage  shall  not  in  itself  be  deemed 
notice  of  such  assignment  to  the  mortgagor,  his  heirs,  or  personal 
representatives,  so  as  to  invalidate  any  payment  made  by  them  to 
the  person  holding  the  bond  or  note.***  But  such  a  statute  does  not 
apply  to  a  purchaser  of  the  equity  of  redemption,  or  to  a  subsequent 
mortgagee,  or  an  assignee  of  his  mortgage,***  unless  it  is  in  terms 
made  applicable  to  him.    A  purchaser  of  land  already  subject  to  a 

"•  St.  John  V.  Spalding,  1  Thomp.  "•  Williams    v.    Birbeck,    Hoffm. 

ft  C.  483.     .  359. 

*•*  Hubbard  v.  Turner,  2  McLean,  '•*  Jackson    v.    Richards,    6    Cow. 

519;  Ely  v.  Scofield,  35  Barb.  330;  617. 

N.  Y.  Life  Ins.  ft  Trust  Co.  v.  »"  California:  Civ.  Code,  §  2935; 
Smith,  2  Barb.  Ch.  82;  Lockrow  Acts  1874,  p.  261;  Codes  ft  Stat- 
v.  Cline,  4  Kan.  App.  716.  Xinne-  utes  1876,  §  7935.  Kansas:  Dass- 
tota:  a.  S.  1894,  §  4183;  Bobbins  ler's  Stats.  1876,  ch.  68,  §  3.  Lar- 
V.  Larson,  69  Minn.  436,  72  N.  W.  ned  v.  Donovan,  155  N.  Y.  341.  49 
456,  65  Am.  St.  572;  Olson  y.  N.  E.  942.  See  Rogers  v.  Peck- 
Northwestern  Guar.  Loan  Co.  65  ham,  120  Cal.  238,  52  Pac.  483. 
Minn.  475,  68  N.  W.  100.  Nebraska:  Xichiiran:  Howell's  Stats.  §  5687. 
The  statute  does  not  apply  to  a  XlnneBota:  O.  S.  1878,  ch.  40,  §  24. 
purchaser  from  the  mortgagor  nor  Nebraska:  Compiled  Stats.  1881,  p. 
to  mortgages  securing  negotiable  392.  New  York:  1  R.  S.  7th  ed.  p. 
notes.  Stark  v.  Olsen,  44  Neb.  646,  763,  §  41.  Oregon:  Annot.  Laxrs 
63  N.  W.  37;  Eggert^v.  Beyer.  43  1887,  §  3030.  Wisconsin:  G.  S. 
Neb.  711,  62  N.  W.  57;  Williams  1894.  §  4183.  Bobbins  v.  Larson. 
V.  Keyes.  90  Mich.  290,  51  N.  W.  69  Minn.  436.  72  N.  W.  456.  Wyo- 
520.  30  Am.  St.  438.  mlng  Territory:     R.  S.  1887.  §  22. 

"*  Jones  V.   Gibbons.   9   Ves.   407,  '"Robbins    v.    Larson,    69    Minn. 

410.     Ex   parte   Harnett,   1    De    G.  436.  72  N.  W.  456;  Viele  v.  Judson, 

194.  82  N.  Y.  32. 

'"Brewster  v.  Carnes,  103  N.  Y. 
556,  9  N.  E.   323. 
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mortgage  is  chargeable  with  notice  of  an  assignment  of  the  mortgage 
which  has  been  recorded  prior  to  his  purchase.^®^ 

On  the  other  hand,  in  two  or  three*  States  the  record  of  an  assign- 
ment is  notice  to  the  owner  of  the  equity  of  redemption,  as  well  as 
to  subsequent  purchasers.^ *^ 

The  object  of  the  statutory  provision  that  the  record  of  an  assign- 
ment shall  not  be  deemed  in  itself  notice  to  the  mortgagor,  his  heirs, 
or  personal  representatives,  of  such  assignment,  so  as  to  invalidate 
any  payment  made  by  him  or  them  to  the  mortgagee,  is  to  save  the 
necessity  of  examining  the  record  every  time  a  payment  is  made.  It 
is  argued,  therefore,  that  for  all  other  purposes  the  record  of  the  as- 
signment is  notice  even  to  the  mortgagor.  Accordingly  under  such 
a  provision  it  has  been  held  that  the  record  of  an  assignment  of  a 
mortgage  is  constructive  notice  as  against  a  grantee  of  the  mortga- 
gor that  the  mortgagee  can  no  longer  deal  with  the  mortgage  title, 
and  that  a  subsequent  discharge  or  release  of  the  mortgage  executed 
by  the  mortgagee  is  invalid.^**  If  the  release  is  obtained  by  the  mort- 
gagor himself  without  the  payment  of  any  sum  of  money  upon  the 
mortgage  debt,  the  statute  does  not  protect  him  against  the  effect  of 
an  assignment  already  recorded.*^® 

§  481.  The  effect  of  recording  an  assignment  is  not  only  to  pro- 
tect the  assignee  against  a  subsequent  sale  of  the  mortgage  by  the  ap- 
parent holder  of  it,  but  also  to  prevent  a  wrongful  discharge  of  it  by 
the  mortgagee.^^^  It  is  true  that  as  against  subsequent  purchasers 
of  the  premises,  or  the  holders  of  subsequent  mortgages  upon  them, 
and  attaching  and  judgment  creditors,  the  record  of  a  prior  mortgage 
is  suflBcient  notice  of  its  existence  without  the  record  of  an  assignment 
of  the  mortgage  to  one  who  has  purchased  it.    The  failure  to  record 

•^Brewster  v.  Carnes,  103  N.  Y.  2  Lans.  470;  Vlele  v.  Judson,  82  N. 

556,  9  N.  B.  323.  Y.   32. 

«Hcw  Jersey:  R.  S.  1877.  p.  708,  "^Belden  v.  Meeker,  47  N.  Y.  307, 

S  32.     If  an  assignment  be  not  re-  2  Lans.  470. 

corded,  payment  to  the  mortgagee  ^"§§    566,    872,    956;     Crane    v. 

without   knowledge   of   the   assign-  Turner,  67  N.  Y.  437;  Van  Keuren 

ment   and    a   release    by   him    are  v.  Corkins,  66  N.  Y.  77;   Passump- 

binding  upon  the   assignee.     Shot-  sic  Sav.  Bank  v.  Buck,  71  Vt.  190, 

well   V.  Matthews    (N.  J.   Eq.),   21  192,   44   Atl.   93;    Lamed   v.   D6no- 

Atl.   1067.  van,  155  N.  Y.  341,  aff'm'g  84  Hun, 

Indiana:   Acts  1877,  ch.  58.  §   1;  533;     Torrey    v.    Deavitt,    53    Vt. 

R.  S.  1881,  |§  1093.  1094;  Connecti-  331*,   Viele  v.  Judson.  82  N.  Y.  32; 

cut  Mut  L.  Ins.  Co.  v.  Talbot,  113  Brewster  v.  Carnes.  103  N.  Y.  556, 

Ind.  373,  3  Am.  St.  Rep.  655.  14  N.  '9   N.   E.   323;    Ladd   v.    Campwbell, 

E.   586.     Prior  to  this  statute  the  56   Vt.   529;    Parmenter  v.   Oakley, 

record   of  an   alignment   was  not  69  Iowa.  388.  28  N.  W.  653;   Penn- 

notice.     Reeves  v.   Hayes.   95   Ind.  sylvanla   Salt  'Co.   v.   Neel,   54    Pa. 

521.     North  Dakota  and  South  Da-  St.    9;    Henderson    v.    Pilgrim.    22 

kota:    Civ.  Code,  S  1629.  Tex.   464. 

«•  Belden  v.  Meeker,  47  N.  Y.  307, 
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the  assignment  does  not  blot  out  the  record  of  the  mortgage  itself.^'* 
If  the  premises  are  conveyed  to  the  mortgagee  after  he  has  assigned 
the  mortgage^  there  is  no  merger  of  the  mortgage  title.^^'  It  makes 
no  difference  that  the  assignment  is  not  recorded.  If  the  mortgagee, 
in  this  condition  of  the  title,  then  conveys  the  estate  to  one  who  pur- 
chases without  knowledge  of  the  assignment  of  the  mortgage,  the 
question  arises  whether  the  assignee,  having  omitted  to  record  his  as- 
signment, thus  leaving,  so  far  as  the  record  shows,  a  complete  title 
in  the  mortgagee,  can  be  protected  in  his  title  as  against  the  pur- 
chaser from  the  mortgagee.^^* 

Of  course  such  purchaser  is  charged  with  constructive  notice  of 
the  existence  of  a  mortgage,  and  of  the  continuance  of  its  lien,  by 
its  record.  Having  this  information  he  is  chargeable  in  law  with  the 
further  notice  that  the  mortgage  is  a  lien  in  the  hands  of  any  person 
to  whom  it  may  have  been  legally  transferred,  and  that  the  record 
of  such  transfer  is  not  necessary  to  its  validity,  nor  as  a  protection 
against  a  purchaser  of  the  property  mortgaged,  or  any  other  person 
than  a  subsequent  purchaser  in  good  faith  of  the  mortgage  itself,  or 
the  bond  or  debt  secured  by  it;  but  rather  that  one  purchasing  the 
premises  from  the  mortgagee  would  take  them  subject  to  the  lien  of 
the  mortgage  irrespective  of  the  ownership  of  it,  unless  the  mortgagee 
was  the  owner.  That  knowledge  and  uotice  make  it  his  duty,  in  the 
exercise  of  proper  diligence,  to  inquire  whether  his  vendor,  the  mort- 
gagee, is  still  the  owner  of  the  mortgage,  and  his  ommission  to  make 
that  inquiry  deprives  him  of  the  protection  of  a  bona  fide  pur- 
chaser.^^* 

The  rule  that  a  mortgagor  is  entitled  to  deal  with  the  mortgagee  as 
the  holder  of  the  mortgage,  until  he  has  actual  notice  of  an  assign- 

*"  Campbell  v.   Vedder,   3   Keyes,  sells  and   conveys  land   to  B.     B. 

174,  1  Abb.  App.  Dec.  295;  Sprague  gives  back  a   bond  and   mortgage 

V.   Rockwell,   51   Vt.   401 ;    Viele  v.  for   the   purchase-money.     A.    sells 

Judson,    82    N.    T.    32;    Fisher    v.  and  assigns  the  bond  and  mortgage 

Cowles,  41  Kan.  418,  21  Pac.   228;  to    C,    and    afterwards    receives   a 

EnoB  V.  Cook,  65  Cal.  175,  3  Pac.  conveyance    of    the    equity    of    re- 

632;    Bridges   v.    Bldwell.    20   Neb.  demption  from  B.,  and  then  by  a 

185.  29  N.  W.  302;  Quimby.  v.  Wil-  full    covenant    deed    conveys    the 

Hams,  67  N.   H.  489,  41  Atl.  862;  land,  and  all  his  estate  and  inter- 

Burt  V.  Moore,  62  Kan.  536,  64  Pac.  est  in  the  land,  to  D." 
57.  »"  §  a04;  Purdy  v.  Huntington,  42 

It  is  a  too  narrow  view  of  the  N.  Y.  334,  overruling  46  Barb.  389. 

authorities  to  say  that  the  record  1    Am.    Rep.    532.     And    see    Van 

of  the  assignment  protects  merely  Keuren  v.  Corklns,  6  Thomp.  ft  C. 

against    a    subsequent    assignment*  355,  4  Hun.  129,  66  N.  Y.  77;  Oilllg 

by  the  mortgagee.  v.  Maass,  28  N.  Y.  191;  Warner  v. 

*"  Campbell   v.   Vedder,   3   Keyes,  Wlnslow,   1    Sandf.    Ch.    430;    Bur- 

174.  1  Abb.  App.   Dec.  295;    Purdy  bans  v.  Hutcheson.  25  Kan.  625,  37 

V.  Huntington,  42  N.  Y.  334,  1  Am.  Am.  Rep.  274;  Oregon  Trust  Co.  v. 

Rep.   532.  Shaw.  5  Sawyer,  336,  quoting  and 

"*Thls,    then,    is   the    case:    "A.  approving  the  text. 
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ment,  has  no  application  when  the  mortgage  is  given  to  secure  a  ne- 
gotiable note,  and  this  is  transferred  before  it  is  due.^^' 

A  different  rule  prevails  in  Massachusetts.*^^  There  the  estate  of 
a  mortgagee  of  land  is  a  legal  estate,  which  passes  by  the  same  in- 
struments of  conveyance  as  other  legal  estates.  It  is  declared  to  be 
as  important  to  be  able  to  ascertain  from  the  registry  the  existence 
or  continuance  of  a  mortgage  as  of  any  other  legal  title.  "Not  unfre- 
quently  the  whole  or  part  of  an  estate  held  in  mortgage  is  released 
or  conveyed  when  the  debt  is  not  paid ;  and  in  the  absence  of  fraud,  a 
conveyance  by  the  party  who  appears  on  the  record  to  be  the  owner 
of  the  mortgage  should  be  sufficient  to  protect  a  purchaser  who  has 
no  actual  or  constructive  notice  of  title  in  any  other."*^*  Therefore 
as  held  in  a  later  case,  "one  who  takes  a  conveyance  of  a  mortgage, 
either  by  a  formal  assignment  or  a  quit  claim  deed,  from  a  person 
who  appears  of  record  to  be  the  owner  of  it,  will  acquire  a  gctod  title 
as  mortgagee,  imless  he  has  actual  notice  or  information  of  a  defect 
in  the  title.""*^ 

A  mortgage  covered  separate  tracts,  and  after  its  assignment  and  be- 
fore it  was  recorded  the  original  mortgagees  executed  a  release  of  part 
of  the  property,  acknowledging  therein  a  payment  of  part  of  the  se- 
cured debt;  which  release  was  recorded;  and  thereafter  and  before 
the  assignment  was  recorded^  a  third  person  took  a  second  mortgage 
upon  the  property  remaining  subject  to  the  first  mortgage.  It  was 
held,  that  the  second  mortgagee  had  the  right  to  rely  upon  the  rec- 
ord, and  as  against  her  the  payment  recited  in  the  release  must  be 
•considered  as  having  been  properly  made  and  the  amount  secured  by 
the  first  mortgage  reduced  to  that  extent.**® 

§  482.  An  assignee  of  a  mortgage  is  a  purcliaser,  and  is  entitled 
io  the  protection  of  the  recording  acts  as  much  as  a  purchaser  of  the 
equity  of  redemption.*®*  If  he  purchases  in  good  faith,  and  for  a 
valuable  consideration,  he  is  not  chargeable  with  any  notice  his  as- 
signor had  of  prior  incumbrances  upon  the  property,  provided  he 
records  his  assignment  before  such  prior  mortgage  or  other  deed  is 

'^  Jones  V.  Smith,  22  Mich.  360. 

»"  Welch  V.  Priest,  8  Allen,  165; 
Wolcott  V.  Winchester,  15  Gray, 
461,  stated  in  §  S04;  Blunt  v.  Nor- 
ris,  123  Mass.  55.  25  Am.  Rep.  14. 
So  by  statute  in  Maryland:  Act 
1868,  eh.  373.  The  act  does  not 
affect  equitable  assignments.  Byles 
V.  Tome,  39  Md.  461.  So  in  Ver- 
mont: Ladd  V.  Campbell,  56  Vt 
^529. 


^^  Welch  V.  Priest,  8  Allen,  165, 
per  Hoar,  J. 

»"  Stark  V.  Boynton,  167  Mass. 
443;  citing  Gallagher  v.  Galletley, 
128  Mass.  367;  Morse  v.  Curtis,  140 
Mass.    112. 

*"  Frank  v.  Snow,  6  Wyo.  42. 

"^Westbrook  v.  Gleason,  79  N.  Y. 
23;  Decker  v.  Boice,  83  N.  Y.  215; 
Smyth  V.  Knickerbocker  L.  Ins.  Co. 
84  N.  Y.  589;  Butler  v.  Mazeppa 
Bank,  94  Wis.  351,  68  N.  W.  998. 
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recorded.*®*  He  is  then  chargeable  only  with  constructive  notice, 
such  as  is  aflforded  by  record,  or  by  open  and  adverse  possession  of 
the  premises  by  another.*®'  The  assignee  gains  priority  in  such  case, 
not  by  the  prior  recording  of  the  assigned  mortgage,  but  by  the  prior 
recording  of  his  own  assignment.*®*  If  the  assignee  omits  to  record 
his  assignment,  and  an  elder  mortgage  of  which  he  had  no  notice,  but 
of  which  his  assignor  had  notice,  is  first  recorded,  he  will  hold  sub- 
ject to  such  elder  mortgage;  and  he  would  also  hold  subject  to  it  if 
such  elder  mortgage  had  been  recorded  before  he  took  the  assignment, 
but  after  the  recording  of  the  mortgage  assigned.*®* 

The  assignee  of  a  mortgage  takes  all  the  rights  of  his  assignor,  and 
if,  in  the  hands  of  the  assignor,  it  was  entitled  to  priority  over  an- 
other mortgage  under  the  statute  because  of  its  priority  of  record, 
and  of  the  fact  that  it  was  taken  by  the  assignor  for  a  full  considera- 
tion, and  without  notice  that  the  other  mortgage  had  in  fact  been 
previously  executed,  it  has  the  same  priority  in  the  hands  of  the  as- 
signee, although  he  may  have  taken  it  with  knowledge  of  the  facts.*®* 

If  a  mortgage  be  assigned,  but  the  assignment  is  not  recorded  until 
after  the  mortgagor  makes  a  conveyance  of  the  mortgaged  premises 
to  the  mortgagee,  and  the  latter  executes  another  mortgage  of  the 
same,  which  deed  and  subsequent  mortgage  are  first  recorded,  the 
last  mortgage  will  take  precedence  of  the  first ;  but  another  mortgage 
after  the  recording  of  the  assignment  of  the  first  mortgage  will  be 
subject  thereto.*®^ 

A  second  mortgagee  assigned  his  mortgage  and  part  of  the  debt, 
but  the  assignment  was  not  recorded.  Subsequently  the  mortgagor 
conveyed  the  land  to  the  second  mortgagee.  The  first  mortgagee  then 
released  his  mortgage,  and  took  a  third  mortgage  on  the  land  for  the 
unpaid  principal  and  interest,  without  actual  knowledge  of  the  as- 
.  signment,  and  on  the  faith  of  the  record  and  of  the  second  mortga- 
gee's representation  that  his  mortgage  had  been  extinguished  by 
merger.    It  was  held  that  he  was  entitled  to  priority  oyer  the  assignee 


"'Decker  v.  Bolce,  83  N.  Y.  215. 

*"  Union  College  v.  Wheeler,  59 
Barb.  585;  Jacksbn  v.  Van  Valken- 
burgh,  8  Cow.  260;  Bush  v.  Lath- 
rop,  22  N.  Y.  535,  549;  Varlck  v. 
Briggs,  6  Paige,  323;  Jackson  v. 
Given,  8  Johns.  137,  5  Am.  Dec. 
328;  Jackson  v.  Reid.  30  Kan.  10, 
1  Pac.  308. 

"•Decker  v.  Bolce,  83  N.  Y.  215. 
The  contrary  rule  declared  in 
Jackson  v.  Van  Valkenburgh,  8 
Cow.  260,  is  no  longer  in  force. 
Bank  v.  Frank,  13  J.  ft  S.  404. 


*~Fort  V.  Burch,  5  Denio,  187; 
De  Lancey  v.  Stearns,  66  N.  Y.  157: 
Brower  v.  Wltmeyer,  121  Ind.  83, 
22  N    E    975 

^"Coonrod  v.  Kelly.  119  Fed.  841. 

"'McCormick  v.  Bauer,  122  111. 
573,  13  N.  E.  852;  Brewster  v. 
Carnes,  103  N.  Y.  556,  9  N.  E.  323: 
Butler  V.  Bank  of  Mazeppa.  94  Wis. 
351.  68  N.  W.  998;  Jenks  v.  Shaw. 
99  Iowa,  604.  68  N.  W.  900,  61  Am. 
St.  256. 
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claiming  tinder  the  unrecorded  assignment  of  the  second  mortgage, 
though  such  mortgage  was  never  actually  discharged  of  record.*®^ 

And  so,,  where  there  were  two  successive  mortgages  of  the  same 
land,  and  the  mortgagor  in  the  first  mortgage  was  the  mortgagee  in 
the  second,  and  the  second  mortgage  was  first  recorded  and  was  then 
assigned  to  a  bona  fide  purchaser  for  value  before  the  first  mortgage 
was  recorded,  but  the  assignment  was  not  recorded  until  after  the  re- 
cording of  the  first  mortgage,  the  mortgagee  in  the  second  mortgage 
could  not  claim  priority,  because  when  he  recorded  his  mortgage  he 
had  notice  of  the  prior  mortgage  which  he  had  himself  executed.  It 
was  held,  in  a  controversy  between  assignees  of  the  respective  mort- 
gages, that  the  assignee  of  the  second  mortgage  could  derive  no  bene- 
fit from  the  prior  record  of  his  mortgage,  as  he  stood  as  to  that  in 
the  shoes  of  his  assignor ;  and  that  he  was  not  entitled  to  priority  by 
the  record  of  his  assignment,  because,  the  first  mortgage  was  recorded 
before  the  recording  of  his  assignment.  But  it  was  conceded  that  if 
he  had  recorded  his  assignment  before  the  first  mortgage  was  re- 
corded he  would  have  gained  a  preference.^^'  . 

If  a  mortgagee  assigns  one  of  the  notes  secured  by  a  mortgage,  and 
afterwards  assigns  another  note  secured  by  it,  together  with  the  mort- 
gage, to  another  person,  the  latter  assignee  is  not  protected  against 
the  assignee  of  the  note  as  an  innocent  purchaser,  because  the  mort- 
gage itself  is  notice  to  him  of  the  existence  of  such  note.^'*® 

§  483.  It  is  not  often  that  the  question  of  priority  of  rights  under 
different  assigiiments  of  the  same*  mortgage  can  arise,  because  an 
assignment  is  generally  accompanied  by  a  delivery  of  the  note  or  bond 
secured  by  the -mortgage  and  of  the  mortgage  itself;  and  except 
under  peculiar  circumstances  a  person  acting  in  good  faith  would 
not  take  a  mere  written  transfer  of  the  mortgage  title  without  a 
delivery  of  these. "^  The  fact  that  the  assignor  did  not  have  these 
papers  to  deliver  would  be  enough  ordinarily  to  put  the  purchaser  on 
his  guard,  even  if  it  did  not  amount  to  notice  to  him  of  a  prior  as- 
signment. At  any  rate,  the  absence  of  these  papers  would  be  enough 
to  put  in  doubt  his  good  faith  in  taking  the  assignment ;  and  would 
make  him  chargeable  with  notice  of  any  defect  there  may  be  in  the 
assignor's  title.^** 

"•Prltchard    v.    Kalamazoo    Col-  *^  Wilson  v.  Eigenbrodt,  30  Minn, 

lege.  82  Mich.  587,  47  N.  W.  31.  4,  13  N.  W.   907. 

••Westbrook  v.  Oleason,  79  N.  Y.  »*  Porter    v.    King,    1    Fed.    755, 

23.   reversing  same   case.   14   Hun,  quoting  text  with  approval. 

245.     This  case  is  stated   and   ap-  *•«  Kellogg  v.  Smith.  26  N.  Y.  18; 

proved  by  Andrews,  J.,  in  Decker  Brown  v.  Blydenburgh,  7  N.  Y.  141, 

V.  Boice,  83  N.  Y.  215,  221.  57  Am.  Dec.  506. 
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But  if  two  assignments  of  the  same  mortgage  by  any  means  are 
made  and  taken  by  different  persons  in  good  faith,  of  course  the  as- 
signee who  first  records  his  assignment  would  gain  the  better  title  to 
the  mortgage,  if  he  has  paid  full  value  for  it  at  the  time  of  taking 
it.  If  he  paid  only  part  of  the  consideration,  then  he  would  have 
priority  only  to  the  extent  of  the  payment  made  by  him;  for  he  is 
then  a  purchaser,  and  entitled  to  protection  only  to  that  extent.*'* 

§  484.  Manner  of  recording  an  assignment. — ^When  an  assignment 
of  a  mortgage  is  indorsed  upon  the  mortgage  deed,  which  is  referred 
to  as  "the  within  described  mortgage,"  it  is  sufBcient  to  record  the 
assignment  without  recording  the  mortgage  with  it  anew.*'*  A  ref- 
erence is  usually  made  by  the  register  from  the  record  of  one  instru- 
ment to  the  other;  but  unless  required  by  law,  this  is  not  essential. 
A  recital  of  the  names  of  the  parties  to  the  mortgage,  and  its  date, 
is  a  sufficient  identification  of  it;  although  it  is  usual  in  addition  to 
this  description,  when  the  assignment  is  not  indorsed  upon  the  mort- 
gage, to  refer,  in  the  description  of  it,  to  the  book  and  page  of  the  rec- 
ord. But  neither  a  reference  to  the  record  of  the  mortgage  nor  a 
description  of  the  mortgaged  lands  is  necessary.  An  assignment  is 
sufficient  which  so  identifies  the  mortgage  that  by  examining  the  rec- 
ords the  one  referred  to  can  be  ascertained.*'* 

It  is  usual  for  the  register  to  note  an  assignment  upon  the  margin 
of  the  record  of  a  mortgage ;  and  in  many  States  it  is  made  by  statute 
his  duty  to  do  so.  But  in  the  absence  of  such  a  statute  the  omission 
of  the  register  to  do  so  does  not  Affect  the  right  of  the  assignee.*** 

Under  a  statute  requiring  mortgages  to  be  recorded  in  separate 
books,  an  assignment  of  a  mortgage  should  be  recorded  in  a  book 
for  mortgages,  and  the  record  of  it  in  the  book  for  deeds  is  held  to  be 
of  no  avail.**^ . 

§485.  The  same  principles  apply  equally  to  the  record  of  any 
agreement  affecting  a  mortgage.  If  not  executed  with  the  formali- 
ties entitling  it  to  be  recorded,  the  record  affords  no  constructive  no- 
tice of  its  contents.  If,  for  instance,  land  subject  to  a  mortgage  is 
sold,  and  mortgaged  back  for  the  purchase  price,  the  vendor  agreeing 

"•Pickett    V.    Barron.    29    Barb.  "•Carll  v.  Taylor,  15  Minn.  171; 

505;      Purdy     v.     Huntington,     46  Soule  v.  Corbley,  65  Mich.  109.  31 

Barb.  389,  42  N.  Y.  334,  1  Am.  Rep.  N.   W.   785. 

532;   Campbell  v.  Vedder,  3  Keyes,  ""Vlele  v.   Judson.  82  N.  Y.   32. 

174;  Bush  v.  Lathrop,  22  N.  Y.  535:  *"Vlele  v.   Judson.   82   N.   Y.   32. 

Wiley   V.   Williamson.    68   Me.    71;  overruling     Moore     v.     Sloan.     60 

Oregon     Trust     Co.     v.     Shaw,     5  Barb.   442. 

Sawyer,    336;    Potter  v.    Strausky,  ^-^  Purdy  v.  Huntington,  42  N.  Y. 

48    Wis.    235,    4    N.    W.    95.      See  334.    343.    1    Am.    Rep.    582.    per 

§   568.  Lott,  J. 
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to  pay  off  the  elder  mortgage,  or  in  default  of  so  doing  to  allow  the 
purchaser  to  pay  it,  and  have  the  amount  of  it  deducted  from  the 
mortgage  given  for  the  price  of  the  land,  and  this  agreement,  with- 
out being  entitled  to  be  recorded,  is  nevertheless  put  upon  record, 
and  the  purchaser  subsequently  pays  the  elder  mortgage  as  contem- 
plated by  the  agreement,  an  assignee  of  the  mortgage  for  the  pur- 
chase-money having  no  actual  notice  of  this  agreement,  is  not  con- 
cluded by  it,  but  may  hold  his  mortgage  for  the  original  amount  of 
it."« 

A  release  of  a  part  of  the  mortgaged  premises  is  a  conveyance  by 
which  the  title  to  real  estate  may  be  affected,  and,  unless  it  be  re- 
corded, it  is  void  against  a  subsequent  assignee  of  the  mortgage  for 
value  and  without  notice.  "•  An  unrecorded  agreement  to  release  is 
in  like  manner  void  against  an  assignee  of  the  mortgage  in  good 
faith."* 

§  486.  The  registry  laws  apply  to  sales  and  mortgages  of  grow- 
ing crops  and  trees,  or  to  an  agreement  constituting  a  lien  upon 
them,  so  long  as  they  are  a  part  of  the  realty.  A  verbal  agreement, 
or  an  agreement  in  writing  not  recorded,  whereby  the  crop  is  pledged 
by  a  tenant  of  land  to  the  owner  as  security  for  advances,  is  of  no 
validity  as  against  a  mortgage  of  it  afterwards  made  and  duly  re- 
corded.*** 

A  parol  contract  for  the  sale  of  growing  trees  to  be  cut  and  re- 
moved from  the  land  is  ordinarily  a  contract,  for  the  sale  of  a  chattel 
interest,  though  the  trees  are  a  part  of  the  realty  so  long  as  they  re- 
main standing.  Therefore,  to  insure  protection  against  a  sale  or 
mortgage  of  the  land  before  the  trees  are  severed,  it  is  desirable  that 
the  sale  be  recorded.  If  the  owner  of  land  which  is  mortgaged  sells 
growing  trees,  and  the  purchaser  cuts  and  removes  the  trees  without 
knowledge  of  the  mortgage,  which  is  not  recorded,  the  mortgagee  has 
no  title  to  the  timber  as  against  such  purchaser,  and  cannot  main- 
tain replevin  for  it.*** 

§487.  The  statutes  providing  for  mechanics'  liens  qualify  and 
affect  and  sometimes  destroy  the  priority  of  conveyances  as  estab- 


>"  Button  V.  Ives,  5  Mich.  515. 

**  Mutual  Life  Ins.  Co.  v.  Wil- 
cox, 55  How.  Pr.  43. 

"•St.  John  V.  Spaulding  1  T.  & 
G.   4S3. 

'^  Jones  V.  Chamberlin,  5  Heisk. 
210.  This  case  is  distinguished 
from  Tedford  v.  Wilson,  3  Head. 
811,  where  it  was  agreed  that  the 
proceeds  of  a  farm  should  be  liable 
for  the  wages  of  a  person  who  en- 


tered into  possession  of  it  and  car- 
ried it  on  for  the  owner.  Being 
in  possession,  he  was  held  to  be 
entitled  to  apply  the  crops  to  the 
satisfaction  of  his  claim  for  wages 
as  against  a  creditor  of  the  owner, 
and  that  the  registration  act  did 
not  apply.  As  to  mortgages  of 
crops,  see  Jones  on  Chattel  Mort- 
gages. §§  142-146. 
*»Banton  v.  Shorey,  77  Me.  48. 
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lished  by  the  registry  laws ;  and  it  is  therefore  important  that  these 
statutes  should  be  considered  in  connection  with  the  registry  laws. 
Such  liens  may  be  given  priority  of  mortgages  executed  and  recorded 
subsequently  to  the  date  of  the  contract  under  which  the  lien  is 
claimed,  as  is  the  case  in  Massachusetts  and  Maine  ;^®'  but  more  fre- 
quently mechanics'  liens  are  given  precedence  of  mortgages  upon  the 
property  recorded  after  the  commencement  of  the  work  or  improve- 
ment for  which  the  lien  is  claimed.  The  argument  in  favor  of  such  a 
provision  is,  that  one  who  takes  a  mortgage  upon  a  building  in  process 
of  erection,  or  upon  land  upon  which  any  improvements  for  which  a 
lien  is  given  are  making,  is  bound  to  know  that  there  may  be  a  lien 
upon  the  property  for  the  work  already  done,  and  to  assume  that  the 
work  is  to  go  forward,  and  that  there  may  be  a  further  lien  for  com- 
pleting the  work.  It  is  not  desirable,  either,  that  the  execution  of  a 
mortgage  upon  the  land  should  be  permitted  to  arrest  the  work  and 
prevent  its  completion  as  would  most  likely  happen  if  the  making  of 
the  mortgage  had  the  effect  of  postponing  any  lien  afterwards  filed. 
It  is  regarded  also  as  just  that  the  mechanic  should  have  the  benefit  of 
the  labor  and  materials  that  go  into  the  property  and  give  it  value, 
rather  than  the  mortgagee,  who  has  taken*  his  mortgage  during  the 
progress  of  the  work.^®* 

Under  such  statutes,  a  mortgage  made  in  good  faith  to  secure 
luture  advances  on  a  building,  if  recorded  before  the  commencement 
of  the  building,  is  entitled  to  priority  over  liens  for  labor  or  ma- 
terials, although  the  advances  are  not  made  till  after  the  commence- 
ment of  the  building.*®* 

Under  still  other  statutes,  a  bona  fide  mortgagee  is  regarded  as  a 
purchaser  who  is  not  affected  by  a  mechanics'  lien  unless  he  has  re- 
ceived actual  or  constructive  notice  of  it  in  a  manner  prescribed; 
and  the  fact  that  the  mechanic  is  at  work  upon  the  building  at  the 
time  of  the  mortgage  is  not  actual  notice  of  his  lien.*"® 

There  are  statutes,  however,  which  give  a  mechanics'  lien  prece- 

""Dunklee    v.    Crane,    103    Mass.  **•  Davis  v.  Bilsland,  18  Wall.  659; 

470;    Farnham    v.    Richardson.    91  Neilson  v.  Iowa  Eastern  R.  Ck).  44 

Me.    559,    40    Atl.    553;    Monticello  Iowa,   71;    Equitable   Life   Ins.  Co. 

Bank  v.  Sweet,  64  Ark.  502,  43  S.  v.   Slye,   45   Iowa.   615. 

W.  500.  ""Wisconsin  Planing  Mill  Co.  v. 

For  lien  laws  affecting  the  prior-  Schuda.  72  Wis.  277,  39  N.  W.  558; 

ity     of     railroad     mortgages,     see  Flint.  Ac.  Manuf.  Co.   v.   Douglass 

Jones  on   Liens,    §§    1618-1675.  Sugar  Co.  54  Kan.  455,  38  Pac.  566; 

For  a  statement  of  the  law  as  to  Keystone  Iron  Works  Co.  v.  Dong- 
priority   between   mechanicsf    liens  lass  Sugar  Co.  65  Kan.  195,  40  Pac. 
and  mortgages,  see  Jones  on  Liens,  273. 
$§  1457-1486.  ""Foushee   v.    Origsby,    12   Bush. 

As  to  priority  of  statutory  liens  75;   Gere  v.  Cushlng,  5  Bush,  304. 
for  water  rates,  see  Jones  on  Liens, 
§  102. 
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dence  over  a  mortgage  which  was  a  lien  on  the  land  before  the  build- 
ing was  commenced.*"^  • 

This  lien  is  waived  by  taking  a  mortgage*®*  or  other  security  for 
the  amount  for  which  a  lien  might  be  claimed. 

The  commencement  of  a  building,  within  the  meaning  of  these 
statutes,  is  the  first  labor  done  op  the  ground  which  is  made  the 
foundation  of  the  building,  and  forms  part  of  the  work  suitable  and 
necessary  for  its  construction.  **•  It  is  some  work  or  labor  on  the 
^ound,  such  as  beginning  to  dig  the  foundation,  which  every  one 
<»an  see  and  recognize  as  the  commencement  of  a  building;  and  the 
work  moreover  must  be  done  with  the  intention  thus  formed  of  con- 
tinuing it  to  completion.*" 

When  a  building  is  changed  or  enlarged,  the  lien  attaches  from 
the  commencement  of  the  alteration  on  the  ground,  and  is  subject 
to  liens  that  had  previously  attached.*^*  As  against  a  mortgage  the 
lien  of  which  attached  after  such  commencement  of  a  building  or 
of  alterations  and  additions  to  it,***  a  lien  can  be  supported  for  ma- 
chinery and  fixtures  afterwards  furnished,  although  not  upon  the 
ground  at  the  time,  and  the  work  was  not  done  there,  but  at  a  dis- 
tance in  shops.  When  additions  to  an  old  building  are  in  their  ex- 
tent and  value  significant  enough  to  give  notice  to  purchasers  and 
creditors  of  the  change  in  the  character  of  the  property,  the  additions 
so  made,  the  wx>rk  and  materials  furnished  therefor,  and  the  ma- 
chinery placed  therein,  are  subjects  of  mechanics'  liens  as  new  build- 
ings.*** 

A  mechanic's  lien  for  repairing  or  enlarging  a  building  is  not  par- 
amount to  an  existing  xnortgage  upon  it,  even  where  such  lien  re- 
lates back  to  the  commencement  of  the  work  upon  a  building,  so 
that,  when  a  mortgage  covers  a  building  partially  erected,  a  lien  for 
work  done  or  materials  furnished  in  completing  the  building  would 
relate  back  to  the  time  of  the  commencement  of  the  building,  and 
would  take  precedence  of  the  mortgage.*^*  This  rule  prevails  al- 
though the  building  be  changed  so  that  very  little  of  the  original 
structure  remains ;  as,  for  instance,  where  there  was  a  mortgage  upon 

*"As     in     Oregon:     Hill's     Ann.  v.  Lester,   36  Md.   65,   70;    Jean  v. 

Laws.  §  3671;  Cooper  Manuf.  Co.  v.  Wilson,   38   Md.   288,   296. 

Delahunt,    36    Oreg.    402,    51    Pac.  '"Norrls's  Appeal,  30  Pa.  St.  122. 

649,   60  Pac.   1.  "Parrish    and    Hazard's   Appeal. 

"•Trullinger   v.   Kofoed,   7   Oreg.  83  Pa.  St.  111. 

228,  33   Am.   Rep.  708.  «"Parrlsh    and    Hazard's   Appeal, 

"•Brooks   V.    Lester.    36    Md.    65,  83  Pa.  St.  111. 

70;   Conrad  v.  Starr,  50  Iowa,  470,  "*  Davis  v.  Alvord,  94  U.  S.  545. 

13    West.    Jur.    210;     Pennock    v.  ""Getchell    v.     Allen,     34     Iowa. 

Hoover.   5  Rawle.  291:  559;    Neilson  v.   Iowa  Eastern  Ry. 

*>•  Mutual  Benefit  Life  Ins.  Co.  v.  Co.  44   Iowa,   71. 
Rowand,  26  N.  J.  Eq.  389;   Brooks 

30— Jones'  Mort. 
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a  paper-mill  which  was  out  of  repair  and  was  almost  wholly  removed, 
and  a  new  one  was  erected  in  its  place,  and  this  was  supplied  with 
new  machinery.*^' 

Mechanics  and  laborers  asserting  a  lien  upon  real  property  for  their 
work,  and  claiming  priority  over  mortgagees  and  others  who  have 
acquired  interest  in  the  property,  ;mu8t  make  strict  proof  of  all  that 
is  essential  to  the  creation  of  the  lien ;  such,  for  instance,  as  proof 
of  the  commencement  of  the  work,  of  its  character,  and  of  its  com- 
pletion. The  commencement  of  the  work  must  be  shown,  for  from 
that  date  the  lien  attaches,  if  at  all.  The  character  of  the  work 
must  be  shown,  for  it  is  not  for  all  kinds  of  work  that  a  lien  is  al* 
lowed.  The  completion  of  the  work  must  be  shown,  for  notice  of  claim- 
ing a  lien,  must  be  filed.*"  Whether  the  work;  relied  on  as  having  been 
done  prior  to  the  mortgage  is  to  be  regarded  as  a  commencement  of  the  • 
building  is  a  question  of  fact,  to  be  determined  by  the  evidence.*** 
The  mortgage  must  be  recorded  before  the  building  is  commenced 
in  order  to  have  priority*'** 

Under  several  statuief,  aa,  for  instance,  that  existing  prior  to  1876 
in  Iowa,  tlDke  only  manner  4rf  eiteblishing  the  priority  of  a  mechanics' 
lien  upon  a  teilding,  over  a  preexistings  incumbrance  upon  the  land, 
was  by  a  sale  and  removal  of  the  building;  and  when  the  nature  of 
the  improvenoit  was  such  that  it  could  not  be  removed,  the  lien  was 
Bccessarily  postponed  to  the  prior  incumbrance  upon  the  land.**®  The 
lien  of  the  mechanic  cannot  exceed  the  right  of  the  owner  who  con- 
tracted for  the  improvements  upoik  the  land;  and  therefore  where 
the  owner^s  interest  was  an  estate  in  fee  of  one  undivided  third  part 
of  the  property,  and  a  life  estate  in  the  remaining  two-thirds,  the 
lien  of  the  mechanic  was  limited  to  the  same  interests.  The  owner 
ol  such  a  part  interest  in  the  land  would  not  have  the  power  to  re- 
move a  b\iilding  erected  by  him  upon  it,  and  a  purchaser  under  a 
mechanics'  lien  would  acquire  no  greater  right  to  remove  it.***  If 
the  owner's  interest  in  the  building  were  such  that  he  might  remove 
it,  the  right  of  removal  would  pass  by  sale  under  the  mechanics'  lien ; 
subject,  however,  to  the  qualification  that  the  right  of  removal  de- 
pends upon  the  fact  whether  the  building  upon  which  the  materials 
were  furnished  and  the  work  done  is  so  far  an  independent  structure 
as  to  be  capable  of  being  removed  without  mat^al  injury  to  that 

"•Equitable  Life  Ins.  CJo.  v.  Slye,  Meyer  v.  Construction  Co.  100  U.  S. 

45  Iowa,  615.  467. 

«'  Davis  V.  Alvord,  94  U.  S.  545.  «» Conrad  v.  Starr.  60  Iowa,  470, 

"» Kelly    V.    Rosenstock,    45    Md.  13  West.  Jur.  210. 

389.  ^Jessup  v.  Stone.  13  Wis.  46S; 

"*  Brooks  V.   Lester,   36   Md.   65;  Conrad  v.  Starr,  60  Iowa.  470,  13    ' 

West.  Jur.  210. 


467 


EXECUTION  AND  ACKNOWLEDGMENT.      [§§   487a,  488 


which  would  remain.***  If  the  building  cannot  be  removed  without 
materially  injuring  or  altogether  destroying  its  value, — if  it  be,  for 
instance,  a  building  of  brick,  three  stories  high,  with  a  stone  founda- 
tion ;  or  if  the  interest  of  the  owner  be  such  that  he  had  no  right  of 
removal  as  against  others, — ^the  lien  of  a  mechanic  cannot  be  en- 
forced through  a  removal  of  t^e  building.**' 

A  prior  mortgage,  though  given  to  secure  future  advances,  has 
precedence.***    A  mortgage  for  purchase-money  has  priority.*** 

§487a.   The  expenses  of  adminiitration  of  the  estate  of  a  de- 
ceased mortgagor  are  not  a  lien  prior  to  an  existing  mortgage  on 

his  land,  though  the  other  property  of  the  deceased  is  insufScient 
to  pay  such  expenses.  The  lien  of  the  mortgagor  being  prior  in  time 
it  must  prevail  as  against  such  expenses.*** 


II.  Requisites  as  to  Execution  and  Acknowledgment. 

§488.  Generally. — ^The  first  reqiiisite  to  the  valid  record  of  any 
deed  is  that  it  shall  be  executed  according  to  "law.  If  defectively 
executed,  it  is  not  generally  entitled  to  be  recorded;  but  even  if  it 
is  recorded  it  is  not  constructive  notice,  so  as  to  vest  in  the  grantee 
or  mortgagee  any  interest  in  the  premises  as  against  subsequent  pur- 
chasers in  good  faith  without  notice.**^     Thus  a  deed  or  mortgage 


"■O'Brien  v.  Pettis,  42  Iowa,  293. 

■"Conrad  v.  Starr,  50  Iowa,  470, 
13  West.  Jur.  210. 

■"Lyle  V.  Ducomb,  6  Blnn.  586. 

■"Campbell's  Appeal,  36  Pa.  St 
247;  Clark  v.  Butler,  32  N.  J.  Eq. 
664. 

■"Shepard  v.  Saltzmitn,  34  Oreg. 
40,  54  Pac.  882;  Ryker  v.  Vawter, 
117  Ind.  425,  20  N.  E.  294;  Murray's 
Estate,  18  Cal.  686. 

■"Schults  V.  Moore,  1  McLean, 
520;  Strong  v.  Smith,  3  McLean, 
362;  Lewis  v.  Balrd,  3  McLean,  56. 
California:  McMinn  v.  O'Connor,  27 
Cal.  238.  Conneotiont:  Carter  v. 
Champion,  8  Conn.  547.  21  Am.  Dec. 
695;  Sumner  v.  Rhodes,  14  Conn. 
135.  Ckorgla:  Hemdon  v.  Kimball, 
7  Ga.  432,  50  Am.  Dec.  406.  lUlnols: 
Mack  V.  Mcintosh,  181  111.  633.  54 
N.  B.  1019.  Iowa:  Barney  v.  Little, 
15  Iowa,  527;  Resmolds.v.  Kings- 
bury, 16  Iowa,  238.  Maine:  Brown 
V.  Lunt,  87  Me.  423;  Dewltt  v.  Moul- 
ton,  17  Me.  418.  Xarylaad:  Cockey 
V.  Milne,  16  M^.  200;  Johns  v. 
Reardon,  8  Md.  Ch.  67.  lUtsaohn- 
•etts:  Sfgoumey  v.  Landed,  10  Pick. 
72;    Blood   v.   Blood.   23   Pick.    80. 


Xlohigan:  Oalpln  v.  Abbott,  6  Mich. 
17.  Xlnnetota:  Parret  v.  Shaubhut, 
5  Minn.  323,  80  Am.  Dec.  424.  Xlt- 
Bittlppl:  Work  v.  Harper,  24  Miss. 
517;  Bass  v.  Estill,  50  Miss.  300. 
Xlfsonrl:  Bishop  v.  Schneider,  46 
Mo.  472,  2  Am.  Rep.  533;  Stevens  v. 
Hampton,  46  Mo.  404.  New  Hamp- 
shire: Salvage  v.  Haydock.  68  N.  H. 
484,  44  Atl.  696.  New  York:  Fryer 
V.  Rockefeller,  63  N.  Y.  268;  Frost 
V.  Beekman,  1  Johns.  (Ch.)  288, 
300.  North  Carolina:  Todd  v.  Out- 
law, 79  N.  C.  235;  McAllister  v. 
Purcell,  124  N.  C.  262,  32  S.  E.  715. 
Ohio:  White  v.  Denman,  1  Ohio  St. 
110.  Pennsylvania:  Oreen  v.  Drink- 
er, 7  W.  &  S.  440;  McKean  v.  Mitch- 
ell, 35  Pa.  St.  269,  78  Am.  Dec.  335. 
Tennessee:  Johnson  v.  Walton,  1 
Sneed,  258.  Texas:  Holliday  v. 
Cromwell,  26  Tex.  188.  Vermont: 
Pope  V.  Henry,  24  Vt.  560;  Isham  v. 
Bennington  Iron  Co.  19  Vt.  230. 
Wisconsin:  Ely  v.  Wilcox,  20'  Wis. 
523,  91  Am.  Dec.  436;  Prlngle  v. 
Dunn.  37  Wis.  449,  19  Am.  Rep.  772. 
The  decisions  of  a  State  court 
that,  a  mortgage  shall  be  a  Hen 
from  the  time  It  Is  filed  In  the  re- 
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executed  and  recorded  with  the  name  of  the  grantee  omitted  does 
not  impart  constructive  notice  of  the  existence  of  the  deed  or  mort- 
gage.^*® The  record  of  a  deed,  which  appears  on  its  face  to  have 
been  properly  executed  and  acknowledged,  is  evidence  that  the  deed 
was  in  fact  so  executed,  though  the  deed,  by  reason  of  extrinsic  facts, 
may  be  void  or  voidable.**®  As  between  the  parties,  as  already  no- 
ticed,  equity  will  give  the  instrument  effect  according  to  the  inten- 
tion of  the  parties.**®  If  a  conveyance  defectively  executed  be  after- 
wards reformed,  it  will  not  affect  the  interest  of  one  who  has  in  the 
mean  time  purchased  in  good  faith,  and,  according  to  some  authori- 
ties, will  not  affect  a  lien  obtained  in  the  mean  time  by  an  attach- 
ment, or  judgment,  or  a  levy  of  execution.  If  for  any  reason  a  deed 
be  not  executed,  acknowledged,  or  recorded  according  to  the  statu- 
tory requirements,  yet,  if  it  be  shown  that  a  subsequent  purchaser 
or  creditor  had  actual  notice  of  the  deed,  or  must  be  presumed  to 
have  had  such  notice  of  it,  from  the  defective  record,  he  is  chargeable 
with  notice,  as  in  other  cases.**  ^ 

Inasmuch  as  the  registration  of  a  deed  or  mortgage  is  solely  for 
the  benefit  and  protection  of  the  grantee,  and  rests  wholly  in  his 
election,  he  cannot,  in  the  absence  of  an  agreement  express  or  im- 
plied to  the  contrary,  hold  the  grantor  liable  for  the  registration 
fees. 
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§489.  The  description  of  the  property  conveyed  or  incumbered 
by  mortgage  must  be  such  as  reasonably  to  enable  subsequent  pur- 
chasers to  identify  the  land;  otherwise  the  record  of  the  conveyance 
is  not  constructive  notice.*'*    A  conveyance  of  lands  without  descrip- 


corder's  office,  which  filing  shall  be 
notice  to  all  persons  of  the  mort- 
gage, a  mortgage  not  properly  ac- 
knowledged constitutes  no  lien 
against  third  persons,  though  re- 
corded to  their  knowledge  establish 
a  rule  of  property.  Main  v.  Alex- 
ander, 9  Ark.  112;  Ford  v.  Burks, 
37  Ark.  94;  Cross  v.  Fombey,  54 
Ark.  179,  15  S.  W.  461;  Milling  Co. 
V.  Mikles,  61  Ark.  123,  32  S.  W.  493, 
and  will  be  followed  by  the  Federal 
Courts.  Cumberland  Build.  &  Loan 
Asso.  V.  Sparks,  106  Fed.  101. 

Thus,  in  Louisiana,  to  create  a 
conventional  mortgage,  two  things 
are  essential,  namely,  there  must  be 
an  intention  by  the  parties  to  cre- 
ate a  mortgage;  and  to  give  effect 
to  that  intention  it  must  be  ex- 
pressed with  sufficient  clearness  to 
serve  as  notice  to  third  persons 
when   the*  instrument   is   recorded. 


Benjamin's  Succession,  39  La.  Ann. 
612,  2  So.  187.  See,  also,  Howe  v. 
Powell,  40  La.  Ann.  307,  4  So.  450. 

«'  Disque  v.  Wright,  49  Iowa,  538, 
13  West.  Jur.  34,  158. 

"•Clague  V.  Washburn,  42  Minn. 
371,  44  N.  W.  130.  And  see  Stevens 
V.  Hampton,  46  Mo.  404;  Stevens  v. 
Morse,  47  N.  H.  532;  Choteau  v. 
Jones.  11  111.  300,  50  Am.  Rep.  460. 

»«Van  Thomlley  v.  Peters,  26 
Ohio  St.  471;  Schaidt  v.  Blaul,  66 
Md.  141,  6  Atl.  669. 

»» Hastings  v.  Cutler,  24  N.  H. 
481;  Kerns  v.  Swope.  2  Watts,  75. 
dictum  of  C.  J.  Gibson.  But  it 
would  8een&  that  actual  knowledge 
of  the  deed  must  be  proved,  and  not 
merely  presumed. 

®- Simon  v.  Sewell,  64  Ala.  241. 
.*»?§5  6V  66;.  Bright  v.  Buckman. 
39  Fed.  '243:  Barrows  v.  Baughman, 
9  Mich»  213 ;  Rodgers  v.  Kavanaugh, 
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tion  of  boundary  or  location,  but  merely  as  "all  other  lands  owned 
by  the  vendor*'  in  a  State  named,  is  inoperative  as  notice  to  the  pub- 
lic of  any  particular  tract  conveyed,  if  not  void  for  want  of  descrip- 
tion.*'* If  a  subsequent  mortgagee  or  purchaser  has  notice  of  a 
mistake  in  the  description  of  a  prior  conveyance,  as,  for  instance,  that 
the  lot  was  described  as  number  "eighteen**  instead  of  "eight,**  the 
correct  number,  such  mori;gagee  or  purchaser  will  take  subject  to  the 
prior  conveyance,  in  the  same  way  that  he  would  had  the  description 
been  correctly  given;*'"  and  the  subsequent  mortgagee  has  construc- 
tive notice  of  the  mortgage  as  it  was  intended  to-  be  given,  when  the 
premises  are  well  defined  and  well-known  to  the  parties,  and  a  notice 
on  the  margin  of  a  prior  defective  mortgage  referred  to  a  prior  deed 
in  which  the  land  wtfs  correctly  described.*'*  The  mortgagee  caimot 
enforce  his  mortgage  upon  the  land  actually  described  when  he  knows 
that  by  mistake  this  particular  land  was  described  in  place  of  another 
lot  intended  to  be  described.*'^ 
But  when  the  grantee  has  no  notice  of  any  mistake,  and  there. is 


24  111.  583;  Slocum  v.  O'Day,  174 
111.  216,  51  N.  E.  243;  Rich  v. 
Trustees  of  Schools,  168  111.  242,  41 
N.  E.  924;  Citizens'  Nat.  Bank  v. 
Dayton.  116  111.  257,  4  N.  E.  492; 
Eggleston  v.  Watson,  53  Miss.  339; 
Ripley  v.  Harris,  3  Diss.  199;  Car- 
ter V.  Hawkins,  62  Tex.  393;  Good- 
bar  V.  Dunn,  61  Miss.  618;  Peters 
V.  Ham,  62  Iowa,  656,  18  N.  W.  296; 
Nelson  v.  Wade,  21  Iowa,  49;  Port 
V.  Embree,  64  Iowa,  14,  6  N.  W.  83; 
Halloway  v.  Platner,  20  Iowa,  121, 
89  Am.  Dec.  517;  Stewart  v.  Huff, 
19  Iowa,  557;  Warren  v.  Syme,  7 
W.  Va.  474;  Banks  v.  Ammon,  27 
Pa.  St.  172;  Murphy  v.  Hendricks, 
57  Ind.  593;  Porter  v.  Bryne,  10 
Ind.  146,  71  Am.  Dec.  305;  Mundy 
V.  Vawter.  3  Gratt.  518;  Chamber- 
lain V.  Bell,  7  Cal.  292,  68  Am.  Dec. 
260;  Adams  v.  Edgerton,  48  Ark. 
419,  3  S.  W.  628;  Green  v.  Wlther- 
spoon,  37  La.  Ann.  751;  Waters  v. 
Spofford,  58  Tex.  115;  Lally  v.  Hol- 
land. 1  Swan,  396;  Thorp  v.  Merrill, 
21  Minn.  336;  Stead  v.  Grosfleld,  67 
Mich.  289,  34  N.  W.  871;  Baker  v. 
Bartlett  18  Mont.  446.  45  Pac.  1084; 
Florence  v.  Morien  (Va.),  34  S.  B. 
890;  Edwards  v.  Bender,  121  Ala. 
77,  25  So.  1010;  Ozark  Land  ft  Lum- 
ber "Co.  y.  Franks,  156  Mo.  673,  57 
S.  W.  540. 

"*  Green  y.  Wltherspoon,  37  La. 
Ann.  761;  Mundy  v.  Vawter,  3 
Gratt.  518;  Herman  v.  Demlng,  44 
Conn.  124. 


"^Warburton  v.  Lauman,  2 
Greene  (Iowa),  420;  Cox  v.  Esteb, 
81  Mo.  393;  Hoopeston  Building 
Asso.  v.  Green,  16  111.  App.  204; 
Duncan  v.  Miller,  64  Iowa,  223,  20 
N.  W.  161;  Peters  v.  Ham,  62  Iowa, 
656,  18  N.  W.  296. 

"•Bent  V.  Coleman,  89  111.  364,  7 
Reporter,  366.  And  see  Wallace  v. 
Furber,  62  Ind.  103;  Newman  v. 
Tymeson,  13  Wis.  172,  80  Am.  Dec. 
735. 

*"Northrup  v.  Hottenstein,  38 
Kan.  263,  16  Pac.  445. 

The  clause  creating  the  lien  pre- 
vails as  to  the  interest  conveyed. 
Thus  a  mortgage  of  an  undivided 
fourth  part  of  certain  lands  is  not 
enlarged  by  a  recital  in  the  descrip- 
tion as  being  one  undivided  half 
part. 

On  the  other  hand,  the  interest 
conveyed  by  a  mortgage  is  not  di- 
minished by  an  incidental  recital 
as  to  the  source  of  title.  Thus  a 
mortgage  of  "a  certain  tract  of 
land,  being  the  same  premises  con- 
veyed to  me  by  a  deed  referred  to," 
the  mortgagor  then  owning  the  en- 
tire tract,  though  only  an  undi- 
vided half  of  it  was  conveyed  by 
the  deed  referred  to,  is  a  mortgage 
of  the  whole  land,  and  not  merely 
of  an  undivided  half  of  it.  in  the 
absence  of  evidence  of  any  inten- 
tion to  limit  the  conveyance  in  this 
way.    Morse  v.  Morse,  58  N.  H.  391. 
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no  uncertainty  on  the  face  of  the  deed,  though  in  fact  the  land  de- 
scribed is,  through  mistake,  not  the  land  intended  to  be  conveyed, 
the  record  is  notice  of  a  conveyance  of  the  land  actually  described, 
not  of  that  intended  to  be  described.*'* 

A  mortgage  described  certain  lots  by  a  town  plat  which  was  not 
recorded,  but  a  plat  was  subsequently  recorded  upon  which  the  same 
lots  were  described  by  different  numbers.  It  was  held  that  the  record 
was  not  enough  to  put  a  subsequent  purchaser  upon  inquiry,  and  that 
he  was  not  affected  with  constructive  notice  of  the  mortgage.*'* 

§490.  Apparent  error  in  description. — ^When  a  description  in  a 
deed  or  mortgage  is  erroneous,  and  it  is  apparent  what  the  error  is, 
the  record  is  constructive  notice  of  the  deed  or  mortgage  of  the  lot 
intended  to  J)e  described.**^  And  so  the  record  of  a  deed,  describ- 
ing the  premises  by  an  impossible  sectional  number,  is  sufficient  to 
put  a  purchaser  from  the  same  grantor  upon  inquiry,  and  iniay  charge 
him  with  notice  of  the  grant  actually  made  or  intended  to  be  made.*" 
Parol  evidence  is  admissible  to  identify  the  laijd  intended  when  there 
is  an  ambiguity  or  uncertainty  in  the  description.*** 

•A  purchaser  who  is  able  from  his  knowledge  of  the  property  to 
interpret  an  erroneous  description,  and  give  it  the  meaning  intended, 
is  charged  with  notice  from  the  record  of  it.*** 

But  although  a  mistake  in  description  be  such  that  the  conveyance 
would  be  invalidated  as  against  a  subsequent  purchaser,  yet  it  has 
been  held  that  a  subsequent  judgment  lien  will  not  for  this  reason  be- 
come a  paramount  lien  upon  the  land  intended  to  be  described.*** 
Even, where  a  parcel  of  land  which  the  parties  intended  to  include 
in  the  conveyance  was  wholly  omitted  in  the  description,  the  deed 
may  be  reformed  in  chancery,  and  the  omitted  tract  included  in  the 
conveyance  free  from  any  judgment  lien  which  has  in  the  mean  time 
attached  to  the  debtor's  real  estate.*** 

If  the  description  is  such  as  reasonably  to  put  o|ie  upon  inquiry 
as  to  the  property  intended  to  be  conveyed,  and  to  lead  him  to  ascer- 

*" Sanger  v.  Craigue,  10  Vt.  555;  ""Bright   v.    Buckman,    39    Fed. 

Wait  V.  Smith,  92  in.  385.  243;    Erickson   v.   Raflerty,   79   HI. 

"•Stewart  v.  Huff,  19  Iowa,  557.  209;    Carter   v.   Hawkins,   62    Tex. 

^  Anderson  v.  Baughman,  7  Mich.  393. 

69,    74   Am.    Dec.    699;    Tousley   v.  ""Welton    v.    Tiszard,    15    Iowa, 

Tousley,  5  Ohio  St.  78;    People  v.  495;    Swarts  v.  Stees,  2  Kan.   236, 

Storms,    97    N.    T.    364;    Wolfe   v.  85  Am.  Dec.  588;  GiUepsie  v.  Moon, 

Dyer,  95  Mo.  545,  8  S.  W.  551.  2  Johns.  Ch.  584,  7  Am.  Dec.  559; 

*"  Merrick  v.  Wallace,  19  111.  486,  per    Kent,    Chancellor;     White    v. 

498;    Carter   v.   Hawkins,    62    Tex.  Wilson,  6  Blackf.  448,  39  Am. 'Dec. 

393.  437;  Yamell  v.  Brown,  170  111.  362. 

""Tranum  v.   Wilkinson,  81  Ala.  48  N.  B.  909. 

408.    1   So.   201;    Salishury   v.   An-  *»  White  v.  Wilson,  6  Blackf.  448; 

drews,  19  Pick.  250,  252.  f  99. 
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tain  what  that  property  is,  the  record  will  afford  oonstructiye  notice 
of  a  conveyance  of  that  property.*** 

§491.  Bipimg, — ^The  record  of  a  deed  without  the  signature  of 
the  grantor  is  not  constructive  notice;  and  this  is  so  though  the  in- 
strument was  in  fact  signed,  but  the  signature  was  omitted  by  mistake 
from  the  record.**^  A  signature  is  binding  if  made  at  the  proper 
time  and  duly  acknowledged,  whether  signed  by  the  person  owning 
the  name^  or  by  some  one  else  with  his  consent.**' 

If  the  name  of  the  mortgagee  be  by  mistake  written  in  the  blank 
for  the  mortgagor,  and.  the  name  of  the  mortgagor  in  that  left  for 
the  mortgagee,  but  is  signed  by  the  right  party  and  purports  to  se- 
<nire  a  debt  from  the  party  signing  to  the  other,  and  is  acknowledged 
by  the  party  signing,  the  mistake  in  the  transposition  of  the  names 
of  the  parties  beiijg  palpable,  its  record  will  be  notice  to  subsequent 
purchasers  from  the  mortgagor  of  th^  mistake.**' 

A  deed  signed  in  a  wrong  name,  or  a  name  by  which  the  grantor 
is  not  customarily  known,  imparts  ifo  notice.  Such  is  the  case,  if 
a  married  woman  executes  a  deed  under  the  name  she  bore  prior  to 
her  marriage,  without  mention  of  her  married  name.*'* 

§402.  Bequirement  of  seal. — C9^veyance8  must  generally  be  ex- 
ecuted under  seal  to  entitle  them  to  be  recorded.**^  In  several  States 
the  use  of  a  seal  has  been  wholly  dispensed  with  by  statute.  In 
others  a  scroll  is  given  the  same  effect  as  a  seal.***  But  where  the  use 
of  a  seal  or  of  its  equivalent  is  required,  an  instrument  purporting 
to  be  a  mortgage,  but  not  executed  under  seal,  is  not  entitled  to  be 
recorded;  and  if  it  be  copied  into  the  records,  it  does  not  impart 
notice  to  subsequent  purchasers  or  incumbrancers.***  A  mortgage 
without  a  seal,  however,  will  operate  as  an  equitable  mortgage,  and 
will  prevail  against  a  subsequent  agreement  to  give  a  mortgage,*** 

•*  Citizens'  Nat  Bank  v.  Dayton,  "•Draude  v.  Rohrer  Manuf.  Co. 

116    111.    257;    Partridge    v.    Smith,  9  Mo.  App.  249. 

2  Biss.  183;  Tranum  v.  Wilkinson,  *>^See    S    81;    Hebron   v.    Centre 

SI  Ala.  408;  1  So.  201;  Anderson  v.  Harbor,   11  N.  H.  571;   Bowers  v. 

Baughman,  7  Mich.  69,  74  Am.  Dec.  Oyster,  8  Pa.  239;  In  re  St.  Helen 

699;  Gouvemeur  v.  Titus,  6  Paige,  Mill   Co.   3   Sawyer,   88.     And   see 

347;  Tousley  v.  Tousley,  5  Ohio  St  Woods  v.  Wallace,  22  Pa.  St  171; 

78;  Dargin  v.  Beeker,  10  Iowa,  571;  Hughes  v.  Tong,  1  Mo.  389;  Moore 

Bent  V.  Coleman,  89  111.  364,  7  Am.  v.  Madden,  7  Ark.  530,  46  Am.  Dec. 

Rep.  366;  Erickson  v.  Rafferty,  79  298. 

111.  209;  Merrick  v.  Wallace,  19  111.  "Jones*  Forms  in  Conveyancing, 

486;  Roberts  v.  Bauer,  35  La.  Ann.  pp.  58,  69. 

453;    Nye  v.  Moody,  70  Tex.   434;  ""Racouillat  v.  Sansevain,  32  Cal. 

Carter  v.  Hawkins,  62  Tex.  393.  376;    Racouilli^t  v.   Reene.   32   Cal. 

"^See   I   81;    Shepherd  v.   Burk-  460;  Arthur  v.  Screven  (S.  C),  17 

lialter.  13  Ga.  443,  58  Am.  Dec.  528.  S.  E.  640. 

■"Johnson    v.    Van     Velsor,     43  ■"Portwood  v.  Outton,  3  B.  Mon. 

Mich.  208,  5  N.  W.  265.  247. 

■•Beaver  v.  Slanker,  94  111.  175, 
176. 
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or  against  a  subsequent  purchaser  with  notice  of  the  existence  of  the 
unsealed  mortgage. ^^^'^ 

If  by  accident  the  seal  was  omitted  a  court  of  equity  may  grant 
relief  by  requiring  a  seal  to  be  aflSxed ;  and  the  court  may  grant  such 
relief  even  after  an  attempt  to  foreclose  the  mortgage."* 

If  the  instrument  was  sealed  at  the  time  of  its  execution,  the  sub- 
sequent detachment  of  the  seal  does  not  invalidate  it,  unless  it  be 
proved  that  the  seal  was  detached  before  the  instrument  reached  the 
clerk^s  oflSce  for  record;  and  the  burden  of  such  proof  is  upon  the 
party  who  attacks  the  validity  of  the  instrument.^*^ 

§493.  A  seal  need  not  be  copied  into  the  record. — ^AU  that  is 
necessary  is,  that  the  record  should  afford  some  indication  that  the 
instrument  was  imder  seal.^°®  The  fact  that  the  deed  purports  to  be 
signed  and  sealed  affords  a  presumption  that  it'  was  sealed  when 
recorded.^**  But  if  the  record  does  not  show  a  copy  of  the  seal,  or 
anything  to  indicate  that  there  was  a  seal  upon  the  original  deed^ 
the  presumption  is  that  there  was  no  seal  to  the  deed  when  it  was 
executed.^* °  The  same  rule  applies  to  copying  the  oflScial  seal  to  the 
certificate  of  acknowledgment.  All  that  is  necessary  is,  that  the 
record  should  show  in  some  manner  that  such  a  seal  was  attached 
to  the  certificate.^*^  A  statement  in  the  body  of  the  certificate  that 
the  officer  had  affixed  his  seal  of  office  raises  a  presumption  that  such 
was  the  fdct.**» 

§  494.  Bequirement  of  witnesses. — The  record  of  a  deed  not  exe- 
cuted in  compliance  with  a  statute  requiring  that  it  shall  be  attested 
by  two  witnesses  is  not  constructive  notice,***  though  the  defect  be 


"•Westerly  Sav.  Bank  v.  Still- 
man  Manuf.  Co.  16  R.  I.  497,  17 
Atl.  918;  Harrington  v.  Fortner,  58 
Mo.  468;  McClurg  v.  Phillips,  57 
Mo.   214. 

^Gaylord  v.  Pelland,  169  Mass. 
356,   47  N.  E.  1019. 

»'Van  RiBwick  v.  Goodhue,  50 
Md.  57. 

*»  Smith  V.  Dall,  13  Cal.  510; 
Hedden  v.  Overton,  4  Bibb,  406; 
Sneed  v.  Ward,  5  Dana,  187; 
Beardsley  v.  Day,  52  Minn.  451,  55 
N.  W.  46;  Gale  v.  Shillock  (Dak.), 
29  N.  W.  661;  Geary  v.  Kansas 
City,  61  Mo.  378;  Hammond  v.  Gor- 
don, 93  Mo.  223,  6  S.  W.  93;  Jones 
V.  Martin,  16  Cal.  166;  Witt  v.  Har- 
lan, 66  Tex.  690,  2  S.  W.  41;  Coffey 
V.  Hendricks,  66  Tex.  676,  2  S.  W. 
47;  Griffin  v.  Sheffield,  38  Miss. 
359;  Heath  v.  Big  Falls  Cotton 
Mills   (N.  C),  20  S.  E.  369;    Sum- 


mer V.  Mitchell.  29  Fla.  179,  10  So. 
562,  30,  Am.  St.  106,  14  L.  R.  A. 
815;  Bucklen  v.  Hasterlik,  155  UL 
423,  40  N.  E.  561. 

"•Smith  V.  Dall,  13  Cal.  510; 
Growning  v.  Behn,  10  B.  Mon.  383. 

*"Swltzer  V.  Knapps,  10  Iowa,  72, 
74  Am.  Dec.  375;  Hiles  v.  Atlee,  90 
Wis.  72,  62  N.  W.  940. 

*»  Addis  V.  Graham,  88  Mo.  197; 
Geary  v.  City  of  Kansas,  61  Mo. 
378;  Griffin  v.  Sheffield,  38  Miss. 
359,  77  Am.  Dec.  646;  Jones  v. 
Martin,  16  Cal.  165;  Smith  v.  Dall, 
13  Cal.  510;  Ballard  v.  Perry,  28 
Tex.  347,  364. 

*»  Addis  V.  Graham,  88  Mo.  197; 
Norfleet  v.  Russell,  64  Mo.  176; 
Geary  v.  City  of  Kansas,  61  Mo. 
378;  Griffin  v.  Sheffield,  38  Miss. 
359.  77  Am.  Dec.  646. 

*"See  §  82;  Thompson  v.  Mor- 
gan, 6  Minn.  292;  Harper  v.  Barsh, 
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not  apparent  on  the  face  of  the  instnunent,  one  of  the  witnesses  be- 
ing the  grantor's  wife.***  Upon  the  same  principle  the  record  of  a 
mortgage  acknowledged  before  one  justice  of  the  peace,  when  a  stat- 
ute required  it  to  be  made  before  two  justices,  does  not  operate  as 
notice.***  But  a  mortgage  attested  by  one  witness  under  such  a  stat- 
ute is  good  in  equity  between  the  parties,***  and  as  against  all  others, 
whether  purchasers  or  creditors,  who  had  actual  notice  of  the  eitist- 
ence  of  the  mortgage.**^  When  a  statute  provides  that  a  deed,  to  be 
recordable,  shall  be  attested  by  two  witnesses,  and  a  mortgage  so 
witnessed  was  by  mistake  recorded  without  any  copy  of  the  attesta- 
tion, it  was  held  that  the  registry  was  not  constructive  notice.  The 
recording  of  the  instrument  not  being  in  compliance  with  the  law, 
the  registration  is  a  mere  nullity;  and  a  subsequent  purchaser  is 
affected  only  by  such  actual  notice  as  would  amount  to  a  fraud.*** 

§495.  Acknowledgment  or  proof. — ^The  recording  acts  generally 
prescribe  certain  formalities  in  the  execution  of  a  deed  which  must 
be  complied  with  to  entitle  it  to  be  recorded.  An  acknowledgment 
or  proof  of  the  deed  before  some  officer  is  in  most  of  the  States  an  es- 
sential prerequisite.  Without  an  acknowledgment,  or  with  one  that 
is  defective,  the  record  of  the  deed  is  imauthorized  and  is  not  con- 
structive notice.***    It  has  been  held,  however,  that  where  an  ac- 


10  Rich.  Eq.  149;  New  York  Life 
Ins.  A  Trust  Co.  v.  Staats,  21  Barb. 
570;  Van  Thomiley  v.  Peters,  26 
Ohio  St.  471;  Gardner  v.  Moore,  51 
Ga.  268;  Ross  v.  Worthington,  11 
Minn.  438,  88  Am.  Dec.  95;  White 
V.  Denman,  16  Ohio,  59,  1  Ohio  St 
110;  Hodgson  v.  Butts,  3  Cranch, 
140;  Frostburg  Mut.  Building  Asso. 
V.  Brace,  51  Md.  508;  Potter  v. 
Stransky,  48  Wis.  235,  4  N.  W.  95; 
MorriU  v.  Moi^ill,  53  Vt.  74,  38  Am. 
Rep.  659;  Galpin  v.  Abbott,  6  Mich. 
17.  37;  Batte  v.  Stone,  4  Yerg.  168. 

It  has  been  held,  however,  that, 
under  a  statute  which  does  not 
actually  declare  a  deed  without  at- 
testation invalid,  a  deed  not  prop- 
erly attested,  when  actually  ac- 
knowledged and  recorded,  affords 
constructive  notice  of  the  actual 
contents  of  the  record;  but  not  of 
the  deed  as  actually  written,  when 
there  was  a  mistake  in  recording 
it.  Bryden  v.  Campbell,  40  Md. 
331. 

"•Carter  v.  Champion,  8  Conn. 
549.  21  Am.  Dec.  695. 

""Dufphey  v.  Prenaye,  5  St.  & 
P.  215.  And  see  Munn  v.  Lewis, 
2  Port.  24. 


■"Moore  v.  Thomas,  1  Oreg.  201; 
Hastings  v.  Cutler,  24  N.  H.  481. 

■"  Sanborn  v.  Robinson,  54  N.  H. 
239;  Hastings  v.  Cutler,  24  N.  H. 
481;  Morrill  v.  Morrill,  53  Vt.  74. 

"•Pringle  v.  Dunn,  37  Wis.  449, 
19  Am.  Dec.  772. 

"*See  §  88;  Alabama:  Dufphey  v. 
Frenaye,  5  St.  ft  P.  215.  Arkansas: 
Jacoway  v.  Gault,  20  Ark.  190,  73 
Am.  Dec.  494.  Florida:  McKeown 
V.  Collins,  38  Fla.  276,  21  So.  103. 
Iowa:  Jones  v.  Berkshire,  15  Iowa, 
248,  83  Am.  Dec.  412;  Willard  v. 
Cramer,  36  Iowa.  22.  Kansas:  Mes- 
kimen  v.  Day,  35  Kan.  46,  10  Pac. 
14.  Though  near  a  former  statute, 
acknowledgment  was  not  a  prereq- 
uisite to  registration.  Brown  v. 
Simpson,  4  Kan.  76;  Simpson  v. 
Mundee,  3  Kan.  172;  Fisher  V. 
Cowles.  41  Kan.  418,  21  Pac.  228. 
Haryland:  Sitler  v.  McComas,  66 
Md.  135;  Johns  v.  Scott,  5  Md. 
81;  Prioe  v.  McDonald,  1  Md. 
403,  54  Am.  Dec.  657.  Massachu- 
setts: Blood  V.  Blood,  23  Pick. 
80.  Minnesota:  Parret  v.  Shaub- 
hut,  5  Minn.  323.  80  Am.  Dec. 
424;  Baze  v.  Asper,  6  Minn.  220. 
Hlsslsslppl:     Work    v.    Harper,    24 
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knowledgment  is  in  due  form,  the  only  defect  in  it  being  a  latent 
one,  as,  for  instance,  being  taken  by  the  officer  out  of  his  jurisdiction, 
the  record  of  the  mortgage  is  notice  to  subsequent  purchasers  in  favor 
of  one  holding  an  assignment  of  the  mortgage  duly  recorded.*^®  The 
purpose  of  this  requirement  is  to  insure  the  authenticity  of  the  instru- 
ment before  admitting  it  of  record.  The  certificate  must  be  made 
and  attested  substantially  in  the  form  given  by  statute;  or,  where 
no  special  form  is  prescribed,  then  in  accordance  substantially  with 
'  the  provisions  of  the  statute  respecting  it;  but  it  need  not  be  in  the 
exact  words  of  the  form  or  of  the  statute.^^^  In  aid  of  the  certificate 
reference  may  be  had*^*  to  the  instrument  itself,  or  to  the  certificate 
of  the  recorder,  as,  for  instance,  to  fix  the  date  of  acknowledgment, 
in  compliance  with  a  statute  providing  that  the  certifi<cate  of  ac- 
knowledgment shall  contain  the  time  when  it  is  taken.*^'  Whfen  a 
statute  requires  the  acknowledgment  of  a  married  woman  to  be  taken 
separate  and  apart  from  her  husband,  the  record  is  no  notice  of  a 
lien  on  her  estate  unless  the  acknowledgment  is  so  taken.^^* 

If  the  acknowledgment  be  by  an  agent,  the  certificate  should  show 
with  reasonable  clearness  that  the  acknowledgment  was  made  on  be- 
half of  the  constituent,  or  as  being  his  deed.^^"     A  mortgage  re- 

Mlss.  517;   Bass  v.  Estill,  60  Miss.  §  2964.    Illinois:  A  record  of  a  con- 

300.   Hissonrl:  BiBhop  v.  Schneider,  veyance,  though  not  proven  or  ac- 

46  Mo.  472,  2  Am.  Rep.  533;   Stev-  knowledged,  operates  as  construct- 

ens  V.  Hampton,  46  Mo.  404.     Ne-  ive  notice  to  subsequent  purchasers 

braika:    Irwin   v.   Welch,    10    Neb.  and  creditors.     R.  S.  1889,  ch.  30, 

479.    New  Jersey:  Brinton  v.  Scull,  §   20;   Reed  v.  Kemp,  16  III.  445; 

55  N.  J.  Eq.  747,  35  Atl.  843.    Hew  Choteau    v.   Jones,    11    111.   300.   50 

York:   Frost  v.  Beekman,  1  Johns.  Am.  Dec.  460;   Morrison  v.  Brown. 

Ch.  288.     North  Carolina:    Todd  v.  83  111.  562;  Stebbins  v.  Duncan,  108 

Outlaw,  79  N.  C.  235.    Ohio:  White  U.  S.  32,  2  S.  Ct.  313.     ICichlffan: 

V.  Denman,  1  Ohio  St.  110.  Oregon:  2  Annot  Stats.  1882,  %  5727.    Wash- 

Fleschner  v.  Sumpter,  12  Oreg.  161,  Ington:    Ck)de  1881,   §   2323. 

6   Pac.   506.     Pennsylvania:    Kerns  "^^Heilbrun  v.  Hammond,  13  Hun, 

V.   Swope,   2  Watts,   75   Heister  v.  474.                               , 

Portner,  2  Binn.  40,  44,  4  Am.  Dec.  "^'Alvis  v.  Morrison,  63  111.   181, 

417;  Barney  v.  Button,  2  Watts,  31.  14  Am.  Rep.  117;  Merriam  v.  Har- 

Sonth  Carolina:    Woolfolk  v.  Gran-  sen,  2  Barb.  Ch.  232;  Duval  v.  Cov- 

iteville   Manuf.    Co.    22    S.   C.    332.  enhoven,    4    Wend.    561;    Allen    v. 

Yermont:  Wood  v.  Cochrane,  39  Vt.  Lenoir,  53  Miss.  321. 

544.   Virginia:  Carper  v.  McDowell,  ""Carpenter   v.    Dexter,    8    Wall 

5  Gratt.  212,  233;  Raines  v.  Walker,  513. 

77  Va.  92.    West  Virginia:     Cox  v.  *"  Kelly    v.    Rosenstock,    45    Md. 

Wayt.  26  W.  Va.  807.     Wisconsin:  389. 

Girardin  v.  Lampe,  58  Wis.  267,  16  "*  Armstrong  v.    Ross,    20    N.    J. 

N.   W.    614;    Prindle   v.    Dunn,    37  Eq.  109;   Allen  v.  Lenior,  53  Miss. 

Wis.  449.  19  Am.  Rep.  772.  321;    Coleman   v.    BdUings,    89    111. 

In  the  following  States  acknowl-  183;    Grove   v.    Zumbro,   14    Gratt 

edgment    is   not    a    prerequisite    to  501;  Muir  v.  Gallaway.  61  Cal.  498. 

registration: —  "»McDaniel8    v.     Flower     Brook 

Alabama:     Code     1886.     §     1797.  Manuf.  Co.  22  Vt  274;   McAdow  v. 

Colorado:  Annot  Stats.  1891,  p.  600.  Black,  6  Mont  601,  13  Pac.  377. 
§    448.      Connecticut:    G.    S.    1888, 
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corded  without  having  been  acknowledged  creates  no  valid  lien  as 
against  creditors  and  subsequent  purchasers,  whether  they  have  ac« 
tual  notice  of  the  mortgage  or  not;  but  it  is  good  as  between  the 
parties,  and  on  breach  of  the  condition  of  payment  may  be  enforced 
against  the  mortgagor,  and  on  his  death  against  his  administrator, 
in  preference  to  his  general  creditors.*^* 

§486.   The  officer  mnst  be  duly  appointed  and  qnftUlled.     The 

registration  of  a  mortgage,  acknowledged  or  proved  before  an  officer 
who  has  not  been  duly  appointed  or  qualified,  has  no  effect  in'  ren- 
dering it  operative  agayist  subsequent  purchaseis.*^^  It  is  equally 
necessary  that  the  officer  should  act  within  the  limits  of  his  juris* 
diction.*^®  A  judge,  or  commissioner,  or  other  officer  empowered  to 
take  an  acknowledgment,  cannot  act  out  of  the  State  for  which  he 
was  appointed."" 

When,  however,  acknowledgments  made  before  an  officer  not  au- 
thorized to  act  are  by  statute  declared  to  be  good  and  effectual,  in  the 
same  way  that  they  would  have  been  had  they  been  taken  and  certi- 
fied by  an  officer  properly  qualified,  one  purchasing  after  such  stat- 
ute has  gone  into  effect  is  bound  to  take  notice  of  the  conveyance, 
though  until  that  time  the  record  would  be  notice  to  no  one.^"^ 

§487.  The  takinf  of  an  acknowledgment  is  a  aiiniaterial  act; 
therefore  it  may  be  done  by  one  who  is  so  related  to  the  parties  as 
to  be  disqualified  as  a  judge  or  juror.'^^  It  has  been  held  that  a  mar- 
ried woman  may  acknowledge  a  mortgage  of  her  separate  estate  be- 
fore her  husband,  he  being  a  justice  of  the  peace.**'  But  a  trustee 
in  a  deed  of  trust  cannot  take  a  valid  acknowledgment  of  it.*** 

"•HaaWll  V.  Sevier,  25  Ark.  162;  •"Jones   on   Real    Prop.    §    1127, 

Main  v.  Alexander,  9  Ark.  112,  47  Lynch  v.  LivingBton,  6  N.  Y.  422; 

Am.   Dec.  732.  Truman  v.  Lore,  14  Ohio  8t  144; 

•"Suddereth  v.  Smsrth,  13  Ired.  Williamaon  v.  Carskadden,  36  Ohio 
L.  452;  Worsham  v.  Freeman,  34  St  664.  In  other  cases  it  is  de- 
Ark.  66.  Glared     that     the    officer    act    ju- 

•"Jackson  v.  Colden,  4  Cow.  266.  dicially.       HomcBopathic     Mnt     L. 

•"Jackson  v.  Humphrey,  1  Johns.  Ins.  Co.  v.  Marshall,  32  N.  J.  Eq. 

498.     A   certificate   of  acknowledg-  103;  Williams  v.  Baker,  71  Pa.  St. 

ment  in  which  the  officer  describes  476;  Heeter  v.  Olasgow,  79  Pa.  St. 

himself  as  "a  Justice  of  the  peace  79,  21  Am.  Rep.  46. 

within   and   for   said   county,"    no  •••Kimball   v.    Johnson,    14    Wis. 

county  being  named,  except  that  in  674. 

the  body  of  the  deed,  where  both  •"Darst  v.  Oale,  88  111.  136;  Hoi- 

the    grantor   and   grantee    resided,  den  y.   Brlmage,  72  Miss.   228,   18 

is  not  necessarily.  Invalid.     Beckel  So.    383;    Wasson    v.    Connor,    64 

V.  Petticrew,  6  Ohio  St  247;  Fuhr-  Miss.    861.     Jones   on    Real    Prop, 

man   v.   London,   18   S.   A  R.   386,  'S  1126;  Muense  t<  Harper,  70  Ark. 

16  Am.  Dec.  608.  309,    67    S.    W.    869;    Nicholson   v. 

•••Joumeay  v.  Gibson,  66  Pa.  St  Gloucester  Charity  School,   98   Va. 

67.  101,  24  8.  E.  899. 
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§  498.  In  like  manner,  when  a  statute  requires  that  a  certificate 
of  the  official  character  of  the  officer  before  whom  the  acknowledg- 
ment was  made  shall  accompany  the  certificate  of  acknowledgment, 
the  filing  of  the  mortgage  for  record  without  the  latter  certificate 
does  not  constitute  a  record  of  it.  If,  however,  this,  certificate  is  sub* 
sequently  obtained  and  recorded  in  the  registry  where  the  deed  is 
recorded,  the  mortgage  will  be  treated  as  recorded  from  the  date  of 
the  filing  of  this  certificate.*** 

§  499.  Upon  the  same  principle,  also,  when  a  statute  requires 
that  the  officer  shall  certify  that  he  is  pevsonally  acquainted  with 
the  party  making  the  acknowledgment,  the  omission  so  to  do  ren- 
ders null  the  acknowledgment  and  the  record."'  The  requirement 
must  be  substantially  complied  with."®*  If  the  officer  taking  the  ac- 
knowledgment certifies  that  he  knows  the  parties  by  whom  the  instru- 
ment purports  to  be  executed,  when  in  fact  he  did  not,  his  certifi- 
cate, though  prima  facie  valid,  upon  proof  of  this  fact,  is  a  nullity, 
both  as  entitling  the  paper  to  be  recorded  and  as  affording  any  proof 
of  its  execution,  though  in  fact  the  instrument  was  acknowledged  by 
the  persons  who  executed  it.*®^  As  between  the  parties  themselves 
the  mortgage  would,  of  course,  be  valid  upon  proof  of  its  execution 
and  delivery. 

A  certificate  of  acknowledgment  which  simply  describes  the  per- 
sons acknowledging  as  "grantors  of  the  within  indenture,"  without 
stating  that  they  were  known  to  the  officer  to  be  the  same  persons 
who  are  described  in  and  who  executed  it,  as  prescribed  by  the  stat- 
ute, is  insufficient  to  entitle  the  deed  to  be  recorded.*®* 

§  500.   The  certificate  of  acknowledgment  is  not  condusiYe;  but 

when  it  is  correct  in  form,  and  is  apparently  executed  by  one  au- 
9  thorized  to  act  in  the  matter,  and  within  his  jurisdiction,  it  is  suffi- 


"^Reasoner  v.  Edmundson,  5 
Ind.  393;  Ely  v.  Wilcox,  20  Wis. 
523,  91  Am.  Dec.  436. 

**Kelsey  v.  Dunlap,  7  Cal.  160; 
Peyton  v.  Peacock,  1  Humph.  135. 
In  this  case,  although  the  improper 
registration  was  not  insisted  upon 
by  the  answer,  the  court  upon  the 
exhibition  of  the  deed  took  notice 
of  the  defect.  See,  also,  Johnson 
V.  Walton,  1  Sneed,  258;  Bone  v. 
Greenlee,  1  Cold.  29;  Thurman  v. 
Cameron,  24  Wend.  87;  Livingston 
V.  Kettelle,  6  111.  116,  41  Am.  Dec. 
166;  Rogers  v.  Adams.  66  Ala.  600; 
Conner  v.  Abbott,  35  Ark.  365. 

"•Ritter  V.  Worth,  58  N.  Y.  627; 


West  Point  Iron  Co.  v.  Reymert,  45 
N.  Y.  703;  Troup  v.  Haight,  Hopk. 
239. 

""Watson  V.  CampbeU,  28  Barb. 
421.  "This  case,"  says  Mr.  Justice 
Ingraham,  "shows  the  impropriety 
of  a  commissioner  of  deeds,  in  such 
an  acknowledgment,  certifying  that 
he  knows  the  parties,  without  any 
other  knowledge  than  a  mere  in- 
troduction, or  seeing  the  signature 
written.  He  thereby  endangers  the 
security,  and  exposes  himself  to 
liability  for  damages  arising  there- 
from." 

"•Fryer  v.  Rockefeller,  63  N.  Y. 
268. 
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cient  to  admit  the  deed  to  record,  and  is  prima  facie  good.*®*  It 
may  be  shown  that  the  oflBcer  who  made  the  certificate  was  not  in 
fact  authorized  to  act,  or  had  become  incompetent,  or  that  he  acted 
outside  his  jurisdiction.**®  It  may  be  shown  that  the  deed  was  never 
in  fact  executed  or  delivered;**^  or  that  the  deed  was  void  when  ac- 
knowledged by  reason  of  its  containing  material  blanks.***  The 
presumption  of  regularity  must,  however,  be  first  overcome.***  The 
officer  is  prima  facie  such  as  he  is  described  to  be,  de  facto  and  de 
jure.  He  is  like  an  officer  authorized  to  take  testimony  under  a 
special  commission.  His  return  must  stand  until  it  is  impeached  by 
collateral  proof.  Until  this  is  done  his  return  is  proof  in  itself  of 
his  official  character,  of  his  signature,  and  of  his  acting  within  his 
jurisdiction.***  The  fact  that  he  does  not  recollect  the  transaction 
does  not  afifect  his  certificate.**'^ 

A  mistake  in  the  certificate  of  acknowledgment,  whereby  the 
grantee  instead  of  the  grantor  appeared  to  be  the  person  who  made 
the  acknowledgment,  cannot  be  corrected  in  a  court  of  equity,  so  as 
to  give  the  record  of  the  deed  legal  effect  from  the  beginning,  because 
it  cannot  be  determined  from  the  face  of  the  instrument  whether 
the  error  consisted  in  inserting  the  wrong  name,  or  in  taking  the 
acknowledgment  of  the  wrong  man.***  A  mistake  in  the  date  of  an 
acknowledgment  may  be  shown -and  the  true  date  established.**^  A 
mistake  arising  from  a  technical  omission  in  the  certificate  may  be 
corrected.*** 

As  to  the  statements  of  fact  contained  in  a  certificate  of  ac- 
knowledgment which  is  regular  in  form,  such,  for  instance,  as  the 
fact  that  the  grantor  appeared  and  acknowledged  the  execution  of 
the  instrument,  they  can  only  be  impeached  for  fraud.  Evidence 
which  is  merely  in  contradiction  of  the  facts  certified  to  will  not  be 
received.***    Under  the  statutes  of  some  States  for  tlie  special  pro- 

"•Holbrook    v.    Worcester    Bank,  v.  Culkins.  44  Mich,  531,  7  N.  W. 

2   Curtis,   244;    Jackson  v.   Schoon-  157. 

maker,    4    Johns.    161;     Morris    v.  ***Thurman  v.  Cameron,  24  Wend. 

Keyes,  1  Hill,  540;   People  v.  Sny-  87,   and   casas   cited;    Canandarqua 

der,  41  N.  Y.  397;  Blewett  v.  Bash,  Academy  v.  McKechnie,  19  Hun,  62. 

22  Wash.  536,  61  Pac.   770.  ««Tooker  v.  Sloan,  30  N.  J.  Eq. 

"®  Lynch    v.   Livingston,    6   N.   Y.  394. 

422;      Oerman-American     Bank     v.  **Wood  v.  Cochrane,  39  Vt.  544. 

Carondelet  Real  Estate  Co.  150  Mo.  »^Hoit  v.  Russell,  56  N.  H.  559. 

570.  51  S.  W.  691.  « Edmunds   v.    Leavell    (Ky.),    3 

""Jackson    v.    Perkins,    2    Wend.  S.   W.   134. 

308:  Howell  v.  McCrie,  36  Kan.  636,  **  Council    Bluffs    Sav.    Bank    v. 

59  Am.  Rep.  584.  14  Pac.  257.  Smith,   59   Neb.    90,   80   N.   W.   270 

**Drury  v.  Foster,  1  Dill.  460.  quoting  text.     Pereau  v.  Frederick. 

"•Johnson  v.  Van  Velsor,  43  17  Neb.  117,  22  N.  W.  235;  Phil- 
Mich.  208,  5  N.  W.  265;  Hourtienne  lips  v.  Bishop,  35  Neb.  487,  53 
▼.  Schnoor,  33  Mich.  274;  Cameron  N.   W.   375;    Barker   v.   Avery,    36 
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tection  of  the  homestead  right,  it  is  required  that  the  wife  should 
acknowledge  before  the  officer  that  she  had  released  the  homestead 
right.'*®  If,  for  instance,  the  certificate  shows  that  a  married  woman 
was  examined  separate  and  apart  from  her  husband,  and  voluntarily 
relinquished  her  rights  of  dower  and  homestead  in  the  lands,  it  can<» 
not  be  impeached  by  evidence  that  there  was  no  private  examina* « 
tion;  that  she  did  not  acknowledge  the  deed  as  her  act  and  deed; 
that  the  contents  of  the  deed  were  not  made  known  to  her;  or  that 
she  did  not  release  her  homestead  right.  There  must  first  be  some 
allegation  and  proof  of  fraud  or  imposition  practised  .upon  her;  or 
some  fraudulent  combination  between  the  parties  interested  and  the 
officer  taking  the  acknowledgment.**^  There  would  be  no  certainty 
in  titles  if  the  officer's  certificate  could  be  contradicted  by  any  other 
evidence.  The  law  directs  him  to  make  his  certificate  in  writing, 
and  when  he  has  made  it  the  world  is  to  look  to  that  and  to  nothing 
else.***  Parol  evidence  can  only  be  admitted  to  show  fraud  or  duress 
connected  with  the  acknowledgment,  not  to  contradict  the  officer's 
certificate.*** 


Neb.  599,  54  N.  W.  989.  Wil- 
liamson y.  Carskadden,  36  Ohio 
St.  664;  Russell  v.  Theological 
Union,  73  111.  337;  Johnston  v. 
Wallace,  53  Miss.  331,  338,  24  Am. 
Rep.  699;  Paxton  v.  Marshall,  18 
Fed.  361,  365,  n.  In  some  States, 
however,  a  certificate  of  acknowl- 
edgment is  regarded  only  as  prima 
facie  evidence  of  the  matters  there- 
in stated,  and  it  may  be  over- 
thrown without  showing  fraud. 
Wannell  v.  Kem,  57  Mo.  478;  StefBn 
V.  Bauer,  70  Mo.  399.  But  the  proof, 
to  have  this  effect,  must  be  clear, 
cogent,  and  convincing.  Bohan  v. 
Casey,  5  Mo.  App.  101;  Insurance 
Co.  V.  Nelson,  103  U.  S.  544,  548; 
Young  V.  Duvall,  109  U.  S.  573,  3  S. 
Ct.  414;  Mather  v.  Jarel,  33  Fed. 
366. 

""As  in  lUinois,  both  under  Act 
of  1857  and  that  of  1869.  Warner 
V.  Crosby,  89  111.  320,  11  Chicago 
L.  N.  224.  In  Indiana,  under  Acts 
1879,  p.  129. 

"» Insurance  Co.  v.  Nelson.  103  U. 
S.  544.  Alabama:  Coleman  v. 
Smith.  55  Ala.  368;  Miller  v.  Marx, 
55  Ala.  322.  Illinois:  Graham  v. 
Anderson,  42  111.  514,  92  Am.  Dec. 
89;  McPherson  v.  Sanborn,  88  111. 
150;  Monroe  v.  Poorman,  62  111. 
523;  Kerr  v.  Russell,  69  111.  666, 
18  Am.  Dec.  634;   Crane  v.  Crane, 


81  111.  165;  Lowell  v.  Wren,  80  111. 
238;  Ruflseli  v.  Baptist  Theological 
Union,  73  111.  337;  Blackman  v. 
Hawks,  89  111.  512,  8  Cent  L.  J. 
196.  Indiana:  M'Neely  v..Rucker, 
6  Blackf.  391.  Xaryland:  Ridgely 
V.  Howard,  3  Har.  A  McH.  321; 
Bissett  V.  Bissett,  1  Har.  A  McH. 
211.  Xichigan:  Johnson  v.  Van 
VelBor,  43  Mich.  208,  5  N.  W.  265. 
Xitsiisippi:  Johnston  v.  Wallace, 
53  Miss.  331,  24  Am.  Rep.  699. 
Ohio:  Baldwin  v.  Snowden,  11  Ohio 
St  203,  78  Am.  Dec  303.  Oregon: 
Moore  v.  Fuller,  6  Greg.  272,  26  Am. 
Rep.  524.  Pennsylvania:  Heeter  v. 
Glasgow,  79  Pa.  St  79,  21  Am.  Rep. 
46;  Jamison  v.  Jamison,  3  Whart 
457,  31  Am.  Dec.  536;  Singer 
Manuf.  Co.  v.  Rook,  84  Pa.  St  442, 
24  Am.  Rep.  204;  Gppenheimer  v. 
Wright  106  Pa.  St  569;  Lewars  v. 
Weaver,  121  Pa.  St  268,  15  Atl.  514. 
Texas:  Hartley  v.  Frosh,  6  Texas, 
208,  65*  Am.  Dec.  772;  Williams  v. 
Pouns,  48  Texas,  141.  Wisconsin: 
Lefebvre  v.  Dutruit  51  Wis.  426, 
8  N.  W.  149.  37  Am.  Rep.  833. 

■■Per  Tilghman,  C.  J.,  In  Jour- 
dan  V.  Jourdan,  9  S.  A.  R.  268,  11 
Am.  Dec.  724.  And  see  Graham  v. 
Anderson,  42  111.  514,  92  Am.  Dec 
89. 

"■Heeter  v.  Glasgow,  79  Pa.  St 
79,   21   Am.   Rep.   46;    Jamison    v. 
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Bui  it  is  held  that  the  certificate  of  a  magistrate  to  the  deed  of 
a  married  woman  that  she  was  of  full  age  is  not  conclnsive,  and  that 
she  cannot  ratify  it  after  coming  of  age  except  by  acknowledgment 
separate  and  apart  from  her  husband.*®^ 

The  exception,  4jiflt  the  magistrate's  certificate  is  not  condnsive 
of  the  facts  stated  in  it  when  frand  is  shown^  does  not,  however, 
extend  to  the  case  of  one  who  has  in  good  faith  purchased  without 
notice  of  the  fraud;  he  is  protected  by  the  record,  notwithstanding 
the  fraud.*^*^  If  he  has  actual  knowledge  of  fraud  or  duress  in  ob* 
taining  a  wife's  acknowledgment  to  a  deed,  or  knowledge  of  snch 
circumstances  as  would  naturally  lead  him  to  inquiry,  he  is  deprived 
of  the  protection  accorded  to  an  iimocent  and  bona  fide  holder.  Even 
less  than  actual  dure^  will  avoid  a  wife's  acknowledgment  of  a  mort- 
gage in  the  hands  of  an  assignee  who  ought  to  have  inquired  for  de« 
fences  and  did  not.  It  is  enough  if  it  be  shown  that  she  did  it  under 
moral  constraint,  as>  for  instance,  by  threats,  persecution,  and  harsh- 
ness on  the  part  of  her  husband.  These  facts  being  known  to  the 
mortgagee,  his  assignee  is  affected  by  them  in  case  he  is  not  entitled 
to  the  protection  accorded  to  one  who  takes  negotiable  paper  for  value 
before  maturity.  He  should  inquire  of  the  mortgagors  whether  the 
mortgage  is  open  to  any  defence.*** 

A  substantial  compliance  with  the  requirements  of  such  a  statute 
is  suflScient.**^ 

§  601.  Delivery  is  another  incident  necessary  to  giving  effect  to 
the  conveyance  even  as  between  the  parties  to  it.*®'  Although  the 
deed  be  recorded,  if  it  has  not  been  delivered,  or  the  delivery  was 
unauthorized,  a  subsequent  conveyance  by  the  grantor,  or  a  subse- 
quent judgment  against  him,  will  take  precedence.***    Delivery  be- 


Jamison,  3  Whart  457,  31  Am.  Dec. 
536;  Homoeopathic  Mut.  L.  Ins.  Co. 
V.  Marshall,  82  N.  J.  Bq.  103. 

In  a  note  to  this  case  by  the  re- 
porter the  decisions  of  the  various 
States  upon  the  question,  whether 
the  officer's  eertiflcate  is  conclusive- 
ly or  only  prima  facie  correct,  are 
fully  cited. 

»*  Williams  v.  Baker,  71  Pa.  St 
476;  Ledger  Building  Asso.  v.  Cook, 
7  Reporter,  409,  19  Alb.  L.  J.  281. 

••Heeter  v.  Olasgow,  79  Pa.  St 
79,  21  Am.  Rep.  46;  Hall  v.  Patter- 
son. 51  Pa.  St  289. 

""  McCandless  v.  Bngle,  51  Pa.  St 
309;  Michener  v.  Cavender,  38  Pa. 
St  334,  337,  80  Am.  Dec.  486; 
Twitchell  V.  McMurtrie,  77  Pa.  St. 
383. 


■"Hombeck  v.  Mut  Building 
Asso.  88  Pa.  St  64. 

"•Goodwin  V.  Owen,  55  Ind.  243; 
Hoadley  v.  Hadley,  48  Ind.  452; 
Woodbury  v.  Fisher.  20  Ind.  387, 
83  Am.  Dec.  325;  Fitzgerald  v. 
Oofl,  99  Ind.  28;  Henry  v.  Carson, 
96  Ind.  412;  Freeman  v.  Peay,  23 
Ark.  439;  Samson  v.  Thornton,  3 
Met  275,  37  Am.  Dec.  135;  Parker 
V.  Hill.  8  Met  447;  Maynard  v. 
Masmard,  10  Mass.  456.  6  Am.  Dec. 
146;  Humiston  v.  Preston,  66  Conn. 
579,  34  Atl.  544;  Cressinger  v.  Des- 
senburg,  42  Mich.  580,  4  N.  W.  269; 
Rapps  V.  Gottlieb.  142  N.  Y.  164, 
36  N.  E.  1052,  afl'g  67  Hun,  115. 
See  9  84. 

"•Woodbury  v.  Fisher,  20  Ind. 
387,  83  Am.  Dec.  325;   Goodsell  v. 
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comes  eflEectual  when  the  mortgagor  surrenders  dominion  of  a  com- 
pleted mortgage  with  intent  thereby  to  make  it  operative.'*® 

The  fact  of  the  acknowledgment  of  the  deed  at  a  certain  date  is 
not  by  itself  evidence  that  it  was  delivered  at  that  time,  or  was  ever 
delivered,'**^  though  this  has  been  said  to  be  presumptive  evidence.'^' 
The  record  of  the  deed  is  said  to  be  evidence  of  delivery  in  a  greater 
degree,  but  it  is  not  conclusive  of  a  delivery.  It  has  sometimes  been 
spoken  of  as  a  prima  facie  evidence  of  delivery.'^"  It  may  be  evi- 
dence for  the  jury  to  consider.'" 

But  registration  itself  does  not  operate  as  a  delivery;  nor  does  it 
supersede  the  necessity  of  proof  of  a  delivery.'**  A  delivery  to  the 
register  for  record  may  be  an  eflEectual  delivery  to  the  grantee,  where 
such  delivery  is  made  at  the  request  of  the  graptee,'**  or  where  the 
register  had  authority  from  him  to  receive  it  and  keep  it,  or  it  is  so 
delivered  pursuant  to  a  previous  agreement  between  the  parties.'*^ 

A  mortgagee  taking  a  mortgage  which  has  been  recorded  without 
a  delivery  takes  it  subject  to  a  conveyance  by  the  mortgagor  made 
to  another  person  after  such  record  but  before  the  mortgage  was  de- 
livered.'^' 

Delivery  to  a  grantee  who  is  called  by  a  wrong  name  in  the  deed 
identifies  the  grantee,  and  vests  the  title  in  him.'** 

A  deed  may  be  delivered  by  the  grantor's  agent.  Thus  a  notary, 
with  whom  a  note  and  mortgage  are  left  by  the  mortgagor,  after  ac- 
knowledging the  mortgage  before  him,  will  be  presumed  to  have  au- 
thority to  deliver  them,  in  the  absence  of  instruction>»  to  the  contrary ; 
and  a  delivery  by  him  to  the  mortgagee  is  a  suflBcient  delivery.'^ 

Stinson,  7  Blackf.  437;  Woolson  v.  '"Jordan  v.  Farnsworth,  15  Gray, 

Kelley,  73  Minn.  513,  76  N.  W.  258;  517. 

Lanphler  v.  Desmond,  187  111.  370,  '**  Hawkes  v.  Pike,  105  Mass.  560, 

378.  58  N.  E.  343  quoting  text.  7  Am.  Rep.  554;   Parker  v.  Hill.   8 

'"Merritt    v.    Temple,    155    Ind.  Met  447;  Foley  v.  Howard,  8  Iowa, 

497,  58  N.  E.  699;  Stokes  v.  Ander-  56;   Skinner  v.  Baker,  79  111.  496; 

son,   118   Ind.  533,  545,  4  L.  R.  A.  Weber  v.  Christen,  121  111.  91.  11  N. 

313;     Anderson    v.    Anderson,    126  E.     893;     Houfes     v.     Schultze,     2 

Ind.  62.  66,  24  N.  B.  1036;  Osborne  Bradw.    196,    96    111.    335;    National 

V.  Esllnger,  155  Ind.  351,  58  N.  E.  Bank  v.  Morse.  73  Iowa.  174,  5  Am. 

439.  St.  Rep.  670.  34  N.  W.*803. 

"*  Freeman  v.  Schroeder,  43  Barb.  "« Dusenbury       v.       Hulbert,       2 

618.   29   How.   Pr.   263;    Jackson  v.  Thomp.  &  C.  177;  Thayer  v.  Stark, 

Richards.  6  Cow.  617.  6  Cush.  11.  14. 

'"Wyckoff  V.   Remsen.   11   Paige,  '"Reid    v,    Abemethy,    77    Iowa, 

564:   Portz  v.  Schantz.  70  Wis.  497,  438.  42   N.  W.  364. 

36  N.  W.  249;   Pereau  v.  Frederick  '"Lanphier  v.   Desmond,  187    111. 

(Iowa).  22  N.  W.  235.  370,  58  N.  E.  343,  aff'g  86  111.  App. 

'"  Kllle    V.    Ege.    79    Pa.    St.    15;  101. 

Jackson  v.   Perkins,   2   Wend.  308;  "*  Fisher  v.  Milmine,  94  111.  328; 

Knolls  V.  Barnhart.  71  N.  Y.  474;  Beaver  v.  Slanker,  94  111.  175. 

Moody  V.  Dryden.  72  Iowa,  461,  34  ■*»  Adams  v.  Adams,  70  Iowa,  253, 

N.  W.  210;   Peterson  v.  Kllgore,  58  30  N.  W.  795. 
Tex.  88;    Sessions  v,  Sherwood,  78 
Mich.   234,  44   N.   W.   263. 
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Of  course  a  delivery  to  an  agent  of  the  grantee  is  a  delivery  to 
the  grantee  himself;  as^  for  instance^  a  delivery  to  the  secretary  of 
a  railroad  company  is  suflScient.*'^  A  delivery  of  a  mortgage  made 
by  a  partner  upon  the  dissolution  of  the  firm  to  secure  a  note  of 
the  firm^  which  he  has  assumed^  to  the  other  partner,  who  is  indem- 
nified by  the  mortgage,  is  sufficient.'^^ 

Payment  of  the  consideration  of  a  mortgage  may  be  a  prerequi- 
site to  creating  a  valid  lien.  Thus,  if  one  has  notice  of  a  prior 
imrecorded  mortgage  before  he  pays  over  money  he  has  undertaken 
to  loan  upon  a  mortgage,  the  fact  that  he  has  recorded  his  own  mort- 
gage before  receiving  such  notice  does  not  make  his  mortgage  the 
prior  lien.'" 

§  602.  Delivery  after  recording. — ^Although  a  deed  is  of  no  effect 
until  there  has  been  a  delivery  of  it  to  the  grantee,  yet  if  it  is  made 
for  a  good  consideration,  as,  for  instance,  an  existing  debt,  and  is 
filed  for  record  without  delivery,  a  subsequent  acceptance  of  the 
deed  by  the  grantee  has  been  held  to  ratify  the  making  and  recording 
of  it,  and  to  give  it  legal  effect  from  the  time  of  filing,  as  against 
intermediate. incumbrances.'**  When,  for  instance,  one  in  debt  to  a 
bank  executed  a  mortgage  to  it,  and  without  delivering  it  sent  it  to 
the  record  ofl6ce  to  be  recorded,  and  then  sent  word  to  the  officers  of 
the  bank  of  the  execution  of  the  mortgage,  and  that  they  could  get  it 
of  the  recorder,  and  they  replied  that  "they  were  glad  it  was  done," 
ihis  was  held  a  sufficient  delivery  of  the  deed  to  the  bank  to  pass  the 
iitle  as  against  one  to  whom  the  mortgagor  made  and  delivered  an- 
other mortgage  of  the  same  property  two  days  afterwards,  but  after 
such  notification  to  the  bank  and  reply.'*'  There  are  cases  which  hold 
that  a  delivery  may  be  made  to  a  stranger  in  behalf  of  the  mortgagee, 
and  without  his  authority,  and  upon  his  subsequent  acceptance  of  the 
mortgage  the  title  is  regarded  as  having  vested  in  him  from  the  time 
of  such  delivery.  Such  was  held  to»be  the  case  where  one  in  failing 
circumstances  made  a  mortgage  to  a  creditor  who  resided  out  of  the 
State,  without  the  knowledge  of  his  creditor,  and  delivered  it  to 
his  own  attorney  for  the  benefit  of  the  creditor,  with  the  request 
that  the  attorney  should  cause  it  to  be  recorded  and  handed  to  the 
creditor.  The  mortgage  was  accordingly  recorded,  and  afterwards 
received  and  accepted  by  the  mortgagee;  but  after  the  delivery  of 
it  to  the  attorney  and  the  recording  of  it,  and  before  the  attorney 
had  delivered  it  to  the  mortgagee,  the  property  was  attached  by 

•"Patterson  v.  Ball.  19  Wis.  243;  "Schultze  v.  Houfes,  96  111.  335. 

Truman  v.  McCollum,  20  Wis.  360.  *^Carnall  v.  Duval,  22  Ark.  136. 

""Conwell    V.    McCowan,    81    111.  ""Farmers'  &  Mechanics*  Bank  v. 

286.  Drury.  38  Vt  426. 
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another  creditor  of  the  mortgagor's.  It  was  held  that  the  mort- 
gaged estate  immediately  vested  in  the  mortgagee^  whose  title  was 
therefore  superior  to  that  of  the  attaching  creditor.***  It  has  been 
held,  moreover,  that  it  may  be  presumed  that  a  mortgagee,  in  whose 
favor  a  mortgage  has  been  executed  and  placed  on  record,  will  assent 
to  it  on  being  notified  of  its  existence;  and  therefore,  although  it  be 
made  and  recorded  without  his  knowledge,  and  the  land  is  after- 
wards attached  by  creditors  of  the  mortgagor  before  the  mortgagee 
has  notice  of  the  mortgage,  which  he  afterwards  assents  to  and  rati* 
fies,  he  may  hold  the  mortgage  lien  against  such  attachments.**^ 

There  may  be  some  slight  presumption  of  delivery  arising  from 
the  record  of  a  deed ;  but  when  this  is  overcome,  the  burden  is  upon 
the  party  claiming  title  under  it  to  show  an  actual  delivery  before  a 
levy  upon  the  land  by  attachment  or  execution.*** 

§  503.  When  a  subsequent  delivery  becomes  operative. — ^Although 
a  deed  be  inoperative  at  the  time  it  is  recorded,  as  when  it  is  re* 
corded  before  delivery,  or  is  recorded  as  a  deed  when  intended  as  a 
mortgage,  and  the  statutes  of  the  State  where  it  is  executed  require 
that  it  shall  be  recorded  in  such  case  in  separate  mortgage  books, 
upon  a  subsequent  delivery  in  the  one  case,  and  in  the  other  upon 
a  purchase  of  the  equity  of  redemption  by  the  mortgagee,  the  record 
then  becomes  fully  operative.***  The  delivery  of  the  deed,  or  the 
purchase  of  the  equity  of  redemption,  is  equivalent  to  a  delivery  of 
the  deed  for  record  at  that  time,  in  the  same  way  as  when  a  deed  is 
recorded  in  anticipation  of  the  completion  of  a  sale.  The  mortgage 
is  effectual  only  from  the  time  of  such  delivery,  and  any  one  who  has 
in  the  mean  time  before  the  delivery  obtained  a  lien  upon  the  prop- 
erty has  a  preference  over  such  mortgagee.  His  assent  to  the  mort- 
gage makes  the  mortgage  valid,  and  the  record  of  it  notice  only  from 
that  time.**^  Where,  for  instance,  a  mortgage  was  recorded  on  the 
thirteenth  day  of  May,  1870,  atfd  was  held  by  the  mortgagor  ready 
for  delivery  when  he  should  obtain  a  loan,  and  was  not  delivered  until 
the  seventh  day  of  the  following  month,  the  latter  date  was  held  to 
be  the  date  of  its  registry,  as  against  one  who  in  the  mean  time  had 
acquired  a  mechanics'  lien  upon  the  property. 

»*  Merrills  v.  Swift,  18  Conn.  257,  »»See  §§  85-87;  Warner  v.  Wins- 

46  Am.   Dec.   315,  and  cases  cited,  low,  1  Sandf.  Ch.  430. 

This  is  doubtful  law.    See  Johnson  ""Foster  v.  Beardsley  Scythe  Co. 

V.  Farley,  45  N.  H.  505;   Jones  on  47  Barb.  505;   Jackson  v.  Richards. 

Chattel   Mortgages,  §§   104-113.  6  Cow.  617;  Hood  v.  Brown,  2  Ohio. 

"'Ensworth  v.  King,  50  Mo.  477.  266;    Mut.  Benefit  Life  Ins.  Co.  v. 

This  case  should  not  be  relied  upon  Rowand,  26  N.  J.  Bq.  389;   Houfes 

in  any  other  State.  v.  Schultze,  11  Chicago  L.  N.  75,  2 

«» Harmon  v.   Myer,   55  Wis.   85,  Bradw.  196. 
12  N.  W.  435. 
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But  if  the  mortgage  be  executed  and  acknowledged,  and  put  upon 
record  by  the  mortgagor,  in  pursuance  of  a  prior  contract  for  a  loan 
upon  it,  which  is  afterwards  made  in  pursuance  of  the  contract,  and 
the  mortgage  is  then  delivered  upon  the  payment  of  the  money,  it  has 
priority  in  equity  over  liens  of  mechanics  and  material-men  for  work 
and  materials  furnished,  after  the  mortgage  is  recorded,  for  a  build- 
ing which  the  mortgagor  commenced  to  erect  upon  the  premises  after 
the  recording  of  the  mortgage  and  before  its  delivery,  the  mortgagee 
having  no  knowledge  of  this  fact.  In  such  case  the  mortgage  upon 
delivery  has  relation  to  the  agreement  for  the  loan,  and  the  registry 
takes  effect  and  becomes  operative  as  constructive  notice  before  the 
delivery,  and  from  the  time  the  mortgage  was  left  for  record."'^ 


III.  Requisites  as  to  the  Time  and  Manner  of  Recording. 

§  604.  The  record  is  notice  from  the  time  of  filing  and  entry  of 
the  deed  for  record.  It  is  sometimes  provided  by  statute  that  a  deed 
shall  be  deemed  to  be  recorded  when  it  is  filed  for  record,  or  noted  in 
an  entry  book  by  the  recorder  as  received.  But  aside  from  any  stat- 
utory provision,  the  judicial  interpretation  of  the  effect  of  the  filing 
is  the  same."*   The  record  as  notice  dates  from  the  moment  the  deed 

V.  Birmingham,  30  Kan.  312.  1  Pac. 
73;  Poplin  v.  MundeU,  27  Kan.  138. 

Kentuoky:  Bank  v.  Haggin,  1  A. 
K.  Marsh.  306. 

Louisiana:  R.  Civ.  Code  1889» 
§  2266. 

Kassachusetts:  Gillespie  v.  Rog- 
ers, 146  Mass.  610,  16  N.  E.  711; 
Jacobs  V.  Denison,  141  Mass.  117, 
5  N.  E.  526. 

Kichigan:  Sinclair  v.  Slawson, 
44  Mich.  123,  38  Am.  Rep.  235; 
People  V.  Bristol,  35  Mich.  28. 

Kiiiiisippi:  Mangold  v.  Barlow, 
61  Miss.  593,  48  Am.  Rep.  84. 

KisBouri:  Harrold  v.  Simonds,  9 
Mo.  323;  Bishop  v.  Schneider,  46 
Mo.  472,  2  Am.  Rep.  533. 

KoBtana:  Comp.  Stats.  1887,  ch. 
20,  §  259. 

Nebraska:  Comp.  Stats.  1885,  ch. 
73,  9  15;  Perkins  v.  Strong,  22  Neb. 
725.  36  N.  W.  292. 

Nevada:   G.  S.  1885.  §  2594. 

New  York:  Mutual  L.  Ins.  Co.  v. 
Dake,  87  N.  Y.  257;  Simonson  v. 
Falihee,  25  Hun,  570;  Bedford  v. 
Tupper,  30  Hun,  174. 

North  Carolina:  Metts  v.  Bright, 
4  Dev.  ft  B.  173,  32  Am.  Dec.  683; 
Parker  v.  Scott,  64  N.  C.  118. 

Ohio:     Mayhem    v.    Coombs,    14 


""^  Jacobus  V.  Mutual  Benefit  Life 
Ins.  Co.  27  N.  J.  Bq.  604.  The  doc- 
trine of  relation  is  fully  considered 
in  this  case.  See,  also,  Pratt  v. 
Potter,  21  Barb.  589;  Judd  v.  Seek- 
ins,  62  N.  Y.  266,  3  T.  ft  C.  266. 
See,  contra,  Houfes  v.  Schultze,  11 
Chicago  L.  N.  75,  2  Bradw.  196. 

'**See  US  560,  551.  Alabama:  Mal- 
lory  V.  Stodder,  6  Ala.  801;  Leslie 
Y.  Hinson,  83  Ala.  266,  3  So.  443. 

Arizona  T.:   R.  S.  1887,  §  2603. 

ArkaBiai:  Dig.  of  Stats.  1884, 
§  670;  Gates  v.  Walls,  28  Ark.  244. 

California:  Civ.  Code,  §  1213; 
Cady  V.  Purser,  131  Cal.  552.  63  Pac. 
844. 

Colorado:  Annot.  Stats.  1891,  ch. 
29,  9  446;  Shepard  v.  Murphy,  26 
Colo.  350,  58  Pac.  588. 

District  of  Columbia:  R.  S.  1874, 
I  446. 

Connecticut:  G.  S.  1888,  §  2961; 
G.  S.  1902,  §  4036;  Lewis  v.  Hin- 
man,  56  Conn.  55;  Franklin  v.  Can- 
non.  1   Root,  500. 

lUiBois:  R.  S.  1889,  ch.  30.  §  30; 
Haworth  v.  Taylor,  108  111.  275; 
Riser  V.  Heuston.  38  111.  252. 

Indiana:  Kessler  v.  State,  24  Ind. 
313. 

Kansas:   G.  S.  1889,  p.  360;   Lee 
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was  left  for  record,  and  was  indorsed  by  the  recorder  and  entered 
upon  the  index  or  entry  book,  although  it  was  not  actually  spread 
upon  the  record  for  months,  or  for  any  length  of  time  afterwards,*" 
or  was  lost  and  not  recorded  at  all.'^*  The  entry  in  the  entry  book 
is  constructive  notice  until  the  deed  is  spread  in  full  upon  the  rec- 
ord.*'" It  may  be  kept  in  the  office  and  referred  to  until  it  is  tran- 
scribed, and  the  original  deed  so  filed  is  notice  to  all  the  world."* 
When  it  is  spread  upon  the  record,  however,  it  is  notice  of  only  what 
appears  upon  the  record.**^  A  presumption  in  favor  of  the  record 
will  prevail  against  the  testimony  of  a  subsequent  purchaser  or  mort- 
gagee that,  at  the  time  of  filing  his  deed  for  record,  no  incumbrance 
upon  the  property  appeared  of  record.*** 

Ohio,  428;  Magee  v.  Beatty,  8  Ohio,  56  Iowa,  77,  8  N.  W.  769.  Wyoming: 

396;  Brown  v.  Kirkman,  1  Ohio  St.  R.  S.  1887,  §  17. 

116;    Fosdick   v.   Barr,   3   Ohio   St.  ""Wood's  Appeal,  82  Pa.  St  116; 

471;    Bloom' V.  Noggle,  4   Ohio  St.  Kiser  v.  Heuston,  38  111.  262 ;  Frank- 

45;  Tousley  v.  Tousley,  5  Ohio  St  lin  v.  Cannon,  1  Root,  500;  Throck- 

78;  Bercaw  v.  Ck)ckerill,  20  Ohio  St  morton   v.    Price,   28  Tex.   605,   91 

163;  Hoffman  v.  Mackall,  5  Ohio  St  Am.  Dec.  334;  Crews  y.  Taylor,  56 

124,  64  Am.  Dec.  637.  Tex.  461;   Brooke's  Appeal,  64  Pa. 

Pennsylvania:     Brooke's    Appeal,  St  127;    Musser  y.  Hyde,  2  W.  4b 

64  Pa.  St  127;   Clader  v.  Thomas,  S.   314;    Bank  v.  Haggin,  1   A.   K. 

89  Pa.   St   343;   Glading  v.  Frick,  Marsh.  306;  Sinclair  v.  Slawson,  44 

88  Pa.  St  460.  Mich.  123,  38  Am.  Rep.  236;   Lane 

Bhode    Island:    Nichols    v.    Rey-  v.  Duchac,  73  Wis.  646,  41  N.  W. 

nolds,  1  R.  I.  30,  36  Am.  Dec.  238.  962.     In  Texas  the  cases  of  Taylor 

Tennessee:     Code    1884,   §9    2887,  v.   Harrison,   47   Tex.   454,   26   Am. 

2888;    Woodward  v.  Boro,   16   Lea,  Rep.  304,  and  Woodson  v.  Allen,  64 

678.  Tex.   551,  are  not  consistent   with 

Texas:  R.  S.  1879,  §  4334;   Cope-  the-  decisions    in    the    same    State 

lin  y.  Shuler  (Tex.),  6  S.  W.  668;  cited  aboye.    It  has  been  suggested 

Belbaze  y.  Ratto,  69  Tex.  636,  7  S.  that  the  apparent  conHlct  in  these 

W.  501;   Harrison  y.  McMurry,  71  decisions  may  haye  arisen  from  the 

Tex.  122.  8  S.  W.  612.  fact  that,  in  the  cases  first  cited, 

Vermont:    Bigelow  y.   Topliff,  25  the  deeds  remained  in  the  record- 

Vt  273,  60  Am.  Dec.  264.  er's  hands,  but  in   the  last-named 

Virfl^nia:     Horsley    y.    Garth,    2  cases  may  haye  been   taken  away 

Gratt  471,  44  Am.  Dec.  393.  by  the  grantees.    Webb  on  Record 

Washington:       R.      Code      1881,  of  Title,  §  16.     In  Georgia,  under 

§  2314.  the  Code,  §§  267,  1957.  a  mortgage 

Wisconsin:    Pringle  y.   Dunn,   37  is  not  recorded  until  it  is  actually 

Wis.    449,    19    Am.    Rep.    772;    St.  spread  upon  the  record.    Benson  ▼. 

Croix  Land  ft  L.  Co.  y.  Ritchie,  73  .Callaway,  80  Ga.  230,  4  S.  B.  Rep. 

Wis.   409,   41    Rep.    345;    Shoye   y.  851. 

Larsen,  22  Wis.  142.     But  in  this  *~Lee   y.    Bermingham,   80    Kan. 

State  the  mere  filing  of  the  deed,  312,  1  Pac.  73;  Perkins  v.  Strong, 

without  entering  it  in  the  index  or  22  Neb.  725,  36  N.  W.  292. 

reception  book,  Is  not  a  record;  In-  "•Sinclair  y.   Slawson,   44   Mich, 

ternational  L.  Ins.  Co.  y.  Scales,  27  123,  6  N.  W.  207.  38  Am.  Rep.  235. 

Wis.  640;  though  the  deed  be  tran-  ""Nichols  y.  Reynolds,  1  R.  I.  30, 

scribed  at  length  upon  the  record.  36  Am.  Dec.  238;  Bigelow  v.  Topliff, 

Lombard  v.  Culberston.  59  Wis.  433,  25  Vt  273.  60  Am.  Dec.  264. 

18  N.  W.  399.  ■"§§  549,   660;    Potter  y.   Dooley, 

Contrary  to  the  general  rule  see  55  Vt.  512. 

Iowa:    Nickson  y.   Blair,   59   Iowa,  ""Vandercook  v.  Baker,  48  Iowa, 

531,  13  N.  W.  641;  Yerger  y.  Bars,  199. 
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The  record  is  not  defective  for  the  reason  that  a  portion  of  it  was 
printed  instead  of  being  written  with  pen  and  iiik.""^ 

§  605.  A  deed  is  snfflciently  recorded  by  depositing  it  with  the 
penon  in  charge  of  the  rq^tration  offlce,  though  such  person  be 
neither  the  ofQcial  recorder  nor  a  deputy  of  his,  for  the  recorder  is 
responsible  for  the  acts  of  the  person  whom  he  has  placed  in  charge 
of  the  office^  and  the  acts  of  such  person  in  custody  of  the  records  are 
the  acts  of  the  recorder.***  The  registration  of  a  conveyance  being 
purely  a  ministerial  act,  the  recorder  is  not  disqualified  from  acting 
by  reason  of  his  being  a  party  to  the  deed.***  The  recorder  is  usually 
required  by  statute  to  attest  the  record  by  his  signature,  but  in  the  ab- 
sence of  such  requirement  a  copy  of  the  record  is  admissible  in  evi- 
dence though  this  has  not  been  signed  by  the  officer.*** 

§  SOS.  The  payment  of  the  recording  fees  is  not  a  prerequisite  to 
a  valid  record  of  a  deed,  if  the  recorder  receives  it  for  record.  If  he 
waives  his  right  to  a  prepayment  of  such  fees,  he  is  bound  to  make  a 
proper  record  of  the  deed.***  Even  a  provision  of  statute  that  no 
deed  shall  be  admitted  to  record  until  the  fee  for  recording  is  paid 
is  regarded  as  directory  merely,  and  the  record  is  valid.  The  re- 
corder in  such  case  assumes  the  fee  or  tax.***  But  if  a  deed  is  sent' 
to  a  recorder  by  mail  or  otherwise  to  be  recorded,  without  the  fee 
for  recording,  and  the  recorder  in  consequence  of  not  receiving  the 
fee  **pigeon-holed*'  it,  the  deed  is  not  lodged  for  record  so  as  to  be 
notice  to  a  subsequent  bona  fide  creditor  of  the  vendor.***  But  if 
the  recorder  receives  the  deed  without  the  fees  being  paid,  and  enters 
it  as  a  deed  received,  or  indorses  such  entry  upon  the  deed,  and  he  al- 
lows the  entry  to  stand,  he  cannot  be  heard  to  contradict  such  entry 
upon  fiinding  that  his  fees  are  not  in  fact  paid.*** 

"•Maxwell  v.  Hartmann,  50  Wis.  »«Dickerson  v.  Bowers.  42  N.  J. 

660.  8  N.  W.  103.  Eq.  295,  11  Am.  St.  Rep.  142. 

*^  Cook  V.  Hall,  6  111.  575 ;  Bishop  •*»  Ridley  v.  McGeJiee.  2  Dev.  40. 

V.  Cook.  13  Barb.  326;  Dodge  v.  Pot-  The  record  being  for  the  protection 

ter,  18  Barb.  193;  Orne  v.  Barstow,  of  the  grantee,  it  is  for  him  to  see 

175  Mass.  193,  55  N.  E.  896;  Deming  that  the   record   is  made,   and  the 

Y.  Miles,  35  Neb.  739,  53  N.  W.  665.  recording  fees  paid.     Even  in  case 

37  Am.  St.  464.    See,  however.  In  re-  of  a  mortgage,  though  It  may   be 

gard  to  entry  made   by   an   unau-  customary  for  a  borrower  to  pay  all 

thorized  person,  Pearson  v.  Powell,  the  expenses  attending  the  loan,  in- 

100  N.  C.  86,  6  S.  E.  188.  eluding  the  fees  for  registering  the 

*"  Brockenborough   v.   Melton,   55  mortgage    securing    the    loan,    the 

Tex.  493;  Tessier  v.  Hall,  7  Martin,  mortgagee    cannot    hold    the   mort- 

411.  gagor  liable  for  such  fees  in  the  ab- 

***Wilt  V.  Cutler,  38  Mich.  189.  sence  of  an  agreement  to  pay  them. 

•"People  V.  Bristol,  35  Mich.  28;  Simon   v.   Sewell,   64   Ala.   241.     A 

Bussing  V.   Crain,   8   B.  Mon.   593;  stipulation    in    the    mortgage,    that 

Ridley  v.  McGehee,  2  Dev.  40.  the  mortgagor  shall  pay  such  fees, 

•"Lucas  V.  Clafflin,  76  Va.  269;  creates  a  valid  lien  for  them.  Bout- 
Hoffman  V.  Mackall,  5  Ohio  St.  124.  well  v.  Steiner,  84  Ala.  307,  309,  4 
64  Am.  Dec.  637.  So.  184,  5  Am.  St.  Rep.  375. 
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§  507.  A  schedule,  memorandom,  or  map  referred  to  in  a  deed, 

and  annexed  to  it,  is  a  part  of  the  deed,  and  must  be  recorded  as  a 
part  of  it.'*^  If  such  schedule,  memorandum,  or  map,  be  not  annexed^ 
indorsed,  or  otherwise  made  a  part  of  the  deed,  it  need  not  be  re- 
corded although  referred  to  in  the  deed.***  On  the  other  hand,  a 
schedule,  memorandum,  or  map  annexed  to  or  indorsed  upon  a  deed 
is  not  ordinarily  the  deed  or  part  of  it  unless  it  is  referred  to  in  the 
deed.**^  If  an  additional  provision  or  agreement  be  indorsed  upon  a 
deed  or  mortgage  after  its  execution,  or  be  embraced  in  a  separate 
paper,  this  should  be  acknowledged  as  a  separate  deed;  and  it  is  not 
necessary  to  record  the  deed  or  mortgage  again  in  order  to  connect 
it  with  such  additional  provision,  if  this  duly  refers  to  the  original 
deed  or  mortgage  which  it  affects  or  qualifies.**^^ 

§  608.  As  to  the  time  when  a  mortgage  deed  was  left  for  record, 
the  certificate  of  the  register  is  conclusive  as  between  the  mortgagee 
and  a  subsequent  purchaser  or  creditor  who  has  attached  the  mort- 
gaged land  subsequently  to  the  time  stated  in  the  certificate.**^  If 
the  recording  officer  has  failed  to  note  the  time,  of  receiving  a  deed 
for  record,  this  may  be  shown  by  parol  evidence.***  If  the  mortgage 
be  left  at  the  registry  in  the  absence  of  the  recorder,  and  it  is  re- 
ceived and  filed  by  a  clerk  in  charge  of  the  office,  the  filing  is  suffi- 
cient, though  the  clerk  has  no  authority  to  perform  the  duties  of  the 
register.  It  is  the  duty  of  the  recording  officer  to  enter  and  number 
the  mortgage,  and  the  rights  of  the  mortgagee  cannot  be  impaired 
by  his  omission  to  do  so.***  The  certificate  is  not,  however,  conclu- 
sive of  anything  beyond  the  time  of  the  receipt  of  the  instrument  for 
record,  as,  for  instance,  it  is  not  conclusive  that  it  is  duly  recorded.*** 

If  a  mortgage  be  left  with  a  register  with  no  directions  to  record 
it,***  or  with  directions  that  it  shall  not  be  placed  on  record  until 
further  directions  should  be  given,  and  it  is  recorded  without  such  di- 
rections ever  having  been  given,  there  is  no  effectual  recording  of  it.*** 

••^  Sawyer  v.  Pennell,  19  Me.  167.  "*Boyce  v.  Stanton,  15  Lea,  346; 

•"Shlrras  v.  Calg,  7  Cranch,  34;  Metts  v.  Bright,  4  Dev.  4b  B.  173,  32 

Ghapin  v.  Cram,  40  Me.  561.  Am.  Dea  683. 

•••McKean  ft  Elk  Land  Imp.  Co.  *»  Dodge  v.  Potter,  18  Barb.  193; 

V.  Mitchell,  35  Pa.  St.  269,  78  Am.  Houghton  v.  Burnham,  22  Wis.  301. 

Dec.  335.  **New    York    Life    Ins.    Co.    v. 

«>Choteau  v.   Thompson,   2   Ohio  White,  17  N.  Y.  469;  Thorp  v.  Mer- 

St.  114;    Munson  v.  Bnsor,  94  Mo.  rill,  21  Minn.  336;    Worcester  Nat. 

504,  7  S.  W.  108.  Bank  v.  Cheeney,  87  111.  602;  Jack- 

•»»  Tracy  v.  Jenks.  15   Pick.  465;  son  v.  Phillips,  9  Cow.  94;  Wing  ▼. 

Adams  v.  Pratt,  109  Mass.  59;  Pul-  Hall.  47  Vt  182;  Bubose  v.  Young, 

ler  V.  Cunningham,  105  Mass.  442;  10  Ala.  365. 

Ames    V.     Phelps,     18     Pick.    314;  "Horsley  v.  Garth,  2  Gratt  471. 

Hatch  V.  Haskins,  17  Me.  391;  Ed-  44  Am.  Dec.  398. 

wards  v.  Barwise.  69  Tex.  84;  Bui-  "•Haworth  v.  Taylor,  108  111.  275. 
lock  V.  Wallingford,  55  N.  H.  619. 
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In  such  case,  if  directions  should  be  subsequently  received  to  record 
the  mortgage,  the  record  should  be  made  as  of  the  time  when  such 
instructions  are  received,  and  not  as  of  the  time  when  the  deed  wss 
left,  nor  of  the  time  when  it  was  recorded  without  authority.'"^ 

When  the  time  of  receiving  a  mortgage  for  record  as  entered  in 
the  index  book  shows  upon  its  face  that  it  was  not  made  at  the  time 
of  such  reception,  the  presumption  of  the  correctness  of  the  register's 
entry  is  lost,*"*  and  parol  evidence  is  admissible  to  show  when  the 
deed  was  actually  received  for  record.  The  filing  of  a  mortgage  for 
record  affords  no  notice  if  the  deed  be  withdrawn  before  it  is  re- 
<»rded.*** 

As  between  two  mortgagees,  whose  mortgages  are  executed  and 
recorded  on  the  same  day,  that  which  was  first  delivered  for  record 
has  priority,**®  and  parol  evidence  is  admissible  to  show  which  was 
first  deposited  for  record.**^  To  ascertain  which  is  prior,  the  frac- 
tional parts  of  a  day  are  considered.***  In  case  no  entry  is  made 
upon  the  record  of  the  time  of  the  recording  of  the  mortgage,  when 
the  law  of  a  State  required  no  such  entry,  and  it  appears  from  the 
record  to  have  been  recorded  at  an  early  day,  it  will  be  presumed 
that  the  record  was  made  within  the  time  required  by  law  after  the 
execution  of  it.*** 

As  between  two  mortgages  acknowledged  the  same  day  and  re- 
corded the  same  day  and  hour,  mortgaging  the  same  premises  to  se- 
cure two  notes  made  payable  to  the  same  nominal  payee,  for  conve- 
nience in  negotiating  them,  that  one  is  entitled  to  priority  which  is 
first  entered  and  numbered  by  the  recorder  for  record  and  which  se- 
cures the  note  bearing  the  earlier  date,  if  such  mortgage  is  the  first 
one  transferred  for  value.*** 

§  S09.  A  mortgage  may  be  recorded  after  the  death  of  the  mort- 
gagor, if  he  has  in  his  lifetime  made  delivery  of  it.  His  general 
creditors  cannot  for  that  reason  claim  that  the  mortgage  was  in- 


•"  Brigham  v.  Brown,  44  Mich.  59, 
6  N.  W.  97;  Bowen  v.  Fassett,  37 
Ark.  507;  Yerger  v.  Barz,  56  Iowa, 
77,  8  N.  W.  769;  Town  v.  Griffith, 
17  N.  H.  166. 

"•  Hay  V.  Hill,  24  Wis.  235 ;  Metta 
T.  Bright,  4  Dev.  ft  B.  173,  32  Am. 
Dec.  683. 

"•Worcester  Nat.  Bank  v.  Cheen- 
ey,  87  111.  602;  Hickman  v.  Perrin, 
6  Cold.  135;  Glamorgan  v.  Lane,  9 
Mo.  442;  Lawton  v.  Gordon,  37  Cal. 
202.  Under  the  California  statute. 
Civil  Code,  §§  1170,  1213.  notice  is 
not  imparted  until  the  instrument 


is  spread  upon  the  record  in  the 
proper  book,  but  when  this  is  done 
it  relates  back  to  the  time  of  de- 
posit for  record.  Watkins  v.  Wil- 
hoit  (Cal.),  35  Pac.  646. 

"•Brookfleld  v.  Goodrich,  32  111. 
863. 

*"Spaulding  y.  Scanland,  6  6. 
Mon.  353;  Boone  v.  Telles,  2  Bradw« 
539. 

"■  Lemon  v.  Staats,  1  Cow.  682. 

*"Hall  V.  Tunnel],  1  Houst.  320. 

«*  Fischer  v.  Juohy,  186  111.  143, 
57  N.  B.  801,  aff'm'g  87  111.  App. 
574. 
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operative  as  against  them.'^"  The  recording  of  a  deed  is  no  part  of 
its  execution.  Neither  does  a  lien  attach  to  the  real  estate  of  a  debtor 
in  favor  of  his  general  creditors  immediately  upon  his  deaths  as 
against  the  specific  lien  of  the  mortgage  which  was  good  against  the 
mortgagor.  His  heirs  take  the  estate  upon  his  decease  subject  to  the 
incumbrance;  and  the  lien  of  the  general  creditors^  which  is  merely 
a  right  to  have  the  real  estate  in  the  hands  of  the  heirs  applied  for 
their  benefit  upon  a  deficiency  of  the  personal  assets,  attaches  to  it 
in  the  same  condition.'^**  In  like  manner  a  mortgage  executed  and 
delivered  before  a  general  assignment  of  the  mortgagor  for  the  ben- 
efit of  his  creditors,  or  before  his  bankruptcy,  if  valid  in  other  respects, 
is  valid  against  the  assignment  or  the  bankruptcy,  though  not  re- 
corded until  afterwards.**^ 

§510.  The  registration  must  be  made  in  the  registry  district 
within  which  the  land  lies,  which  is  generally  a  county,  but  in  Con- 
necticut and  Vermont  is  a  town.  In  some  of  the  new  States  and 
Territories  in  which  there  is  territory  which  is  not  yet  organized 
into  counties,  special  provision  is  made  for  the  recording  of  deeds  of 
lands  lying  within  such  unorganized  territory,  as  by  providing  that 
the  record  shall  be  made  in  the  county  to  which  such  unorganized 
territory  is  attached  for  judicial  purposes.  After  the  organization 
of  a  new  county,  a  deed  properly^  recorded  under  the  law  as  it  ex- 
isted at  the  time  of  the  record  need  not  be  recorded  anew;"*®  but  a 
deed  that  had  been  executed  but  not  recorded,  at  the  time  of  the 
organization  of  a  new  coimty,  should  be  recorded  in  that  county.*** 

If  the  land  embraced  in  a  deed  is  situated  in  more  than  one  county, 
the  deed  should  be  recorded  in  each  county  in  which  any  part  of  the 
land  is  situated.*^*  It  is  intended  that  the  registry  laws  shall  enable 
a  person  interested  in  the  title  to  land  to  ascertain  from  the  rec- 
ords of  the  county,  or  other  registry  district  within  which  the  land 
is  situate,  what  conveyances  there  are  affecting  that  land.  The  re- 
cording of  a  deed  in  a  county  other  than  that  in  which  the  land  7s 
situated  does  not  operate  as  constructive  notice.^^*     Thus,  where  a 

*»GilI  V.  Pinney,  12  Ohio  St.  38;        "*  Lewis  v.  Baird,  3  McLean,  56; 

Haskell  v.  Bissell.  11  Conn.  174.  Perrin  v.  Reed,  35  Vt.  2;  Adams  v. 

"•Gill  V.  Pinney,  12  Ohio  St.  38.  Hayden,    60    Tex.    223;     Harper    v. 

""Mellon's  Appeal,  32  Pa.  St.  121;  Tapley,     35     Miss.     506,     509.     per 

Wyckoff  V.  Remsen,  11  Paige,  564.  Handy,  J.;    Stewart  v.  McSweeney, 

*»McKissick     V.     Colquhoun,     18  14  Wis.  468,  471;  King  v.  Portis,  77 

Tex.  148.  N.   C.   25;    Hawley   v.    Bullock,    29 

*»Astor  V.  Wells,  4  Wheat.   466;  Tex.    216:     Oberholtzer's    App.    124 

Garrison  v.  Haydon,  1  J.  J.  Marsh,  Pa.  St.  583.  17  Atl.  143;  St.  John  v. 

222,  19  Am.  Dec.  70.  Conger,    40    111.     535;     Horsley     v. 

•    »^°Van  Meter  v.  Knight,  32  Minn.  Garth,   2   Gratt.    471.   44    Am.   Dec. 

205,  20  N.  W.  142.  393;  Pollard  v.  Lively,  2  Gratt.  216. 
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new  county  had  been  created,  and  a  grantee,  not  being  advised  of 
the  change,  recorded  his  deed  in  the  old  county,  instead  of  the  new, 
the  registration  was  declared  worthless  as  notice.' ^^  A  subsequent 
change  of  the  county  boundaries  by  which  the  land  becomes  a  part  of 
another  county  does  not  impose  upon  ihe  grantee  the  duty  of  record- 
ing his  deed  again  in  such  other  county.*^'  But  if  the  county  lines 
have  never  been  established,  the  grantee  must  at  his  peril  ascertain  in 
what  county  the  land  is  situated.'^* 

When  a  deed  already  recorded  is  recorded  in  another  county,  the 
certificate  of  the  recorder  of  the  prior  record  is  not  a  part  of  the 
deed,  and  need  not  be  copied  in  the  second  record.'^" 

§511.  When  it  is  provided  that  mortgages  shall  be  recorded  in 
books  kept  for  that  purpose  separate  from  other  instruments,  a 
mortgage  recorded  as  a  deed  is  not  effectual  as  against  si^bsequent 
bona  fide  purchasers  or  mortgagees ;  even  if  the  mortgage  be  in  form 
an  absolute  deed,  but  intended  as  security  for  a  loan  of  money.'^* 
If  a  mortgage  is  not  recorded  in  the  mortgage  books,  it  cannot  be 
found  by  means  of  the  index  to  those  books,  and  therefore  is  not 
regarded  as  properly  recorded.*^^  Such  a  deed  16  of  course  valid  as 
between  the  parties,^^®  and,  though  the  record  is  a  nullity,  it  becomes 
operative  in  case  the  mortgagee  afterwards  acquires  the  equity  of  re- 
demption.'^'  A  subsequent  purchaser  or  mortgagee,  who  has  actual 
notice  of  a  mortgage  which  is  improperly  recorded  as  an  absolute 
conveyance,  of  course  takes  a  title  subject  to  such  mortgage,  just  as 
he  woidd  if  the  mortgage  were  not  recorded  at  all.  A  statute  which 
is  merely  directory  to  the  recorder  in  this  respect  would  not  invali- 


*"Aator  V.  Wells,  4  Wheat.  466. 

"'Koerper  v.  St.  Paul  ft  N.  P. 
Ry.  Co.  40  Minn.  132,  41  N.  W.  656; 
Melton  V.  Turner,  38  Tex.  81;  Jones 
V.  Powers,  65  Tex.  207;  Garrison  v. 
Haydon,  1  J.  J.  Marsh.  222,  19  Am. 
Dec.  70. 

"♦Jones  V.  Powers,  65  Tex.  207. 

*"  Stinnett  v.  House,  1  Tex.  Un. 
Cas.  484. 

"'California:  Cady  v.  Purser,  131 
Cal.  552,  63  Pac.  844.  Louisiana: 
Colomer  v.  Morgan.  13  La.  Ann. 
202;  Cordeviolle  v.  Dawson,  26  La. 
Ann.  534.  New  York:  Warner  v. 
Winslow,  1  Sandf.  Ch.  430;  Brown 
V.  Dean,  3  Wend.  208;  White  v. 
Moore,  1  Paige,  551;  Grimstone  v. 
Carter,  3  Paige,  421,  24  Am.  Dec. 
230;  James  v.  Morey,  2  Cow.  246,  6 
Johns.   Ch.  417,   14  Am.   Dec.   475; 


Clute  V.  Robison,  2  Johns.  595;  Dey 
V.  Dunham,  2  Johns.  Ch.  182,  15 
Johns.  555.  The  statute  providing 
for  the  recording  of  mortgages  in 
separate  books  expressly  includes, 
also,  conveyances  absolute  in  terms, 
but  intended  as  mortgages.  Bank's 
Stats.  1889,  pt.  2,  ch.  3,  §§2,  3; 
Purdy  V.  Huntington,  42  N.  Y.  334, 
1  Am.  Rep.  532.  Pennsylvania :  Cal- 
der  V.  Chapman,  52  Pa.  St.  359,  362, 
91  Am.  Dec.  163.  Wisconsin: 
Knowlton  v.  Walker,  13  Wis.  264. 

"'Luch's  Appeal,  44  Pa.  St.  519. 

^™  James  v.  Morey,  6  Johns.  Ch. 
417,  2  Cow.  246,  14  Am.  Dec.  475; 
Swepson  v.  Bank,  9  Lea,  713. 

*™  Warner  v.  Winslow,  1  Sandf. 
Ch.  430;  Grellet  v.  Heilshorn.  4 
Nev.  526;  Parsons  v.  Lunt,  34  N.  J. 
Eq.  67. 
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date  a  record  of  the  mortgage  not  made  in  the  record  books  specially 
used  for  mortgages.'*® 

Except  in  States  whose  statutes  require  a  different  construction, 
the  record  of  a  conveyance  in  the  form  of  an  absolute  deed,  in  a  book 
kept  for  the  recording  of  deeds,  ought  to  be  held  to  impart  effectual 
notice  of  the  rights  or  interests  conveyed,  although  a  statute  requires 
mortgages  to  be  recorded  in  separate  books.* ®^ 

§512.  It  is  sometimes  provided  by  statute  that  a  power  of  at- 
torney, under  which  a  mortgage  is  executed,  shall  be  recorded  with 
the  deed,  which  owes  its  existence  to  the  power,  and  when  this  is  the 
case  the  record  of  the  deed  without  the  power  has  no  legal  effect.''^" 
But,  aside  from  this  requirement,  it  is  not  necessary  that  a  power 
should  be  recorded  with  the  mortgage,  or  that  it  should  be  recorded 
at  all,  in  order  that  the  mortgage  deed  when  recorded  should  be  no- 
tice to  all  the  world.*®' 

The  record  of  a  power  of  attorney,  when  the  law  does  not  require 
it  to  be  recorde4,  does  not  amount  to  constructive  notice.*'*  The 
law  does  not  intend  that  to  be  known  for  the  existence  of  which  there 
is  no  legal  necessity.*" 

§613.  Becord  of  separate  defeasance. — ^When  an  absolute  deed 
is  given  in  the  way  of  security,  with  a  written  defeasance  back,  the 
rights  of  the  mortgagee  are  in  general  fully  protected  without  any 
record  of  the  defeasance.  The  recorded  deed  is  sufficient  notice  of 
his  interest,*®''    In  fact  it  is  notice  of  a  greater  interest  that  he  ac- 


•~  Smith  V.  Smith,  13  Ohio  St. 
532. 

"*  Kennard  v.  Mabry,  78  Tex.  151, 
14  S.  W.  272.  Chief  Justice  Slayton 
said:  "Every  person  is  presumed 
to  know  that  a  deed  absolute  on  its 
face  may  have  been  intended  by  the 
parties  to  it  only  as  a  mortgage, 
and  that  the  courts  will  so  hold  it 
to  be,  if  executed  only  for  the  pur- 
poses of  securing  a  debt.  So  know- 
ing, every  person  ought  to  be  held 
to  be  affected  with  notice  of  every 
right,  less  than  absolute  ownership, 
the  person  holding  under  a  deed  so 
recorded  has.  If  the  record  shows 
an  absolute  conveyance,  it  gives  no- 
tice of  the  fact  that  the  vendor  has 
parted  with  all  interest  he  had  in 
the  land,  and  such  notice  ought  to 
be  binding  on  a  subsequent  pur- 
chaser or  mortgagee,  who  must 
know  that,  .as  between  the  parties, 
on  proof  of  the  fact  that  it  was  exe- 
cuted to  secure  a  debt,  the  courts 


will  hold  it  to  be  only  a  mortgage. 
The  decisions  which  take  this  view 
of  the  question  we  think  the  better. 
Clemens  v.  Elder,  9  Iowa,  272; 
Haseltine  v.  Espey,  13  Oreg.  301,  10 
Pac.  423;  Nicklin  v.  Betts  Spring 
Co.  11  Oreg.  406,  5  Pac.  51;  Young 
V.  Thompson,  2  Kan.  83;  Grellet  v. 
Heilshorn,  4  Nev.  526;  Ruggles  v. 
Williams,  1  Head,  141." 

•"Camall  v.  Duval,  22  Ark.  136. 

^  Wilson  V.  Troup.  2  Cow.  195,  14 
Am.  Dec.  458. 

»*WiUiams  v.  Birbeck,  Hoff.  359. 

"*  James  v.  Morey,  2  Cow.  246, 
296,  6  Johns.  Ch.  417,  14  Am.  Dec. 
475. 

"*See  §  253.  Conneotlout:  New- 
berry V.  Bulkley,  5  Day,  384;  Ives 
V.  Stone,  51  Conn.  446.  Georgia: 
Gibson  v.  Hough,  60  6a.  588.  Illi- 
nois: Christie  v.  Hale,  46  111.  117. 
Iowa:  demons  v.  Elder.  9  Iowa. 
272.  Kansas:  Young  v.  Thompson, 
2    Kan.    83.      Karyland:       Ing    v. 
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tually  has.  But  this  does  not  matter  except  in  those  States  in  which 
the  recording  of  the  defeasance  with  the  deed  is  expressly  required 
as  a  condition  upon  which  the  mortgagee  shall  derive  any  benefit 
from  the  record  of  the  deed.*®^  When  the  defeasance  is  not  recorded, 
the  obvious  effect  of  the  record  of  the  deed  alone  is  to  make  the 
grantee  the  apparent  absolute  owner  of  the  estate,  and  the  person 
who  holds  the  defeasance  may  be  barred  of  all  right  of  redemption  . 
by  a  sale  by  the  mortgagee  to  one  who  buys  in  good  faith  and  without 
notice  of  such  defeasance. 

A  judgment  creditor  of  the  grantor  in  such  case  cannot  claim 
that  the  conveyance  is  of  the  character  of  an  unrecorded  mortgage, 
so  as  to  render  the  property  to  his  judgment.*®* 

Brown,  3  Md.  Ch.  521.    Kinnesota:  24  Pa.  St.  363,  "when  in  the  shape 

Benton    v.    Nicoll,    24    Minn.    221;  of  an  absolute  conveyance  with  a 

Marston  v.  Williams,  45  Minn.  116,  separate  defeasance,  the  former  be- 

47   N.  W.  644.     Kississippl:     Bank  ing  recorded,  the  latter  not,  gives 

Y.   Tishomingo  Sav.  Inst.  62   Miss,  the  holder  no  rights  against  a  sub- 

250.    Kebraska:     Liyesey  v.  Brown,  sequent  incumbrancer.     It  is  good 

35  Neb.  Ill,  52  N.  W.  838.   Hevada:  for   nothing   as   a   conveyance,    be- 

Grellet  v.   Heilshom,    4   Nev.    526.  cause  It  is  in  fact  not  a  convey- 

Ohlo:    Kemper  v.  Campbell,  44  Ohio  ance;  and  it  is  equally  worthless' as 

St.  210,  6  N.  E.  566.   Oregon:  Hasel-  a  mortgage,  because  it  does  not  ap- 

tine  V.  Espey,  13  Oreg.  301,  10  Pac.  pear  by  the  record  to  be  a  mort- 

423.     Tennessee:      Ruggles   v.   Wil-  gage." 

liams  1  Head,  141.    Vermont:     Gib-  ""Mobile    Bank    v.     Tishomingo 

son   V.   Seymour,   4  Vt.   518.     Wis-  Sav.  Inst.  62  Miss.  250. 

consin:      Knowlton   v.   Walker,    13  In   Gonneotlcnt,   also,   unless   the 

Wis.  264.  * .  defeasance    is    recorded    with    the 


There  are  such  statutes  in  the  deed,  the  instruments  being  intend- 
followlng  named  States:  ICary-  ed  to  operate  as  a  mortgage,  a 
land:  2  Pub.  Gen.  Laws  1888,  art.  creditor  of  the  grantor  may  at- 
66,  §  1.  The  deed  is  not  made  void  tach  the  property  as  his,  for  the 
by  neglect  to  record  the  defeasance,  transaction  is  regarded  as  invalid 
but  the  grantee  derives  no  benefit  as  against  the  grantor's  creditors. 
from  the  record  as  against  subse-  Ives  v.  Stone,  51  Conn.  446.  Car- 
quent  purchasers.  Qwens  v.  Miller,  penter,  J.,  delivering  the  opinion 
29  Md.  144.  Nebraska:  Comp.  of  the  court,  after  reviewing  the 
Stats.  1885,  ch.  73,  §  25.  In  Hew  Connecticut  decisions  which  re- 
Hampshire:  The  defeasance  must  quire  the  debt  secured  to  be  fully 
be  embodied  in  the  conveyance  it-  and  accurately  described,  said: 
self.  G.  L.  1878,  ch.  136,  §  2.  Hew  "This  transaction,  the  defeasance 
Jersey:  R.  S.  1877,  p.  706,  §  21.  being  unrecorded,  is  contrary  to 
JTew  York:  4  R.  S.  8th  ed.  p.  247.  the  spirit  of  all  decisions.  The  rec- 
ITortlL  Dakota:  Comp.  Laws  1887,  ord,  so  far  from  disclosing  the  true 
fi  4371.  South  Dakota:  Comp.  Laws  state  of  the  title,  shows  it  to  be 
1887,  §  4371.  an  absolute  deed  instead  of  a  mort- 
The  same  rule  is  judicially  esr  gage;  it  representes  the  grantee  as 
tablished  in  Pennsylvania:  Calder  the  owner  of  the  property,  whereas 
V.  Chapman,  52  Pa.  St.  359;  Ed-  the  grantor  owns  it  subject  to  the 
wards  v.  Trumbull,  50  Pa.  St.  509;  grantee's  debt,  and  the  equity  of  re- 
Luch's  App.  44  Pa.  St.  519;  Corp-  demption  is  concealed  and  placed 
man  v.  Baccastow,  84  Pa.  St.  363;  apparently  beyond  the  reach  of 
Friedley  v.  Hamilton,  17  S.  4bR.  70;  creditors,  while  a  secret  trust  ex- 
Jacques  V.  Weeks,  7  Watts,  261,  ists  in  favor  of  the  grantor.  So 
287.  "A  mortgage,"  says  Mr.  Jus-  far  from  describing  the  debt  with 
tlce    Black,   in   Hendrick's   Appeal,  reasonable  certalnity,  the  record  is 
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Such  absolute  deed  is  in  law  regarded  as  merely  a  deed^  and  it  is 
only  in  equity  that  effect  is  given  to  the  intention  of  the  parties 
that  it  shall  operate  as  a  security  only.  But  judgments  against  such 
grantor  or  mortgagor  are  liens  upon  his  equity  of  redemption  in  the 
premises^  and  an  equitable  action  to  have  them  so  declared  may  be 
maintained  against  a  subsequent  purchaser  having  knowledge  of  the 
facts,  and  holding  the  land  under  a  deed  direct  from  the  grantee  or 
mortgagee.*®* 

As  to  third  persons,  the  absolute  conveyance  is  not  defeated  or 
affected  unless  the  defeasance  is  also  recorded;  and  an  express  dec- 
laration to  this  effect  has  been  made  by  statute  in  several  States.**^ 
The  object  of  such  statutes  is  to  protect  innocent  purchasers  from 
the  mortgagee,  who  has  apparently  an  indefeasible  title;  while  the 
provision  whereby  the  record  of  the  defeasance  is  enforced,  in  the 
States  before  named,  is  made  for  the  protection  of  the  mortgagor. 

These  requirements  of  statute  have  no  application  when  the  con- 
veyance to  which  the  defeasance  relates  does  not  purport  upon  its 
face  to  be  absolute  and  unconditional.**^  While  a  purdiaser  in  good 
.faith,  and  without  notice  from  a  mortgagee,  by  an  absolute  convey- 
ance obtains  a  title  not  subject  to  redemption,  yet  if  the  purchaser 
has  notice  of  the  original  transaction,  he  takes  only  the  mortgagee's 
title;  and  if  there  are  successive  mutations,  but  always  coupled  with 
such  notice,  the  original  conveyance  continues  as  a  mortgage.***    The 


entirely  silent  on  the  subject,  and 
places  it  within  the  power  of  the 
parties  by  collusion,  if  they  are 
disposed,  to  set  up  any  claim,  and 
for  any  amount,  as  a  substitute  for 
the  one  really  intended  to  be  se- 
cured. If  this  transaction  can  be 
sustained  as  a  valid  mortgage 
against  creditors,  it  will  not  only 
destroy  all  the  benefits  of  the  re- 
V  cording  system  as  respects  mort- 
gages, but  will  enable  the  parties, 
by  a  change  in  the  form  of  the 
mortgage,  to  convert  the  system  it- 
self into  an  instrument  of  fraud." 
See,  also,  Stearns  v.  Porter,  46 
Conn.  313;  Hart  v.  Chalker.  14 
Conn.  77.  The  same  rule  is  adopted 
in  North  Carolina:  Gulley  v.  Macy, 
84  N.  C.  434;  Dukes  v.  Jones,  6 
Jones  L.  14;  Gregory  v.  Perkins,  4 
Dev.  50. 

*'®Marston  v.  Williams,  45  Minn. 
116.  47  N.  W.  644. 

=°«  Alabama:  Code  1896.  §  1007. 
California:  Civ.  Code  1885,  §  2950. 
Alaska  T.:  Codes  1900,  p.  373,  §  100. 


Delaware:  Within  sixty  days.  R. 
Code  1874,  ch.  83,  §  18.  Dakota: 
Comp.  Laws  1887,  §  4371.  Indiana: 
Within  ninety  days  from  date  of 
deed.  R.  S.  1888,  §  2932.  Kansas: 
G.  S.  1889,  §  3885.  Kaine:  R.  S. 
1883,  ch.  73,  §§  8,  9.  Xauaehusetts: 
P.  S.  1882,  ch.  120,  §  23.  Xiehigan: 
2  Annot.  Stats.  1882,  §  5686.  Xinne- 
Boto:  R.  S.  1881,  ch.  40,  §  23.  Ore- 
gon: Annot.  Laws  1887,  §  3029. 
Pennsylvania:  Within  sixty  days. 
Laws  1881,  p.  84;  Sankey  v.  Haw- 
ley,  118  Pa.  St.  30,  13  Atl.  208. 
Bhode  Island:  P.  S.  1882,  ch.  176, 
§§  1,  2.  Wisconsin:  R.  S.  1878, 
§  2243.  Wyoming:  R.  S.  1887,  §§  21, 
22. 

»i  Russell  V.  Waite,  Walk.  ( Mich.) 
31;  Noyes  v.  Sturdivant.  18  Me. 
104. 

^*  Brown  v.  Gaffney,  28  111..  149; 
Shaver  v.  Woodward,  28  111.  277; 
Hall  V.  Savill,  3  Greene  (Iowa),  37. 
54  Am.  Dec.  485;  Williams  v. 
Thorn,  11  Paige,  459. 
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fact  that  the  grajitor  remains  in  poseession  of  the  property  has  been 
held  sufficient  to  charge  the  purchaser  with  such  notice.***  The  in- 
strument of  defeasance  has  full  effect  between  the  parties  without 
being  recorded.'** 

§  614.  A  purchaser  may  rely  upon  the  legal  title  as  it  appears  of 
record.  These  provisions  of  statute  are  only  the  enactment  of  a 
principle  that  is  necessarily  deduced  from  the  general  provisions  of 
the  registry  system,  and  which  had  already  been  established  by  ju- 
dicial construction."*'  "It  is  regarded/^  says  Chief  Justice  Bedfield, 
"as  more  in  conformity  to  just  principles  of  equity  and  fair  deal- 
ing, that  the  estate  of  the  cestui  que  trust  should  be  extinguished  by 
the  deed  of  the  trustee,  than  that  the  equal  equity  of  the  purchaser 
should  be  defeated,  and  thus  the  free  and  fair  transmission  of  es- 
tates be  embarrassed  and  placed  under  a  cloud  of  suspicion  and 
doubt.  The  equities  of  the  parties  being  equal,  the  legal  estate  is  al- 
lowed to  prevail,  and  a  rule  of  policy  is  at  the  same  time  subserved 
by  leaving  the  transmission  of  titles  unembarrassed  as  far  as  practi- 
cable, thus  inspiring  confidence,  rather  than  distrust,  in  the  trans- 
mission of  titles  to  real  estate.*'*** 

When  the  mortgage  is  by  a  deed  absolute  in  form,  and  the  de- 
feasance is  not  recorded,  the  grantee  can  of  course  convey  a  good 
title  to  a  bona  fide  purchaser.**^  The  position  of  the  parties  is  quite 
the  same  when  the  holder  of  a  mortgage  duly  recorded  has  t^ken 
a  conveyance  of  the  equity  of  redemption,  and  has  then  assigned  the 
mortgage  to  one  who  does  not  record  the  assignment,  and  has  then 
conveyed  the  fee  to  another.  Apparently  the  mortgagee,  at  the  time 
of  his  conveyance  in  fee,  had  the  complete  title  by  merger  of  the  mort- 
gage in  the  fee,  just  as  the  mortgagee  by  an  absolute  deed  has  it; 
and  the  prior  assignment  of  the  mortgage  by  an  assignment  not  re- 
corded amounts  to  the  defeasance  not  being  recorded.**^ 

As  elsewhere  noticed,  in  some  States  neither  an  attaching  cred- 
itor nor  a  judgment  creditor  is  regarded  as  a  purchaser,  and  there- 
fore he  acquires  by  his  attachment  or  judgment  no  lien  upon  the 


"•Mann  v.   Falcon,  25  Tex.  271, 

274. 
»*Bayley  v.  Bailey,  5  Gray,  505, 

510. 

"»  See  §  839;  Newhall  v.  Burt,  7 
Pick.  157;  Newhall  v.  Pierce,  6 
Pick.  450;  Harrison  v.  Phillips 
Academy,  12  Mass.  456;  Mills  v. 
Comstock,  5  Johns.  Ch.  214;  Whit- 
tick  V.  Kane,  1  Paige,  202;  Stod- 
dard ▼.  Rotton,  5  Bosw.  378;    Co- 


lumbia Bank  v.  Jacobs,  10  Mich. 
349,  81  Am.  Dec.  792. 

"^Hart  V.  Farmers'  ft  Mechanics' 
Bank,  33  Vt.  252. 

•"Bailey  v.  Myrick,  50  Me.  171; 
Pico  V.  Gallardo,  52  Cal.  206;  Tufts 
V.  Tapley,  129  Mass.  380;  Turman 
V.  Bell.  54  Ark.  273,  15  S.  W.  886. 

*•  Mills  V.  Comstock,  5  Johns.  Ch. 
214.  See  Purdy  v.  Huntington,  42 
N.  Y.  334,  46  Barb.  389,  reversed, 
1  Am.  Rep.  532. 
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land  in  the  hands  of  the  mortgagee  holding  the  title  absolutely,  as 
against  the  equitable  cestui  que  trust,  or  grantor  equitably  entitled 
to  the  equity  of  redemption.'** 


IV.  Errors  in  the  Record. 

§  616.  If  the  record  of  a  deed  be  defective  for  any  cause,  it  is 
constructive  notice  of  only  what  the  record  contains,  in  case  the 
record  is  not  an  accurate  transcript  of  the  instrument.**®  This  is 
the  view  sustained  by  the  greater  number  of  decisions  and  by  the 
greater  weight  of  reason,  as  distinguished  from  the  view  that  the 
filing  of  the  deed  operates  as  a  record  of  it,  and  that  it  is  construc- 
tive notice  from  such  time  of  the  actual  contents  of  the  deed.**** 
These  different  views  depend  somewhat  upon  the  different  terms  used 
by  the  statutes  in  regard  to  the  effect  of  filing  or  recording  of  deeds 
as  constructive  notice ;  though  it  is  true  that  there  is  a  conflict  of  de- 
cisions under  statutes  substantially  the  same. 

Of  course,  a  record  is  not  invalidated  by  a  mere  clerical  error  in 
transcribing  the  instrument  not  affecting  the  sense  or  obscuring  its 
meaning.*®* 

Every  requirement  of  statute  in  relation  to  the  execution  and  ac- 
knowledgment or  proof  of  a  deed  or  mortgage  must  be  complied  with 
in  order  to  gain  priority  by  the  record  of  it.*®"  Moreover,  the  deed  as 
it  stands  must  be  spread  upon  the  record  correctly.  Persons  inter- 
ested in  a  title  have  a  right  to  resort  to  the  records  to  find  out  the  con- 
tents of  a  deed,  and  can  be  considered  as  having  notice  of  it  only  is 
it  appears  of  record.  The  rule  that  the  deed  is  notice  from  the  time 
it  is  left  for  record  is  subject  to  the  qualification  that  it  is  correctly 
transcribed.  When*  the  record  itself  is  defective,  it  is  notice  of  onlv 
,  what  appears  upon  it.*®*    If,  for  instance,  a  mortgage  for  three  thou- 


"•Hart  V.  Parmers*  ft  Mechanics' 
Bank.  33  Vt.  252. 

**llcw  York:  2  Pomeroy's  Eq. 
Jur..  9§  653,  654;  White  v.  Mc- 
Garry,  2  Pllpp.  572;  N.  Y.  Life  Ins. 
Co.  V.  White,  17  N.  Y.  469;  Frost 
V.  Beekman,  1  Johns.  Ch.  288,  18 
Johns.  544;  Ford  v.  James,  4  Keyes, 
300;  Peck  v.  Mallams,  10  N.  Y.  509. 
See,  however,  not  In  accord  with 
these  decisions,  Simon  son  v.  Fall- 
hee,  25  Hun,  570;  Bradford  v.  Tup- 
per,  30  Hun,  174.  California: 
Davis  V.  Ward,  109  Caa.  186,  41 
Pac.  1010.  Indiana:  Baugher  v. 
Woollen,  147  Ind.  308,  45  N.  B.  94. 
Xaryland:  Brydon  v.  Campbell,  40 
Md.  331;   Johns  x.  Scott,  5  Md.  81. 


Pennsylvania:  Schell  v.  Stein,  76 
Pa.  St.  398,  18  Am.  Rep.  416;  Heis- 
ter  V.  Fortner,  2  Blnn.  40,  4  Am. 
Dec.  417.  Virginia:  Thomas  v. 
Stuart,  91  Va.  694,  22  S.  E.  511. 

*»»See  §  517. 

*<**St.  Croix  Land  ft  Lumber  Co. 
V.  Ritchie,  73  Wis.  409.  41  N.  W. 
409. 

*~  Thompson  v.  Mack,  Harr. 
(Mich.)  150;  Weed  v.  Lyon,  Harr. 
(Mich.)   363. 

*^  California:  Chamberlain  v. 
Bell,  7  Cal.  292,  68  Am.  Dec.  260; 
Page  V.  Rogers,,  31  Cal.  293.  Indi- 
ana: Baugher  v.  Woollen,  147  Ind. 
308,  45  N.  E.  94;  Gilchrist  v.  Oougb, 
63,   Ind.    576,    30    Am.    Rep.    250; 
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sand  dollars  be,  by  mistake  of  the  recorder,  registered  as  for  three 
hundred  dollars,  or  a  mortgage  for  four  hundred  dollars  be  registered 
as  two  hundred  dollars,  it  is  notice  to  subsequent  bona  fide  purchasers 
of  a  lien  of  only  that  amount.*®*^  And  so  if  a  mortgage  for  five  thou- 
sand dollars  be  recorded  as  for  five  hundred  dollars,  although  indexed 
as  a  mortgage  for  five  thousand  dollars,  it  is  a  lien  as  against  a  bona 
fide  subsequent  mortgagee  only  for  the  smaller  amount ;  and  the  knowl- 
edge of  such  subsequent  mortgagee  that  the  mortgage  was  indexed  as 
a  mortgage  for  the  larger  amount  is  not  sufficient  to  charge  him  with 
knowledge  of  the  true  amount.*®*  And  if  a  material  part  of  the  de- 
scription be  omitted  from  the  record,  the  record  is  constructive  no- 

4 

tice  of  only  what  appears  upon  it.***^  It  is  no  part  of  the  purchaser's 
duty  to  search  the  original  papers  to  find  out  whether  the  recorder 
has  correctly  spread  their  contents  upon  the  record.  The  obligation 
of  giving  notice  rests  upon  the  party  holding  the  title.  If  the  re- 
corder occasions  a  loss  to  the  owner  by  incorrectly  transcribing  the 
deed,  he  may  recover  damages  of  the  recorder  for  such  loss.*®' 

§  616,   Third  persons  are  not  required  to  go  beyond  the  registry 

to  ascertain  whether  the  title  is  good.  If  there  is  any  error  or  omis- 
sion in  the  registry  of  a  deed  or  mortgage,  the  grantee  must  suffer 
for  it  rather  than  others  who  afterwards  consult  the  records.  He 
may  in  some  cases  have  recourse  against  the  recorder  for  damages 
occasioned  by  his  errors  or  omissions  in  recording ;  but  otherwise  the 
loss  so  occasioned  must  fall  upon  him.*®* 

§  517.   The  other  view  prevails  under  statutes  and  constructions 
of  statutes  which  make  the  deed  operative  as  a  record  from  the  time 

Smith   v.   Lowry,   113    Ind.    37,   15  Am.  Dec.  459.    But  see,  contra,  Fer- 

N.  B.  17;    State  v.   Davis,  96   Ind.  rls  v.  Smith,  24  Vt.  27;  Bigelow  v. 

539.     Iowa:     Didque  v.  Wright,  49  Topliff,  25  Vt.  273,  60  Am.  Dec.  264; 

Iowa,  538;  Miller  v.  Ware,  31  Iowa,  Curtis  v.  Lyman,  24  Vt.  338.  58  Am. 

524;    Miller  v.   Bradford,   12   Iowa,  Dec.    174.      Wisconsin:     Pringle    v. 

14;   Howe  v.  Thayer,  49  Iowa,  154.  Dunn,      37  Wis.  449,  19  Am.   Rep. 

Xaine:  Stedman  v.  Perkins,  42  Me.  772. 

130;     McLarren    v.    Thompson,    40  **  Frost  v.  Beekman,  1  Johns.  Ch. 

Me.  284;   Hill  v.  McNichol,  76  Me.  288;  Peck  v.  Mallams,  10  N.  Y.  509; 

314.     Maryland:    Brydon  v.   Camp-  Terrell  v.  Andrew  Co.  44  Mo.  309; 

bell,   40   Md.  331.     Michigan:    Bar-  Jennings    v.    Wood,    20    Ohio,    261, 

nard  v.  Campau,  29  Mich.  162.  See  where  a  mistake  was  made  in  the 

People  V.  Bristol,  35  Mich.  28.   Mln-  grantor's   name;    Stevens   v.   Bach- 

nesota:      Parrot     v.     Shaubhut,     5  elder,  28  Me.  218;  Hill  v.  McNichol, 

Minn.  323.     See,  however,  Gorham  76  Me.  314. 

V.    Summers,    25    Minn.    81.      Mis- .  ^  Gilchrist  v.  Gough,  63  Ind.  576, 

souri:  Terrell  v.  Andrew  Co.  44  Mo.  19  Alb.  L.  J.  276,  30  Am.  Rep.  250. 

309;    Bishop   v.   Schneider,   46   Mo.  *"  Disque  v.  Wright.  49  Iowa,  538, 

472,  2  Am.  Rep.  533.     Hew  Jeney:  13  West.  Jur.  34,  158. 

Crosby  v.  Vleel^   3  N.  J.  L.  J.   86.  *"  Terrell  v.  Andrew  Co.  44   Mo. 

Vermont:    Potter  v.  Dooley,  55  Vt.  309. 

512;  Sanger  v.  Craigue,  10  Vt.  555;  **  Taylor    v.     Hotchkiss,    2     La. 

Sawyer   v.   Adams,    8   Vt.    172,    30  Ann.  917. 
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it  is  filed  for  record,  and  holds  that  any  error  in  transcribing  the 
deed,  as,  for  instance,  in  the  date  of  the  deed  or  of  the  acknowledg- 
ment,*^® or  in  the  sum  secured  by  a  mortgage,  does  not  prejudice  the 
grantee  or  mortgagee.*^^  The  mortgagee  is  then  regarded  as  having 
discharged  his  entire  duty  when  he  has  delivered  his  mortgage,  prop- 
erly executed  and  acknowledged,  to  the  recording  oflBcer,  and  as  be- 
ing in  the  same  attitude  as  if  the  deed  were  at  that  moment  correctly 
spread  upon  the  record  book.  No  subsequent  mistake  can  deprive  the 
deed  of  its  operation  as  a  recorded  instrument.*^*    The  omission  of 


"« Wood's  Appeal,  82  Pa.  St.  116, 
16  Am.  Law  Reg.  265;  Brooke's  Ap- 
peal, 64  Pa.  St.  127;  Musser  v. 
Hyde,  2  W.  ft  S.  314. 

^Mims  V.  Mima,  35  Ala.  23;  Du- 
bose  V.  Young,  10  Ala.  365;  Simon- 
son  V.  Falihee,  25  Hun,  570;  Bed- 
ford V.  Tupper,  30  Hun.  174. 

A  similar  view  was  taken  under 
a  statute  of  lUlBois,  providing  that 
deeds  "shall  take  effect  and  be  in 
force  from  and  after  the  time  of 
filing  the  same  for  record."  Mer- 
rick V.  Wallace,  19  111.  486,  497; 
Polk  V.  Cosgrove,  4  Biss.  437; 
Riggs  V.  Boylan,  4  Biss.  445. 

So,  also,  in  Ohio,  where  the  stat- 
ute provides  that  a  deed  "shall  take 
effect  and  have  preference  from  the 
time  the  same  is  delivered  to  the 
recorder."  Tousley  v.  Tousley,  5 
Ohio  St  78. 

So  in  Xiohigan:  Sinclair  v.  Slaw- 
son,  44  Mich.  123,  6  N.  W.  207,  38 
Am.  Rep.  235. 

*^' Alabama:  Fouche  v.  Swan,  80 
Ala.  151,  153;  Mims  v.  Mims,  35 
Ala.  23.  Arkansas:  Case  v.  Harga- 
dine,   43   Ark.   144;    Oats  v.  Walls, 

28  Ark.  244.  Conneotiont:  Hine  v. 
Bobbins,  8  Conn.  342,  347;  Lewis 
V.  Hinman,  56  Conn.  55,  13  AU. 
143;  Franklin  v.  Cannon,  1  Root, 
500;  Judd  v.  Woodruff,  2  Root,  298. 
Georgia:  Chatham  v.  Bradford,  50 
Ga.  327,  15  Am.  Rep.  692.  See, 
however,  Shepard  v.  Burkhalter,  13 
Ga.  443,  58  Am.  Dec.  523.  IlliBois: 
Polk  V.  Cosgrove,  4  Biss.  437;  Mer- 
rick V.  Wallace,  19  111.  486;  Kiser 
V.  Heuston,  38  111.  252;  Riggs  v. 
Boylan,  4  Biss.  445.  Kansas:  Lee 
V.  Bermingham,  30  Kan.  312,  1  Pac. 
73;  Poplin  v.  Mundell,  27  Kan.  138; 
Zear  v.  Deposit  ft  Trust  Co.  2  Kan. 
App.  505,  43  Pac.  977.  Kentucky: 
Bank  v.  Haggin,  1  A.  K.  Marsh. 
306.      Louisiana:    Payne    v.    Pavey, 

29  La.    Ann.    116;     Swan    v.    Vo- 


gle,  31  La.  Ann.  38;  Taylor  v. 
Hotchkiss,  2  La.  Ann.  917;  Falcon- 
er's Succession,  4  Rob.  5.  Xassa- 
chnsetts:  Gillespie  v.  Rodgers,  146 
Mass.  610;  Ames  v.  Phelps,  18 
Pick.  314;  Tracy  v.  Jenka,  16  Pick. 
465;  Wood  v.  Simons,  110  Mass. 
116;  Fuller  v.  Cunningham,  105 
Mass.  442;  Jordan  v.  Famsworth, 
15  Gray,  517;  Hayden  v.  Peirce, 
165  Mass.  359,  43  N.  E.  119.  Mis- 
sissippi: Mangold  v.  Barlow,  61 
M!8B.  593,  48  Am.  Rep.  84.  He- 
braska:  Perkins  v.  Strong,  22  Neb. 
725,  36  N.  W.  292.  Hew  Hampshire: 
Converse  v.  Porter,  45  N.  H.  385, 
399,  per  Bellows,  J.  Hew  York: 
Mutual  Ins.  Co.  v.  Dake,  87  N.  Y. 
257,  per  Earl,  J.;  Bedford  v.  Tup- 
per, 30  Hun,  174;  Simonson  v.  Fali- 
hee, 25  Hun,  570.  Otherwise,  it 
seems,  in  the  earlier  cases  in  this 
Sta^e.  Frost  v.  Beekman,  1  Johns. 
Ch.  288,  18  Johns.  544;  Peck  v.  Mal- 
lams,  10  N.  Y.  509,  519.  Ohio: 
Brown  v.  Kirkman,  1  Ohio  St  116; 
Tousley  v.  Tousley,  5  Ohio  St.  78; 
Green  v.  Garrington,  16  Ohio  St 
548.  See  Jennings  v.  Wood,  20 
Ohio  261.  Oregon:  Board  of 
Commrs.  v.  Babcock,  5  Oreg.  472. 
Pennsylvania:  Wood's  Appeal,  82 
Pa.  St  116;  Glading  v.  Frick.  88 
Pa.  St  460;  Brooke's  Appeal,  64  Pa. 
St.  127;  Musser  v.  Hyde.  2  W.  ft 
S.  314;  Schell  v.  Stein,  76  Pa.  St 
398,  8  Am.  Rep.  Clader  v.  Thomas, 
89  Pa.  St  343.  Bhode  Island: 
Nichols  V.  McReynolds,  1  R.  I.  30. 
36  Am.  Dec.  238.  Tennessee:  Wood- 
ward V.  Boro,  16  Lea,  678;  Swep- 
son  V.  Bank,  9  Lea,  713.  723;  Flow- 
ers V.  Wilkes,  1  Swan.  408.  See, 
however,  Lally  v.  Holland,  1  Swan. 
396.  Texas:  Freiberg  v.  Magale.  70 
Tex.  116,  7  S.  W.  684;  Throckmor- 
ton V.  Price,  28  Tex.  606.  91  Am. 
Dec.  334;  Woodson  v.  Allen,  54  Tex. 
551.      See,    however,    McLouth    v. 
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the  name  of  the  mortgagee  from  the  record,  after  it  had  been  properly 
entered  in  the  entry  book,  does  not  defeat  the  mortgage  as  to  subse- 
quent purchasers.**'  A  mistake  of  the  officer  in  transcribing  a  mort- 
gage, by  which  it  is  made  to  appear  to  be  a  security  for  a  smaller 
amount  than  is  actually  provided  for  by  it,  does  not  impair  the  mort- 
gage as  a  security  for  the  amount  for  which  it  was  actually  given, 
although  subsequent  purchasers  and  creditors  relying  upon  the  record 
have  taken  the  incumbrance  to  be  only  the  amount  there  disclosed. 
The  lien  of  a  deed  or  mortgage  begins  when  it  is  left  for  record  and 
entered  in  a  proper  entry  book,  required  to  be  kept  for  the  purpose 
of  showing  what  deeds  or  mortgages  are  left  for  record.  The  grantee 
is  under  no  obligation  to  supervise  the  work  of  the  recorder,  and  see 
that  he  spreads  the  deed  upon  record,  or  that  he  puts  it  upon  the 
index."* 

If,  however,  the  record  is  such  that  it  suggests  a  probable  mistake 
in  recording,  it  puts  purchasers  upon  inquiry  and  charges  them  with 
notice  of  what  the  deed  contains.**' 

Moreover,  if  the  grantee  is  himself  guilty  of  any  negligence  or 
irregularity  with  reference  to  the  recording  of  his  deed,  whereby 
his  deed  does  not  appear  of  record,  he  cannot  claim  priority  as  against 
a  subsequent  bona  fide  purchaser.  Thus,  where  a  grantee  took  hiS' 
deed  out  of  the  recorder's  office  before  it  was  recorded,  without  notic^ 
ing  that  it  did  not  contain  the  recorder's  certificate  of  recording  re- 
quired by  law,  the  loss  was  held  to  fall  on  him  whose  want  of  care 
and  caution  made  it  possible.*^* 

Hurt,  51  Tex.  115.     Vlririnia:   Bev-  thus    purchase,    a    loss    must    be 

erly  v.  Ellis,  1  Rand.  102;  Thomas  borne.    Where  should  it  fall?   Upon 

V.  Stuart,  91  Va.  694,  22  S.  E.  511.  him    whose    care   and   caution    did 

*^*  Sinclair   v.   Slawson,   44    Mich,  not  prevent  it,  or  upon  him  whose 

123.  6  N.  W.  207,  38  Am.  Rep.  235.  slight  care  and  caution  would  have 

*>*  Wood's  Appeal,  82  Pa.  St.  116;  prevented    it?      The    question    im- 

Payne  v.  Pavey,  29  La.  Ann.  116.  plies    its    own    answer."      Oats    v. 

^  Lewis  V.  Hinman,  56  Conn.  55,  Walls,   28   Ark.    244,    holding   that, 

13  Atl.  143.  when  the  deed  is  once  placed  in  the 

***Turman  v.  Bell,  54  Ark.  273,  hands  of  the  recorder,  the  grantee 
15  S.  W.  886.  Hemmingway,  J.,  has  no  further  responsibility,  is  re- 
said:  "If  the  grantee  remove  his  f erred  to  at  length  and  disposed  of 
deed  before  it  is  recorded,  he  places  as  follows:  "In  so  far  as  that  case 
it  in  the  power  of  the  grantor  to  holds  that  a  deed  is  notice  of  its 
exhibit  a  clear  title,  and  thus  to  provisions  from  the  time  it  is  filed 
mislead  and  deceive  subsequent  for  record,  and  that  the  effect  of 
purchasers.  By  the  exercise  of  such  notice  cannot  be  impaired  by 
slight  care  and  caution  he  could  the  misconduct  of  the  officer,  it  is 
have  averted  such  a  possibility,  approved;  but  in  so  far  as  it  holds 
but,  if  he  fails  to  do  it,  persons  that  the  notice  continues  as  against 
ignorant  of  the  deed,  who  have  ex-  those  who  in  good  faith  and  for 
amined  the  records,  may  be  in-  value  acquire  adverse  and  without 
duced  to  purchase,  when  they  have  a  certificate  of  record,  is  with- 
exhausted  all  usual  means  of  in-  drawn  from  the  files,  it  is  over- 
quiry  and  information.    If  they  do  ruled." 

32— JONBS'  MOBT. 
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§  518.  The  index  is  no  part  of  the  record,  and  a  mistake  in  it 
does  not  invalidate  the  notice  aflEorded  by  a  record  otherwise  prop- 
erly made.*^^  Although  a  deed  be  omitted  from  the  index,  there  is 
constructive  notice  of  it  which  affects  all  subsequent  purchasers  from 
the  time  it  was  left  for  record.*"  The  general  policy  of  the  record- 
ing acts  is  to  make  the  filing  of  a  deed,  duly  executed  and  acknowl- 
edged, with  the  proper  recording  officer,  constructive  notice  from 
that  time;  and  although  it  be  provided  that  the  register  shall  make 
an  index  for  the  purpose  of  affording  a  correct  and  easy  reference  to 
the  books  of  record  in  his  office,  the  index  is  designed,  not  for  the 
protection  of  the  party  recording  his  conveyance,  but  for  the  con- 
venience of  those  searching  the  records;  and  instead  of  being  a  part 
of  the  record,  it  only  shows  the  way  to  the  record.  It  is  in  no  way 
necessary  that  a  conveyance  shall  be  indexed,  as  well  as  recorded, 
in  order  to  make  it  a  valid  notice.*  ^^ 


"^  Green  v.  Oarringtonp  16  Ohio 
St.  548,  91  Am.  Dec.  103;  Chatham 
V.  Bradford,  50  6a.  327,  15  Am. 
Rep.  692;  Lincoln  Building  ft  Sav- 
ing Asso.  V.  Hass,  10  Neb.  581,  7 
N.  W.  327;  Gilchrist  v.  Gough,  63 
Ind.  576,  30  Am.  Rep.  250;  Barrett 
V.  Prentiss,  57  Vt.  297;  Curtis  v. 
Lyman,  24  Vt  338;  Nichol  v.  Hen- 
ry, 89  Ind.  54;  Mutual  L.  Ins.  Co. 
V.  Djake,  87  N.  Y.  257;  Bedford  v. 
Tupper,  30  Hun,  174;  Musgrove'v. 
Bonser,  5  Oreg.  313;  Board  of 
Commrs.  v.  Babcock,  5  Oreg.  472; 
Bishop  V.  Schneider,  46  Mo.  472,  2 
Am.  Rep.  533;  Stockwell  v.  McHen- 
ry,  107  Pa.  St.  237,  52  Am.  Rep.  475; 
Semon  v.  Terhune,  40  N.  J.  Eq.  364, 
2  Atl.'  18;  Ely  v.  Wilcox,  20  Wis. 
523,  91  Am.  Dec.  436;  Fallass  v. 
Pierce,  30  Wis.  443;  Oconto  Co.  v. 
Jerrard,  46  Wis.  317,  50  N.  W.  591; 
Swan  V.  Vogel,  31  La.  Ann.  38; 
Armstrong  v.  Austin,  45  S.  C.  69,  22 
S.  E.  763,  29  L.  R.  A.  772. 

«*  Curtis  V.  Lyman.  24  Vt.  338,  58 
Am.  Dec.  174;  Sawyer  v.  Adams,  8 
Vt.  172,  30  Am.  Dec.  459;  Schell 
V.  Stein,  76  Pa.  St.  398,  18  Am. 
Rep.  416;  Stockwell  v.  McHenry, 
107  Pa.  St  237.  52  Am.  Rep.  475; 
Board  of  Commrs.  v.  Babcock,  5 
Oreg.  472;  Throckmorton  v.  Price, 
28  Tex.  605,  91  Am.  Dec.  334;  Bish- 
op V.  Schneider,  46  Mo.  472,  2  Am. 
Rep.  533;  Chatham  v.  Bradford,  50 
Ga.  327,  15  Am.  Rep.  692;  Perkins 
V.  Strong,  22  Neb.  725,  36  N.  W. 
292;  Virginia  Build,  ft  Loan  Co.  v. 
Glenn    (Va.),   7    Va.    L.   Reg.   314; 


Davis  V.  Whitaker,  114  N.  C.  279, 
19  S.  E.  699. 

*»  Mutual  Life  Ins.  Co.  v.  Dake, 
87  N.  Y.  257,  1  Abb.  N.  C.  381.  Mr. 
Justice  Smith,  delivering  the  opin- 
ion of  the  Supreme  Court,  said: 
"It  is  not  a  little  surprising  to  find 
that  a  question  so  likely  to  come 
up  frequently  has  not  arisen  in  any 
reported  case  in  this  State.  I  sup- 
pose the  usual  practice  in  search- 
ing the  records  in  the  clerk's  office 
is  to  consult  the  Index,  and  to  rely 
upon  it.  That  is  obviously  the 
most  convenient  way;  and  if  the 
index  is  full  and  accurate,  it  saves 
the  necessity  of  going  through  the 
records  themselves.  But  if  the  in- 
dex is  imperfect  and  misleads  the 
searcher,  as  appears  to  have  been 
the  case  here,  who  is  to  suffer. — 
the  party  who  duly  transcribed  his 
mortgage  in  the  record  book,  or  the 
party  who,  relying  on  the  index, 
omitted  to  look  at  the  record?  The 
question  is  to  be  answered  by  de- 
termining whether  the  index  is  an 
essential  part  of  the  record. — ^that 
is  to  say,  whether  it  is  necessary 
to  the  completeness  and  efficiency  of 
the  record  as  a  notice  to  after  pur- 
chasers." After  examining  the 
statutes,  and  reaching  the  conclu- 
sion that  the  index  is  no  part  of 
the  record,  he  continues:  "In  reach- 
ing this  conclusion,  I  have  not 
overlooked  the  practical  inconven- 
iences that  may  result  from  it  in 
searching  records.  But  the  duty 
of    the    court    is    only    to    declare 
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When  a  grantee  has  delivered  his  deed  to  the  recorder^  notice  of 
its  contents  is  imparted  from  that  time^  if  it  is  correctly  spread 
upon  the  record.  He  has  done  all  the  law  requires  of  him  for  his 
protection.  The  purpose  of  the  index  is  only  to  point  to  the  record, 
but  constitutes  no  part  of  it.**® 

The  neglect  of  a  register  of  deeds,  after  a  mortgage  entitled  to  be 
recorded  has  been  left  with  him  for  record,  to  make  a  note  of  refer- 
ence from  the  record  pf  the  certificate  of  entry  by  the  mortgage  for 
breach  of  condition  to  the  record  of  the  mortgage,  and  vice  versa,  as 
directed  by  statute,  cannot  affect  the  rights  of  the  parties  to  the 
mortgage  or  those  claiming  under  them.*** 

In  Pennsylvania,  however,  under  statutes  not  materially  different 
from  those  in  New  York,  the  reasoning  of  Mr.  Chief  Justice  Wood- 
ward in  a  late  case  was,  that  the  mortgage  not  duly  indexed  was 
not  constructive  notice  to  third  persons;  that,  as  a  guide  to  in- 
quirers, the  index  is  an  indispensable  part  of  the  recording;  and 
that  without  it  the  record  affects  no  party  with  notice.***  In  this  case 
the  purchaser  had  actual  notice  of  the  existence  of  the  mortgage, 
and  therefore  could  not  complain  of  the  want  of  record ;  and  in 
that  view  what  was  said  by  the  court  as  to  the  sufficiency  of  the  rec- 
ord was  not  material  to  the  result. 

§  519.  The  recording  officer  is  liable  in  damages  for  errors  and 
omissionB  made  in  recording  or  indexing  a  deed;  but  whether  his 
liability  is  to  the  grantee  in  the  deed,  or  to  any  third  person  who  is 


the  law  as  the  legislature  has  laid 
it  down.  Arguments  ab  inconven- 
ienti  may  sometimes  throw  light 
upon  the  construction  of  ambigu- 
ous or  doubtful  words;  but  where, 
as  here,  the  language  of  the  law 
makes  it  plain,  they  are  out  of 
place.  Inconveniences  in  practice 
will  result  whichever  way  the  ques- 
tion shall  be  decided.  The  power 
to  remedy  them  is  in  the  legisla- 
ture, and  not  in  the  courts.  Even 
as  the  law  now  stands,  the  party  in- 
jured by  the  omission  of  the  clerk 
is  not  without  remedy,  for  he  has 
his  action  against  the  clerk."  Af- 
firmed by  the  Court  of  Appeals,  87 
N.  Y.  257,  and  the  first  part  of  this 
section  quoted  with  approval.  Siee 
this  c^se  commented  upon  and  ap- 
proved, 4  Cent  L.  J.  340.  And  see 
Bishop  V.  Schneider,  46  Mp.  472,  2 
Am.  Rep.  633. 

The  same  rule  was  applied  under 
analogous  statutes  in  New  York  re- 
lating to  the  filing  of  chattel  mort- 


gages. Dodge  V.  Potter,  18  Barb. 
193;  Dikeman  v.  Puckhafer,  1  Abb. 
Pr.  N.  S.  32.  These  cases  hold  that 
the  mortgagee,  by  filing  and  depos- 
iting his  mortgage  with  thd  clerk, 
did  all  that  he  could  do,  and  all 
that  he  was  required  to  do,  in  order 
to  perfect  his  claim,  and  that  the 
omission  of  the  mortgage  from 
the  index,  being  without  his  fault 
or  knowledge,  did  not  prejudi(fe 
him. 

*~  Bishop  V.  Schneider,  46  Mo. 
472.  2  Am.  Rep.  533.  As  to  errors 
of  index  as  to  names,  see  Pinney 
V.  Russell,  52  Minn.  443,  54  N.  W. 
484;  Phillips  v.  McKaig,  36  Neb. 
853,  55  N.  W.  259;  Flncher  v.  Hane- 
gan,  59  Ark.  151.  26  S.  W.  821; 
Oppenheimer  v.  Robinson,  87  Tex. 
174,  27  S.  W.  95. 

***Hayden  v.  Peirce,  165  Mass. 
359,  43   N.  B.  119. 

*"Speer  v.  Evans,  47  Pa.  St.  141. 
See  Schell  v.  Stein,  76  Pa.  St.  398, 
18  Am.  Rep.  416. 
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injured  by  the  error  or  omission,  is  a  question  that  has  given  rise  to 
some  discussion.  In  those  States  in  which  the  rule  is  adopted  that 
a  deed  is  constructive  notice  from  the  time  it  is  left  for  record, 
whether  it  is  in  fact  recorded  or  not,  and  is  notice  of  the  contents 
of  the  deed  itself,  the  grantee  could  not  ordinarily  be  injured  by 
the  omission  or  error,  and  consequently  the  liability  of  the  recorder 
would  be  to  the  subsequent  purchaser,  who  has  purchased  relying 
upon  the  correctness  of  the  record.  But  without  reference  to  this 
rule,  the  recorder  should  be  liable  to  any  third  person  injured  by 
his  negligence.**" 

The  recorder  is  not  liable  for  recording  a  forged  deed  unless  he 
knew  it  was  forged.***  It  is  not  required  of  the  recorder  that  he 
shall  determine  the  genuineness  or  validity  of  an  instrument  be- 
fore recording  it.*** 

One  who  in  good  faith  has  taken  a  subsequent  deed  or  mortgage 
of  the  property,  on  the  faith  of  finding  no  incumbrance  upon  the 
index,  has  a  remedy  for  damages  against  the  register,  whose  duty 
it  was  under  the  law  to  make  the  index.***  In  Missouri  a  statute 
provides  that  a  recorder  who  neglects  or  refuses  to  keep  an  index 
to  the  books  of  record  shall  pay  to  the  party  aggrieved  double  the 
damages  which  may  be  occasioned  thereby;  but  the  court  has  sug- 
gested that  before  a  purchaser  can  recover  for  the  failure  of  the 
recorder  to  index  a  prior  mortgage  upon  the  property,  he  must  show 
that  the  damage  arose  from  the  recorder's  neglect,  and  not  from 
other  causes;  as,  for  instance,  his  own  reliance  upon  false  outside 
representations  as  to  the  title  without  an  examination  of  the  index, 
or  from  his  mistaken  reliance  upon  the  covenants  of  the  grantor.**" 

§  520.   In  Iowa  the  index  is  an  essential  part  of  the  record,  and 

a  deed  filed  but  not  indexed,**®  or  even  copied  into  the  record  but 
not  indexed,**"  does  not  impart  constructive  notice. 

*«  Hunter  v.  Winsdor,  24  Vt.  327;  Commissioners  v.  Duckett,  20  Md. 

Mangold   v.   Barlow,   61   Miss.   593,  468,   83   Am.   Dec.   557;    Mercantile 

48  Am.  Rep.  84;  Bishop  v.  Schnel-  Cooperative  Bank  v.  Brown,  96  Va. 

der,  46  Mo.  472,  2  Am.  Rep.  533;  614,    32    S.   E.    64;    Stephenson    v. 

Crews  v.  Taylor,  56  Tex.  461,  465;  Manuf.   Co.   84   Fed.   114. 

Gilchrist   v.    Gough.    63    Ind.    576;  *■•  Ramsey  v.   Riley,   13   Ohio  St 

State   V.   Davis,   96   Ind.   539;    Fox  157. 

V.  Thlbault,  33  La.  Ann.  32;  Board  **Sacerdotte    v.    Duralde,    1    La. 

of    Commrs.    v.    Babcock,    5    Oreg.  482. 

472;  Clark  v.  Miller,  54  N.  Y.  528;  **  Mutual  Life  Ins.  Co.  v.  Dake. 

Mutual  Life   Ins.   Co.   v.   Dake,   87  87  N.  Y.  257,  1  Abb.  N.  C.  381,  per 

N.  Y.   257,  264,  1  Abb.  N.  C.   381,  Smith,  J. 

per  Earl,  J.;   Lee  v.  Bermlngham.  ^Bishop  Schneider,  46  Mo.  472, 

30  Kan.  312;   Poplin  v.  Mundell,  27  2  Am.  Rep.  533. 

Kan.   138;    Norton   v.   Kumpe,    121  ^  Whalley  v.  Small,  25  Iowa.  184. 

Ala.  446.  25  So.  841;  State  v.  Griz-  *"  Barney   v.   McCarty.    15    Iowa, 

zard,  117  N.  C.  105,  23   S.  E.  93;  510,  83  Am.  Dec.  427. 
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The  laws  require  a  descriptive  index  to  be  kept^  and  prescribe  the 
requisites  of  the  index^  and  the  index  is  regarded  as  an  integral  part 
of  a  complete  and  valid  registration/*® 

But  the  omission  of  the  inscription  in  such  index  is  cured  by  the 
recording  of  the  deed  at  length  in  the  proper  record.*'* 

A  recital  in  a  mortgage  for  purchase-money,  that  the  premises 
are  tiie  same  conveyed  to  the  mortgagor  by  the  mortgagee  by  deed 
of  even  date,  is  generally  sufficient  notice  of  the  mortgage  when 
recorded,  although  by  mistake  the  lot  described  is  an  entirely  differ- 
ent lot.  Yet  in  Iowa  this  recital  is  held  to  be  an  insufficient  notice 
of  the  conveyance  of  the  lot  referred  to  in  the  recital,  inasmuch 
as  the  lot  described  would  appear  in  the  index,  and  not  the  lot 
referred  to  in  the  recital.**^  If,  however,  a  deed  recites  the  existence 
of  a  prior  mortgage  of  the  same  land,  the  grantee  is  charged  with 
constructive  notice  of  such  prior  mortgage,  though  it  is  not  indexed 
on  the  records.*"'  It  is  not  necessary,  however,  that  the  descriptive 
part  of  the  index  should  contain  more  than  a  reference  to  the  rec- 
ord; and  where  a  description  by  plan  or  survey  is  impracticable,  a 
reference  to  "certain  lots  of  land,"*'*  or  "see  record,"*'*^  has  been 
held  sufficient;  but  where  the  mortgage  covered  two  lots  of  land, 
but  the  description  of  one  of  them  only  was  entered  in  the  descrip- 
tive column  of  the  index,  it  was  held  that  the  record  did  not  impart 
constructive  notice  of  the  lot  not  described,  and  that  the  consequences 
of  the  recorder's  error  should  fall  upon  the  mortgagee,  rather  than 
upon  subsequent  purchasers.**'  The  record,  though  complete  in 
every  other  respect  except  that  it  is  not  properly  indexed,  does  not 
operate  as  constructive  notice.*'^ 

Yet,  while  an  index  is  insufficient  if  it  would  mislead  an  inquirer 
by  giving  a  totally  wrong  description,  a  mistake  in  the  index  ref- 
erence to  the  page  of  the  book  where  the  instrument  is  recorded,  the 
names  of  the  grantor  and  the  grantee  being  correctly  given,  does 
not  prevent  its  operating  as  constructive  notice  of  the  acts  which 
would  be  disclosed  by  an  examination  of  the  record.  The  record 
book  and  the  index  book  are  not  considered  detached  and  independ- 

**  Barney    v.    McCarty,    15    Iowa,  25    Iowa,   184;    Calvin  v.  Bowman, 

510;     Qreenwood    v.    Jenswold,    69  10  Iowa,  529. 

Iowa,  53,  28  N.  W.  433.  «»^tna  L.  Ins.  Co.  v.  Bishop,  69 

«» St    Croix    Land    ft    L.    Co.    v.  Iowa,  645,  29  N.  W.  761. 

Ritchie,  73  Wis.  409.  41  N.  W.  345;  *»*Bo8twick  v.   Powers,   12    Iowa, 

Oconto  Co.  V.  Jerrard,  46  Wis.  317,  456;     American    Emigrant    Co.    v. 

50  N.  W.  591;  Pringle  v.  Dunn,  37  Call.  22  Fed.  765. 

Wis.  449,  19  Am.  Rep.  772.  *»  White    v.    Hampton,    13    Iowa. 

*"Scole8  V.  Wilsey,  11  Iowa,  261;  259. 

Breed  v.   Conley,  14   Iowa,  269,  81  •"Noyes  v.  Horr,  13  Iowa.  570. 

Am.   Dec.   485;    Whalley  v.   Small,  *"Gwynn  v.  Turner,  18  Iowa,  1; 

Howe  v.  Thayer,  49  Iowa,  154. 
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ent  books,  but  are  related  and  connected,  and  a  party  is  affected 
with  notice  of  the  contents  of  the  record  when  an  ordinarily  dili- 
gent search  will  bring  him  to  a  knowledge  of  such  contents.  To  a 
competent  examiner  of  the  records,  finding  the  name  of  one  entered 
upon  the  index  as  having  made  a  mortgage,  it  would  occur  that  it 
was  much  more  likely  that  the  recorder  should  make  an  error  in 
entering  the  page  of  the  record  than  that  he  should  mistake  the  name 
of  the  mortgagor,  or  should  enter  his  name  at  all  if  he  had  not  re- 
corded the  deed.**® 

§  521.  A  register  may  correct  an  error  in  the  record  at  any  time 
subsequent  to  the  registration.  If  he  has  omitted  to  indicate  the  seal 
or  scroll  opposite  the  grantor's  signature,  he  may  afterwards  supply 
the  omission,  or  may  record  the  deed  anew.*''  Where  the  doctrine 
prevails  that  the  record  is  notice  of  only  what  appears  of  record, 
though  this  to  he  defective,  a  correction  of  a  mistake  in  the  record 
made  by  the  register  cannot  affect  the  rights  of  a  purchaser  with- 
out notice  of  the  mistake  who  has  become  such  after  the  record  was 
made,  but  before  the  making  of  the  correction.**® 

§  522.  A  deed  or  mortgage  defectively  recorded,  or  not  recorded 
at  all,  is  in  some  States  a  good  equitable  lien,  so  that,  while  it  has 
no  effect  as  against  subsequent  purchasers  in  good  faith,  yet  it  is 
superior  to  the  claims  of  creditors  under  subsequent  judgments;*** 
and  is  superior  to  the  claims  of  general  creditors  who  were  such  at 
the  date  of  the  mortgage  ;**^  and  is  superior  to  a  subsequent  voluntary 
assignment  by  the  mortgagor  for  the  benefit  of  creditors.***  In  like 
manner  a  mortgage  defectively  executed,  as,  for  instance,  attested 
by  only  one  witness  when  two  are  required,  is  a  good  equitable  mort- 
gage.*** According  to  the  authorities  in  some  States,  however,  a 
mortgage  defectively  recorded,  or  not  recorded  at  all,  is  subject  to 
the  lien  of  a  judgment  or  attaching  creditor.**®  As  against  third 
parties  having  notice,  such  mortgage  is  also  a  good  specific  lien  which 
will  be  enforced  in  equity.**® 

^Barney  v.  Little,  16  Iowa,  627.  v.  Denman,  1  Ohio  St.  110;  Bloom 

See  comments  upon  this  and  other  v.   Noggle,   4    Ohio    St.    46;    Sixth 

Iowa  cases,  4  Cent  L.  J.  387.  Ward   Build.  Asso.   v.   Willson,   41 

^  Sellers'  v.  Sellers,  98  N.  C.  13,  Md.  606.    And  see  Price  v.  McDon- 

3  S.  E.  917.  aid,   1   Md.   403,  64  Am.   Dec.  667; 

^  Chamberlain  V.  Bell,  7  Cal.  292,  Phillips   v.    Pearson,    27    Md.    242; 

68  Am.  Dec.  260;  Harrison  v.  Wade,  Bibb  v.  Baker,  17  B.  Mon.  292. 
3  Cold.   606;    Baldwin  v.  Marshall,        ^Nice's  Appeal,  64  Pa.  St  200. 
2  Humph.  116.  ***  Abbott  v.  Gk)dfroy.  1  Mich.  178. 

**'  See  §  464.  ^  Henderson  v.  McGhee,  6  Heisk. 

"«Lake   V.    Doud,    10    Ohio,    415;  55. 
Bank  v.   Carpenter,  7  Ohio,  21,  28        **•  Racouillat  v.  Sansevain.  32  Cal. 

Am.  Rep.  616;    otherwise,  however,  376;  Russum  v.  Wanser,  53  Md.  92; 

under  later  cases  in  Ohio:    White  Dyson  v.  Simmons,  48  Md.  207. 
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Such  an  equitable  mortgage  has  been  held  to  be  superior  to  the 
claims  of  the  mortgagor's  general  creditors.  This  was  the  rule  in 
South  Carolina  before  the  Act  of  1843,  now  embodied  in  the  Revised 
Statutes  of  that  State.  A  legal  mortgage  not  recorded,  or  an  equita- 
ble mortgage  incapable  of  record,  was  preferred  to  a  subsequent 
creditor  without  notice.  The  consequence  of  imparting  validity  to 
unrecorded  mortgages  is  said  to  have  wrought  much  injury  by  im- 
pairing confidence  in  titles,  and  thereby  depreciating  the  value  of 
real  estate.  The  act  above  referred  to  placed  subsequent  creditors 
and  purchasers  upon  the  same  footing.**^ 

V.  The  Effect  of  a  Record  duly  made. 

§  523.   The  record  of  a  deed  or  mortgage  is  construotive  notice  lo 

all  subsequent  purchasers  and  mortgagees  in  the  line  of  title.**®  Asi 
to  them  the  instrument  takes  effect,  not  because  of  its  prior  execu- 
tioi^  but  by  reason  of  its  prior  record.  Subsequent  purchasers  are 
bound  conclusively  by  the  record  of  a  deed,  or  other  conveyance  in 
the  line  of  their  title,  as  much  as  the  mortgagor  himself.**®  It  is 
notice  only  to  subsequent  purchasers  and  incumbrancers  under  the 
same  grantor,  or  through  one  who  is  the  common  source  of  title  in 
the  line  of  title  to  which  the  recorded  deed  belongs.**^®     Eecord  of 


*^Boyce  v.  Shiver,  3  S.  C.  515. 
''There  is  not  a  single  modern 
writer,  whose  opinion  carries 
weight,  who  does  not  regret  that 
the  courts  ever  favored  the  intro- 
duction of  secret  liens." 

^California:  Dennis  v.  Burritt,  6 
Cal.  670;  McCabe  v.  Grey,  20  Cal. 
509;  Mesick  v.  Sunderland,  6  Cal. 
298;  Hager  v.  Spect,  62  Cal.  579. 

Connecticut:  Holies  v.  Chauncey, 
S  Conn.  389;  Peters  v.  Goodrich,  3 
Conn.  146;  Orvis  v.  Newell,  17 
Conn.  97;  Bush  v.  Golden,  17  Conn. 
594;  Hamilton  v.  Nutt,  34  Conn. 
501,  510;  Ensign'  v.  Batterson,  68 
Conn.  298,  305;  Beach  v.  Osborne, 
74  Conn.  405,  412. 

Illinois:  Buchanan  v.  Interna- 
tional Bank,  78  111.  500. 

Kansas:  Ogden  v.  Walters,  12 
Kan.  282. 

Maine:  Humphreys  v.  Newman, 
51  Me.  40;  Hall  v.  McDuff.  24  Me. 
311;   Banton  v.  Shorey,  77  Me.  48. 

Maryland:  Clabaugh  v.  Byerly,  7 
Gill,  354,  48  Am.  Dec.  575. 

Michigan:  Doyle  v.  Stevens,  4 
Mich.  87. 

Hew  York:  Johnson  v.  Stagg,  2 
Johns.   510;    Parklst  v.  Alexander, 


1  Johns.  Ch.  394;  Youngs  v.  Wil- 
son, 27  N.  Y.  351;  McPherson  v. 
Rollins,  107  N.  Y.  316,  14  N.  B. 
411,  1  Am.  St  Rep.  826. 

Pennsylvania:  Souder  v.  Mor- 
row, 33  Pa.  St.  83;  Hetherington  v. 
Clark,  30  Pa.   St.  393. 

Bhode  Island:  Barbour  v.  Nich- 
ols, 3  R.  I.  187. 

Texas:  Edwards  v.  Barwise,  69 
Tex.  84,  6  S.  W.  677. 

Utah  T.:  Wells  v.  Smith,  2  Utah, 
39. 

**•  Tripe  v.  Marcy,  39  N.  H.  439; 
Grandin  v.  Anderson,  15  Ohio  St. 
286.  And  see  Leiby  v.  Wolf,  10 
Ohio,  83;  North  v.  Knowlton,  23 
Fed.  163. 

*»  California:  McCabe  v.  Grey,  20 
Cal.  509;  Dennis  v.  Burritt,  6  Cftl. 
670;  Long  v.  Dollarhide,  24  Cal. 
218;  Hager  v.  Spect,  52  Cal.  579. 
Georgia:  Whlttlngton  v.  Wright,  9 
Ga.  23.  Illinois:  Doolittle  v.  Cook, 
75  111.  354;  Iglehart  v.  Crane,  42 
111.  261;  Kerfoot  v.  Cronin,  105  111. 
609.  Maine:  Tilton  v.  Hunter,  24 
Me.  29;  Roberts  v.  Bpune.  23  Me. 
165,  39  Am.  Dec.  614.  Massachu- 
setts: George  v.  Wood,  9  Allen.  80, 
85    Am.    Dec.    741;    Bates   v.    Nor- 
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an  equitable  title  is  not  notice  to  a  purchaser  of  the  legal  title 
from  one  who  appears  to  be  the  record  owner.**^  A  mortgage  by  a 
stranger  to  the  record  title  is  not  constructive  notice  to  an  intending* 
purchaser  of  a  prior  unrecorded  deed  to  the  mortgagor;  nor  is  the 
fact  that  the  property  is  assessed  to  another  than  the  record  owner 
such  notice.* °^  It  is  not  iiotice  to  those  who  have  prior  rights  of 
record,  or  even  to  those  whose  rights  are  contemporaneous  with 
those  of  the  grantor,  as,  for  instance,  to  his  cotenants;  therefore,  a 
mortgage  by  one  tenant  in  common,  though  duly  recorded,  is  no  notice 
to  his  cotenant  of  its  existence,  or  of  the  claim  of  the  mortgagor  to 
the  exclusive  ownership  of  the  land.*°' 

When  a  mortgage  is  recorded  prior  to  another  conveyance  from 
the  mortgagor,  it  does  not  matter  that  this  conveyance  was  made  in 
pursuance  of  a  contract  entered  into  after  the  execution  of  the  mort- 
gage, and  before  the  record  of  it,  if  nothing  had  been  done  towards 
carrying  the  contract  into  execution  at  the  time  of  the  filing  of  the 
mortgage  for  record.*^*  From  that  time  it  is  constructive  notice  to 
all  who  may  afterwards  acquire  any  interest  in  the  same  property. 

cross,  14  Pick.  224.  Mioliifiraii:  52  Pa.  St  359;  Collins  v.  Aaron, 
James  v.  Brown,  11  Mich.  25;  162  Pa.  St.  539,  29  Atl.  724.  Ten- 
Cooper  v.  Bigly,  13  Mich.  463.  nessee:  Simpkinson  v.  McGee,  4 
Hississippi:  Baker  v.  Griffin,  50  Lea,  432.  Wisconsin:  Helms  v. 
Miss.  158;  Harper  v.  Hopkins,  34  Chadbourne,  45  Wis.  60. 
Miss.  472.  Missouri:  Odle  v.  Odle.  «*Tarbell  v.  West,  86  fJ,  Y.  280; 
73  Mo.  289;  Draude  v.  Rohrer  Odle  v.  Odle,  73  Mo.  289. 
Manuf.  Co.  9  Mo.  App.  249.  He-  *"  Advance  Thresher  Co.  v.  Esteb, 
braska:  Traphagen  v.  Irwin,  18  41  Oreg.  469,  69  Pac.  447;  Stem- 
Neb.  195;  Hew  Hampshire:  Ross  v.  berger  v.  Ragland,  57  Ohio  St.  148, 
Leavitt,  70  N.  H.  602,  50  Ati.  110.  48  N.  E.  811.  In  this  case  Mr.  Jus- 
New  Jersey:  Hoy  v.  Bramhall,  19  tice  Williams  said:  "When  a  pro- 
N.  J.  Eq.  563,  97  Am.  Dec.  687;  spective  purchaser  finds  a  complete 
Hill  y.  McCarter,  27  N.  J.  Eq.  41;  record  title  in  the  proposed  seller. 
Ward  V.  Hague,  25  N.  J.  Eq.  397;  he  is  not  bound  to  examine  for 
Blair  v.  Ward,  10  N.  J.  Eq.  119;  mortgages  made  to  the  latter  after 
Vanorden  v.  Johnson,  14  N.  J.  Eq.  he  became  the  owner.  Such  a 
376;  Losey  v.  Simpson,  11  N.  J.  mortgage  is  not  in  the  chain  of 
Eq.  246.  New  York:  Tarbell  v.  his  title,  and  is  not,  therefore,  con- 
West,  86  N.  Y.  280;  Wheelwright  structive  notice  to  a  subsequent 
y.  De  Peyster,  4  Edw.  Ch.  232,  3  purchaser  of  a  prior  unrecorded 
Am.  Dec.  345;  Howard  Ins.  Co.  y.  deed  made  by  him  to  the  mort- 
Halsey,  8  N.  Y.  271,  59  Am.  Dec.  gagor."  See,  also,  Sayward  y. 
478;  Stuyyesant  y.  Hall,  2  Barb.  Thompson,  11  Wash.  706,  40  Pac. 
Ch.  251;  Page  y.  Waring,  76  N.  Y.  379;  Lumpkin  y.  Adams,  74  Tex. 
463.  Ohio:  Leiby  y.  Wolf,  10  96,  11  S.  W.  1070;  Peterson  y.  Mc- 
Ohio,  83;  Kyle  y.  Thompson,  11  Cauley  (Tex.  Cir.  App.),  25  S.  W. 
Ohio    St.    616;    Blake    y.    Graham,  826;    Williams   y.    Slaughter    (Tex. 

6  Ohio  St.  580,  67  Am.  Dec.  360.  Ciy.  App.),  42  S.  W.  327;  Maddox 
Pennsylyania:  Maul  y.  Rider,  59  v.  Arp,  114  N.  C.  585,  19  S.  B.  665; 
Pa.  St.  167;  Keller  y.  Nutz,  5  Truitt  y.  Grandy,  115  N.  C.  64.  20 
S.   &   R.   246;    Woods   y.   Farmere,  S.  E.  293. 

S.   &   R.   246;    Woods   y.   Farmere,        *"  Leach  y.  Beattie,  33  Vt.  195. 

7  Watts,  382;  King  y.  McCarthy,  «*Kyle  y.  Thompson,  11  Ohio  St 
38    Pa.    St.    76;    Taylor    y.    Maris,     616. 

5  Rawle,  51;    Calder  y.   Chapman, 
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§  524.  A  mortgage  duly  recorded  is  notice  not  only  of  the  exist- 
ence of  the  mortgage,  but  of  all  its  contents,  so  far  as  these  fall 
within  the  line  of  the  chain  of  title.**'^  It  is  notice,  too,  of  the 
covenants  contained  in  it.**^*  It  is  notice  of  the  debt  which  the 
mortgage  secured/*'  It  is  notice  of  any  easements  or  privileges 
created  by  the  deed,  or  referred  to  in  it/*®  It  is  notice  that  trustees 
in  a  trust  deed  should  have  an  estate  in  fee-simple  in  order  to  exe- 
cute its  provisions,  and  therefore  that  an  estate  in  fee  passes  al- 
though words  of  inheritance  have  been  inadvertently  omitted.**"  Al- 
though the^ebt  or  the  property  be  not  fully  described,  the  record 
is  notice  of  all  that  is  said  about  it,  and  a  purchaser  is  bound  by 
the  statements  made,  and  by  the  information  he  is  put  upon  the  in- 
quiry to  find  out/*^  It  is  notice  of  the  statements  in  it  regarding 
the  debt,  whether  the  descripton  be  fully  set  out,  or  consists  of  ref- 
erences to  other  instruments.*®*  It  is  notice  not  only  to  purchasers, 
but  to  the  subsequent  creditors  as  well.  They  cannot  complain  that 
the  transaction  is  fraudulent,  unless  they  can  show  that  the  object 
of  the  conveyance  was  to  avoid  subsequent  indebtedness.*** 

The  record  of  a  mortgage  containing  a  power  of  sale  puts  sub- 
sequent purchasers  upon  inquiry  whether  any  proceedings  have  been 
had  thereunder;  so  that  if  there  has  been  a  sale  under  the  power, 
although  the  deed  has  not  been  recorded,  a  subsequent  purchaser 
from  the  mortgagor,  instead  of  acquiring  an  equity  of  redemption, 
may  find  that  this  has  been  cut  off  by  sale  under  the  power.***  The 
deed  executing  the  power  of  sale  relates  back  to  the  execution  of  the 
mortgage;  and  when  the  mortgage  is  recorded,  it  is  not  necessary  to 
record  the  deed  under  the  power  in  order  to  protect  the  grantee  against 
attaching  creditors  of  the  mortgagor.*** 

The  record  of  a  chattel  mortgage  of  something  attached  to  the  re- 
alty, such  as  standing  timber,  is  not  notice  to  a  subsequent  purchaser  or 
mortgagee  of  the  land.***    Where  mortgages  and  deeds  are  recorded  in 

**ThomBon    v.    Wilcox,    7    Lans.        **^  Whitney  v.  Lowe,  59  Neb.  87, 

376;    McPherson  v.  Rollins,  107  N.  80  N.  W.  266. 
Y.  316,  14  N.  E.  411,  1  Am.  St.  Rep.        *^  Bellas  v.  Lloyd,  2  Watts,  401. 
•826;  Grandin  v.  Anderson,  15  Ohio        **  Randolph  v.  N.  J.  West  Line  R. 

St.  286;  Kyle  v.  Thompson,  11  Ohio  Co.  28  N.  J.  Eq.  49. 
St.  616;  Leiby  v.  Wolf,  10  Ohio.  83;        *«  Young  v.  Wilson,  27  N.  Y.  351, 

Bancroft  v.   Cousen,   13   Allen,   50;  reversing  24   Barb.   510;    Bright  v. 

George  v.  Kent,  7  Allen.  16;    Har-  Buckman,  39  Fed.  243. 
rison  v.  Cachelin,  23  Mo.  117 ;  Sow-        *"  Dimon  v.  Dunn.  15  N.  Y.  498. 
den  V.  Craig,  26  Iowa,  156,  96  Am.        *«  Hickman    v.    Perrin,    6    Coldw^ 

Dec.    125;    Beach    v.    Osborne.    74  135. 

Conn.  405,  50  Atl.  1019,  1118;  Rous-        *»Heaton  v.  Prather.  84  111.  330. 
sain   V.   Norton.   53    Minn.   560,   55        *"  Farrar  v.  Payne,  73  111.  82. 
N.  W.  747;  Gulf  C.  ft  S.  F.  R.  Co.  v.        «■  Williams    v.    Hyde,    98    Mich. 

Gill,  86  Tex.  284,  24  S.  W.  502.  152,  57  N.  W.  98. 

^  Morris  v.  Wadsworth,  17  Wend. 
103. 
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different  books,  it  has  been  held  that  a  deed  recorded  in  the  mortgage 
record  or  a  mortgage  recorded  in  the  deed  record  is  not  constructiv^e 
notice.*** 

§  525.  Priority  once  gained  cannot  be  lost.  The  registry  of  a  deed* 
or  mortgage  is  equivalent  to  a  notice  of  it  to  all  persons  who  may  sub- 
sequently become  interested  in  the  property,  and  fully  protects  the 
grantee's  rights.  A  mortgage  having  once  obtained  priority  by  record 
does  not  lose  its  place  by  being  held  by  any  one  under  an  unrecorded 
assignment.**^  And  although  the  mortgagee  had  notice  of^  prior  un- 
recorded mortgage,  or  there  are  equities  such  that  his  own  mortgage  is 
in  his  hands  subject  to  them,  yet  if  he  assigns  his  mortgage  for  a  valu- 
able consideration  to  one  who  has  no  notice  of  the  earlier  mortgage  or 
of  such  equities,  the  assignee  is  entitled  to  hold  the  mortgage  as  a  prior 
lien  upon  the  land,  solely  upon  the  ground  that  it  was  first  recorded.*** 

Having  recorded  his  mortgage,  the  mortgagee  is  not  bound  to  give 
personal  notice  of  his  mortgage  to  one  who  purchases  of  the  mort- 
gagor ;  and  a  delay  of  ten  years,  or  for  any  other  period  less  than  the 
statute  period  of  limitation,  to  make  any  claim  of  the  purchaser  under 
the  mortgage,  does  not  impair  his  rights  under  the  mortgage  either  at 
law  or  in  equity;  and  the  fact  that  the  mortgagor  has  in  the  mean 
time  become  insolvent  does  not  prejudice  his  claim  upon  the  prop- 
erty.**» 

A  mortgage  being  duly  recorded,  the  subsequent  dealings  of  the 
mortgagor  and  others  claiming  under  him  have  no  effect  whatever 
upon  it.  If,  for  instance,  the  mortgagor  subsequently  sells  the  land 
and  reserves  a  right  of  way,  this  right  remains  subject  to  the  title 
of  the  mortgagee,  and  a  sale  under,  a  mortgage  destroys  this,  as  well  as 
the  title  to  the  remainder  of  the  land.*^® 

In  accordance  with  these  principles,  it  follows  that  a  junior  deed 
or  mortgage  duly  recorded,  without  notice  of  a  prior  unrecorded  deed 
or  mortgage,  has  precedence  of  it;*'^  in  other  words,  deeds  and  mort- 


•"  Drake  v.  Reggel,  10  Utah,  376. 
37  Pac.  583;  Neslin  v.  Wells,  104 
U.  S.  428;  Luch's  Appeal,  44  Pa. 
St.  519. 

**^  Brinckerhoff  v.  Lansing,  4 
Johns.  Ch.  65,  8  Am.  Dec.  538;  Jack- 
son v.  Dubois,  4  Johns.  216;  Park- 
Ist  v.  Alexander,  1  Johns.  Ch.  394; 
Campbell  v.  Vedder,  3  Keyes,  174, 
1  Abb.  Dec.  295.  And  see  Douglass 
V.  Peele,  Clarke.  563;  Johnson  v. 
Stagg.  2  Johns.  510. 

***  Corning  v.  Murray,  3  Barb. 
652. 

*«*Dick  v.  Balch,  8  Pet.  30;  Rice 


V.  Dewey,  54  Barb.  455;  Mason  v. 
Phllbrook,  69  Me.  57. 

*'•  King  V.  McCully,  38  Pa.  St  76. 

*"  Taylor  v.  Thomas,  5  N.  J.  Eq. 
331;  Grant  v.  Bissett,  1  Caines  Gas. 
112;  Pomet  v.  Scranton,  1  Walk. 
406;  Harrington  v.  Allen,  48  Miss. 
492;  Routh  v.  Spencer,  38  Ind.  393; 
Peychaud  v.  Citizens'  Bank,  21  La. 
Ann.  262;  Harang  v.  Plattsmler,  21 
La.  Ann.  426;  Bums  v.  Berry.  42 
Mich.  176,  3  N.  W.  924;  Cook  v. 
Stone,  63  Iowa,  352,  19  N.  W.  280; 
Ramsey  y.  Jones,  41  Ohio  St  685. 
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gages  take  precedence  in  the  order*  of  the  record.  This  precedence 
follows  them  through  any  subsequent  transfer,  or  through  any  pro- 
ceedings to  enforce  the  liens.  When  the  mortgage  first  recorded  is 
foreclosed,  a  purchaser  at  the  foreclosure  sale  obtains  a  complete  and 
absolute  title.  But  a  purchaser  at  a  foreclosure  sale,  under  the  mort- 
gage recorded  next  in  order  of  time,  obtains  only  an  equity  of  redemp- 
tion of  the  prior  mortgage.*^' 

§  526.  The  destruction  of  the  record  in  no  mlmner  affects  the  con- 
structive notice  afforded  by  the  recording  of  the  deed.*^'  If  the  deed 
itself  has  been  preserved,  the  recorder's  certificate  of  its  having  been 
duly  recorded  is  of  the  highest  class  of  evidence.*'*  So,  also,  the  index 
book  in  which  the  deed  is  described,  and  its  record  certified  in  the 
proper  book,  are  good  evidence  of  the  fact  that  the  deed  was  re- 
corded.*'* Other  secondary  evidence  may  show  that  the  deed  was  filed 
for  record  ;*'•  and  when  this  is  the  case,  the  testimony  of  an  attorney  of 
a  purchaser,  that  he  examined  an  abstract  of  the  title  to  the  property, 
which  purported  to  be  a  full  and  complete  abstract,  and  did  not  find  a 
prior  deed  of  trust  upon  the  premises,  is  not  sufficient  to  show  that 
there  was  no  record  of  it,  as  it  does  not  follow  that  the  abstract  was 
what- it  purported  to  be.*'' 

Where  the  registry  office  and  its  records  have  been  destroyed  by 
fire,  evidence  of  the  execution  of  a  mortgage  and  of  its  loss,  with  slight 
circumstances  in  regard  to  the  recording  of  it,  have  been  held  enough 
to  sustain  a  presumption  that  it  was  recorded,  as  against  a  prior  mort- 
gagee who  claims  priority  on  the  ground  that  such  mortgage  was  never 
recorded.*'* 

A  land-owner,  in  order  to  protect  his  rights,  need  not,  unless  he 
choose,  incur  the  trouble  and  expense  of  restoring  the  record  under  an 
act  providing  for  the  restoration  of  burnt  records.*'®    A  mortgagee  may  . 


^'"Tlce  v.  Annin,  2  Johns.  Ch. 
125;  Mathews  v.  Aikin.  1  N.  Y.  595; 
Vanderkemp  v.  Shelton,  11  Paige» 
28;  Gilbert  v.  Averill,  15  Barb.  20; 
Buchanan  v.  International  Bank, 
78  111.  500. 

*"  Steele  v.  Boone,  75  111.  457; 
Oammon  v.  Hodges,  73  111.  140; 
Heaton  v.  Prather,  84  111.  330;  Cur- 
yea  V.  Berry,  84  111.  600;  Shannon 
V.  Hall.  72  111.  354;  Alvls  v.  Mor- 
rison, 63  111.  181;  Deming  v.  Miles, 
35  Neb.  739,  53  N.  W.  665,  37  Am. 
St.  464;*  Sharp  v.  American  Free- 
hold L.  Mortg.  Co.  95  Ga.  415,  22 
S.  "E.  633;  Armentrout  v.  Gibbons, 
30  Oratt.  632;  Myers  v.  Buchanan, 
46  Miss.  397;  Addis  v.  Graham,  88 


Mo.  197;  Fitch  v.  Boyer,  51  Tex. 
336;  Hyatt  v.  Cochran,  69  Ind.  436. 

*^*AlviB  V.  Morrison,  63  111.  181, 
14  Am.  Rep.  117. 

*"Alvis  V.  Morrison,  63  111.  181, 
14  Am.  Rep.  117;  Smith  v.  Lindsey, 
89  Mo.  76,  1  S.  W.  Rep.  88. 

*"Stebbln8  v.  Duncan,  108  U.  S. 
32,  2  S.  Ct.  313;  Cowles  v.  Hardin, 
91  N.  C.  231;  Smith  v.  Lindsey,  89 
Mo.  76,  1  S.  W.  88. 

*"  Steele  v.  Boone,  75  111.  457. 

*"  Alston  V.  Alston,  4  S.  C.  116; 
Harrison  v.  McMurray,  71  Tex.  122, 
8  S.  W.  612;  Heacock  v.  Lubuke, 
107  111.  396;  Hunt  v.  Innis,  2 
Woods.  103. 

*"  Gammon  v.  Hodges,  73  111.  140; 
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foreclose  his  mortgage,  although  in  the  mean  time  the  mortgagor  has 
sold  and  conveyed  the  mortgaged  premises  to  one  who  had  no  knowl- 
edge of  the  existence  of  the  mortgage,  and  who  took  possession  and  re- 
tained it  several  years  with  the  knowledge  of  the  mortgagee,  who  did 
not  file  his  bill  to  foreclose  his  mortgage  for  six  years  afterwards.**^ 
A  restoration  of  the  record  may  be  had,  if  desired,  upon  proof  of  pro- 
ceedings for  foreclosure  of  a  mortgage,  in  a  court  of  general  jurisdic- 
tion, a  decree  of  sale,  a  sale  under  it,  and  its  approval  by  the  court, 
and  the  delivery  of  a  certificate  of  purchase ;  and  the  court  will  there- 
upon order  the  execution  of  a  deed  to  the  purchaser,  and  a  surrender 
of  possession  to  him.*®^ 

§  527.  Any  one  purchasing  land  in  good  faith,  without  notice  of 
an  unrecorded  mortgage,  takes  it  dischai^ed  of  the  lien;*^^  and  he 
can  convey  a  good  title  to  it,  although  the  mortgage  is  recorded  be- 
fore he  conveys  and  his  vendee  has  notice  of  it.*®*  Having  no  actual 
notice  of  the  mortgage,  the  purchaser  is  not  bound  to  look  beyond  the 
line  of  title  in  his  grantor,  and,  finding  that  he  acquired  a  good 
title,  he  is  not  bound  to  look  further;  he  acquires  all  the  right  and 
title  that  his  grantor  acquired.  His  grantor  being  entitled  to  protec- 
tion against  a  prior  unrecorded  mortgage,  he  is  entitled  to  the  ^ame 
protection,  notwithstanding  the  notice  he  himself  has  of  such  mort- 
gage,  and  although  he  is  not  a  purchaser  for  a  valuable  considera< 
tion.*«* 

Xot  only  is  a  purchaser  without  notice  of  a  prior  unrecorded  mort- 
gage, or  of  other  equitable  claim  to  the  property,  entitled  to  protec- 
tion, even  though  he  takes  the  title  from  one  who  had  actual  notice 
of  such  claim,  but  also  a  purchaser  with  notice  from  one  who  was 
entitled  to  protection  as  a  bona  fide  purchaser  without  notice  is  him- 


Evans  v.  Templeton,  69  Tex.  375,  6 
S.  W.  843.  A  burnt  record  will  not 
be  restored  on  the  petition  of  one 
whose  title  would  not  be  aided  by 
such  restoration,  and  when  the  ti- 
tle of  another  would  be  clouded. 
Beattie  v.  Whipple,  154  111.  273,  40 
N.  E.  340. 

*"  Shannon  v.  Hall,  72  lU.  354,  22 
Am.  Rep.  146;  Hall  v.  Shannon,  85 
111.  473. 

"^Curyea  v.  Berry,  84  111.  600. 
See,  as  to  effect  of  decree  reestab- 
lishing a  record  under  a  statute. 
Hunt  V.  Innis,  2  Woods,  103. 

*"Huebsch  v.  Scheel,  81  111.  281; 
Holbrook  v.  Dickenson.  56  111.  497; 
Hodgen  v.  Guttery,  58  111.  431 ;  Ohio 
Life  Ins.  &  Trust  Co.  v.  Ledyard.  8 
Ala.  866;  Burke  v.  Allen,  3  Yeates. 


351;  Burns  v.  Berry,  42  Mich.  176. 
3  N.  W.  924 ;  Riley  v.  Hoyt,  29  Hun. 
114;  Westbrook  v.  Gleason,  89  N. 
Y.  641;  Neslin  v.  WeUs,  104  U.  S. 
428. 

""Jackson  v.  McChesney,  7  Cow. 
360,  17  Am.  Dec.  521;  Jackson  v. 
Van  Valkenburgh,  8  Cow.  260; 
Bush  V.  Lathrop,  22  N.  Y.  535,  549; 
Jackson  v.  Given,  8  Johns.  137,  5 
Am.  Dec.  328;  Cook  v.  .Travis,  20 
N.  Y.  400;  Tarbell  v.  West.  86  N.  Y. 
280;  Losey  v.  Simpson,  11  N.  J.  ESq. 
246. 

*"Wood  V.  Chapin,  13  N.  Y.  509. 
67  Am.  Dec.  62;  Webster  v.  Van 
Steenbergh,  46  Barb.  211;  Crane  v. 
Turner.  7  Hun,  357;  Clark  v.  Mack- 
in,  30  Hun,  411. 
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self  entitled  to  protection  against  the  previous  equitable  claim  upon 
the  estate;  for  otherwise  a  bona  fide  purchaser  might  be  deprived  of 
the  power  of  selling  his  property  for  its  full  value.  This  protection 
extends  to  all  persons  claiming  through  the  mortgage,  whether  they 
had  notice  at  the  time  of  the  purchase  or  not.***^ 

§  528.  If  one  having  no  title  to  land  conveys  it  in  mortgage  with 
covenants  of  warranty,  and  this  is  duly  recorded,  and  afterwards  the 
mortgagor  acquires  title  to  the  land,  the  estoppel  by  which  he  is 
tound  under  the  covenants  is  turned  into  a  good  estate  in  interest  in 
the  mortgagee,  so  that  by  operation  of  law  the  title  is  considered  as 
vested  in  him  in  the  same  manner  as  if  it  had  been  conveyed  to  the 
mortgagor  before  he  executed  the  mortgage.  The  mortgagor  is  es- 
topped to  say  he  was  not  then  seised.  Then,  if  the  mortgagor  executes 
another  mortgage,  and  this  and  the  deed  by  which  the  mortgagor 
acquired  his  title  are  both  recorded  together,  which  mortgagee  has  the 
better  title?  The  estoppel  binds  not  only  the  mortgagor  and  his 
heirs,  but  his  assigns  as  well.  A  second  mortgagee  is  therefore  es- 
topped to  aver  that  the  grantor  was  not  seised  at  the  time  of  his  mak- 
ing the  first  mortgage,  and  that  mortgage  being  first  recorded  must 
have  priority.*** 

But  if  a  mortgagor  has  title  at  the  time  of  executing  two  mort- 
gages, the  fact  that  one  contains  covenants  of  warranty  does  not  give 
it  priority  over  the  other  which  contains  no  such  covenants,  if  the 
latter  be  first  filed  for  record.*®^ 

A  quitclaim  deed  or  other  deed  without  warranty  does  not  have 
the  effect  of  estopping  the  grantor  from  setting  up  a  (Superior  right 
and  title  subsequently  acquired  from  another  source.*®* 

§  529..  To  sustain  a  deed  made  before  the  grantor  acquires  title 
is  certainly  a  violation  of  the  spirit  of  the  registry  system,  under 

*"Varick  v.  Briggs,  6  Paige,  323;  Semon  v.  Terhune.  40  N.  J.  Eq.  364, 

Cook  v.  Travis,  22  Barb.  338,  20  N.  2  Atl.  Rep.  18;  Cooke  v.  Watson,  30 

Y.  400.  N.  J.  Eq.  345.     New  York:   Teflft  v. 

""  f§  472,  679,  782,  825,  1488,  1656,  Munson,    57    N.    Y.    97;     Farmers' 

1671.    California:    Kirkaldie  v.  Lar-  Loan    ft    Trust    Co.  v.    Maltby,    8 

rabee,  31  Cal  455,  89  Am.  Dec.  205;  Paige,   361;    Doyle   v.   Peerless   Pe- 

Cbristy  y.  Dana,  34  Cal.  548,  42  Cal.  troleum  Co.  44  Barb.  239;   Crane  v. 

174.      Connecticut:     Salisbury    Sav.  Turner,  67  N.  Y.  43.     Ohio:    Philly 

Soc.  V.  Cutting,  50  Conn.  113.     In-  v.  Sanders,  11  Ohio  St.  490,  78  Am. 

diana:    Boone  v.  Armstrong,  87  Ind.  Dec.  316.     Vermont:   Jarvis  v.  Aik- 

168.     Iowa:    Warburton  v.  Mattoz,  ens,    25    Vt.    635.      See,    however, 

Morris,  367.    Maine:  Pike  v.  Oalvln,  White  ft  Tudor's  Lead.  Cases  in  Eq. 

29  Me.  183.    Hassachusetts:   White  v.  4th  Am.  ed.  vol.  2,  pt.  1,  p.  212. 
Patten,  24  Pick.  324;  Somes  v.  Skin-        *•' Vandercook  v.  Baker,  48  Iowa, 

ner,  3  Pick.   52.     Hew  Hampshire:  199. 

Gotham  v.  Gotham,  55  N.  H.  440;         «•  Smith  v.  Pollard,   19   Vt.   272; 

Ward   V.    Wlllard,    13    N.    H.    389;  Doswell  v.  Buchanan,  3  Leigh,  365, 

Kimball  v.  Blaisdell,   5   N.  H.  533,  23  Am.  Dec.  280. 
22    Am.    Dec.    476.      New    Jersey: 
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which  a  record  is  notice  only  to  subsequent  purchasers  and  incum- 
brancers, in  the  line  of  the  title  to  which  the  recorded  deed  belongs. 
It  has  been  insisted  therefore,  with  much  force,  that  a  second  grantee, 
under  a  deed  made  after  the  grantor  had  acquired  title  and  recorded 
his  deed  to  himself,  should  be  preferred  to  the  first  grantee,  whose 
deed  the  second  grantee,  in  following  the  title  back  to  the  time  his 
grantor  acquired  title,  would  not  find  of  record.  There  are  some 
decisions  to  the  effect  that  a  subsequent  purchaser  or  creditor  is  not 
bound  to  take  notice  of  a  conveyance  not  lying  in  the  line  of  the 
title,  though  actually  recorded ;  and  that  he  is  not  bound  to  search  for 
conveyances  as  against  his  grantor  previous  to  the  time  when  the 
grantor  obtained  his  title  to  the  land.*®"  But  notwithstanding  the 
objections,  the  title  by  estoppel  in  such  cases  is  generally  sustained; 
and  if  a  purchaser  fails  to  examine  the  record,  to  ascertain  whether 
the  grantor  had  made  a  conveyance  prior  to  the  time  of  receiving  and 
recording  the  conveyance  to  himself,  he  runs  the  risk  of  acquiring  an 
imperfect  title.*"® 

§  530.  After  the  mortgage  is  made  and  recorded,  the  record  of 
any  deeds  subsequently  made  by  the  mortgagor  is  not  notice  to  the 
mortgagee;*"^  and  if  he  has  no  actual  knowledge  of  any  such  subse- 


^■•Calder  v.  Chapman,  52  Pa.  St 
359;  Woods  v.^  Farmere,  7  Watta, 
382,  M'Lanahan  v.  Reeslde,  9  Watts, 
508,  510,  36  Am.  Dec.  136;  Farmers' 
Loan  &  Trust  Co.  v.  Maltby,  8 
Paige,  361;  Salisbury  Sav.  Soc.  v. 
Cutting,  50  Conn.  113,  and  note  122; 
Prince  v.  Case,  10  Conn.  375,  381; 
Way  v.  Arnold,  18  Ga.  181.  See, 
also,  Rawle  on  Covenants,  4th  ed. 
428;  Bigelow  on  Estoppel,  331;  Mc- 
Cusker  v.  McEvey,  9  R.  I.  528,  10 
R.  I.  606. 

^"'Digman  v.  McCollum,  47  Mo. 
372;  Buckingham  v.  Hanna,  2  Ohio 
St.  551,  and  cases  cited  in  §  561. 

*■*§  728;  Bright  v.  Buckman,  39 
Fed.  243;  McLean  v.  Lafayette 
Bank,  4  McLean,  30.  Arkansas: 
Birnie  v.  Main,  29  Ark.  591.  Illi- 
nois: Doolittle  V.  Cook,  75  111.  354; 
Heaton  v.  Prather,  84  111.  330;  Igle- 
hart  V.  Crane,  42  111.  261;  Meacham 
V.  Steele,  93  111.  135;  Small  v. 
Stagg.  95  111.  39.  Kansas:  Bum- 
ham  V.  Citizens'  Bank,  55  Kan.  545, 
40  Pac.  912.  Kentucky:  Halstead 
V.  Bank,  4  J.  J.  Marsh.  555,  558. 
Massachusetts:  George  v.  Wood.  9 
Allen,  80.  85  Am.  Dec.  316.  Michi- 
p-an:  James  v.  Brown.  11  Mich.  25; 
Cooper    V.    Bigly,    13    Mich.    463; 


Dewey  y.  Ingersoll,  42  Mich.  17.  3 
N.  W,  235.  "Sew  HampsliiTe: 
Brown  v.  Simons,  44  N.  H.  475. 
New  Jersey:  Cogswell  v.  Stout,  32 
N.  J.  Eq.  240;  Kipp  v.  Mersella,  30 
N.  J.  Eq.  99;  HiU  v.  McCarter.  27 
N.  J.  Eq.  41;  Blair  v  Ward,  10  N. 
J.  Eq.  119,  126;  Vanorden  v  John- 
son, 14  N.  J.  Eq.  376,  82  Am.  Dec 
254;  Hoy  y.  Bramhall,  19  N.  J.  Eq. 
563,  97  Am.  Dec.  687.  New  York: 
King  V.  McVickar,  3  Sandf.  Ch. 
192;  Westbrook  v.  Gleason.  14  Hun, 
245;  Truscott  v.  King,  6  Barb.  346; 
Stuyvesant  v.  Hall,  2  Barb.  Ch.  151; 
Raynor  v.  Wilson.  6  HiU,  469;  How- 
ard Ins.  Co.  v.  Halsey,  8  N.  Y.  271. 
59  Am.  Dec.  478;  Wheelwright  v. 
De  Peyster,  4  Edw.  Ch.  232,  3  Am. 
Dec.  232;  Talmadge  v.  Wllgerft,  4 
Edw.  Ch.  239,  n.;  Stuyvesant  v. 
Hone,  1  Sandf.  Ch.  419.  North  Da- 
kota: Sarles  v.  McGee,  1  N.  Dak. 
365,  48  N.  W.  231;  Union  Nat.  Bank 
V.  Mollne  &  Co.  7  N.  D.  201,  73  N. 
W.  527.  Ohio:  Ranney  v.  Hardy. 
43  Ohio  St.  157;  Leiby  v.  Wolf.  10 
Ohio,  83.  Pennsylvania:  Taylor  v. 
Maris,  5  Rawle,  51.  South  Carolina: 
Lake  v.  Shumate,  20  S.  C.  23.  Ver- 
mont: Johnson  v.  Valido  Marble  Co. 
64  Vt.  337,  25  AU.  441;   Howard  v. 
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quent  deed,  he  may,  without  receiving  anything  upon  the  mortgage 
debt,  release  any  portion  of  the  mortgaged  property  to  the  mortgagor 
without  impairing  his  security  upon  the  remainder  for  the  whole 
mortgage  debt;  although,  if  he  had  notice  of  a  sale  of  any  part  of 
the  remaining  land,  he  might  be  obliged  to  abate  a  proportionate 
part  of  the  mortgage  debt  in  order  to  protect  the  purchaser/"^  The 
equity  which  entitles  a  subsequent  mortgage  incumbrancer  to  the 
benefit  of  such  release  arises  only  when  the  first  mortgagee  gives  it 
with  knowledge  at  the  time  of  the  existence  of  the  subsequent  in- 
cumbrance. If  the  subsequent  incumbrance  be  a  mechanic's  lien,  the 
mere  fact  that  the  building  was  commenced  after  the  mortgage  was 
given,  and  that  the  mortgagee  knew  this,  is  not  sufficient  to  charge 
him  with  knowledge  of  the  lien.***" 

An  agreement  between  a  prior  mortgagee  and  the  mortgagor,  by 
which  insurance  money  received  by  the  former  was  used  by  the  latter 
in  rebuilding,  does  not  affect  the  priority  of  his  lien  as  against  a  sub- 
sequent mortgage  of  which  he  had  no  actual  knowledge.*®* 

Whatever  may  be  the  equities  of  the  subsequent  mortgagee,  a 
prior  mortgagee  is  not  bound  by  them  unless  he  has  actual  jiotice,  or 
such  notice  as  should  put  him  upon  inquiry.*®'^  There  can  be  no 
retrospective  effect  to  the  record.  A  mortgagee,  having  recorded  his 
deed,  secures  the  protection  of  the  registry  laws,  and  he  is  not 
required  to  search  the  record  from  time  to  time  to  see  whether  other 
conveyances  have  been  put  upon  the  record.  While  the  law  requires 
every  man  to  deal  with  his  own  so  as  not  to  injure  another,  it  imposes 
a  greater  obligation  on  the  second  mortgagee  to  take  care  of  his  own 
interests  than  upon  the  first  mortgagee  to  take  care'of  them  for  him. 
To  make  it  the  duty  of  the  first  mortgagee  to  inquire  before  he  acts, 
lest  he  may  injure  some  one,  would  be  to  reverse  this  rule,  and  make 
it  his  duty  to  do  for  the  second  mortgagee  what  the  latter  should  do 
for  himself.*"* 

In  like  manner,  the  recording  of  a  mortgage  affords  no  notice 
whatever  to  a  prior  purchaser  of  the  land,  who  is  in  possession  under 
a  bond  for  a  deed,  so  that  the  mortgagee  had  constructive  notice  of 

Clark.    71    Vt    424,    45    Atl.    1042.  *••  Johnson  v.   Valido   Marble   Co. 

Wisconsin:    Straight   v.   Harris,   14  64  Vt.  33f7,  25  Atl.  441. 

Wis.  509.  "•Duester  v.   McCamus,    14   Wis. 

••Hall  V.  Edwards,  43  Mich.  473.  307;    Straight    v.    Harris,    14    Wis. 

5  N.  W.  652;  Cogswell  v.  Stone,  32  509;    Dewey  v.  Ingersoll,   42  Mich. 

N.  J.  Eq.  240.  17.  3  N.  W.  235. 

•*Vard  V.   Hague,   25  N.   J.   Eq.  ^ James  v.  Brown,  11   Mich.   25; 

397;   Mcllvain  v.  Mut  Asso.  Co.  93  Birnie  v.  Main,  29  Ark.  591.     See 

Pa.  St  30.  §  872. 


§§  531,  532,  533]     recording  as  affecting  priority.  512 

his  rights,  and  without  actual  notice  he  may  lawfully  complete  his 
payments  to  his  vendor  without  becoming  liable  to  such  mortgagee.**' 

§  531.  The  extent  of  the  lien. — ^The  record  of  the  mortgage  is 
notice  of  an  incumbrance  for  the  amount  specified  in  it,  or  so  re- 
ferred to  as  to  put  subsequent  purchasers  upon  inquiry  as  to  the  ex- 
tent of  the  lien.*®^  It  is  not  notice  of  any  claim  which  is  not  so  speci- 
fied or  referred  to.*®*  Subsequent  purchasers  are  bound  by  nothing 
more  than  is  disclosed  by  record,  unless  express  notice  is  proved.  As 
against  them,  if  the  mortgage  debt  is  not  payable  with  interest,  they 
cannot  be  prejudiced  by  any  change  of  interest,  although,  in  case 
there  be  other  security  for  the  debt,  they  cannot  object  to  the  applica- 
tion of  that  to  the  payment  of  interest  in  the  first  place.*^^^  But  actual 
notice  of  the  amount  secured  by  a  mortgage  is  binding  upon  a  sub- 
sequent purchaser,  although  there  be  a  mistake  in  the  record.'***' 

§  632.  Extension  of  mortgage. — An  agreement  for  further  time, 
and  a  higher  rate  of  interest,  is  not  binding  upon  the  property,  or 
upon  subsequent  purchasers,  unless  duly  executed  and  recorded.  It 
is  merely  a  personal  obligation  between  the  parties,  and  the  increased 
indebtedness  cannot  operate  as  a  lien  upon  the  land.*'®^  An  agree- 
ment for  extension  duly  recorded,  but  which  does  not  identify  the 
mortgage  by  any  sufBcient  reference,  has  no  greater  effect  by  reason 
of  the  record.'*®^ 

§  533.  Eate  of  interest. — The  mortgage  is  a  lien  only  for  the 
rate  of  interest  specified  in  it,  or  for  the  rate  established  by  law 
when  it  is  simply  made  payable  with  interest.'*^*  If  the  parties  to 
the  mortgage  stfbsequently  agree  upon  an  advanced  rate,  this  agree- 
ment is  not  binding  upon  subsequent  purchasers,  unless  it  is  executed 
with  the  formalities  which  entitle  it  to  be  recorded,  and  it  is  in  fact 
duly  recorded  before  others  acquire  any  interest  in  the  property. 

In  like  manner,  where  a  mortgage  was  given  without  interest,  but 
with  a  verbal  agrement  that  the  mortgagee  should  receive  certain 
rents  in  lieu  of  interest,  he  cannot,  as  against  a  subsequent  mort- 
gagee who  had  no  notice  of  this  agreement,  enlarge  his  demand  be- 
yond what  appeared  of  record,  and  claim  a  lien  upon  the  property 
for  the  payment  of  interest  as  well  as  principal.**^** ° 

«'  Doolittle  V.  Cook,  75  111.  354.  «» See  §  361 ;   Davis  v.  Jewett,  3 

«*  Youngs  V.  Wilson.  27  N.  Y.  351;  Greene    (Iowa),    226;    Gardner   v. 

Dean  v.  De  Lezardi,  24  Miss.  424.  Emerson.  40  111.  296. 

*^Hinchman   v.   Town,    10   Mich.  *»Bassett  v.   Hathaway,   9  Mich. 

508.  28. 

*«Lash    V.    Edgerton,    13    Minn.  '^•See  §  361;  Whittacre  v.  Fuller, 

210.  5  Minn.  508. 

^^  Frost  V.  Beekman,  1  Johns.  Ch.  *"  St.  Andrews  Church  v.  Tomp- 

288.  kins,  7  Johns.  Ch.  14. 
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After  the  making  of  a  mortgage,  the  parties  to  it  cannot  make 
an  agreement  for  the  payment  of  a  higher  rate  of  interest  than  that 
stipulated  for  in  the  mortgage,  that  will  be  a  lien  upon  the  prem- 
ises as  against  a  purchaser  of  the  property  before  such  agreement 
was  made,  or  after  it  was  made  but  without  notice  of  it.^'** 

But  in  case  of  a  mortgage  for  the  purchase-money,  the  wife  hav- 
ing no  right  of  dower  except  in  the  surplus  above  the  mortgage,  an 
agreement  to  pay  a  higher  rate  of  interest  in  consideration  of  an 
extension  of  time  may  be  enforced  against  the  property,  so  far  as 
the  wife's  dower  is  concemed.**^^ 

§  534.  The  recording  acts  liave  no.  application  to  mortgages  exe- 
cuted and  recorded  umultaneonsly.'^^^  Neither  have  they  any  ap- 
plication to  mortgages  executed  at  the  same  time  and  held  by  the 
same  person,  for  he  has,  of  necessity,  notice  of  both.***^*  The. record 
of  one  before  the  other^  is  in  such  case  without  effect.  Mortgages 
executed  and  recorded  simultaneously  are  concurrent  liens,  whether 
in  the  hands  of  the  mortgagee  or  in  the  hands  of  assignees.  Nor 
have  they  any  application  when  the  mortgages  expressly  declare  that 
neither  is  to  have  precedence  of  the  other,  but  are  to  be  alike  security 
for  the  several  debts.'^®  Nor  have  they  any  application  as  between 
two  mortgages  given  for  purchase-money  at  the  same  time ;  and  when 
this  fact  appears  upon  the  face  of  the  deeds,  the  prior  record  of  one 
gives  it  no  priority  over  the  other.*"  The  rights  of  the  parties  in 
such  cases  may  sometimes  be  controlled  by  other  considerations;  and 
if  there  be  any  priority  of  one  over  the  other,  that  priority  is  deter- 
mined by  considerations  of  equity.  Equitable  rights  and  agreements 
as  to  priority  are  recognized  and  enforced  only  in  courts  of  equity.*^^^ 
As  between  two  mortgages  acknowledged  the  same  day  and  recorded 
simultaneously,  mortgaging  the  same  premises  to  secure  two  notes 
made  payable  to  the  same  nominal  payee,  for  convenience  in  nego- 
tiating them,  that  one  is  entitled  to  priority  which  is  first  entered 
and  numbered  by  the  recorder  for  record  and  which  secures  the  note 
bearing  the  earlier  date,  if  such  mortgage  is  the  first  one  transferred 
for  value.'^' 

When  two  mortgages  executed  at  different  dates  are  recorded  on 

*■  Bassett   v.    McDonel,    13    Wis.  »"  Howard    v.    Chase.    104 .  Mass. 

444.  249. 

*"  Thompson  v.  Lyman,  28   Wis.  »"  Greene  v.  Deal.  N.  Y.  W.  Dig., 

266.  reversing  4  Hun,  703. 

""Stafford  v.   Van  Rensselaer,   9  *" Jones   v.   Phelps,   2   Barb.   Ch. 

Cow.     316.    affirming    Hopk.     569;  440. 

Douglass  V.  Peele;  Clarke,  563.  •"Fischer  v.  Tuohy.  186  111.  143, 

••  Oausen  v.  Tomlinson.  23  N.  J.  57  N.  B.  801,  aff'g.  87  111.  App.  574. 
Eq.  405;  Vredenburgh  v.  Burnet,  31 
N.  J.  Eq.  229. 

33— JONKS'  MORT. 
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the  same  day,  and  there  is  nothing  to  show  which  was  in  fact  first 
recorded,  the  presumption  of  law  is  that  the  recording  of  them  was 
concurrent,  and  each  party  stands  charged  with  notice  of  the  equi- 
ties of  the  other  on  that  day,  at  the  same  moment;  though  in  such 
case  the  mortgage  which  is  prior  in  execution  is  regarded  as  having 
the  superior  equity/^* 

The  chief  effect  of  recording  an  assignment  of  a  mortgage  is  to 
protect  the  assignee  from  a  subsequent  sale  of  the  mortgage.*^"  The 
assignment  when  not  recorded  is  void  as  against  a  subsequent  pur- 
chaser of  the  mortgage.  Therefore,  when  two  simultaneous  mort- 
gages of  the  game  land  are  made  under  an  agreement  that  they  shall 
be  equal  liens,  the  prior  record  of  one  gives  it  no  preference  over 
the  other.  Such  a  mortgage  is  not  within  the  terms  of  a  statute 
declaring  an  unrecorded  conveyance  void  against  a  subsequent  con- 
veyance first  recorded.  A  simultaneous  conveyance  is  not  a  sub- 
sequent conveyance.  An  assignment  is  a  conveyance  of  a  mortgage, 
and  if  it  be  not  recorded  it  is  void  against  a  subsequent  purchaser 
of  the  mortgage.*^*  There  is  a  further  use  in  recording  an  assign- 
ment in  the  indirect  protection  that  the  record  affords  the  holder 
of  the  mortgage  as  against  innocent  subsequent  purchasers  of  the 
mortgaged  land;  for  there  may  be  grounds  for  the  purchaser's  be- 
lieving that  the  mortgage  had  been  paid,  and,  the  assignment  not 
being  recorded,  the  purchaser  would  be  prevented  from  making  in- 
quiries of  the  real  owner  of  the  mortgage.**" 


■"Houfes  V.  Schultze,  2  Bradw. 
186,  11  Chicago  L.  N.  75;  Deininger 
V.  McConnel,  41  111.  227.  in  Ala- 
bama, however,  the  junior  mort- 
gage is  given  priority.  This  result 
is  based  upon  the  provision  of  the 
Code,  §  1811,  declaring  all  mort- 
gages to  be  void  as  to  purchasers  for 
a  valuable  consideration  and  mort- 
gages without  notice,  unless  record- 
ed before  the  accrual  of  the  rights 
of  such  purchasers  or  mortgagees. 
In  the  case  of  mortgages  simultane- 
ously recorded,  though  the  execu- 
tion of  one  was  prior  to  the  execu- 
tion of  the  other,  it  is  said  that,  at 
the  time  of  the  accrual  of  the  right 
of  the  junior  mortgagee,  the  prior 
mortgage  was  inoperative  and  void 
as  to  him,  unless  he  had  notice  of 
it  Wood  V.  Lake,  62  Ala.  489. 
*'The  fact  that  both  mortgages  were 
filed  for  record  at  the  same  time 
does  not  change  the  effect  of  the 
statute  of  registration.  It  does  not 
require  the  second  mortgage  to  be 
recorded  before  the  first  is  recorded 
in  order  to  preserve  its  preference. 


It  simply  declares  the  unrecorded 
prior  mortgage  inoperative  and 
void  as  against  the  subsequent 
mortgagees,  when  their  mortgage 
is  executed  and  received  without 
notice  of  the  first."  Stelner  v.  Clis- 
by,  95  Ala.  91,  10  So.  240,  11  So. 
294,  per  Coleman,  J.;  Coster  v. 
Bank,  24  Ala.  37.  In  Xinnesoto 
under  G.  S.  1894,  §  767,  providing 
that  priority  of  registration  shall 
prima  facie  depend  upon  the  num- 
ber of  the  instrument  where  sev- 
eral mortgages  are  executed  and  re- 
corded at  the  same  hour  the  docu- 
ment numbers  given  to  the  instru- 
ments in  the  register's  office  prima 
facie  determine  the  priority  in  the 
order  in  which  the  instruments  are 
numbered.  Connecticut  Mut  L. 
Ins.  Co.  V.  King,  72  Minn.  287,  75  N. 
W.  376. 

»"See  §  474. 

"•Greene   v.   Warnick,    64    N.   Y. 
220. 

'"  Brownback  v.  Ozias,  117  Pa.  St 
87,  11  Atl.  301. 
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If  an  assignee  of  one  of  two  simultaneous  mortgages  be  regarded 
as  a  subsequent  purchaser  of  some  interest  in  the  real  estate,  then 
he  is  aflfected  by  the  record  of  the  other  mortgage,  as  well  as  that 
of  which  he  has  taken  an  assignment ;  and'  if  either  or  both  con- 
tain a  recital  showing  that  they  are  simultaneous,  or  that  both 
were  given  for  the  purchase-money  of  the  same  land,  then  the  prior 
record  of  one  can  give  it  no  preference  over  the  other.*  ^® 

If  one  of  two  simultaneous  mortgages  made  to  the  same  person 
be  assigned  with  the  representation  that  it  is  a  first  lien  upon  the 
premises,  this  representation  will  make  it  so  as  against  the  assignor. 
But  as  against  a  subsequent  assignee  of  the  other,  without  notice,  such 
representation  is  a  secret  equity  by  which  he  is  not  bound."^® 

§  535.  Simultaneous  mortgages  for  purchase-money. — ^Where  two 
or  more  mortgages  are  made  simultaneously  to  different  persons, 
and  are  so  connected  with  each  other  that  they  may  be  regarded  as 
one  transaction,  each  mortgagee  having  notice  of  the  other  mort- 
gage, they  will  be  held  to  take  effect  in  such  order  of  priority  or 
succession  as  shall  best  carry  into  effect  the  intention  and  best  se- 
cure the  rights  of  all  the  parties.**^  When  the  equities  of  the  two  mort- 
gages are  equal  in  point  of  merit,  the  oldest  in  point  of  time  will 
prevail.***  If  there  be  no  intention  to  give  any  preference  to  either, 
no  preference  as  between  the  mortgagees  can  be  obtained  by  priority 
of  record.***  The  recording  acts  in  such  case  have  no  application. 
But  if  one  of  such  mortgages  be  assigned  to  a  purchaser  in  good 
faith  without  notice  of  any  superior  equity  in  the  holder  of  the 
other  mortgage,  such  assignee  is  entitled  to  the  priority  gained  by 
an  earlier  record  of  *his  mortgage,  even  if  the  other  mortgage  was 
superior  in  equity.**'  Upon  a  foreclosure  sale  under  such  mortgage 
the  purchaser  would  be  entitled  to  the  same  priority  which  the  as- 
signee would  have.*** 

If  two  mortgages  be  made  to  the  same  person  to  secure  pur- 
chase-money, though  in  the  mortgagee's  hands  one  has  no  priority 


•"Greene  v.  Warnick,  64  N.  Y. 
220;  Van  Aken  v.  Qleason,  34  Mich. 
477. 

»» Vredenburgh  v.  Burnet,  31  N. 
J.  Eq.  229.  In  Lane  v.  Nlckerson, 
17  Hun,  148,  it  was  held  such  rep- 
resentation would  give  priority 
even  as  against  the  purchaser  of 
the   other  mortgage. 

"•Pomeroy  v.  Latting,  15  Gray, 
435;  Jones  v.  Phelps,  2  Barb.  Gh. 
440;  Douglass  v.  Peele,  Clarke  (N. 
Y.),  563. 


"*Houfes  V.  Schultze,  2  Bradw. 
196. 

■"Rhoades  v.  Canfleld.  8  Paige. 
545;  Sparks  V.  State  Bank,  7  Blackf. 
469;  Van  Aken  v.  Gleason,  34  Mich. 
477;  Koevenig  v.  Schmitz,  71  Iowa, 
175.  32  N.  W.  320.     ' 

**  Corning  v.  Murray,  3  Barb. 
652;  Decker  v.  Boice,  19  Hun,  152, 
83  N.  Y.  215 ;  Westbrook  v.  Gleason, 
79  N.  Y.  23. 

»=*  Decker  v.  Boice,  19  Hun,  152, 
83  N.  Y.  215. 
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over  the  other,  he  may  assign  one  in  such  a  way  as  to  give  it  priority 
over  the  other  subsequently  assigned  by  him. 

A  foreclosure,  under  a  power  of  sale,  of  one  of  two  mortgages 
designed  to  be  simultaneous,  is  riot  effectual  to  settle  the  relative 
rights  of  the  purchaser  and  the  holder  of  the  other  mortgage,  a  bill 
in  equity  being  necessary  to  determine  them  and  to  marshal  the 
assets.  To  effect  this  a  sale  is  necessary,  unless  one  of  the  parties 
take  up  the  other^s  mortgage."** 

§536.  Simultaneous  mortgages  of  which  one  is  for  purchase- 
money. — If  a  purchaser  of  land,  at  the  instant  of  receiving  his  deed, 
executes  and  delivers  two  mortgages  of  it,  one  to  his  grantor  to  se- 
cure a  payment  of  a  part  of  the  purchase-money,  and  the  other  to  a 
third  person,  and  all  the  deeds  are  entered  for  record  at  the  same 
moment,  the  mortgage  to  his  grantor  takes  precedence.  The  deed 
and  the  mortgage  for  the  purchase-money  are  parts  of  one  trans- 
action, and  give  the  purchaser  only  an  instantaneous  seisin.  More- 
over, the  deed  and  mortgages  being  all  delivered  at  the  same  time, 
the  several  grantees  must  be  considered  as  knowing  all  that  took 
place  concerning  them,  and  the  third  person,  therefore,  as  know- 
ing of  the  mortgage  for  the  purchase-money,  to  which  his  own  be- 
came subject  as  effectually,  by  his  knowledge  of  its  existence,  as 
it  would  have  been  if  it  had  been  posterior  in  time  of  entry  for  rec* 
ord."« 

A  vendor  of  real  estate  who  records  his  mortgage  at  the  same  in- 
stant that  the  deed  from  him  is  recorded  has  no  occasion  to  examine 
the  records  for  incumbrances  created  by  his  vendee  upon  the  prop- 
erty prior  to  the  recording  of  his  deed.  If  there  be  delay  in  re- 
cording such  deed  and  mortgage,  and  the  vendee  executes  another 
mortgage  of  the  same  property  to  a  stranger,  and  this  is  recorded 
before  the  deed  to  the  vendee  and  his  mortgage  for  the  purchase- 
money  are  recorded,  the  rcording  of  the  mortgage  to  such  third 
person  is  not  notice  to  the  vendor,  because  at  that  time  the  deed  to 
the  vendee  had  not  been  recorded.**^. 

For  the  same  reason,  a  purchase-money  mortgage  has  precedence 
of  mechanics'  liens  placed  upon  a  building  between  the  execution 
of  the  contract  of  purchase  and  the  conveyance,  although  the  con- 

"^'Van  Aken  v.  Gleason,  34  Mich.  29  So.  695;  Ivy  v,  Yancey.  129  Mo. 

477.  501,  31  S.  W.  937. 

*«»  Clark  V.  Brown,  3  Allen,  509;        »"Boyd  v.  Mundorf,  30  N.  J.  Bq. 

Brasted  v.  Sutton,  29  N.  J.  Eq.  513;  545;  Losey  v.  Simpson,  11  N.  J.  Eq. 

HeiTron  v.  Flanigan.  37  Mich.  274;  246;    Continental  L.   Soc.  v.  Wood. 

City  Nat.  Bank  App.  91  Pa.  St.  163.  168  111.  421,  48  N.  E.  221,  quoting 

See  Hassell  v.  Hassell,  129  Ala.  326,  text 
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veyance  and  mortgage  are  made  when  the  building  is  almost  fin- 
ished."« 

Bui  if  a  purchase-money  mortgage  and  another  mortgage  be  exe- 
cuted and  delivered  at  the  same  time,  so  that  they  take  effect  upon 
the  estate  at  the  same  instant,  and  the  recording  of  the  purchase- 
money  mortgage  is  delayed  and  the  other  is  first  recorded,  the  latter 
will,  in  the  absence  of  any  notice  of  the  purchase-money  mortgage, 
be  held  to  be  superior  in  right."*" 

§  537.  The  English  doctrine  of  taoking*^'^  has  no  application  to 
registered  mortgages.  These  are  payable  according  to  the  priority 
of  their  record.**^  Another  kind  of  tacking  arises  when  the  mort- 
gagee attaches  to  the  mortgage  lien  other  debts  not  included  in  the 
mortgage.  This  he  may  do,  so  far  as  the  mortgagor  is  concerned, 
when  an  express  or  implied  agreement  exists  allowing  him  to  do  so ; 
but  he  cannot  tack  other  debts  to  his  mortgage  as  against  interven- 
ing mortgagees  and  judgment  creditors."^* 


"•Qibbs  V.  Grant.  29  N.  J.  Eq. 
419;  Paul  v.  Hoeft,  28  N.  J.  Eq.  11; 
Lamb  v.  Cannon,  38  N.  J.  L.  382; 
Strong  y.  Van  Deursen,  23  N.  J.  Eq. 
369;  Macintosh  y.  Thurston,  25  N. 
J.  Eq.  242. 

"•  Dusenbuji'y  y.  Hulbert,  2 
Thomp.  ft  C.  177;  Houston  v.  Hous- 
ton, 67  Ind.  276. 

^Tacking  in  England  was  abol- 
ished by  the  Vendor  and  Purchaser 
Act  of  1874.  The  dimensions  to 
which  the  learning  on  this  subject 
had  grown  may  be  gathered  from 
the  fact  that  in  Mr.  Goyentry's  edi- 
tion of  Powell  on  Mortgages,  pub- 


lished in  1822,  it  occupies  one  hun- 
dred and  twenty-flye  pages. 

"^  See  §§  857,  860;  Grant  y.  U.  S. 
Bank,  1  Gaines'  Gas.  112;  Wing  y. 
McDowell,  Walk.  (Mich.)  175; 
Ghandler  y.  Dyer,  37  Vt.  345. 

It  is  prohibited  by  statute  in 
Georgia.  Gode  1873,  §  1962.  See 
§  1082. 

«»Oryis  y.  Newell,  17  Gonn.  97; 
Golquhoun  y.  Atkinsons,  6  Munf. 
560;  Siter  y.  McGlanachan,  2  Gratt. 
280;  Towner  y.  Wells,  8  Ohio,  136; 
Hughes  y.  Worley,  1  Bibb,  200; 
Ghase  y.  M'Donald,  7  Har.  ft  J.  160; 
Ayerill  y.  Guthrie,  8  Dana,  82. 
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I.  Notice  as  affecting  Priority  under  the  Registry  Acts, 

§538.  The  doctrine  of  notice  as  affecting  priority  is  generally 
adopted  in  this  conntry.  Subsequent  purchasers^  who  have  notice 
of  a  prior  unrecorded  mortgage,  are  affected  by  their  knowledge  of 
it  in  the  same  way  that  the  prior  record  of  the  mortgage  would  af- 
fect them.*  Judgment  creditors  having  such  notice  stand  in  a  like 
position.*  The  doctrine  is  the  same  under  statutes  which  declare 
without  qualification  that  an  unacknowledged  or  imrecorded  deed  shall 
be  void  as  against  purchasers,  or  as  against  all  persons  who  are  not 
parties  to  the  conveyance.*  The  record  is  constructive  notice  only; 
but  it  is  notice  to  all  the  world  that  comes  after;  and  it  is  con- 
clusively presumed  that  every  person  interested  has  knowledge  not 
only  of  the  deed,  but  of  its  precise  language."  Any  other  notice 
m#ust  in  the  nature  of  things  be  limited  in  the  extent  of  it,  but, 
so  far  as  it  goes,  its  effect  is  equitably  not  any  less,  certainly,  than 
that  of  the  record.  Having  notice  of  a  mortgage  defectively  record- 
ed, or  not  recorded  at  all,  a  subsequent  purchaser  cannot  claim  pri- 

^See  in  general  on  this  subject,  Mueller  v.  Brigham,   53   Wis.   173, 

Jones   on    Real    Property,    Chapter  10  N.  W.  366. 

XXXII,  §§   1499-1591.  "WaUis  v,  Rhea.  10  Ala.  451.  12 

'Hew  Jersey:  Cqnover  v.  Von  Ma-  Ala.  646;  Jordan  y.  Mead,  12  Ala. 

ter,  18  N.  J.  Bq.  481;   Hendrickson  247. 

V.  Woolley,  39  N,  J.  L.  307.    Iowa:  *  Westerly  Sav.  Bank  v.  Stillman 

Bell  V.   Thomas,   2   Iowa,  384;    Pe-  Manuf.  Co.  16  R.  I.  497,  17  Atl.  918; 

ters  V.  Ham,  62  Iowa,  656,  18  N.  W.  Bullock  v.  Whipp,   15  R.  I.  195,  2 

296.     New  York:    Butler  v.    Viele,  Atl.  309. 

44  Barb.  166;  Fort  v.  Burch,  5  Den.  "Beach  v.  Osborne,  74  Conn.  405, 

187;    Jackson  v.  Van  Valkenburgh,  50    Atl.    1019.    1118;    Hamilton    v. 

8   Cow.   260.     Vermont:    Morrill  v.  Nutt,  34  Conn.  501.  510;  Ensign  v. 

Morrill,  53  Vt.  74,  38  Am.  Rep.  659.  Batterson,  68  Conn.  298,  305,  36  Atl. 

Tennessee:   Kirkpatrlck  v.  Ward.  5  51;    Sumner   v.   Rhodes,    14    Cenn. 

Lea.    434.      Wisconsin:     Rowell    v.  135,    139;    Hunt    y.    Mansfield.    31 

Williams,  54  Wis.  636,  12  N.  W.  86;  Conn.  488,  490. 
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ority  for  his  own  deed.*  As  between  Mm  and  the  mortgagee,  it  is 
the  same  as  if  the  prior  mortgage  had  been  duly  recorded.^  There- 
fore priority  among  mortgagees  and  grantees  depends  not  only  upon 
the  date  of  their  deeds  and  the  date  of  their  record,  but  also  upon 
the  knowledge  they  have  of  the  true  state  of  the  facts  as  to  the  title, 
and  of  the  rights  and  equities  of  those  who  have  not  fixed  their 
priority  by  duly  recording  their  deeds.® 

Notice  of  an  invalid  deed  does  not  affect  a  purchaser.  Thus,  un- 
der the  statutes  of  New  York,  a  deed  in  fee  of  a  freehold  estate  not 
duly  acknowledged  or  attested  does  not  take  effect  as  against  a  sub- 
sequent purchaser;  and  consequently  a  purchaser  with  notice  of  a 
prior  deed  which  is  void  linder  this  statute  may  treat  such  prior 
deed  as  void.®  But  a  purchaser  may  have  actual  notice  of  a  valid 
deed  from  a  record  of  it  which  does  not  operate  as  constructive  no- 
tice by  reason  of  its  not  having  been  executed  according  to  the  stat- 


10 


ute. 

There  is  a  presumption  that  the  first  recorded  mortgage  has  pri- 
ority; and  the  burden  of  proving  that  the  mortgagee  in  euch  mort- 
gage had  knowledge  of  the  existence  of  a  mortgage  or  prior  execu- 
tion rests  upon  the  party  who  makes  this  claim.  ^^ 

The  notice,  however,  may  lose  its  effect  through  the  agreement  of 
the  mortgagee  of  the  unrecorded  mortgage.  Thus  where  a  mort- 
gagee agreed  to  keep  his  mortgage  off  the  record  in  order  to  enable 
the  mortgagor  to  borrow  money  on  the  property  by  giving  a  first 
mortgage,  and  such  agreement  was  made  known  to  the  mortgagee 
taking  the  mortgage  second  in  date,  at  or  before  its  execution,  and 


*  Johnston  v.  Canby,  29  Md.  211; 
CJoe  V.  Winters,  15  Iowa,  481;  Fore- 
paugh  V.  Appold,  17  B.  Mon.  625; 
Johnson  v.  Badger  M.  &  M.  Co.  13 
Nev.  351. 

^Hlll  V.  McNichol,  76  Me.  314; 
Copeland  v.  Ck)peland,  28  Me.  525; 
Smallwood  v.  l^ewin,  15  N.  J.  Eq. 
60;  Ohio  Life  Ins.  ft  Trust  Co.  v. 
Ross,  2  Md.  Ch.  Dec.  25;  Smith  v. 
Nettles,  13  La.  Ann.  241;  Pike  v.. 
Armstead,  1  Dev.  Eq.  110;  Solms 
V.  McCulloch,  5  Pa.  St.  473;  Jack-, 
son  V.  Van  Valkenburgh,  8  Cow. 
260. 

•  La  Farge  Fire  Ins.  Co.  v.  Bell,  22 
Barb.  54;  Vredenburgh  v.  Burnet, 
31  N.  J.  Eq.  229;  Inter-State  Build. 
&  Loan  Asso.  v.  Ayers,  117  111.  9,  17, 
52  N.  E.  342  quoting  text;  Conti- 
nental Inv.  ft  Loan  Soc.  v.  Wood, 
168  111.  421,  48  N.  E.  221;  Coonrod 
V.  Kelly,  113  Fed.   378;    Lemon  v. 


Terhune,  40  N.  J.  Eq.  364,  2  Atl. 
18;  Merchant's  Bank  v.  Ballou,  98 
Va.  112,  32  S.  E.  481. 

*  Chamberlain  v.  Spargur,  86  N. 
Y.  603;  Nellis  v.  Munson,  108  N.  Y. 
453,  15  N.  E.  739;  Erwin  v.  Shuey, 
8  Ohio  St.  509. 

"Musgrove  v.  Bonser,  5  Oreg. 
313,  20  Am.  Rep.  737;  Hastings  v. 
Cutler,  24  N.  H.  481. 

"Hendrickson  v.  WooUey,  39  N. 
J.  Eq.  307;  Sheffey  v.  Bank  of 
Lewisburg,  33  Fed.  315;  Citizens' 
State  Bank  v.  Julian,  153  Ind.  655, 
55  N.  E.  1007;  Pomroy  v.  Stevens, 
11  Met.  (Mass.)  244;  Ryder  v. 
Rush,  102  111.  338.  Pollak  v.  David- 
son, 87  Ala.  551,  6  So.  312;  Spof- 
ford  v.  Weston,  29  Me.  140;  Bush 
V.  Golden,  17  Conn.  594;  Barnett  v. 
Squyres,  93  Tex.  193,  54  S.  W.  241, 
77  Am.  St.  654. 
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his  mortgage  was  first  recorded,  such  notice  will  not  give  the  unre- 
corded mortgage  priority.^* 

Undoubtedly  it  was  the  purpose  of  the  laws  providing  for  the 
registry  of  conveyances  of  land  to  enable  every  one  by  this  means 
to  determine  fully  the  title  to  the  land,  without  depending  upon  the 
possession  of  the  title  deeds,  or  upon  inquiry  or  notice  outside  of 
the  registry.  The  symmetry  of  the  registry  system  has  been  dis- 
turbed and  broken  in  upon  by  judicial  construction,  in  order  to  pre- 
vent a  fraudulent  use  of  the  statute,  which  it  is  to  be  presumed  the 
statute  did  not  intend.  To  allow  one  who  has  actual  or  implied  no- 
tice of  a  prior  unrecorded  deed  of  the  same  property,  or  such  notice 
of  equitable  rights  of  other  persons  in  the  property,  to  obtain  pri- 
ority by  recording  his  own  deed,  would  be  to  enable  him  to  take  ad- 
vantage of  the  registry  laws  to  obtain  an  unfair  or  fraudulent  ad- 
vantage by  means  of  them.  Exceptions  to  the  literal  application  of 
the  law  have  therefore  been  engrafted  upon  it  to  meet  the  equitable 
consequences  of  such  notice.** 

§  539.  Exceptions  as  regards  mortgages  in  Arkansas,  North  Caro- 
lina, and  Ohio. — As  already  noticed,  it  has  been  questioned  whether 
the  courts  ought  ever  to  have  suffered  the  question  of  actual  notice  to 
be  agitated  against  one  whose  conveyance  is  duly  registered.**  The 
basis  of  the  doctrine  of  notice  is,  that  it  is  imconscientious  and 
fraudulent  to  permit  a  junior  purchaser  to  defeat  a  prior  convey- 
ance or  incumbrance  of  which  he  has  knowledge.*'*  But  it  has  been 
doubted  whether  this  doctrine  does  not  give  occasion  to  more  fraud 
than  it  prevents;  and  wliether  vigilance  in  recording  a  mortgage 
should  not  be  rewarded  as  much  as  vigilance  in  obtaining  it."  Ac- 
cordingly, as  regards  mortgages,  the  statutes  of  a  few  States  make 
the  recording  of  them  essential  to  their  validity  as  against  third 
persons.  Thus  in  Arkansas  it  is  provided  that  a  mortgage  shall  be 
a  lien  from  the  time  the  same  is  filed  in  the  recording  ofiice,  and 
not  before;  and  actual  notice  does  not  avail  to  give*  it  validity  a& 
against  third  persons.*^ 

Under  the  registration  law  in  North  Carolina  it  is  held  that  no 


"  Hendrickson  v.  WooUey,  39  N. 
J.  Eq.  307. 

"  See  Hart  v.  Farmers'  &  Mech- 
anics' Bank,  33  Vt.  252,  per  Chief 
Justice  Redfield. 

"Per  Sir  Wm.  Grant,  In  Wyatt 
V.  Barwell,  19  Ves.  435,  439;  Ben- 
ham  V.  Keane,  1  Johns.  &  H.  685; 
Ford  V.  White,  16  Beav.  120;  per 
Colcock,  J.,  in  Price  v.  White.  Bai- 
ley Eq.  240;  Canal  Co.  v.  Russell, 
68    111.   426;    Donahue  v.   Mills,   41 


•Ark.  421;  Allen  v.Cadwell.  55  Mich. 
8.  20  N.  W.  692;  Moore  v.  Thomas, 
1  Oreg.  201. 

"'Harrington  v.  Allen,  48  Miss. 
492. 

"Per  Hitchcock,  J.,  in  Mayham 
V.  Coombs,  14  Ohio,  428. 

"Dig.  of  Stats.  §  4742;  Jacoway 
V.  Gault,  20  Ark.  190,  73  Am.  Dec. 
494;  Fry  v.  Martin,  33  Ark.  203; 
Dodd  V.  Parker,  40  Ark.  536. 
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notice,  however  full  and  formal,  will  supply  the  place  of  registra- 
tion of  a  deed  of  trust  or  mortgage;  the  statute  declaring  that  they 
shall  not  be  valid  at  law  to  pass  any  property  as  against  creditors 
or  purchasers  for  a  valuable  consideration  but  from  their  registra- 
tion.^® But  if  a  mortgage  states  that  the  land  conveyed  had  previ- 
ously been  conveyed  in  trust  to  secure  the  payment  of  a  certain 
debt,  although  such  first  mortgage  was  not  recorded  till  after  the 
second  mortgage  was  recorded,  and  therefore  was  inoperative  as  to 
the  second  mortgage,  yet  the  holder  of  the  first  mortgage  is  entitled 
to  satisfaction  out  of  the  land  in  preference  to  the  holder  of  the  sec- 
ond mortgage;  for  the  latter  mortgage  is  regarded  as  creating  a 
trust  for  the  payment  of  the  prior  mortgage  in  preference  to  the  sec* 
ond  mortgage." 

Under  the  recording  acts  of  Ohio,  the  doctrine  of  notice  has  no 
place,  inasmuch  as  all  mortgages  take  effect  from  the  time  they  are 
delivered  to  the  recorder.^®  A  judgment  recovered  after  the  date  of 
the  mortgage,  and  before  it  is  recorded,  takes  precedence  of  it.*^ 
The  admission  of  evidence  of  actual  notice  of  a  prior  unrecorded 
deed,  as  affecting  a  mortgagee's  right  of  priprity,  is  attended  with 
all  the  danger  and  uncertainty  incident  to  parol  evidence,  when  used 
for  the  purpose  of  affecting  written  instruments  and  disturbing  titles, 
and  for  this  reason  the  policy  has  been  adopted  in  this  State  of  al- 
lowing the  whole  question  of  priority  to  be  settled  by  the  simple 
fact  of  prior  registry.  This  furnishes  a  clear  and  certain  standard 
of  decision  incapable  of  variation,  and  thus  avoids  a  very  fruitful 
source  of  litigation.** 

§  540.  The  right  of  the  first  purchaser  or  mortgagee  to  pre- 
serve his  title  by  recording  his  deed  continues  after  any  number 
of  subsequent  conveyance^  in  the  chain  of  title  derived  from  the 
second  grantee  from  the  original  grantor,  although  the  deeds  in 
this  chain  of  title  have  all  been  duly  recorded,  provided  that  such 

"Code  1883,  §  1254;  Robinson  v.  Dec.   193;    Mayham  v.   Coombs,   14 

Willoughby,  70  N.  C.  358;  Fleming  Ohio,  428;  Bloom  v.  Noggle,  4  Ohio 

▼.  Burgin,  2  Ired.  Eq.  584;  Leggett  St.  45;  Bercaw  v.  Cockerill,  20  Ohio 

y.   Bullock,  Busb.  L.  283;    King  v.  St.    163,    and    cases    there    cited; 

Portis,  77  N.  C.  25;  Deal  v.  Palmer,  Home  Building  Asso.  v.  Clark,  43 

72   N.  C.  582;   Todd  v.  Outlaw.  79  Ohio  St.  427,  2  N.  E.  846;    Erwin 

N.  C.  235;  Hinton  v.  Leigh,  102  N.  v.  Shuey,  8  Ohio  St.  509.    And  see 

C.   28,   8  S.  B.   890;    Traders'  Nat.  Astor  v.  Wells,  4  Wheat.  466. 

Bank  v.  Manuf.  Co.  96  N.  C.  298,  S  '^Mayham    v.    Coombs,    14    Ohio, 

S.    E.   363;   Traders'  Nat.   Bank  v.  428;  Holliday  v.  Franklin  Bank,  16 

Manuf.  Co.  100  N.  C.  345,  5  S.  E.  Ohio.  533. 

81.  ^'Per    Ranney,    J.,    in    Bloom   v. 

'•Hinton  V.  Leigh,  102  N.  C.  28,  Noggle.    4    Ohio    St.    45;    Building 

8  S.  B.  890.  Asso.  v.  Clark,  43  Ohio  St.   427.   2 

,  »R.  S.  1890,  §  4133;   Holliday  v.  N.  B.  846;  Kemper  v.  Campbell,  44 

Franklin  Bank,  16  Ohio,  533;  Stan-  Ohio  St.  210,  6  N.  E.  566. 
sell  y.  Roberts,  13  Ohio,  148,  42  Am. 
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subsequent  purchasers,  one  and  all,  have  bought  either  with  knowl- 
edge of  the  prior  unrecorded  deed  or  without  paying  valuable  con- 
sideration. So  long  as  this  state  of  things  continues,  the  prior  title 
will  hold,  and  may  be  perfected  by  record.  But  so  soon  as  any  one 
in  the  chain  of  title  under  the  second  conveyance  purchases  in  good 
faith  for  a  valuable  consideration,  and  places  his  deed  on  record,  the 
title  under  the  first  unrecorded  deed  is  gone  forever,^*  unless  it  be 
conveyed  to  a  former  owner  who  was  charged  with  notice  of  the  prior 
equity. 

This  class  of  cases  very  frequently  presents  questions  of  the  great- 
est difficulty;  and  the  language  of  Lord  Chancellor  Northington  is 
generally  applicable  to  any  one  of  them:  "This  is  one  of  those 
cases  which  are  always  very  honorably  labored  by  the  counsel  at  the 

°Thls   point  is  fully   Illustrated  knowledge  of  B.'s  title,  or  because 

In  the  case  of  Fallass  v.  Pierce,  30  he   was   a   mere   volunteer,   paying 

Wis.  443,  which  was  several  times  no  consideration  whatever  for  the 

argued  before  the  court,  and  was  conveyance."     The  case  of  Ely  v. 

finally  decided  in  a  well-considered  Wilcox,  20  Wis.  523,  91  Am.  Dec. 

opinion    by    Chief    Justice    Dixon.  436,  is  overruled.    Fallass  v.  Pierce, 

Using  the  same   illustration   given  30  Wis.  443,  is  followed  in  Girardin 

above,   he   says:    "If,  for  example,,  v.   Lampe,  58  Wis.   267.  16  N.   W. 

in   the  case  supposed,  C.  took  his  614;   Erwin  v.  Lewis,  32  Wis.  276. 

deed  with  knowledge  of  the  prior  See  White  and  Tudor's  Lead.  Cas. 

conveyance  to  B.,  and  had  then  con-  in  Eq.   4th  Am.  ed.  vol.   2,  pt.   1, 

veyed  to  D.,  who  had  like  knowl-  p.   212,   for  a  dissent  to  this  line 

edge,  and  D.  should  convey  to  E.,  of  decisions,  because  they  make  it 

and  so  on,  conveyances  should  be  requisite  to  search  for  conveyances 

executed  to  the  end  of  the  alphabet,  from  two  persons  during  the  same 

each     subsequent    grantee     having  period.      The    authorities    cited    in 

knowledge  of  B.'s  prior  right,  and  support  of  this  view  are  the  earlier 

all  of  their  conveyances  being  re-  cases  in  Massachusetts  and  Wiscon- 

corded,  yet  then,   if  B.  should  re-  sin. 

cord  his  deed  before  the  last  gran-  In  Day  v.  Clark,  25  Vt.  397,  402, 
tee  with  knowledge,  and  Z.  should  the  rule  is  laid  down  that  the  rec- 
make  conveyance,  the  purchaser  ord  of  the  prior  deed  after  the  sec- 
from  Z.  would  be  bound  to  take  ond  is  notice  to  a  purchaser  from 
notice  of  B.'s  rights,  and  of  the  re-  the  vendee  in  the  second  that  there 
lations  existing  between  them,  and  is  such  a  prior  deed;  but  the  rec- 
all the  subsequent  purchasers  from  ord  of  it  is  no  notice  that  the  ven- 
C.  to  Z.  inclusive.  And  In  the  same  dee  in  the  second  deed,  at  the  time 
case,  if  Z.  should  sell  to  a  pur-  he  secured  it,  had  notice  of  the  first 
chaser  in  good  faith  for  value  from  deed,  and  without  such  notice  the 
him,  yet  if  B.  should  get  his  con-  title  of  the  purchaser  from  the  ven- 
veyance  recorded  before  that  of  dee  in  the  second  but  first  recorded 
such  purchaser,  his  title  would  be  deed  would  not  be  affected  by  the 
preferred  because  of  such  first  rec-  fraud  or  knowledge  of  his  vendor, 
ord.  And  it  is  manifest  that  the  The  doctrine  of  the  text  Is  also 
same  result  would  follow  if  in  the  supported  by  English  v.  Waples.  13 
case  supposed  none  of  the  subse-  Iowa,  57;  Sims  v.  Hammond.  33 
quent  grantees,  from  C.  to  Z.  in-  Iowa,  368;  Bayles  v.  Young,  51  111. 
elusive,  paid  any  valuable  consid-  127;  Mahony  v.  Middleton,  41  Cal. 
eratlon  for  the  land;  or  if,  in  the  41;  Hill  v.  McNichol,  76  Me.  314. 
case  of  such  successive  grantee,  his  316.  See  Woods  v.  Gamett,  72  Miss, 
title  was  defective  and  invalid  as  78,  16  So.  390,  4  Ballard  R.  P. 
against  B..  either  by  reason  of  his  §  715,  and  cases  cited  and  criticised. 
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bar,  and  determined  with  great  anxiety  by  the  court,  as  some  of  the 
parties  must  be  shipwrecked  in  the  event/'^* 

§  541.  As  a  general  role  a  purchaser  is  not  bound  to  search 
the  records  for  incumbrances  as  against  a  title  that  does  not  appear 
of  record.^*  Generally,  therefore,  the  record  of  any  mortgage  prior 
to  the  conveyance  by  which  the  mortgagor  took  his  title  is  no 
notice  of  the  incumbrance  to  a  subsequent  purchaser.**  The  whole 
object  of  the  registry  acts  is  to  protect  subsequent  purchasers  and 
incumbrancers  against  previous  conveyances  which  are  not  recorded, 
and  to  deprive  the  holder  of  previous  unregistered  conveyances  of 
his  right  of  priority  which  he  would  have  at  the  common  law.  The 
title  upon  record  is  the  purchaser's  protection.  The  registry  of  a 
deed  is  notice  only  to  those  who  claim  through  or  under  the  grantor 
by  whom  the  deed  was  executed.  When  one  link  in  the  chain  of 
title  is  wanting,  there  is  no  clue  to  guide  the  purchaser  in  his  search 
to  the  next  succeeding  link  by  which  the  chain  is  continued.  When 
the  purchaser  has  traced  the  title  down  to  an  individual,  out  of 
whom  the  record  does  not  carry  it,  the  registry  acts  make  that  title 
the  purchaser's  protection.*^ 

Yet  the  circumstances  may  be  such  that  a  purchaser  will  be  bound 
to  search  the  records  for  incumbrances  as  against  a  title  which  does 
not  appear  upon  the  records;  as,  for  instance,  when  he  has  actual 
notice  of  the  existence  of  a  mortgageable  estate  in  another  prior  to 
the  date  of  the  conveyance  to  himself.  One  holding  an  executory 
contract,  of  purchase,  or  one  in  possession  of  land  under  a  contract 
of  sale,  though  the  contract  be  by  parol,  has  a  mortgageable  interest, 
and  a  mortgage  of  it  may  be  legally  and  properly  recorded,  so  as  to 
take  precedence  of  a  subsequent  conveyance  of  the  property  if  the 
subsequent  purchaser  had  actual  notice  of  the  existence  of  the  mort- 
gageable estate  in  the  mortgagor  prior  to  his  receiving  his  own  deed.*® 

A  recital  in  a  deed  that  the  grantee  had  been  in  possession  of  the 
granted  farm  since  a  given  date,  several  months  prior  to  the  deed. 


**  See  Stanhope  t.  Vemey,  2  Eden, 
81. 

"Cook  v.  Travis,  20  N.  Y.  400, 
402;  Oliphant  v.  Burns,  146  N.  T. 
218,  40  N.  E.  980;  Losey  v.  Simp- 
son, 11  N.  J.  Eq.  3,  246;  Clark  v. 
Mackin,  30  Hun,  411;  Stockwell  v. 
State,  101  Ind.  1. 

**§  523;  Calder  v.  Chapman,  52 
Pa.  St.  359,  91  Am.  Dec.  163;  Wing 
V.  McDowell,  Walk.  (Mich.)  175; 
Farmers'  Loan  ft  Trust  Co.  v.  Malt- 
by,  8  Paige.  361;  Montgomery  v. 
Keppel,  75  Cal.  128.  19  Pac.  178; 
Bingham  v.  Kirkland,  84  N.  J.  Eq. 


229;  Tarbell  v.  West,  86  N.  Y.  280; 
Continental  Ins.  ft  Loan  Soc.  v. 
Wood,  168  111.  421;  48  N.  E.  221; 
Elder  v.  Derby,  98  111.  228;  Say-. 
ward  V.  Thompson,  11  Wash.  706, 
40  Pac.  379;  Ely  v.  Pingry,  56  Kan. 
17,  42  Pac.  330. 

"Per  Chancellor  Williamson,  in 
Losey  v.  Simpson,  11  N.  J.  Eq.  246; 
Roll  V.  Rea,  50  N.  J.  L.  264,  12  Atl. 
905.  And  see  Cook  v.  Travis,  20 
N.  Y.  400;  Parkist  v.  Alexander,  1 
Johns.  Ch.  394,  398. 

"See  §  469;  Crane  v.  Turner,  7 
Hun,  357. 
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under  a  contract  for  the  purchase  of  it,  is  actual  notice  to  one  claim- 
ing under  the  title  of  such  deed  that  the  grantee  had  been  in  pos- 
session before  he  received  a  deed  of  the  land;  and  the  law  charges 
him  with  notice  that  such  grantee  had,  during  such  possession,  a 
mortgageable  interest  in  the  land;  and  he  is  bound  to  search  the 
records  for  incumbrances  against  the  title  from  the  time  the  grantee 
entered  into  possession  under  the  contract,  and  he  is  bound  by  a 
mortgage  made  by  such  grantee  while  in  possession  under  the  con- 
tract of  sale  and  before  receiving  a  deed.^® 

§542.  Hotice  of  a  secret  tnut. — It  is  frequently  the  case  that 
an  estate  which  appears  by  the  record  to  be  absolutely  the  prop- 
erty of  the  grantee  is  in  fact  held  by  him  in  trust  for  another  per- 
son. In  such  case,  any  one  who  deals  with  him  in  respect  to  this 
estate,  with  knowledge  of  the  trust,  takes  it  subject  to  the  trust, 
and  will  be  required  to  perform  it  and  discharge  the  lien.*"  If  the 
conveyance,  though  absolute  in  form,  be  in  fact  a  mortgage,  a  pur- 
chaser with  knowledge  of  this  fact  takes  the  estate  subject  to  the 
mortgage.  "Though  a  purchaser  may  buy  in  an  incumbrance,  or 
lay  hold  on  any  plank  to  protect  himself,  yet  he  shall  not  protect 
himself  by  the  taking  a  conveyance  from  a  trustee  after  he  had  notice 
of  the  trust,  for,  by  taking  a  conveyance  with  notice  of  the  trust,  he 
himself  becomes  the  trustee,  and  must  not,  to  get  a  plank  to  save 
himself,  be  guilty  of  a  breach  of  trust.^^*^ 

If  a  trustee  conveys  land  to  one  who  has  notice  of  the  trust,  the 
grantee  is  put  upon  inquiry  as  to  the  terms  of  the  trust.** 


^  Crane  v.  Turner,  7  Hun,  357. 
Mr.  Justice  Follett,  by  way  of  illus- 
tration, said: -"If,  January  first,  a 
grantee  receives  a  deed  and  enters 
into  possession,  but  neglects  to  re- 
cord the  deed,  or  it  is  destroyed, 
and  subsequently  he  receives  a  new 
deed  bearing  a  later  date,  and  re- 
citing that  it  is  confirmatory  of  a 
deed  dated  January  first,  under 
which  he  has  been  in  possession 
since  that  date,  and  which  deed  has^ 
been  lost,  it  would  not  be  held  that 
a  search  back  to  the  date  of  the 
confirmatory  deed  was  due  dili- 
gence in  a  person  who  had  actual 
notice  of  the  recital,  even  though 
accompanied  by  the  inquiry  of  the 
grantee,  and  If  he  should  take  a 
mortgage  and  record  it,  it  would 
not  have  precedence  over  a  duly  re- 
corded mortgage  given  between  the 
dates  of  the  first  and  second  deeds." 

"Ferrars  v.  Cherry,  2  Vern.  384; 
Cory  V.  Eyre,  1  De  G.  J.  &  S.  149; 


Anon.  2  Freem.  137,  pi.  vil;  Worm- 
ley  V.  Wormley,  8  Wheat  421;  Cald- 
well V.  Carrington,  9  Pet.  86;  Boone 
V.  Chiles,  10  Pet.  177;  Oliver  v. 
Piatt,  3  How.  333 ;  Wright  v.  Dame. 
22  Pick.  55;  Harwood  v.  Pearson, 
122  Mass.  425;  Smith  v.  Bowen,  35 
N.  Y.  83;  Sadler's  App.  87  Pa.  St. 
154;  Lyons  v.  Bodenhamer,  7  Kan. 
455;  Murray  v.  Ballou,  1  Johns.  Ch. 
566;  James  v.  Cowing,  17  Hun,  256; 
Dillaye  v.  Commercial  Bank,  51  N. 
Y.  345;  West  v.  Fitz,  109  111.  425; 
Segeant  v.  Ingersoll,  7  Pa.  St.  340; 
Jones  V.  Shaddock,  41  Ala.  262; 
Smith  V.  Walser,  49  Mo.  250; 
Learned  v.  Tritch.  6  Colo.  432: 
Dixon  V.  Caldwell,  15  Ohio  St.  412, 
86  Am.  Dec.  487;  Jackson  v.  Black- 
wood, 4  McAr.  188;  Wethered  v. 
Boon,   17  Tex.   143. 

»^  Saunders  v.  Dehew.  2  Vem.  271. 

"Mayfleld  v.  Turner,  180  111.  332. 
54  N.  B.  418. 
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One  who  acquires  the  legal  title  to  land  with  notice  of  an  equi- 
table mortgage  in  another  will  be  decreed  to  hold  the  legal  title  for 
the  benefit  of  the  equitable  mortgagee.*' 


II.  Actual  Notice. 

§  543.  There  are  three  kinds  of  notice, — actual,  implied,  and 
constructive.  As  the  doctrine  of  notice  as  affecting  the  priority 
of  incumbrances  arises  from  the  equitable  view  that  it  is  fraud  in 
one,  who  has  notice  of  an  adverse  claim  in  another,  to  attempt  to 
acquire  a  title  to  the  prejudice  of  the  interest  of  which  he  has  been 
made  aware,  it  is  obvious  that  the  actual  culpability  involved  by 
the  notice  must  depend  altogether  upon  the  kind  and  degree  of 
notice  received.  Yet  the  legal  consequences  are  the  same,  whatever 
the  kind  and  degree  of  the  notice  may  be,  provided  the  notice  is 
imputed  at  all.  Notice,  however,  is  not  necessarily  or  commonly 
knowledge,  though  in  legal  effect  it  may  be  equivalent  to  knowl- 
edge. 

§  644.  Actual  notice  literally  means  direct  personal  knowledge.'* 
Yet  the  term  is  often  used  in  a  broader  sense  as  including  notice 
implied  from  indirect  or  circumstantial  evidence.'*^  Whether  it  ex- 
ists in  any  particular  case,  and  whether  it  is  sufficient  to  charge  the 
party  whom  it  is  sought  to  affect  by  it,  is  a  question  of  fact  to  be 
considered  and  determined  upon  the  evidence  in  each  particular 
case.  It  is  deemed  effectual  and  sufficient  when  the  evidence  shows 
that  the  matters  relating  to  the  prior  claim  or  interest  of  another, 
constituting  notice  of  it,  are  brought  distinctly  to  the  knowledge  and 
attention  of  the  person  it  is  sought  to  affect.'® 

"Gale  V.  Morris,  29  N.  J.  Bq.  222;  heed  to.     Curtis  v.  Mundy,  3  Met 

Lounsbury  v.  Norton,  59  Conn.  170,  405;    Geocge   v.  Kent,  7   AUen,  16. 

22  Atl.  153.  This  provision  was  first  adopted  in 

••Story's  Bq.   Jud.   §   399;    Lamb  the  Rev.  Stat,  of  1836,  before  which 

V.  Pierce,  113  Mass.  72;  Crassen  v.  time  implied  or  constructive  notice 

Swoveland,  22  Ind.  427;   Rogers  v.  was  held  to  be  sufficient,  but  now 

Jones,  8  N.  H.  264;   Williamson  v.  has  no  effect.    Parker  v.  Osgood,  3 

Brown,  15  N.  Y.  354;   Baltimore  v.  Allen    487.     And   see   Lawrence  v. 

Williams,   6  Md.  235.  Stratton,  6  Gush.  163,  166;  Pomroy 

The    statutes    of    Massachusetts  v.  Stevens,  11  Met.  244;  Dooley  v. 

provide   that   no    unrecorded    deed  Wolcott,  4  Allen,  406;  Sibley  v.  Lef- 

shall  be  valid  save  as  against  the  flngwell,  8  Allen,  584. 

grantors  and  persons  having  "act-  ""Knapp  v.  Bailey.  79  Me.  195,  9 

ual  notice  thereof."    By  actual  no-  Atl.  122;  Pope  v.  Nichols,  61  Kan. 

tice  is  not  meant  necessarily  that  230,  59  Pac.  257. 

a  person  must  actually  have  seen  **  Robinson's  Law  of  Priority,  p. 

or  been  told   of   the  deed   by  the  27;    Michigan   Mut.   L.   Ins.   Go.  v. 

grantor,  but  it  means  any  intelll-  Gonant,    40    Mich.    530;     Vest    v. 

glble  information  of  it,  either  ver-  Mlchle.  31  Gratt.  149;   Jackson,  L. 

bal  or  in  writing,  coming  from  a  ft  S.  R.  Go.  v.  Davison,  65  Mich, 

source  which  a  party  ought  to  give  437,  37  N.  W.  537. 
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Whether  "actual  notice"  means  actual  knowledge  or  includes  con- 
structive knowledge,  in  statutes  requiring  actual  notice  to  aflfect  a 
purchaser,  is  a  question  upon  which  the  decisions  are  not  in  har- 
mony. In  Massachusetts  it  is  held  that,  although  a  purchaser  has 
knowledge  that  the  lands  had  been  sold  and  purchased  by  another 
person,  yet  if  no  deed  had  been  recorded,  and  the  purchaser  had  no 
knowledge  that  a  deed  had  been  made,  he  is  not  chargeable  with 
actual  notice.'^  Therefore  proof  of  open  and  notorious  occupation 
and  improvement,  or  of  other  facts  which  would  reasonably  put  a 
purchaser  upon  inquiry,  is  not  sufficient;*®  but  one  claiming  under 
an  unrecorded  deed  must  prove  that  the  subsequent  purchaser  had 
actual  knowledge  of  some  claim  or  right  of  the  person  holding  pos- 
session, or  actual  knowledge  or  notice  of  the  unrecorded  deed.  It  is 
competent,  however,  to  present  to  the  jury  evidence  of  implied  or 
constructive  notice  to  the  purchaser  of  an  unrecorded  deed  in 
connection  with  direct  evidence  that  he  had  actual  notice  of  such 
deed.*®  Moreover,  actual  knowledge  of  an  unrecorded  deed  does 
not  mean  that  the  purchaser  shall  have  positive  and  certain  knowl- 
edge of  its  existence,  or  such  knowledge  as  he  would  acquire  by 
seeing  the  deed,  or  being  told  of  it  by  the  grantor.  It  is  such 
knowledge  as  men  usually  act  upon  in  their  ordinary  affairs.*®  This 
construction  of  the  requirement  of  actual  notice  to  aflfect  a  subse- 
quent purchaser  gives  full  effect  to  the  words,  and  is  in  accordance 
with  the  definition  of  them  given  by  the  best  writers.  This  cod- 
struction,  moreover,  gives  full  effect  to  the  registry  laws,  and  en- 
ables purchasers  to  rely  upon  them  fully  and  implicitly  without  search- 
ing the  outside  world  to  ascertain  the  true  state  of  the  title.  It 
simply  requires  of  aU  persons  who  hold  or  claim  any  interest  in  real 
estate,  that  they  shall  use  due  care  and  diligence  in  placing  their 
rights  beyond  all  danger  by  obtaining  and  putting  upon  record  proper 
deeds. 

It  is  true,  however,  that  in  most  other  States  in  which  there  are 
statutes  requiring  "actual  notice"  or  ^Tmowledge"  to  affect  a  pur- 
chaser, a  less  strict  interpretation  of  the  word  is  adopted,  and  actual 
notice  does  not  imply  actual  knowledge.  While  actual  notice  of 
an  unrecorded  deed  is  distinguished  from  mere  notice  such  as  would 

"  Lamb  v.  Pierce,  113  Mass.  72.  *>  In  Curtis  v.  Mundy,  3  Met.  405, 

^  White  v.  Foster,  102  Mass.  375 ;  Putnam,    J.,   said :    "We   think   the 

Sibley  v.  Lefflngwell,  8  Allen,  584;  notice  should  be  so  express  and  sat- 

Parker    v.    Osgood,    3    Allen,    487;  Isfactory   to   the   party   as    that   it 

Mara  v.  Pierce,  9  Gray,  306;   Pom-  would    be   a    fraud    in    him    subse- 

roy  V.  Stevens.  11  Met.  244.     Also  quently  to  purchase,  attach,  or  levy 

in  Indiana:    Crassen  v.  Swoveland,  upon  the  land,  to  the  prejudice  cf 

22  Ind.  427.  434.  the  first  grantee." 

'•»  Sibley   v.    Lefflngwell,    8    Allen, 
584. 
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be  imputed  from  actual,  open,  and  visible  occupation,  whether  known 
to  the  purchaser  or  not,  yet  the  words  are  held  to  include  construc- 
tive knowledge  imputed  from  actual,  open,  and  visible  occupation, 
where  such  occupation  is  in  fact  known  to  the  purchaser,*^  or  from 
other  facts  which  constructively  charge  him  with  notice.  Notice  is 
regarded  as  actual  when  the  purchaser  either  knows  of  the  existence 
of  the  adverse  claim  of  title,  or  is  conscious  of  having  the  means  of 
such  knowledge.** 

In  other  States,  under  statutes  that  speak  of  "notice"  instead  of 
"actual-  notice,"  for  stronger  reasons,  actual  knowledge  or  actual 
notice  is  not  meant,  but  such  notice  only  as  might  be  charged  upon 
a  purchaser  if  he  had  used  the  means  of  knowledge  he  actually  pos- 
sessed.** 

§  MS.  Hotice  implied  by  circumstances  has  been  called  actual 
notice  in  the  second  degree.**  Most  of  the  courts  have  construed 
the  statutes  requiring  actual  notice  or  knowledge  so  as  to  include  this 
species  of  actual  notice  as  well  as  notice  by  direct  evidence.  Actual 
notice  under  this  broader  use  of  the  term  includes  all  instances  of 
actual  notice  established  by  circumstantial  evidence.  "If  a  party 
has  knowledge  of  such  facts  as  would  lead  a  fair  and  prudent  man, 
using  ordinary  caution,  to  make  further  inquiries,  and  he  avoids  the 
inquiry,  he  is  chargeable  with  notice  of  the  facts  which  by  ordinary 
diligence  he  would  have  ascertained.     He  has  no  right  to  shut  his 


«  §  253;  VatUer  v.  Hinde,  7  Pet. 
252.  Iowa:  Allen  v.  McCalla,  25 
Iowa,  464,  96  Am.  Dec.  56;  Wilson 
y.  Miller,  16  Iowa,  111.  Kansas: 
Greer  v.  Higgins,  20  Kan.  420; 
Johnson  v.  Clark,  18  Kan.  157; 
Pope  V.  Nichols,  61  Kan.  230,  59 
Pac.  257.  Xaine:  Knapp  v.  Bailey* 
79  Me.  195,  9  Atl.  122;  Webster  v. 
Maddoz,  6  Me.  256;  Porter  v.  Se- 
vey,  43  Me.  519.  Xaryland:  Ring- 
gold V.  Bryan,  3  Md.  Ch.  488;  Price 
V.  McDonald,  1  Md.  403,  54  Am. 
Dec.  567.  Xissourl:  Vaughn  v. 
Tracy,  22  Mo.  415,  25  Mo.  318,  69 
Am.  Dec.  471;  Speck  v.  Riggin,  40 
Mo.  405;  Maupin  v.  Emmons,  47 
Mo.  304;  State  Bank  v.  Frame.  112 
Mo.  502.  20  S.  W.  620.  Ohio:  Kel- 
ley  V.  Stanbery,  13  Ohio,  408;  Mc- 
Klnzie  v.  Perrill,  15  Ohio  St  162. 
OrefiTon:  Musgrove  v.  Bonser,  5 
Oreg.  313,  26  Am.  Rep.  737;  Bohl- 
man  v.  Coffin,  4  Oreg.  313;  Manau- 
das  V.  Mann,  14  Oreg.  450,  13  Pac. 
449.  Wisconsin:  Brinkman  v. 
Jones.  44  Wis.  498,  521.  The  court 
say:    "We  recognize  the  obligation 


to  give  some  effect  to  the  term  'act- 
ual notice,'  as  distinguished  from 
mere  'notice,'  and  must  therefore 
hold  that  no  constructive  knowl- 
edge shall  be  imputed  to  the  pur- 
chaser as  a  ground  of  notice.  For 
example,  this  court  ^  has  held  that 
actual,  open,  and  visible  occupa- 
tion, whether  known  to  the  pur- 
chaser or  not,  shall  be  deemed  suf- 
ficient notice  to  the  purchaser  of 
the  rights  and  equities  of  sueh  oc- 
cupant. This  rule  could  not  be  ap- 
plied to  a  case  like  the  one  at  bar, 
unless  such  actual  occupation  was 
known  to  the  purchaser."  See, 
also,  Cunningham  v.  Brown,  44 
Wis.  72. 

**  Speck  V.  Riggin,  40  Mo.  405; 
Michigan  Mut.  L.  Ins.  Co.  y.  Co- 
nant,  40  Mich.  530. 

♦"Traylor  v.  Townsend,  61  Tex. 
144. 

**  Knapp  V.  Bailey,  79  Me.  195, 
204;  Speck  v.  Riggin,  40  Mo.  405; 
Maupin  v.  Emmons,  47  Mo.  304; 
Wilson  V.   Miller,   16  Iowa,  111. 
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eyes  against  the  light  before  him.  He  does  a  wrong  not  to  heed  the 
*signs  and  signals'  seen  by  him.  It  may  be  well  concluded  that 
he  is  avoiding  notice  of  that  which  he  in  reality  believes  or  knows. 
Actual  notice  of  facts  which,  to  the  mind  of  a  prudent  man,  indi- 
cate notice,  is  proof  of  notice."*'  In  the  words  of  Mr.  Justice  Strong, 
"Means  of  knowledge,  with  the  duty  of  using  them,  are  in  equity 
equivalent  to  knowledge  itself."*® 

§  546.  The  degrees  and  kinds  of  actual  notice  are  of  course  with- 
out number,  ranging  from  a  formal  written  statement  of  the  lien, 
giving  all  its  detail,  to  a  mere  verbal  declaration  of  the  fact  of  its 
existence;  it  may  be  one  given  expressly  as  a  notice,  or  it  may  have 
come  in  an  accidental  way.  But  neither  the  manner  of  the  notice 
nor  the  purpose  of  it  is  material.*^  The  degree  of  the  notice,  how- 
ever, is  material.  "Flying  reports  are  many  times  fables  and  not 
truth."*®  A  mere  rumor  or  suspicion  that  some  other  person  claims 
an  interest  in  the  property  will  not  affect  a  person  with  notice  of 
such  interest.*®  Formerly  the  rule  was,  that  such  notice,  to  be  bind- 
ing, must  proceed  from  some  person  interested  in  the  property. 


«Knapp  V.  Bailey,  79  Me.  195, 
204,  per  Peters,  C.  J.,  denying  the 
views  expressed  In  Spofford  v.  Wes- 
ton, 29  Me.  140. 

*•  Cordova  v.  Hood,  17  WaU.  1. 

«^  Smith  V.  Smith,  2  Compt.  &  M. 
231;  North  British  Ins.  Co.  v.  Hal- 
lett,  7  Jur.  N.  S.  1263;  Walles  v. 
Cooper,  24  Miss.  208,  228. 

"WUdgoose  V.  Wayland,  Gouldsb. 
147,  pi.  67,  per  Lord  Keeper  Eger- 
ton.  And  see  Butler  v.  Stevens, 
26  Me.  484;  Doyle  v.  Teas,  5  111. 
202;  Wilson  v.  McCullough,  23  Pa. 
St.  440;  Buttrlck  v.  Holden,  13 
Met.  355. 

••Jolland  V.  Stalnbrldge,  3  Ves. 
Jr.  478;  Satterfleld  v.  Malone,  35 
Fed.  445;  Parkhurst  v.  Hosford  21 
Fed.  827;  Hardy  v.  Harbin,  1  Saw- 
yer, 194;  Flagg  v.  Mann,  2  Sumn. 
486.'  Alabama:  Lambert  v.  New- 
man, 56  Ala.  623.  Delaware:  Hall 
V.  Livingston,  3  Del.  Ch.  348.  Geor- 
gia: Ratteree  v.  Conley,  74  Ga.  153. 
Illinois:  Chicago  v.  Witt,  75  111. 
211;  Pittman  v.  Sofley.  64  111.  155; 
Otis  V.  Spencer,  102  III.  622,  40  Am. 
Rep.  617.  Iowa:  Weare  v.  Williams, 
85  Iowa,  253,  52  N.  W.  328.  Kaine: 
Butler  V.  Stevens,  26  Me.  484.  Kas- 
sachnsetts:  Buttrlck  v.  Holden,  13 
Met.  355.  Kichigan:  Shepard  v. 
Shepard,  36  Mich.  173.  Klsslssippl: 
Walles    V.    Cooper,    24    Miss.    208; 


so 


Loughrldge  v.  Bowland,  52  Miss. 
546;  Brick  v.  Paine,  50  Miss.  648. 
New  Jersey:  Condit  v.  Wilson,  36  N. 
J.  Bq.  370;  Green  v.  Morgan  (N.  J. 
Eq.),  21  Atl.  857.  Hew  York:  Jack- 
son V.  Van  Valkenburgh,  8  Cow. 
260.  Ohio:  Wood  worth  v.  Paige.  5 
Ohio  St.  70;  Jaeger  v.  Hardy.  48 
Ohio  St  335,  27  N.  E.  863,  per  Wil- 
liams, C.  J.  Pennsylvania:  Maul  v. 
Rider,  59  Pa.  St.  167;  Bugbee's  App. 
110  Pa.  St  331,  1  Atl.  273;  Kerns  v. 
Swope.  2  Watts,  75;  Churcher  v. 
Guernsey,  39  Pa.  St  84,  86;  Hotten- 
steln  V.  Lerch,  104  Pa.  St  454,  460; 
Jaques  v.  Weeks,  7  Watts.  261.  267; 
Wilson  V.  McCullough,  23  Pa.  St 
440,  62  Am.  Dec.  347.  Texas:  Haw- 
ley  V.  Bullock,  29  Tex.  216.  222; 
Martel  v.  Somers,  26  Tex.  551; 
Wethered  v.  Boon,  17  Tex.  143.  Vir- 
ginia: French  v.  Loyal  Co.  5  Leigh. 
627.  Wisconsin:  Parker  v.  Kane.  4 
Wis.  1.  65  Am.  Dec.  283;  Liamont  v. 
Stimson.  5  Wis.  443. 

■•Natal  Land  Co.  v.  Good,  2  L.  R. 
P.  C.  121;  Bamhart  v.  Greenshields. 
9  Moore  P.  C.  18,  36;  Rogers  v.  Ras- 
kins, 14  Ga.  166;  Lamont  v.  Stim- 
son, 5  Wis.  443,  62  Am.  Dec.  696; 
Van  Duyne  v.  Vreeland.  12  N.  J.  Bq. 
142.  155;  Peebles  v.  Reading,  8  S. 
&  R.  484,  496;  Ripple  v.  Ripple,  1 
Rawle,  386. 
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Of  course,  formal  and  technical  notice  can  be  given  only  by  the 
person  directly  interested ;  but  a  stranger  can  give  information  which 
will  affect  a  purchaser  by  putting  him  upon  inquiry  as  to  the  fact. 
Information  from  a  person  directly  interested  in  the  property  is  en- 
titled to  more  weight  than  the  statements  of  a  stranger  are  entitled 
to;  but  it  may  be  stated  as  a  general  proposition  that,  if  the  infor- 
mation be  derived  from  any  other  source  entitled  to  credit,  and  it  be 
definite,  it  will  be  equally  binding,  as  if  it  came  from  the  party  him- 
self.** Thus,  if  one  about  to  purchase  land  is  informed  by  the  recorder 
that  the  vendor  had  already  given  a  deed  of  the  same  property  to  an- 
other person  who  had  deposited  his  deed  for  record,  but  had  with- 
drawn it  before  it  was  recorded,  this  information,  being  from  a  trustr 
worthy  source,  and  being  definite  as  regards  the  existence  of  the  prior 
deed,  and  affording  the  means  of  pursuing  the  inquiry,  operates  as 
notice  to  the  purchaser  of  such  prior  unrecorded  deed.** 

§  847.  What  is  sufficient  to  put  a  purchaser  upon  inquiry,  and 
affect  him  with  the  facts  which  the  inquiry  might  lead  to,  it  is  diffi- 
cult to  state  in  the  form  of  a  rule  universally  applicable.  In  each 
case  it  must  be  determined  whether  the  facts  and  circumstances  dis- 
closed are  such  as  to  charge  the  conscience  of  the  purchaser  with 
the  duty  of  following  up  the  inquiry.*'  In  general,  a  notice  of  a 
claim,  right,  or  interest  affecting  a  title  is  sufficient  if  it  is  such  a 
notice  as  a  man  of  ordinary  intelligence  would  act  upon  if  it  af- 
fected his  ordinary  business  affairs.**     A  very  brief  and  general 


"^Mulliken  v.  Graham,  72  Pa.  St. 
484,  490;  Butcher  v.  Yocum,  61  Pa. 
St.  168,  100  Am.  Rep.  626;  Philips 
T.  Bank  of  Lewiston,  18  Pa.  St.  394; 
Curtis  v.  Mundy,  3  Met.  405,  407; 
Lawton  v.  Gordon,  37  Cal.  202;  Mar- 
tel  V.  Somers,  26  Tex.  551;  Bartlett 
v.  Glasscock,  4  Mo.  62;  Tucker  v. 
Constable,  16  Oreg.  407,  19  Pac.  13; 
Jackson  v.  Van  Valkenburgh,  8 
Cow.  260;  Jaeger  v.  Hardy,  48  Ohio 
St.  335,  27  N.  E.  863. 

"Lawton  v.  Gordon.  37  Cal.  202. 

"Baker  v.  Bliss.  39  N.  Y.  70;  Wil- 
liamson V.  Brown,  15  N.  T.  354; 
Fassett  V.  Smith,  23  N.  Y.  252;  Chi- 
cago V.  Witt,  75  111.  211;  Passumpic 
Sav.  Bank  v.  First  Nat.  Bank.  53 
Vt.  82;  Deason  v.  Taylor,  53  Miss. 
697;  Wilson  v.  Hunter,  30  Ind.  466; 
Harrison  v.  Boring.  44  Tex.  255; 
Arlington  State  Bank  v.  Paulsen,  57 
Neb.  717,  78  N.  W.  303;  Barrett  v. 
Balcer,  136  Mo.  512,  37  S.  W.  130. 

••Booth  V.  Barnum.  9  Conn.  286, 
23  Am.  Dec.  339;  Bradlee  v.  Whit- 
ney,   108    Pa.    St.    362;    Barnes   v. 

34— Joneb'  Mobt. 


M'Clinton,  3  Pa.  67;  Musgrove  v. 
Bonser,  5  Oreg.  313,  20  Am.  Rep. 
737;  Bohlman  v.  Coffin,  4  Greg.  313; 
Willcox  v:  Hill,  11  Mich.  256;  Ring- 
gold V.  Waggoner,  14  Ark.  69;  Har- 
rison v.  Boring,  44  Tex.  255;  Helms 
V.  Chadbournp,  45  Wis.  60;  State 
Bank  y.  Frame,  112  Mo.  502,  20  S. 
W.  620;  Meier  v.  Blume,  80  Mo.  179, 
183;  Drey  v.  Doyle,  99  Mo.  467,  12  S. 
W.  287;  Barrett  v.  Baker,  136  Mo. 
512,  37  S.  W.  130;  Frick  v.  Godare, 
144  Ind.  170,  42  N.  E.  1015;  France 
V.  Holmes,  84  Iowa.  319,  51  N.  W. 
152;  Hedrick  v.  Atchison  T.  &.  S.  F. 
R.  Co.  120  Mo.  516,  25  S.  W.  759; 
Mason  v.  Mullahy,  145  111.  383,  34 
N.  E.  36;  O'Connor  v.  Mahoney,  159 
111.  69,  142  N.  E.  378.  In  Curtis  v. 
Mundy,  3  Met.  405,  Putnam,  J., 
said:  "Information  of  the  giving  of 
a  deed  brought  home  to  a  party  with 
as  much  authority  as  the  fact  of  the 
marriage  or  death  of  a  friend  in  the 
newspaper  would  be,  as  we  think, 
actual  notice  within  the  statute. 
And  if  such  actual  notice  or  infor- 
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statement  by  an  adverse  claimant  is  sufficient  to  charge  a  purchaser 
with  the  duty  of  further  investigation."*  Notice  may  be  inferred 
from  slight  circumstances  when  it  is  shown  that  the  purchaser  and 
the  vendor,  who  has  made  a  prior  conveyance  or  incumbrance  of  the 
same  property,  are  intimately  associated  in  business,  or  intimately 
related  by  blood  or  connected  by  marriage.*^*  Thus,  also  where  an 
entry  of  a  satisfaction  of  a  mortgage  is  made  by  one  who  occupies 
a  double  position  of  owner  and  trustee  under  a  mortgage  of  the  land^ 
it  has  been  held,  that  the  purchaser  is  put  on  inquiry  as  to  his  au- 
thority  to  discharge  it.*^^ 

But  in  general  it  may  be  said  that  a  mere  want  of  caution  doe& 
not  charge  a  purchaser  with  notice.***  It  is  not  enough  that  he 
might  entertain  a  mere  suspicion  of  an  unknown  equity  or  interest. 
It  is  not  enough  that  an  over-prudent  and  cautious  man,  if  his  at- 
tention had  been  called  to  the  suspicious  circumstance,  would  have 
been  likely  to  seek  an  explanation  of  it.  There  must  be  some  clear 
neglect  to  inquire,  after  having  some  notice  of  some  definite  equity 
or  interest  in  another. 

The  mere  fact  that  a  purchaser  knows  of  the  existence  of  a  debt 
for  unpaid  purchase-money  does  not  make  him  chargeable  with  notice 
of  an  unrecorded  mortgage  securing  such  purchase-money.***  The 
fact  that  a  mortgage  was  given  to  release  an  attachment  does  not 
charge  another  mortgagee  of  the  same  premises,  whose  mortgage  was 
first  recorded  with  constructive  notice  of  the  first  named  mortgage.'^ 
A  mortgagee's  knowledge  of  the  existence  of  bonds  issued  by  the  mort- 
gagor does  not  charge  him  with  knowledge  of  a  mortgage  made  to  se- 
cure   them.®^     But  such    knowledge    may  be  notice  of  a  vendor's 

mation  should  prove  to  be  true,  the  "  Kirsch  v.  Tozier,  143  N.  Y.  390, 

party  receiving  it  would  be  affected  38  N.  E.  375. 

by  it  as  much  as  if  he  had  seen  the  "*  Ware  v.  Egmont,  4  De  6.,  M.  ft 

transaction,     and     so     had     actual  O.  460;   Briggs  v.  Rice,  130  Mass. 

knowledge  of  the  fact;  as  if,  for  ex-  50;  Buttrick  v.  Holden,  13  Met  355; 

ample,  after  he  had  witnessed  the  Woodworth    v.    Paige,    5    Ohio    St. 

conveyance  he  had  gone  with  great  70;     Willis    v.     Vallette.     4     Met 

haste  and  put  an  attachment  upon  (Ky.)   186;   Cavin  v.  Mlddleton,  63 

the  estate  before  the  grantee,  with  Iowa,  618,  19  N.  W.  805;  Parker  v. 

ordinary  diligence,  had  time  to  put  Conner,  93  N.  Y.  118,  124,  45  Am. 

his  deed  upon  record.    The  statute.  Rep.  178.    Some  of  these  cases  prob- 

which  is  declaratory  of  the  princl-  ably  go  too  far  in  stating  that  the 

pies  of  common  law,  considers  such  purchaser's  negligence  must  go  to 

conduct  to  be  fraudulent  and  will  the  extent  of  being  gross  •r  cul- 

protect  the  party,  who  was  thus  in-  pable  in  order  to  affect  him  with 

tended  to  be  deprived  of  his  estate,  notice. 

as  completely  as  if  his  deed  had  "*Bell  v.  Tyson,  74  Ala.  353;  Pol- 
been  recorded  before  the  attach-  lak  v.  Davidson,  87  Ala.  551,  6  So. 
ment"  312. 

"  Russell   V.   Petree,   10   B.   Mon.  "  Beeman  v.  Cooper,  64  Vt  305,  23 

184.  Atl.  794. 

"  Trefts  V.  King,  18  Pa.  St  157.  «  Johnson  v.  Valido  Marble  Co.  64 

Vt  337,  25  Ati.  441. 
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lien.®*  But  a  purchaser  of  land  with  notice  that  his  vendor  holds 
under  a  bond  for  title,  and  that  one  of  the  purchase-notes  men- 
tioned in  the  bond  is  not  paid,  is  not  a  bona  fide  purchaser  for  value 
as  against  the  assignee  of  such  note  by  assignment  previously  made.®' 

The  mere  fact  that  one  who  was  a  witness  to  an  unrecorded  mort- 
gage afterwards  became  the  purchaser  of  the  land  from  the  mort- 
gagor is  not  sufficient  to  affect  him  with  notice  of  the  mortgage.®*' 
But  it  was  held  that  one  who  took  an  acknowledgment  of  a  deed  and 
delivered  it  to  the  grantee  is  chargeable  with  notice  of  the  grantee's 
title.® °  An  attorney  who  has  drafted  a  mortgage  for  a  client  upon 
certain  land  and  afterwards  accepts  from  the  mortgagor  a  deed  of  the 
same  land,  takes  with  notice  of  the  mortgage.®® 

If  an  assignee  of  a  mortgage  has  notice  that  it  was  made  to  his 
assignor  without  consideration  for  the  purpose  of  raising  money  by 
its  sale,  he  is  put  upon  inquiry  whether  any  liens  intervened  be- 
tween its  date  and  his  purchase  of  it;  and  the  fact  that  the  mort- 
gagor offers  it  for  sale  is  a  circumstance  to  put  the  purchaser  upon 
inquiry.®^ 

A  purchaser  may  be  charged  with  notice  by  the  fact  that  he  is 
paying  a  very  inadequate  price  for  the  property.®®  He  may  also  be 
charged  with  notice  from  any  suspicious  circumstances  affecting  the 
transaction.®*  Thus,  where  a  debtor,  under  circumstances  showing 
great  embarrassment,  and  otherwise  suspicious,  gave  to  a  creditor 
an  assignment  of  a  mortgage  covering  the  amount  of  the  debt,  it 
was  held  that  there  was  enough  in  the  circumstances  of  the  trans- 
action to  put  the  creditor  upon  inquiry  as  to  a  prior  assignment  by 
the  same  debtor  to  another  person,  and  he  was  therefore  charged  with 
notice  thereof.'® 

§  848.  Notice,  to  supply  the  place  of  registry,  must  be  suffi- 
cient to  make  inquiry  upon;  it  must  be  more  than  what  is  barely 
sufficient  to  put  the  party  upon  inquiry.'^    In  some  cases  it  is  even 


•*  Koch  v.  Roth,  150  111.  212,  37  N. 

B.  317;   Overall  v.  Taylor,  99  Ala. 
12,  11  So.  738. 

"Ljrtle  V.  Turner,  12  Lea,  641; 
Payne  v.  Abercrombie,  10  Heisk. 
161;  Dishmore  v.  Jones,  1  Coldw. 
565. 

•*  Vest  V.  Mlchie,  31  Gratt.  149,  31 
Am.  Rep.  722;  Goodwin  v.  Dean,  50 
Conn.  517. 

••Greenlee  v.  Smith,  4  Kan.  App. 
733,  46  Pac.  543. 

••Wittkowsky  v.  Gldney,   124  N. 

C.  437,  32  S.  B.  731. 

^  Mullison'B  Bst  68  Pa.  St.  212. 
•  Durant  v.  Crowell,  97  N.  C.  367; 
Hoppin    V.     Doty,     25     Wis.     573; 


Runkle  v.  Gaylord,  1  Nev.  123; 
Hume  V.  Franzen,  73  Iowa,  25,  34 
N.  W.  490;  Lounsbury  v.  Norton,  59 
Conn.  170,  22  Atl.  153,  per  Andrews, 
C.  J. 

••Bck  V.  Hatcher. -58  Mo.  235;  Til- 
linghast  v.  Champlin,  4  R.  I.  173, 
67  Am.  Dec.  510. 

™  Hoyt  V.  Hoyt,  8  Bosw.  511. 

"Dey  V.  Dunham,  2  Johns.  Ch. 
182;  Jackson  v.  Van  Valkenburgh, 
8  Cow.  260;  Williamson  v.  Brown, 
15  N.  Y.  354;  Reed  v.  Gannon,  50 
N.  Y.  345;  Webster  v.  Van  Steen- 
bergh,  46  Barb.  211;  Tompkins  v. 
Henderson,  83  Ala.  391,  3  So.  774. 
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said  that,  to  break  in  upon  the  registry  acts,  the  notice  must  be  such 
as  will,  with  the  attending  circumstances,   affect  the  party   with 

fraudJ' 

The  notice  must  be  clear  and  undoubted;^'  and  when  that  is  the 
case  it  is  regarded  as  per  se  evidence  of  fraud  for  one  to  attempt  to 
defeat  a  prior  incumbrance  by  setting  up  a  subsequent  deed.^* 

It  is  sufficient  if  it  comes  within  the  rule.  Id  certum  est,  quod 
certum  reddi  potest.  In  general  it  may  be  siid  that  the  facts  dis- 
closed amount  to  notice  when  they  are  such  as  render  it  incumbent 
on  the  purchaser  or  mortgagee  to  inquire,  and  at  the  same  time  en- 
able him  to  prosecute  the  inquiry  successfully.''*    If  in  such  case  he 


"Jones  V.  Smith,  1  Hare,  43;  Vest 
V.  Michie,  31  Qratt.  149,  31  Am. 
Rep.  722;  Goodwin  v.  Dean,  50 
Conn.  517;  Hall  v.  Livingston,  3 
Del.  Ch.  348;  Woodworth  v.  Paige, 
5  Ohio  St  70;  Pittman  v.  Sofley,  64 
111.  155;  Munday  v.  Vawter,  3  Gratt 
518;  Dey  v.  iDunham,  2  Johns.  Ch. 
182;  Holmes  v.  Stout,  10  N.  J.  Eq. 
419. 

"Hine  v.  Dodd,  2  Atk.  275;  West 
V.  Reid,  2  Hare,  249 ;  Riley  v.  Hoyt, 
29  Hun,  114;  Condit  v.  Wilson,  36 
N.  J.  Bq.  370;  Smith  v.  Yule,  31  Cal. 
180,  89  Am.  Dec.  167;  Wilson  v.  Mc- 
Cullough,  23  Pa.  St  440,  62  Am. 
Dec.  347;  Rogers  v.  Wiley,  14  111. 
65,  56  Am.  Dec.  491. 

^^  Dunham  v.  Dey,  15  Johns.  554, 
8  Am.  Dec.  282;  Loughridge  v.  Bow- 
land,  52  Miss.  546;  Acer  v.  Wescott, 
46  N.  Y.  384,  7  Am.  Rep.  255;  Cam- 
bridge Valley  Bank  v.  Delano,  48  N. 
Y.  326;  Morris  v.  White,  36  N.  J. 
Eq.  324;  Pittman  v.  Sofley,  64  111. 
155. 

"Alabama:  Webb  v.  Robbins,  77 
Ala.  176;  Tompkins  v.  Henderson, 
83  Ala.  391.  3  So.  774.  California: 
Thompson  v.  Pioche,  44  Cal.  508; 
Galland  v.  Jackman,  26  Cal.  80,  85 
A^.  Dec.  172.  Conneotiont:  Booth 
V.  Barnum,  9  Conn.  286,  23  Am. 
Dec.  339;  Boswell  v.  Goodwin,  31 
Conn.  74,  81  Am.  Dec.  169.  Georgia: 
Hunt  V.  Dunn.  74  Ga.  120.  Illinois: 
Chicago  V.  Witt.  75  111.  211;  Heaton 
V.  Prather.  84  111.  330;  Hankinson 
V.  Barbour,  29  UK  80;  Rupert  v. 
Mark.  15  lU.  540;  Stokes  v.  Riley. 
121  111.  166,  11  N.  E.  877;  Hunter 
V.  Stonebumer.  92  111.  75.  Indiana: 
Indiana  B.  &  W.  Ry.  Co.  v.  Mc- 
Broom,  114  Ind.  198.  15  N.  E.  831. 
Iowa:  Leas  v.  Garverich,  77  Iowa. 
275,  42  N.  W.  194;  Wilson  v.  Miller. 
16   Iowa.   111.     Kaine:    Spofford  v. 


Weston,  29  Me.  140;  Hull  v.  Noble, 
40  Me.  459.  Karyland:  Stockett  v. 
Taylor,  3  Md.  Ch.  537.  Xichigan: 
Converse  v.  Blumrach,  14  Mich.  109, 
90  Am.  Dec.  230;  Michigan  Mut  L. 
Ins.  Co.  V.  Conant  40  Mich.  530; 
Allen  V.  Cadwell.  55  Mich.  8.  20  N. 
W.  692.  Kiuissippi:  Loughridge  ▼. 
Bowland,  52  Miss.  546;  Buck  ▼. 
Paine,  50  Miss.  648;  McLeod  v. 
First  Nat  Bank,  42  Miss.  99;  Plant 
V.  Shryock,  62  Miss.  821.  Xisionri: 
Meier  v.  Blume.  80  Mo.  179;  Bart- 
lett  V.  Glasscock,  4  Mo.  62;  Maupla 
V.  Emmons,  47  Mo.  304;  Conn.  Mut 
Life  Ins.  Co.  v.  Smith,  117  Mo.  261, 
22  S.  W.  623,  38  Am.  St  656;  Seiber- 
ling  V.  Tipton,  113  Mo.  373,  21  S. 
W.  4;  Loring  v.  Groomer,  110  Mo. 
632,  19  S.  W.  950;  Taafee  v.  Kelley, 
110  Mo.  127,  19  S.  W.  539.  He- 
braska:  Eiseman  v.  Gallagher,  24 
Neb.  79.  New  Hampshire:  Nute  v. 
Nute,  41  N.  H.  60;  Rogers  v.  Jones, 
8  N.  H.  264;  Janvrin  v.  Janvrin,  60 
N.  H.  169.  New  Jersey:  Hoy  v. 
Bramhall,  19  N.  J.  Eq.  563,  97  Am. 
Dec.  687.  Hew  York :  Baker  v.  Bliss, 
39  N.  Y.  70;  Williamson  v.  Brown, 
15  N.  Y.  554;  Acer  v.  Westcott  46 
N.  Y.  384,  7  Am.  Rep.  355;  Cam- 
bridge Bank  v.  Delano,  48  N.  Y. 
326;  Ellis  v.  Horrman,  90  N.  Y.  466. 
North  Carolina:  Blackwood  v.  Jones, 
4  Jones  Eq.  54.  Oregon:  Carter  v. 
Portland,  4  Greg.  339;  Exon  v. 
Dancke,  24  Greg.  110.  32  Pac.  1045; 
Scott  V.  Lewis,  40  Greg.  37.  66  Pac. 
299.  Pennsylvania:  Maul  v.  Rider. 
59  Pa.  St  167.  171;  Wilson  v.  Mc- 
Cullough,  23  Pa.  St  440.  62  Am. 
Dec.  347;  Bradlee  v.  Whitney,  108 
Pa.  St  362;  Mulliken  v.  Graham,  72 
Pa.  St.  484.  Tennessee:  Paine  v. 
Abercrombie.  10  Heisk.  161.  Texas: 
Powell  V.  Haley.  28  Tex.  52;  Tray- 
lor  V.  Townsend.  61  Tex.  144.    Ver- 
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wilfully  closes  his  eyes  and  remains  ignorant  of  facts  he  would  as- 
certain by  a  reasonable  inquiry,  he  is  affected  with  notice  of  them 
just  as  much  as  he  would  be  had  he  made  the  inquiry^® 

§  648.  Notice  of  an  intention  on  the  part  of  the  owner  of  prop- 
erty to  execute  a  lien  upon  it  does  not  prevent  the  person  having  such 
notice  from  taking  a  valid  incumbrance  upon  it.  But  where  a  prior 
mortgage,  which  was  intended  to  be  a  conveyance  in  fee,  was  by 
mistake,  as  executed,  only  a  conveyance  for  life,  and  a  second  mort- 
gagee had  such  actual  notice  of  it  as  induced  him  to  believe  that  the 
mortgage  was  in  fee,  it  was,  as  against  him,  held  to  be  a  mortgage  in 
fee." 

Moreover,  notice  of  an  intention  to  execute  a  deed  is  not  notice 
of  the  contents  of  the  deed  as  executed.^*  A  crditor  may  by  his 
vigilance  secure  his  demand,  if  possible,  by  taking  a  mortgage  from 
his  debtor,  just  as  he  might  by  an  attachment,  although  he  knew 
that  another  creditor  intended  to  make  an  attachment  in  the  one 
case,  or  to  take  a  mortgage  in  the  other,  and  had  taken  steps  for 
effecting  this.''* 

§  650.  A  purchai er  is  not  put  upon  inquiry  by  notice  of  a  deed 
not  in  the  line  of  title  under  which  he  claims.^^  He  is  not  put 
upon  inquiry  by  notice  of  a  deed  which  does  not  necessarily  affect 
the  property  in  question,  especially  if  he  is  at  the  some  time  told 
that  in  fact  it  does  not  affect  it,  but  relates  to  other  property.®^  But 
if  the  notice  be  of  an  instrument  that  actually  does  affect  the  land, 
though  there  may  be  some  doubt  on  the  information  obtained  whether 

mont:    Stevens  v.   Ooodenough,   26  len   v.    McCalla,    25    Iowa,   464,   96 

Vt.  676;  Blaisdell  v.  Stevens,  16  Vt.  Am.  Dec.  56;   Musgrove  v.  Bonser, 

179;    Adams  v.   Soule,   33   Vt   538.  5  Oreg.  313.  20  Am.  Rep.  737;  Han- 

Virginia:    Long  v.  Weller,  29  Oratt.  kinson  v.  Barber,  29  111.  80;   Mont- 

347;  Wood  v.  Krebbs,  30  Gratt  708;  gomery  v.  Keppel,  75   Cal.  128,  19 

Bffinger  V.  Hall,  81  Va.  94;  Hall  v.  Pac.   178;    Bonner  v.   Stephens,   60 

Caldwell,  97  Va.  311,  33  S.  E.  596;  Tex.  616;  Kyle  v.  Ward,  81  Ala.  120. 

Robinson  v.  Crenshaw,  84  Va.  348,  1  So.  468. 

5  S.  E.  222.     Weit  Virginia:   Cain  ^'Oale  v.  Morris,  30  N.  J.  Eq.  285, 

V.  Cox,  23  W.  Va.  594;  Cnimlish  v.  7  Reporter,  436. 

Railroad  Co.  32  W.  Va.  244.     Wis-  "  Ponder  v.  Scott,  44  Ala.  241. 

oontin:    Helms   v.   Chadbourne,   45  "Warden  v.  Adams,  15  Mass.  233; 

Wis.  60;  Parker  v.  Kane,  4  Wis.  1,  Cushing  v.   Hurd,   4   Pick.   252,   16 

65  Am.  Dec.  283.  Am.  Dec.  335. 

"  Bunting  V.  Ricks.  2  Dev.  &  Bat  "^  Satterfield   v.    Malone,   35    Fed. 

Eq.  130;  White  &  Tudor's  Lead.  Cas.  445;    Woods  v.   Farmere,   7   Watts, 

4th  Am.  ed.  vol.  11.  pt.  1,  pp.  152-  382;   Hetherington  v.  Clark.  30  Pa. 

155;  Blaisdell  v.  Stevens,  16  Vt.  179,  St  393;  Ely  v.  Wilcox,  20  Wis.  523; 

186;  Williamson  v.  Brown,  15  N.  T.  St  John  v.  Conger,  40  111.  535;  Ely 

554;  Bumham  v.  Brennan,  10  J.  ft  v.  Plngry,  56  Kan.  17,  42  Pac.  330. 

8.  49;  Baker  v.  Bliss,  39  N.  Y.  70;  » Jones  v.  Smith,  1  Phillips,  244, 

Brinkman  v.  Jones,  44  Wis.  498;  Al-  1  Hare,  43. 
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the  land  is  included  or  not,  the  purchaser  will  be  charged  with  full 
notice  of  the  instrument  if  he  fails  to  make  suitable  inquiry.*' 

If  a  purchaser  buys  either  the  legal  estate  or  an  equitable  interest 
in  land,  having  knowledge  of  an  outstanding  equitable  interest,  he 
is  chargeable  with  notice  of  any  record  of  a  conveyance  or  incum- 
brance of  that  interest.  Knowledge  of  an  equitable  interest  carries 
with  it  notice  of  the  condition  of  such  interest  as  it  appears  upon  the 
public  records.®* 

§  551.  The  inquiry  should  be  prosecuted  by  recourse  to  reliable 
and  disinterested  sources  of  information.  It  is  not  safe  to  rely  upon 
the  statements  of  the  vendor,  or  of  one  who  has  a  motive  for  mis- 
leading the  inquirer.**  If  the  claimant  of  an  adverse  interest  be 
questioned  by  a  purchaser  regarding  such  interest,  and  he  refuses  to 
answer  or  is  unable  to  do  so,  he  should  not  be  allowed  to  allege  that 
the  purchaser  was  put  upon  inquiry  and  is  chargeable  with  notice.*' 
The  purchaser  in  such  case  can  hardly  be  charged  with  bad  faith  in 
not  prosecuting  the  inquiry,  and  not  obtaining  information  which 
was  peculiarly  Within  the  knowledge  of  such  adverse  claimant.  On 
the  contrary,  the  adverse  claimant  might  under  some  circumstances 
be  chargeable  with  bad  faith  in  attempting  to  mislead  the  purchaser.** 
By  merely  examining  the  records,  a  purchaser  put  upon  inquiry  as  to 
a  prior  unrecorded  deed  does  not  discharge  his  duty  in  following  up 
the  inquiry,  for  the  records  can  give  him  no  information  respecting 
an  unrecorded  deed.*^ 

§  552.  If  a  purchaser  put  upon  inquiry  fails  to  prosecute  it  with 
due  diligence,  he  is  conclusively  presumed  to  have  notice  of  the 
facts  that  a  due  inquiry  would  have  disclosed.**    When  it  is  shown 


"Price  v.  McDonald.  1  Md.  403, 
419,  54  Am.  Dec.  657;  Hudson  v. 
Warner,  2  H.  &  G.  415. 

*=*  Jones  V.  Lapham,  15  Kan.  540. 

•♦Blatchley  v.  Osborn,  33  Conn. 
226;  Price  v.  McDonald,  1  Md.  403, 
54  Am.  Dec.  657;  Russell  v.  Petree, 
10  B.  Mon.  184;  Littleton  v.  Gid- 
dings,  47  Tex.  109;  Singer  v.  Ja- 
cobs, 11  Fed.  559. 

*  McGehee  v.  Gindrat,  20  Ala.  95. 

"Broome  v.  Beers,  6  Conn.  J98; 
Carr  v.  Wallace.  7  Watts,  394;  Ep- 
ley  V.  Witherow,  7  Watts,  163;  Les- 
ley V.  Johnson,  41  Barb.  359; 
Brinckerhoff  v.  Lansing,  4  Johns. 
Ch.  65,  8  Am.  Dec.  528;  Fay  v.  Val- 
entine, 12  Pick.  40,  22  Am.  Dec.  397; 
Piatt  v.  Squire,  12  Met.  494;  Miller 
v.  Bingham,  29  Vt.  82;  Stafford  v. 
Ballou,  17  Vt.  329. 

"Blatchley  v.   Osborn,   33   Conn. 


226;  Munroe  v.  Eastman,  31  Mich. 
283;  Shotwell  v.  Harrison,  30  Mich. 
179 ;  Reck  v.  Clapp,  98  Pa.  'St  681. 
^•Whitbread  v.  Boulnois,  1  Young 
&  Coll.  Ex.  303;  Hanbury  v.  Utch- 
field,  2  Myl.  &  Keene,  629;  Kennedy 
V.  Green,  3  Myl.  &  Keene,  699;  Max- 
field  V.  Burton,  17  L.  R.  Eq.  15; 
Hoxie  V.  Carr,  1  Sumn.  173.  Ala- 
bama: Foster  v.  Stall  worth,  62  Ala. 
547.  California:  Montgomery  v. 
Keppel,  75  Cal.  128,  19  Pac.  178; 
Bryan  v.  Tormey,  84  Cal.  126,  21 
Pac.  725,  24  Pac.  319.  Colorado: 
Filmore  v.  Reithman.  6  Colo.  120. 
Georgia:  Hunt  v.  Dunn,  74  Ga.  120. 
Illinois:  Doyle  v.  Teas.  5  111.  202; 
Hankinson  v.  Barbour,  29  111.  80; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Ken- 
nedy, 70  111.  350:  Stokes  v.  Riley, 
121  111.  166.  11  N.  E.  877.  Iowa: 
Wilson  v.  Miller,  16  Iowa,  111.  Ken- 
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that  a  purchaser  had  knowledge  of  facts  suflBcient  to  put  him  on  in- 
qiwry  as  to  the  existence  of  some  right  or  title  in  conflict  with  the 
title  or  interest  he  is  about  to  purchase,  he  is  presumed  to  have  made 
the  inquiry,  and  ascertained  the  extent  of  such  prior  right,  or  to  have 
been  guilty  of  a  degree  of  negligence  equally  fatal  to  his  claim  to  be 
considered  a  bona  fide  purchaser.^*  He  is  chargeable  with  notice  of 
all  facts  that  he  might  have  learned  by  the  exercise  of  reasonable 
diligence,  prosecuting  the  inquiry  in  the  right  direction.*®  Having 
notice  of  the  existence  of  an  unrecorded  deed,  he  has  notice  of  all 
its  contents.*^ 

A  description  of  land  which  is  ambiguous  or  inconsistent  may  be 
suflBcient  to  put  the  purchaser  upon  inquiry  as  to  the  land  intended 
to  be  conveyed.""  The  purchaser  is  certainly  chargeable  with  notice 
if  he  knows  that  the  description  is  erroneous,  and  from  his  knowl- 
edge of  the  property  is  able  to  interpret  the  deed  as  it  was  intended 
to  be  made.®' 

§663.  A  puicliaser  put  upon  inquiry  may  rebut  the  presump- 
tion of  notice  by  showing  that  he  made  due  investigation  without 
discovering  the  prior  right  or  title  he  was  bound  to  investigate.®* 
The  question  whether  he  has  made  due  inquiry  is  one  of  fact,  to  be 
investigated  by  the  jury;  and  consequently  the  results  of  the  in- 
quiry, including  the  statements  made  in  reply  to  the  inquiry,  may 
be  given  in  evidence,  though  such  evidence  is  not  competent  upon 

tneky:  Russell  v.  Petree,  10  B.  Mon. 
184.  Karyland:  Mayor  v.  Williams, 
«  Md.  235;  Price  v.  McDonald,  1 
Md.  403,  54  Am.  Dec.  657.  Kiohi- 
iran:  Schwelss  v.  Woodruff,  73 
Mich.  473,  41  N.  W.  511;  Converse 
T.  Blumrich,  14  Mich.  109,  90  Am. 
Dec.  230;  Oliver  v.  Sanborn.  60 
Mich.  346,  27  N.  W.  527.  Missis- 
«lppi:  Loughrldge  v.  Bowland,  52 
Miss.  546;  Buck  v.  Paine,  50  Miss. 
648;  McLeod  v.  First  Nat.  Bank,  42 
Miss.  99.  Nebraska:  Eiseman  v. 
Gallagher,  24  Neb.  79,  37  N.  W.  941; 
Bradford  v.  Anderson,  60  Neb.  368, 
83  N.  W.  173.  Hew  Hampshire: 
Nute  V.  Nute,  41  N.  H.  60;  Warren 
v^  Swett.  31  N.  H.  332.  New  York: 
Cambridge  Valley  Bank  v.  Delano, 
48  N.  Y.  326;  Howard  Ins.  Co.  v. 
Halsey,  4  Sandf.  577,  8  N.  Y.  271, 
59  Am.  Dec.  478;  Parker  v.  Conner, 
93  N.  Y.  118,  124,  45  Am.  Rep.  178. 
'North  Carolina:  Wlttkowsky  v.  Gid- 
ney,  124  N.  C.  437.  32  S.  E.  731. 
PennsylTania:  Maul  v.  Rider,  59  Pa. 
St.  167;  Jaques  v.  Weeks,  7  Watts, 
261.  South  Carolina:  Maybin  v. 
Kirby,    4    Rich.    Eq.    l05.      Texas: 


Traylor  v.  Townsend,  61  Tex.  144; 
Bacon  t.  O'Connor,  25  Tex.  213. 
Vermont:  Blalsdell  v.  Stevens,  16 
Vt.  179.  Virginia:  Effinger  v.  Hall, 
81  Va.  94.  Wisconsin:  Pringle  v. 
Dunn,  37  Wis.  449,  19  Am.  Rep. 
772;  Helms  v.  Chadbourne,  45  Wis. 
60;  Brinkman  v.  Jones,  44  Wis.  498. 

•Williamson  v.  Brown,  15  N.  Y. 
354,  per  Selden,  J.;  Maul  v.  Rider. 
59  Pa.  St.  167. 

"^PasBumpsic  Sav.  Bank  v.  First 
Nat.  Bank,  53  Vt.  82;  Seymour  v. 
Darrow,  31  Vt.  122,  131. 

"Jones  V.  Williams,  24  Beav.  47; 
George  v.  Kent,  7  Allen,  16;  Martin 
V.  Cauble,  72  Ind.  67;  Willink  v. 
Morris  Canal  &  B.  Co.  4  N.  J.  Eq. 
377;  Hill  v.  Murray,  56  Vt.  177. 

"Carter  v.  Hawkins,  62  Tex.  393. 

•■Carter  v.  Hawkins,  62  Tex.  393. 

•*  Rogers  v.  Jones,  8  N.  H.  264; 
Gregory  v.  Savage,  32  Conn.  250; 
Williamson  v.  Brown,  15  N.  Y.  354; 
Acer  v.  Wescott,  46  N.  Y.  384,  7 
Am.  Rep.  355;  Parker  v.  Conner,  93 
N.  Y.  118,  124,  45  Am.  Rep.  178; 
Barnard  v.  Campau,  29  Mich.  162, 
165;  Schwelss  v.  Woodruff,  73  Mich. 
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the  question  of  the  evidence  of  the  prior  right  or  title  in  regard  to 
which  the  inquiry  was  made.*** 

If  a  purchaser  put  upon  inquiry  as  to  some  claim  or  title  affecting 
the  validity  of  the  title  to  the  land  he  is  about  to  purchase,  makes 
proper  inquiry  in  regard  to  the  matter  of  the  persons  having  or  claim- 
ing an  adverse  interest  in  the  property,  and  they  conceal  or  withhold 
the  information  sought,  such  persons  cannot  afterwards  charge  him 
with  notice  of  the  right  or  claim  not  disclosed.*' 

§  654.  The  burden  of  proof  is  upon  the  person  who  claimi  priority, 
and  cbarges  another  with  notice,  to  make  out  afiBrmatively  that  the 
other  has  such  notice.*^  But  in  case  fraud  has  been  proved,  the  party 
claiming  through  the  fraudulent  transaction  has  the  burden  of  prov- 
ing his  own  good  faith  and  want  of  notice.**  Even  where  no  fraud 
is  shown,  it  is  held  in  some  cases  that  the  burden  of  proof  is  upon  the 
party  claiming  under  the  second  deed  that  he  is  a  purchaser  in  good 
faith  and  for  a  valuable  consideration  without  notice.**  A  recital  in 
the  purchaser's  deed  that  he  had  paid  the  purchase-money  is  not 
sufficient  evidence  to  establish  that  fact  so  as  to  constitute  him  an 
innocent  purchaser  for  value.^*** 

§  556.  Notice  has  effect  if  received  at  any  time  before  the  trade 
is  completed  by  the  payment  of  the  consideration.  A  subsequent  pur- 
chaser is  bound  by  notice  of  a  prior  unrecorded  conveyance,  or  of 
any  other  right  or  title  to  the  property,  although  not  received  till 
after  he  has  agreed  upon  the  terms  of  the  trade,  if  it  be  received  be- 


473,  41  N.  W.  511;  Wilson  v.  Wil- 
liams, 25  Tex.  54;  Bell  v.  Davis,  75 
Ind.  314;  Thompson  v.  Pioche,  44 
Cal.  508;  McGehee  v.  Gindrat,  20 
Ala.  95. 

"Nute  V.  Nute.  41  N.  H.  60; 
Parker  v.  Conner,  93  N.  Y.  118.  124, 
45  Am.  Rep.  178;  Schutt  v.  Large, 
6  Barb.  373;  Chiles  v.  Conley,  2 
Dana,  21;  Rogers  v.  Wiley,  14  111. 
65,  56  Am.  Dec.  491;  M'Mechan  v. 
Grlffing,  3  Pick.  149,  15  Am.  Dec. 
198.  That  the  question  of  due  dili- 
gence is  one  of  law,  see  Pollak  v. 
Davidson,  87  Ala.  551.  6  So.  312; 
Morris  v.  Daniels,  35  Ohio  St.  406. 

••  Kelly  V.  Fairmount  Land  Co.  97 
Va.  227,  33  S.  E.  598. 

"Ryder  v.  Rush,  102  111.  338; 
Brown  v.  Welch,  18  111.  343,  68  Am. 
Dec.  549;  Rogers  v.  Wiley,  14  111. 
65.  56  Am.  Dec.  491;  Fort  v.  Burch, 
6  Barb.  60,  78;  Center  v.  Planters* 
&  Merchants'  Bank,  22  Ala.  743; 
Lambert  v.  Navman,  56  Ala.  623; 
Bartlett  v.  Varner.  56  Ala.  580;  Pol- 
lak V.  Davidson,  87  Ala.  551,  6  So. 


312;  McCormick  v.  Leonard,  38 
Iowa,  272;  Miles  v.  Blanton,  3  Dana, 
525;  Van  Wagenen  v.  Hopper,  8  N. 
J.  Eq.  684,  707;  Marshall  v.  Dun- 
ham, 66  Me.  539;  Butler  v.  Stevens, 
26  Me.  484;  Vest  v.  Michle.  31  Gratt 
149.  31  Am.  Rep.  722. 

••Davis  V.  Nolan,  49  Iowa,  683; 
Letson  V.  Reed,  45  Mich.  27,  7  N.  W. 
231 ;  Berry  v.  Whitney,  40  Mich.  65. 

••Sillyman  v.  King,  36  Iowa.  207; 
Rush  V.  Mitchell,  71  Iowa,  333,  32 
N.  W.  367;  Arlington  State  Bank 
V.  Paulsen,  57  Neb.  717,  78  N.  W. 
303;  American  Exch.  Bank  v.  Fock- 
ler,  49  iNeb.  713,  68  N.  W.  1039; 
Yeend  v.  Weeks,  104  Ala.  331,  16 
So.  165;  Bassick  Min.  Co.  v.  Davis, 
11  Colo.  130,  17  Pac.  294;  Weber 
V.  Rothchlld.  15  Oreg.  385,  16  Pac. 
650;  Richards  v.  Snyder,  11  Greg. 
501,  6  Pac.  186;  Lupo  v.  True,  16 
S.  C.  579;  Ferry  v.  Lalble,  81  N.  J. 
Eq.  566. 

*••  Bremer  v.  Case,  60  Tex.  151; 
Watkins  v.  Edwards,  23  Tex.  448. 
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fore  he  has  actually  paid  the  consideration,  or  in  any  way  put  him- 
self to  disadvantage  by  a  partial  completion  of  the  transaction.^**^ 
If  a  mortgagee  has  notice  of  a  prior  imrecorded  mortgage  before  pay- 
ing over  the  money  secured  by  his  mortgage,  he  takes  subject  to  the 
unrecorded  mortgage,  though  Jiis  own  mortgage  has  already  been  re- 
corded.**** But  after  the  sale  is  completed  by  the  payment  of  the 
consideration,  notice  of  a  prior  mortgage  is  without  effect.*®* 

§  666.  A  purchaser  who  has  paid  a  part  of  the  purchase-money 
before  receiving  notice  of  prior  equities  or  rights  is  protected  to  the 
extent  of  such  payment,  but  no  further.****  He  is  entitled  to  invoke 
the  aid  of  the  equitable  principle,  that  he  who  asks  equity  must  do 
equity,  and  therefore  the  adverse  claimant  should  reimburse  the 
amount  actually  paid  by  the  purchaser  before  receiving  notice  of  the 


*"  Beckett  v.  Cordley,  1  Bro.  C.  C. 
353;  Wormley  V.  Wormley,  8  Wheat 
421;  Wood  V.  Mann,  1  Sumn.  506; 
Flagg  V.  Mann.  2  Sumn.  486;  Hozie 
V.  Carr,  1  Sumn.  173;  Bank  of 
United  States  v.  Lee,  5  Cranch,  319. 
Alabama:  Wells  v.  Morrow,  38  Ala. 
125;  Nelson  v.  Dunn,  15  Ala.  501. 
Arkansas:  Duncan  v.  Johnson,  13 
Ark.  190.  Illinois:  Baldwin  v. 
Sager,  70  111.  503;  Keys  y.  Test,  33 
111.  316;  Schultze  v.  Houfes,  96  111. 
335;  Mosfaier  v.  Knox  College,  32 
111.  155;  Brown  v.  Welch,  18  111.  343, 
68  Am.  Dec.  549.  Indiana:  Wilson 
▼.  Hunter,  30  Ind.  466;  Rhodes  v. 
Green,  36  Ind.  7,  10;  Lewis  v  Phil- 
lips, 17  Ind.  108,  79  Am.  Dec.  457; 
Anderson  v.  Hubble,  93  Ind.  570,  47 
Am.  Rep.  394.  Iowa:  English  v. 
Waples,  13  Iowa,  57;  Kitteridge  v. 
Chapman,  36  Iowa,  348.  Kentucky: 
Blight  v.  Banks,  6  T.  B.  Mon.  191, 
17  Am.  Dec.  136.  Kiehigan: 
Palmer  v.  Williams,  24  Mich.  328; 
Blanchard  v.  Tyler,  12  Mich.  329, 
86  Am.  Dec.  57;  Warner  v.  Whit- 
taker,  6  Mich.  133.  72  Am.  Dec.  65; 
Dixon  V.  Hill,  5  Mich.  404.  Kinne- 
iota:  Minor  ▼.  Willoughby.  3  Minn. 
239.  XiMlisippl:  Kilcrease  v.  Lum, 
36  Miss.  569.  Kissonri:  Bishop  v. 
Schneider,  46  Mo.  472.  2  Am.  Rep. 
533;  Aubuchon  v.  Bender,  44  Mo. 
560;  Paul  y.  Fult6n.  25  Mo.  156. 
Vew  Hampshire:  Patten  v.  Moore, 
32  N.  H.  382.  Hew  Jersey:  Haugh- 
wort  v.  Murphy,  21  N.  J.  Bq.  118; 
Dean  ▼.  Anderson,  34  N.  J.  Eq.  496; 
Losey  v.  Simpson.  11  N.  J.  Eq.  246. 
'Sew  York:  Penfleld  v.  Dunbar,  64 
Birb.  239:  Farmers*  Loan  Co.  v. 
MiiUbv,  8  Paiee.  Sfii  •  Murro^  v. 
Ballon,  1  Johns.  Ch.  566 ;  Heatley  v. 


Fluster,  2  Johns.  Ch.  159;  Jewett 
V.  Palmer,  7  Johns.  Ch.  65,  11  Am. 
Dec.  401;  Weaver  v.  Barden,  49  N. 
Y.  286.  Ohio:  Morris  v.  Daniels,  35 
Ohio  St.  406.  Oregon:  Musgrove  v. 
Bonser,  5  Oreg.  313,  20  Am.  Rep. 
737;  Wood  v.  Raybum,  18  Oreg.  8, 
22  Pac.  521.  Pennsylvania:  Henry 
V.  Raiman,  25  Pa.  St  354,  64  Am. 
Dec.   703;    Hoffman  v.   Strohecker, 

7  Watts,  86,  32  Am.  Dec.  740.  South 
Carolina:  Bush  v.  Bush,  3  Strobh. 
Eq.  131,  51  Am,.  Dec.  675.  Tennes- 
see:   Otis  V.  Payne,  86  Tenn.  663, 

8  S.  W.  848.  Texas:  Bonner  v. 
Stephens,  60  Tex.  616;  Fralm  v. 
Frederick,  32  Tex.  294.  Wisconsin: 
Everts  v.  Agnes,  4  Wis.  343,  65  Am. 
Dec.  314. 

'« Schultze  V.  Houfes,  96  111.  335; 
Otis  V.  Payne,  86  Tenn.  663,  8  S.  W. 
848. 

*"  Syer  v.  Bundy,  9  La.  Ann.  540; 
Jamison  v.  GJemenson,  10  Wis.  411; 
Lynch  v.  Hancock,  14  S.  C.  66;  Red- 
den V.  Miller,  95  111.  336. 

''' Redden  v.  Miller,  95  111.  336; 
Baldwin  v.  Sager,  70  111.  503;  Mo- 
shier  V.  Knox  College,  32  111.  155; 
Lewis  V.  Phillips.  17  Ind.  108,  79 
Am.  Dec.  457;  Kitteridge  v.  Chap- 
man. 36  Iowa,  348;  Stalker  v.  Mc- 
Donald, 6  Hill.  93.  40  Am.  Dec.  389; 
Tufts  V.  Tufts,  18  Wend.  621;  Dixon 
V.  Hill,  5  Mich.  404;  Thomas  v. 
Stone.  Walk.  Ch.  117;  Fessler's 
App.  75  Pa.  St.  483,  502;  Juvenal  v. 
Jackson.  14  Pa.  St.  519;  Losey  v. 
Simpson.  11  N.  J.  Eq.  246:  Hausch- 
wont  V.  Murphy,  22  N.  J.  Eq.  531; 
Florence  S.  M.  Co.  v.  Zeigler.  58 
Ala.  221,  225;  Marchbanks  v.  B«tik«. 
44  Ark.  48:  Hardin  v.  Harrington, 
11  Bush,  367. 
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claim.^'**  But  he  is  not  protected  in  any  payment  made  by  him  after 
receiving  notice  of  any  prior  right  or  equity  in  another.  ^®'  A  pay- 
ment by  giving  a  mortgage  for  a  part  of  the  purchase-money,  after 
the  purchaser  had  received  notice  of  a  prior  unrecorded  conveyance, 
does  not  protect  the  purchaser,  and  any  payment  made  by  him  upon 
such  mortgage  is  made  in  his  own  wrong.^®^ 

Even  if  the  purchaser  has  given  a  mortgage,  receiving  a  bond  or 
a  note  not  negotiable,  before  receiving  notice  of  a  prior  unrecorded 
deed,  but  receives  such  notice  afterwards,  'before  making  payment 
of  the  note  and  mortgage,  he  is  not  entitled  to  claim  the  protection 
of  a  bona  fide  purchaser,  and  a  subsequent  payment  6f  the  note  is 
in  his  own  wrong,^^^  This  is  upon  the  ground  that  it  is  in  the  power 
of  the  purchaser  to  resist  the  payment  of  his  mortgage,  in  whose- 
soever hands  it  may  be.  But  if  the  purchaser  has  given  a  negotia- 
ble note  secured  by  mortgage  for  a  part  of  the  purchase-money,  the 
assignee  of  such  mortgage  takes  it  free  from  all  prior  equities,  and 
it  is  not  in  the  power  of  the  mortgagor  to  resist  the  pajTnent;  and 
therefore  the  giving  of  such  a  mortgage  for  a  part  of  the  purchase- 
money  is  a  payment  which  protects  the  purchaser  against  any  equities 
of  which  he  had  no  notice  before  the  giving  of  the  mortgage,  though 
he  may  have  received  notice  while  the  mortgage  is  still  outstanding.^^' 

§  557.  A  purchaser  with  notice  may  acquire  a  good  title  from 
one  who  was  a  purchaser  for  value  without  notice.  The  rule  that  a 
purchaser  of  property,  with  notice  of  some  prior  adverse  claim  to  or 
interest  in  such  property,  takes  subject  to  such  interest,  is  subject 
to  the  limitation  that,  if  a  person  with  such  notice  acquires  a  legal 
title  to  the  property  from  one  who  is  without  such  notice,  he  is  en- 
titled to  the  same  protection  as  his  vendor,  as  otherwise  it  would  very 
much  clog  the  sale  of  estates."^    A  purchaser  without  notice  would 

*«Youst  V.  Martin.  3  S.  &  R.  423;  >«Hall  v.  Hall,  38  Ala.  131;   Dig- 
Bellas   V.    McCarty,    10   Watts.    13;  by  v.  Jones,  67  Mo.  104. 
Kitteridge    v.    Chapman,    36    Iowa,  "*Lowther  v.  Carlton,  2  Atk.  242; 
348.  Brandlyn  v.  Ord,  1  Atk.  571;   Har- 

'"  Warner  v.  Whittaker,  6  Mich,  risen  v.  Forth,  Prec.  Ch.  51;  Sweet 

133,  72  Am.  Dec.  65;  Wells  v.  Mor-  v.  Southcote,  2  Bro.  Ch.  66,  1  Bro. 

row,  38  Ala.  125.  C.  C.   353;    Piatt  v.  Vattier.   1  Mc- 

**^  Losey  v.  Simpson,  11  N.  J.  Bq.  Lean,  146 ;  Bean  v.  Smith,  2  Mason. 

246;  Quirk  v.  Thomas,  6  Mich.  76;  252;   Wood  v.  Mann,  1  Sumn.  506; 

Marchbanks  v.  Banks.  44  Ark.  48;  Boone  v.  Chiles,   10   Pet   177,   209. 

Jewett  V.  Palmer,  7  Johns.  Ch.  65,  Alabama:     Bartlett   v.    Vamer,    56 

11  Am.  Dec.  401.  Ala.    580;    Cahalan    v.    Monroe.    56 

'«Blanchard    v.    Tyler,    12    Mich.  A'-.    303;    Whitfield   v.   Riddle,   78 

339,  86  Am.  Dec.  57;  Lewis  v.  Phil-  Ala.    99.     Arkansas:      Fargason   y. 

lips,  17  Ind.  108,  79  Am.  Dec.  457;  Edrington,  49  Ark.  207,  4  S.  W.  763. 

Rhodes   v.    Oreen,    36    Ind.    7,    10;  California:     Abadie    v.    Lobero.   36 

Haughwout  V.  Murphy,  21  N.  J.  Eq.  Cal.    390.     Connecticut:      Blatchley 

118;   Green  v.  Oreen,  41  Kan.  472,  v.  Osbom,  33  Conn.  226.     Florida: 

21  Pac.  586.  Doyle  v.  Wade,   23   Fla.   90,  1  So. 
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otherwise  be  deprived  of  the  full  measure  of  protection  to  which  he 
is  entitled,  that  is,  a  free  right  of  disposal, — ^the  right  to  sell  and 
transfer  a  perfect  title  to  any  purchaser. 

Therefore,  if  a  person  takes  a  mortgage  or  other  conveyance  with 
notice  of  a  prior  incumbrance,  but  takes  it  from  one  who  purchased 
for  value  without  such  notice,  and  therefore  acquired  a  title  good 
against  such  incumbrance,  such  subsequent  purchaser  with  notice  may 
shelter  himself  under  the  protection  which  the  law  affords  his  grantor ; 
he  takes  the  latter^s  rights."^  The  grantor  must,  however,  have  been 
a  purchaser  for  value,  and  not  merely  a  volunteer  who  took  a  title 
subject  to  equities,  as  in  such  case  the  purchaser  jErom  him  would  take 
subject  to  the  same  equities.  ^^*  When  the  party  without  notice  is 
only  a  nominal  party,  and  the  real  party  in  interest  has  notice,  neither 
can  be  considered  a  purchaser  without  notice.^^'  One  who  takes  a 
mortgage,  with  notice  of  a  prior  unrecorded  mortgage,  is  not  the  less 
a  purchaser  with  notice,  and  subject  to  such  mortgage,  because  he  is  at 
the  same  time  informed  that  the  debt  secured  by  such  mortgage  is 
usurious.^  ^* 

A  judgment  creditor  who  has  notice  of  an  unrecorded  mortgage 
holds  his  lien  subject  to  the  'mortgage.^" 

516;   Eldridge  v.  Post,  20  Fla.  579.  Johns.  Ch.  213;  Lacustrine  Fer.  Co. 

OeoT^a:     Lee  v.  Cato,  27  Ga.  637,  v.  Lake  Guano  &  F.  Co.  82  N.  Y. 

73  Am.  Dec.  746;  Colquitt  v.  Thom-  476;  WOod  v.  Chapin,  13  N.  Y.  509, 

as,  8  Ga.  258.     lUinois:      Shinn  v.  6V  Am.  Dec.  62.     Nevada:     Allison 

Shinn,   15   Bradw.  141;    St.  Joseph  v.  Hagan,  12  Nev.  38.     North  Caro- 

Manuf.  Co.  v.  Daggett,  84  111.  556.  Una:     Taylor  v.  Kelly,*  3  Jones  Eq. 

Indiana:       Trentman    v.    Eldridge,  240.     Ohio:      Card   v.   Patterson,   5 

98   Ind.   525;    Sharpe   v.   Davis,   76-  Ohio  St.  319.     Pennsylvania:     Ash- 

Ind.   17;    Evans  v,  Nealis,  69   Ind.  ton's  App.  73  Pa.  St.  153;  Church  v. 

148;  McShirley  v.  Birt,  44  Ind.  382.  Ruland,  64  Pa.  St.  432;   Bracken  v. 

Iowa:     East  v.  Pugh,  71  Iowa.  162,  Miller,    4    W.    &    S.    102;    Hood    v. 

32  N.   W.   309.     Kaine:      Pierce  v.  Fahnestock,   8  Watts,   489,   34   Am. 

Faunce,    47    Me.    507;    Brackett   v.  Dec.  489.   Vermont:  Barber  v.  Rich- 

Ridlon,    54    Me.    426 ;    Hill    v.    Mc-  ardson,  57  Vt.  408 ;  Day  v.  Clark.  25 

Nichol,  76  Me.  314,    Kassachnsetts :  Vt.  397.    Virginia:     Rorer  Iron  Co. 

Dana    v.    Newhall,    13    Mass.    498;  v.  Trout,  83  Va.  397,  2   S.  E.  713. 

Trull  V.   Bigelow,   16   Mass.   406,   8  Wisconsin:      Pringle    v.    Dunn,    37 

Am.  Dec.  444;    Boynton  v.  Rees,  8  Wis.  449,  467,  19  Am.  Rep.  772. 

Pick.  329,  19  Am.  Dec.  326;  Glidden  '"Harrington   v.   Allen,   48   Miss. 

V.  Hunt,  24   Pick.  221.     Michigan:  492;    Chance  v.  McWhirter,  26  Ga. 

Shotwell  V.  Harrison,  22  Mich.  410.  315. 

Xistissippi:     Lusk  v.  McNamer.  24  "» Johns  v.  Sewell,  33  Ind.  1. 

Miss.  58.    Missouri:     Funkhouser  v.  "»  Runkle  v.  Gaylord,  1  Nev.  123; 

Lay,  78  Mo.  458.     New  Hampshire:  Murphy  v.  Nathans,  46  Pa.  St.  508. 

Bell  V.  Twilight,  ^  18  N.  H.  159.  45  See,  also.  Chance  v.  McWhorter,  26 

Am.  Dec.  367.    New  Jersey:     Roll  v.  Ga.  315. 

Rea,  50  N.  J.  L.  264,  12  Atl.  905;  "*  Beverley    v.    Brooke,    2    Leigh, 

Holmes  v.  Stout.  10  N.  J.  Eq.  410.  425. 

New  York:  Cook  v.  Travis,  22  Barb.  "'See  §  461;  Williams  v.  Tatnall, 

338.  20  N.  Y.  400;  Varick  v.  Briggs.  29  111.  553;   Thomas  v.  Vanlieu,  28 

6  Paige,  323;  Webster  v.  Van  Steen-  Cal.  616.    But  see  Smith  v.  Jordan, 

bergh.   46  Barb.   211;    Demarest  v.  25  Ga.  687;  Condit  v.  Wilson,  36  N. 

W3mkoop.  3  Johns.  Ch.  147,  8  Am.  J.  Eq.  370. 
Dec.    467;    Bumpus    v.    Platner,    \ 
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It  is  no  defence  to  one  who  takes  a  deed  of  land,  with  actual  knowl- 
edge on  his  part  of  a  previous  mortgage  upon  it,  that  the  parties  to 
the  mortgage  agreed  that  it  should  not  be  recorded,  and  the  mortgagee 
received  a  written  guaranty  "to  hold  him  harmless  from  any  loss  by 
reason  of  not  recording  the  deeds." *^' 

§668.  But  the  title  of  a  purchaser  without  notice  cannot  be 
transferred  free  from  equities  back  to  a  prior  g^rantor  who  was 
charged  with  notice  at  the  time  he  acquired  his  former  title,  for 
a  purchaser  cannot  be  allowed  to  clear  off  the  existing  equities,  of 
which  he  had  notice,  by  transferring  the  title  to  an  innocent  pur- 
chaser, and  then  repurchasing  the  property.  The  existing  equities 
of  which  he  had  knowledge  revive  and  attach  to  the  property  to 
the  same  extent  that  they  formerly  attached  to  it  in  his  hands."' 
Thus,  a  second  mortgage,  which  in  the  hands  of  the  mortgagee  is 
subject  to  a  prior  subsisting  mortgage  by  reason 'of  his  notice  thereof, 
it  not  being  a  lien  of  record,  becomes,  in  the  hands  of  an  assignee 
for  value  and  without  notice,  free  of  such  prior  equitable  lien.  But 
the  priority  of  the  second  mortgage  is  lost  if  it  be  again  assigned  to 
the  former  owner,  who  had  notice  of  the  prior  equity  of  the  first  mort- 
gage; and  it  is  also  lost,  and  the  equity  of  the  first  mortgage  reat- 
taches, in  case  there  is  a  foreclosure  sale  under  the  second  mortgage, 
and  the  second  mortgagee,  who  had  notice  of  the  prior  equity  of  the 
first  mortgage,  becomes  the  purchaser  at  such  foreclosure  sale.^" 

§  668.  A  person  without  notice  may  in  good  faith  acquire  a  legal 
title  from  one  who  has  notice  gf  a  prior  equitable  right.^^*     In 

^*  Lord  V.  Doyle,  1  Cliff.  453.  lis  v.  Valletta,  4  Met  186.    Xaiae: 

"'Trentman  v.  Eldrldge,  98  Ind.  Knox  v.  SlUoway,  10  Me.  261;  Hill 

525;    Bumpus  v.  Plainer,  1  Johns,  y.   McNichol,   76   Me.   314.     Xatta- 

Ch.  213;  Clark  v.  McNeal,  114  N.  T.  ohusetts:    Olidden  v.  Hunt.  24  Pick. 

287,  21  N.  E.  405;  Schutt  v.  Large,  221;     Connecticut    v.    Bradisfa,    14 

(  6  Barb.  373;  Church  v.  Church,  25  Mass.    296;    Trull    v.    Bigelow,    16 

Pa.  St  278;   Church  v.  Ruland,  64  Mass.  406;  Somes  v.  Brewer,  2  Pick. 

Pa.   St   432;    Allison  v.   Hagan,   12  184,  13  Am.  Dec.  406;  Morse  v.  Cur- 

Nev.  38;  Ely  v.  Wilcox,  26  Wis.  91;  tis,  140  Mass.  112,  2  N.  E.  929,  54 

Troy  City  Bank  y.  Wilcox,  24  Wis.  Am.  Rep.  456.     Klsslssippi:      Price 

671;   Mitchell  v.  Aten,  37  Kan.  33,  v.  Martin,  46  Miss.  489.   Hew  Hamp- 

14  Pac.  497.  shire:     Bell  v.  Twilight,  18  N.  H. 

>»  Clark  V.  McNeal.  114  N.  Y.  287,  159,  45  Am.  Dec.  367;  Holt  v.  Rus- 

21  N.  E.  405.  sell,    56   N.    H.    559.     Hew   Jersey: 

*"Mertins    v.    Joliffe,    Amb.    311,  Smith  v.  Vreeland,  16  N,  J.  Eq.  198; 

313;    Attorney-General    v.    Wilklns,  Danbury  v.  Robinson,  14  N.  J.  Eq. 

17    Beav.    285,    293;     Harrison    v.  213,  82  Am.  Dec.  244.     Hew  York: 

Forth,    Prec.    Ch.    51;    M'Queen    v.  Varick    v.    Briggs,    6    Paige,    323; 

Farquhar,  11  Ves.  467,  478;  Bean  v.  Demarest  v.  Wynkoop,  3  Johns.  Ch. 

Smith,    2    Mason,    252.      Alabama:  129,  8  Am.  Dec.  467;  Jackson  v.  Van 

Mallory    v.    Stodder,    6    Ala.    801.  Valkenburgh,    8    Cow.    260.      South 

Georgia:     Lee  v.  Cato,  27  Ga.  637,  Carolina:     Jones  v.  Hudson.  23  S. 

73  Am.  Dec.  746.    Illinois:     Paris  v.  C.  494.    Texas:     Moore  v.  Curry,  36 

Lewis.  85  111.  597.  Kentucky:    Hard-  Tex.   668.     Wisconsin:      Pringle   v. 

in  V.  Harrington.  11  Bush,  367;  Wil-  Dunn,  37  Wis.  449,  19  Am.  Rep.  772. 
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Massachusetts  this  is  declared  to  be  a  rule  of  property  established  by 
the  early  decisions  cited,  which  ought  not  to  be  departed  from.  The 
owner  of  land  mortgaged  it  to  A.,  and  then  mortgaged  it  to  B.,  who 
had  notice  of  the  earlier  mortgage,  and  who  recorded  his  mortgage 
before  the  mortgage  to  A.  was  recorded.  After  both  mortgages  were 
recorded,  B.  assigned  his  mortgage  to  C,  who  had  no  actual  notice 
of  the  mortgage  to  A.  It  was  held,  on  a  writ  of  entry  by  A.  against 
C,  that  C.  had  the  better  title  to  the  land."®  The  last  purchaser's 
"own  bona  fides  is  a  good  defence,  and  the  mala  fides  of  his  vendor 
ought  not  to  invalidate  it."  Therefore,  although  one  who  has  notice 
of  a  prior  unrecorded  mortgage  cannot  himself  purchase  the  land, 
or  take  a  mortgage  upon  it,  without  its  being  subject  to  such  unre- 
corded mortgage,  yet  if  he  sells'  the  land  of  the  mortgage  to  a  pur- 
chaser in  good  faith,  before  the  record  of  the  prior  mortgage,  the 
purchaser  from  him  will  acquire  a  title  superior  to  the  unrecorded 
mortgage;  but  should  such  purchaser  omit  to  record  his  deed  or 
assignment  until  the  mortgage  is  recorded,  he  would  stand  in  no 
better  position  than  his  assignor.^^^ 

In  like  manner  an  attaching  creditor  without  notice  of  an  un- 
recorded deed  will  hold  the  estate,  although  the  debtor  had  notice 
of  it."« 

III.  Implied  Notice. 

§  560.  Implied  notice  arises  out  of  the  legal  relation  of  a  person 
who  has  no  notice  with  another  who  has  notice.  Thus  notice  to  the 
principal  is  implied  from  notice  to  his  agent.  When  an  agent  acquires 
a  knowledge  of  any  matters  or  instruments  affecting  the  title  of  any 
lands,  about  the  purchase  or  mortgage  of  which  he  is  employed,  and 
this  knowledge  is  such  that  it  is  his  duty  to  communicate  it  to  his 
principal,  the  law  imputes  this  knowledge  to  the  principal;  or,  in 
other  words,  notice  to  the  principal  of  such  matters  or  instruments  is 


""Morse  v.  Curtis,  140  Mass.  112. 
The  court  refer  to  Plynt  v.  Arnold, 
2  Met.  619,  where  Shaw,  C.  J.,  ex- 
presses his  individual  opinion 
against  the  earlier  decisions;  but 
the  Judgment  of  the  court  was  put 
upon  another  ground,  and  his  re- 
marks are  to  be  considered  in  the 
light  of  dicta,  and  not  as  overruling 
the  earlier  adjudications.  "The  bet- 
ter rule,  and  the  one  the  least  likely 
to  create  confusion  of  titles,  seems 
to  us  to  be,  that,  if  a  purchaser,  up- 
on examining  the  registry,  finds  a 
conveyance  from  the  owner  of  the 
land  to  his  grantor,  which  give  him 
a  perfect  record  title  completed  by 
what  the  law,  at  the  time  it  is  re- 


corded, regards  as  equivalent  to  a 
livery  of  seisin,  he  is  entitled  to 
rely  upon  such  record  title,  and  is 
not  obliged  to  search  the  records 
afterwards,  in  order  to  see  if  there 
has  been  any  prior  unrecorded  deed 
of  the  original  owner." 

"^  §  475;  Fort  v.  Burch,  5  Denio, 
187;  Jackson  v.  Van  Valkenburgh,  8 
Cow.  260;  Stroud  v.  Lockhart,  4 
Dall.  153;  Harrington  v.  Allen,  48 
Miss.  492;  Westbrook  v.  Gleason.  79 
N.  Y.  23.  reversing  14  Hun,  245; 
Doherty  v.  Stimmel,  40  Ohio  St 
294;  Claiborne  v.  Holland,  88  Va. 
1047,  14  S.  E.  915. 

»«  Coffin  V.  Ray,  1  Met.  212. 
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implied.^*'  Such  notice  is  sometimes  called  constructive,  but  it  is 
really  implied  from  the  identity  of  principal  and  agent,  and  not  im- 
puted by  virtue  of  a  construction  placed  upon  their  conduct  or  rela- 
tion. 

Notice  to  an  agent,  to  bind  the  principal,  must  be  brought  home 
to  the  agent  while  engaged  in  the  business  and  negotiation  of  the 
principal,  and  when  it  would  be  a  breach  of  trust  in  the  former  not 
to  communicate  the  knowledge  to  the  latter.^^*  The  agency  must 
also  be  established.^^'  Notice  to  an  attorney  not  retained  in  the 
matter  in  regard  to  which  notice  to  the  attorney  is  shown  is  not  notice 
to  the  principal. ^**  The  knowledge  or  notice  of  facts  acquired  by  an 
attorney,  while  engaged  in  the  business  of  his  client,  is  knowledge  or 
notice  of  them  by  the  client  himself  .^*^    Notice  to  one  interested  in  the 


*"  Fuller  V.  Benett,  2  Hare,  394; 
Smith  V.  Ayer,  101  U.  S.  320;  May 
V.  Le  Claire,  11  Wall.  217.  Cali- 
fornia: Donald  v.  Beals,  57  Cal.  399. 
Connecticut:  Clark  v.  Fuller,  39 
Conn.  238;  First  Nat  Bank  v.  New 
Milford,  36  Conn.  93.  Illinois:  Haas 
V.  Sternbach,  156  111.  44,  41  N.  E. 
51;  Fischer  v.  Tuohy,  186  111.  143, 
57  N.  E.  801;  Miller  v.  Whelan,  158 
111.  544;  42  N.  E.  59;  Whitney  v. 
Burr,  115  HI.  289,  3  N.  E.  434;  In- 
ter-State Build.  &  Loan  Asso.  v. 
Ayers,  177  111.  9,  52  N.  E.  342. 
Iowa:  Walker  v.  Schreiber,  47  Iowa, 
529;  Smith  v.  Dunton,  42  Iowa,  48; 
Yerger  v.  Barz,  56  Iowa,  77,  8  N.  W. 
769.  Kentucky:  Willis  v.  Vallette, 
4  Met.  186.  Kississippi:  Allen  v. 
Poole,  54  Miss.  323.  Kissourl: 
Meier  v.  Blume,  80  Mo.  179.  Ne- 
braska: Coggswell  V.  Griffith,  23 
Neb.  334,  36  N.  W.  538.  New  Hamp- 
shire: Hovey  v.  Blanchard,  13  N.  H. 
145.  New  Jersey:  Stanley  v.  Cham- 
berlin,  39  N.  J.  L.  565;  Losey  v. 
Simpson,  11  N.  J.  Eq.  246.  New 
York:  Jackson  v.  Van  Valkenburgh, 
8  Cow.  260;  Williamson  v.  Brown. 
15  N.  Y.  354,  359;  Bank  of  U.  S.  v. 
Davis,  2  Hill,  451;  Josephthal  v. 
Heyman,  2  Abb.  N.  C.  22;  Joseph- 
thai  V.  Steffen,  8  N.  Y.  Weekly  Dig. 
61:  Dusenbury  v.  Hulbert  59  N.  Y. 
541;  Benedict  v.  Arnoux,  154  N.  Y. 
715,  728,  49  N.  E.  326.  Pennsyl- 
vania: Bigley  V.  Jones.  114  Pa.  St. 
510,  7  Atl.  54;  Farrington  v.  Wood- 
ward. 82  Pa.  St  259.  Tennessee: 
Myers  v.  Ross,  3  Head.  59;  Tagg  v. 
Tenn.  Nat.  Bank,  9  Heisk.  479. 

»*•  Satterfleld  v.  Malone.  35  Fed. 
445.  Alabama:  Pepper  v.  Georee, 
51   Ala.    190;    Farmer  v.   American 


Mortg.  Co.  116  Ala.  410,  22  So.  426. 
California:  May  v.  Borel.  12  Cal.  91. 
Connecticut:  Clark  v.  Fuller,  39 
Conn.  238.  Georgia:  Fry  v.  Shehee, 
55  Ga.  208.  Iowa:  Smith  v.  Dun- 
ton,  42  Iowa.  48.  Kansas:  Ely  v. 
Pingry,  56  Kan.  17,  42  Pac,  330; 
School  District  v.  Taylor,  19  Kan. 
287;  Greer  v.  Higgins.  20  Kan. 
420;  Mitchell  v.  Aten,  37  Kan.  33,. 
14  Pac.  497.  Kentucky:  Willis  v. 
Vallette,  4  Met.  186.  New  Hamp- 
shire: Tucker  v.  Tilton,  55  N.  H. 
223.  New  York:  Weisser  v.  Deni- 
son,  10  N.  Y.  68,  61  Am.  Dec.  731; 
Hodgkins  v.  Montgomery  Co.  Ins. 
Co.  34  Barb.  213;  New  York  Cent 
Ins.  Co,  V.  Nat.  Protection  Ins.  Co. 
20  Barb.  468;  Hajrwood  v.  Shaw.  16 
How.  Pr.  119.  Pennsylvania:  Bar- 
bour V.  Wlehel,  116  Pa.  St.  308,  9 
Atl.  520;  Houseman  v.  Girard  Loan 
Asso.  81  Pa.  St.  256.  Virginia: 
Morrison  v.  Bausemer,  32  Gratt 
225.  Wisconsin:  Pringle  v.  Dunn» 
37  Wis.  449,  19  Am.  Rep.  772. 
Washington:  Pacific  Manuf.  Co.  v. 
Brown,  8  Wash.  347,  36  Pac.  273. 

''^Caughman  v.  Smith,  28  S.  C. 
605,  5  S.  E.  362. 

"•Mack  V.  Mcintosh.  181  111.  633, 
5?  N.  E.  1019;  Steinmeyer  v.  Stein- 
meyer,  55  S.  C.  9,  33  S.  E.  15;  Ar- 
rington  v.  Arrington.  114  N.  C.  151. 
19  S.  E.  351 ;  Melms  v.  Pabst  Brew- 
ing Co.  93  Wis.  153,  66  N.  W.  518. 
57  Am.  St.  899. 

*"  MaxHeld  v.  Burton.  17  L.  R.  Eq. 
15;  Smith  v.  Ayer.  101  U.  S.  320; 
May  V.  Le  Claire.  11  Wall.  217. 
Iowa:  Sowler  v.  Day,  58  Iowa.  252. 
12  N.  W.  297:  Shoemake  v.  Smith. 
80  Iowa.  655,  45  N.  W.  744;  Jones  v. 
Bamford.    21    Iowa.    217.      Kalne: 


543  IMPLIED  NOTICE.  [§    561 

purchase  of  land,  though  his  name  does  not  appear  in  the  conveyance, 
this  being  made  to  another,  is  notice  to  the  latter.**®  Notice  to  a  trus- 
tee is  generally  notice  to  the  cestui  que  trust.***  Notice  to  one  of  sev- 
eral joint  owners  or  notice  to  one  of  several  trustees  jointly  holding 
title  is  notice  to  all.**®  Where  a  mortgage  is  executed  to  a  firm  knowl- 
edge by  one  member  of  the  firm  that  the  mortgagor  had  not  paid  the 
purchase-money  for  the  land  mortgaged,  whereby  his  vendor  had  a 
lien  thereon  for  the  purchase-money,  all  the  members  of  the  firm  are 
affected  with  notice  of  such  fact  and  the  lien  is  superior  to  the  mort- 
gage.*** 

Where  a  solicitor  induced  a  client  to  take  a  mortgage  upon  the 
lands  of  a  third  person  situate  in  the  county  of  Middlesex,  in  England, 
and  soon  afterwards  induced  a  second  client  to  advance  money  on  a 
mortgage  of  the  same  lands,  without  informing  hiin  of  the  existence 
of  the  first  mortgage,  and  the  second  mortgage  was  registered  before 
the  first  mortgage  was  registered,  it  was  held  that  the  holder  of  the  sec- 
ond mortgage  must  be  taken  to  have  had,  through  the  solicitor,  notice 
of  the  first  mortgage,  and  could  not  by  the  prior  registration  obtain 
priority.***  Lord  Chancellor  Hatherley  said :  "It  has  been  held  over 
and  over  again  that  notice  to  a  solicitor  of  a  transaction,  and  about 
a  matter  as  to  which  it  is  part  of  his  duty  to  inform  himself,  is  actual 
notice  to  the  client.  Mankind  would  not  be  safe  if  it  were  hold  that, 
under  such  circumstances,  a  man  has  not  notice  of  that  which  his 
agent  has  actual  notice  of.  The  purchaser  of  an  estate  has,  in  ordi- 
nary cases,  no  personal  knowledge  of  the  title,  but  employs  a  solicitor, 
and  can  never  be  allowed  to  say  that  he  knew  nothing  of  some  prior 
incumbrance  because  he  was  not  told  of  it  by  his  solicitor." 

Notice  to  an  agent  of  facts  operating  to  constitute  a  note  and  mort- 
gage purchased  by  him  for  his  principal  a  second  lien,  is  notice  to  the 
principal,  where  the  latter  is  informed  that  the  agent  is  exercising 
his  own  discretion  as  to  the  investment  and  accepts  his  action  without 
objection,  receiving  the  note  and  mortgage  from  him  and  afterwards 
receiving  four  semi-annual  installments  of  interest.*** 

§  561.  "It  is  a  moot  questio];!  upon  what  principle  this  doctrine 
rests,"  says  Vice-Chancellor  Kiiidersley.***    "It  has  been  held  by  som  j 

Bunker  v.   Gordon,   81   Me.   66,   16  "*  Overall  v.  Taylor,  99  Ala.  12,  11 

Atl.    341.     Hew   York:    Jackson   v.  So.  738. 

Van  Valkenburgh,  8  Cow.  260;   Jo-  "■Holland  v.  Hart,  L.   R.   6   Ch. 

sephthal  v.  Heyman,  2  Abb.  N.  C.  App.  678. 

22.  4  Cent.  L.  J.  368.  ^"Fischer  v.  Tuohy,  186  111.  143, 

« Littleton  v.   Giddings,   47   Tex.  57  N.   E.   801,   aff'mg   87   111.   App. 

109;  Stanley  v.  Green,  12  Cal.  148;  574. 

Wise  V.  Tripp,  13  Me.  9.  '"Boursot  v.  Savage,  L.  R.  2  Eq. 

'»  Popfe  V.  Pope,  40  Miss.  516.  134,  142. 

'••Chapman  v.   Chapman,   91   Va. 
367,  21  S.  E.  813,  50  Am.  St  846. 
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that  it  rests  on  this :  that  the  probability  is  so  strong  that  the  solicitor 
would  tell,  his  client  what  he  knows  himself,  that  it  amounts  to  an 
irresistible  presumption  that  he  did  tell  him;  and  so  you  must  pre- 
sume actual  notice  on  the  part  of  the  client.  I  confess  my  own  im- 
pression is,  that  the  principle  on  which  the  doctrine  rests  is  this :  that 
my  solicitor  is  alter  ego, — ^he  is  myself ;  I  stand  in  precisely  the  same 
position  as  he  does  in  the  transaction,  and  therefore  his  knowledge  is 
my  knowledge;  and  it  would  be  a  monstrous  injustice  that  I  should 
have  the  advantage  of  what  he  knows  without  the  disadvantage.  But 
whatever  be  the  principle  upon  which  the  doctrine  rests,  the  doctrine 
itself  is  unquestionable/' 

"In  such  a  case,"  said  Lord  Chancellor  Brougham,"*  "it  would 
be  most  iniquitous  and  most  dangerous,  and  give  shelter  and  encour- 
agement to  all  kinds  of  fraud,  were  the  law  not  to  consider  the 
knowledge  of  one  as  common  to  both,  whether  it  be  so  in  fact  or  not." 

§  662.  The  notice  must  be  in  the  same  transaction. — ^Notice  to  the 
agent  binds  the  principal  only  when  it  is  given  to  or  acquired  by  him 
in  the  transaction  in  which  the  principal  employs  him.***  The  rea- 
son for  this  limitation  has  been  stated  to  be,  that  an  agent  cannot  stand 
in  the  place  of  the  principal  until  the  relation  is  constituted ;  and  that, 
as  to  all  the  information  which  he  has  previously  acquired,  the  prin- 
cipal is  a  mere  stranger."^  Another  explanation  commonly  made  of 
the  rule  is,  that  the  agent  may  have  forgotten  the  former  transaction. 
Under  this  latter  view  of  the  doctrine,  the  criticism  of  Lord  Eldon*" 


"*  Kennedy  v.  Oreen,  3  Myl.  &  K. 
699,  719.  And  see  Bradley  v.  Riches, 
L.  R.  9  Ch.  D.  189. 

"•  Warrick  v.  Warrick,  3  Atk.  291, 
294,  per  Lord  Hardwicke;  Fitzger- 
ald V.  Fauconberg,  Fitz  G.  207;  2 
White  &  Tudor's  Lead.  Gas.  in  Eq. 
4th  Am.  ed.  pt.  1,  pp.  170.  173;  Rol- 
land  V.  Hart,  L.  R.  6  Ch.  App.  678; 
Blumenthal  v.  Brainerd,  38  Vt.  402, 
91  Am.  Dec.  350;  Houseman  v.  Gir- 
ard  Mut.  B.  &  L.  Asso.  81  Pa.  St. 
256;  Roach  v.  Karr,  18  Kan.  529, 
26  Am.  Rep.  788;  McCormick  v. 
Wheeler,  36  111.  114;  Fuller  v. 
Benett,  2  Hare,  394,  404;  Howard 
Ins.  Co.  V.  Halsey,  8  N.  Y.  271,  59 
Am.  Dec.  478:  Weisser  v.  Denison, 
10  N.  Y.  68,  61  Am.  Dec.  731;  New 
York  Central  Ins.  Co.  v.  National 
Ins.  Co.  20  Barb.  468;  Barnes  v. 
M'Clinton.  3  Pa.  67,  23  Am:  Dec.  62; 
Bracken  v.  Miller,  4  W.  &  S.  102; 
Hood  V.  Fahnestock,  8  Watts,  489, 
34  Am.  Dec.  489 ;  Willis  v.  Vallette, 
4  Met.  186. 

'U  was  said  in  substance  by  Lord 


Ml 


Hardwicke,  in  Warrick  v.  Warrick, 
3  Atk.  291,  294,  that  notice  to  the 
agent  or  counsel,  who  was  em- 
ployed in  the  business  by  another 
person,  or  in  another  business,  and 
at  another  time,  is  no  notice  to  his 
client  who  employs  him  afterwards. 
It  would  be  very  mischievous  if  it 
was  so;  for  the  man  of  most  prac- 
tice and  greatest  eminence  would 
then  be  the  most  dangerous  to  em- 
ploy." 

*"  Mountford  v.  Scott,  3  Madd.  40. 
And  see  Fuller  v.  Benett,  2  Hare, 
394,  per  Sir  J.  Wigram;  Morrison 
V.  Bausemer,  32  Gratt  225.  See, 
however,  Sowler  v.  Day,  58  Iowa, 
252.  12  N.  W.  297. 

"■When  the  case  of  Mountford  v. 
Scott  was  on  appeal  before  Lord  El- 
don,  L.  C.  (Turn.  &  R.  274),  he  re- 
marked that  "it  might  fail  to  be 
considered  whether  one  transac- 
tion might  not  follow  so  close  upon 
the  other  as  to  render  it  impossible 
to  give  a  man  credit  for  having  for- 
gotten it.    I  should  be  unwilling  to 


545  IMPLIED  NOTICE.  [§§  563,564 

might  well  be  regarded  as  shaking  it ;  but  it  ia  suggested  in  later  cases 
that  it  was  not  the  purpose  of  his  dictum  to  question  the  general  doc- 
trine itself.  At  any  rate  this  has  been  insisted  upon  ever  since  his 
time,  and  may  be  regarded  as  settled.^*^ 

When  the  agent  or  attorney  is  employed  by  a  person  in  several  mort- 
age transactions,  and  he  acts  for  the  mortgagees  also  in  all  of  them, 
although  the  transactions  are  distinct,  the  later  mortgagees  are  said 
to  be  affected  with  notice  of  the  earlier  mortgages,  on  the  ground 
that  the  transactions  follow  each  other  so  closely  that  they  amount 
to  a  continuous  dealing  with  the  same  title.^***  This  exception  would 
remain  good  only  when  the  mortgagor  was  the  same  in  all  the  transac- 
tions,.and  the  same  attorney  is  employed  in  all. 

§  663.  The  notice  must  be  of  some  matter  material  to  the  transae- 
iion;  of  some  thing  which  it  is  the  duty  of  the  agent  to  make  known 
to  the  principal.^^^  If  the  agent  acts  merely  in  a  ministerial  capacity, 
as,  for  instance,  in  obtaining  the  execution  of  a  deed,  the  principal 
is  not  affected  with  the  agent^s  knowledge.^^'  In  like  manner,  a  mort- 
gagor to  whom  a  mortgage  is  intrusted  for  record  is  not  such  an  agent 
of  the  mortgagee  that  notice  to  him  of  an  incumbrance,  or  his  knowl- 
edge of  it,  is  constructive  notice  to  the  mortgagee.^**  As  pointed  out 
by  Lord  Westbury,^**  a  solicitor  whose  notice  affects  his  client  must 
be  a  solicitor  "for  the  confidential  purpose  of  advising;'^  otherwise 
there  is  no  duty  on  his  part  to  communicate  the  knowledge  to  the 
client,  and  the  doctrine  of  implied  notice  has  no  application. 

Notice  of  the  existence  of  an  unrecorded  mortgage  upon  the  prop- 
erty to  an  officer  employed  to  make  an  attachment  is  notice  to  the 
plaintiff,  and  is  equivalent  to  a  record  in  protecting  it  against  the  at- 
tachment.**" But  such  knowledge  fn  the  part  of  an  attorney  who 
makes  the  writ,  but  has  no  agency  in  procuring  the  attachment,  has 
heen  held  not  to  affect  the  plaintiff  **• 

§  664.  When  the  same  agent  or  attorney  is  employed  by  both 
parties  in  the  same  transaction,  his  knowledge  is  then  the  knowledge 
of  both  the  vendor  and  vendee,  of  both  the  mortgagor  and  mort- 

go  so  far  as  to  say  that,  if  an  at-  434,  3  Russ.  488,  493.    And  see  Dls- 

tomey  has  notice  of  a  transaction  tilled  Spirits,  11  Wall.  366. 

in  the  morning,  he  shall  be  held  in  ^^^Wyllie  v.  Pollen,  32  L.  J.   (N. 

a  court  of  equity  to  have  forgotten  S.)   Ch.  782. 

It  in  the  evening."     And  see  Har-  >«Wyllie  v.  Pollen,  32  L.  J.  (N. 

greaves  y.  Roth  well,  1  Keen,  154;  S.)  Ch.  782. 

Brotherton  v.   Hatt,   2  Vem.   574;  ***Anketel  v.   Converse,    17   Ohio 

Clonstant  v.  Am.  Bap.  Soc.  21  J.  &  St.  11,  91  Am.  Dec.  115;   Hoppock 

S.  IM.  V.  Johnson,  14  Wis.  303. 

>»  Fuller  V.  Benett,  2  Hare.  394.  »**  In  Wyllle  v.   Pollen,   32  L.  J. 

"» Brotherton  v.  Hatt,  2  Vem.  574;  (N.  S.)  Ch.  782. 

Hargreaves   v.    Rothwell,    1    Keen,  ""Tucker  v.  Tilton,  56  N.  H.  228. 

154;  Winter  v.  Anson,  1  Sim.  A  St  ''•Tucker  v.  Tilton,  56  N.  H.  2U. 
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gagee.**^  In  such  case,  moreover,  the  rule  that  the  agent's  notice  must 
be  in  the  same  transaction  is  less  strictly  adhered  to.**®  Thus,  where 
a  person  made  two  successive  mortgages  of  the  same  property,  and 
then  gave  a  further  charge  to  the  first  mortgagee,  and  the  same  solic- 
itor was  employed  in  all  three  transactions,  it  was  held  that  the  first 
mortgagee  had  implied  notice  of  the  second  mortgagee's  incumbrance, 
and  that  the  latter  was  entitled  to  priority  over  the  further  charge 
to  the  first  mortgagee.***  A  mortgagee  is  not  chargeable  with  notice 
of  facts  within  the  knowledge  of  the  borrower's  agents  who  negotiated 
the  loan  for  the  borrower,  and  are  not  the  agents  of  the  mortgagee  in 
any  way.*"* 

§  666.  When  the  attorney  himself  is  the  mortgagor,  the  rule,  that 
the  knowledge  of  the  attorney  is  the  knowledge  of  the  client,  does  not 
apply ;  it  does  not  follow  in  such  case  that  the.  mortgagee  has  construc- 
tive notice  of  facts  connected  with  the  title  which  are  known  to  the 
mortgagor.***  Therefore,  where  one  was  attorney  for  two  persons^ 
and  executed  to  one  of  them  a  mortgage,  which  was  not  recorded, 
and  afterwards  executed  another  mortgage  of  the  same  premises  to 
the  other,  and  this  mortgage  was  recorded,  it  was  held  that  the  pri- 
ority of  the  latter  mortgage  was  not  affected  by  the  attorney's  knowl- 
edge of  the  mortgage  first  executed.***  Whenever  the  agent  is  "the 
contriver,  the  actor,  and  the  gainer  of  the  transaction,"  the  reason  for 
charging  the  principal  with  notice  of  the  facts  no  longer  exists.*" 

§  666.   In  like  manner,  when  the  agent  is  guilty  of  any  fraud, 

for  the  carrying  out  of  which  it  is  necessary  that  he  should  conceal 
it  from  his  principal,  notice  of  it  cannot  be  imputed  to  the  latter.^** 
"It  must  be  made  out  that  distinct  fraud  was  intended  in  the  very 

'^Sheldon    v.    Cox,    Amb.    624;  ed  as  an  authority  to  the  contrary, 

Losey  v.  Simpson,  11  N.  J.  Eq.  246.  followed  in  Majoribanks  v.  Hoven- 

See  Astor  v.  Wells,  4  Wheat.  466;  den,  6  Jr.  Eq.  238;  Rorke  v.  Lloyd, 

Constant  v.  Am.  Bap.  Soc.  21  J.  &  13  Ir.  Ch.  273;   Tucker  v.  Henzill, 

S.   170;    Fischer  v.  Tuohy,  186   111.  4  Ir.  Ch.  513. 

143,  57  N.  E.  801,  where  the  agent  ""Hope  P.  Ins.  Co.  v.  Cambrel- 
making  a  loan  was  an  investment  ling,  1  Hun,  493.  And  see  Rolland 
company.  v.   Hart,  6  Ch.  App.  678,   683,  per 

**■  Puller  V.  Benett,  2  Hare,  403;  Lord  Hatherley;  Kennedy  v.  Green* 

Brotherton  v.  Hatt,  2  Vem.  574.  3    Myl.   &   K.    699;    McCormick   v. 

"•Hargreaves     v.      Rothwell,      1  Wheeler,   36   111.   114,  85  Am.  Dec. 

Keen.  154.     See  Jamison  v.  Ojem-  388;   Winchester  v.  Balto.  &  S.  R. 

enson,  10  Wis.  411.  Co.  4  Md.  231. 

"« Allen  V.    McCullough,   99   Ala.        *"  Kennedy  v.  Qreen,  3  Myl.  &  K. 

612,  12  So.  810.  699. 

"'Hewitt  V.  Loosemore,  9  Hare,        ""Kennedy  v.  Green,  3  Myl.  &  K. 

449;   Espin  v.  Pemberton,  3  De  G.  699;    In  re  European  Bank.  5  Ch. 

&  J.  547;  Hope  P.  Ins.  Co.  v.  Cam-  App.  358;  Pulton  Bank  v.  N.  T.  ft 

brelling,  1  Hun,  493;  Bang  V.  Brett,  Sharron   Canal   Co.   4   Paige,   127; 

62  Minn.  4,   63   N.  W.   1067.     But«  Allen  v.  Garrison,  92  Tex.  546,  50 

Sheldon  v.  Cox,  Amb.  624,  is  regard-  S.  W.  335. 
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transaction^  eo  as  to  make  it  necessary  for  the  solicitor  to  conceal 
the  facts  from  his  client,  in  order  to  defraud  him.""*  The  fraud 
mnst  exist  independently  of  the  question  whether  the  act  was  com- 
municated to  the  principal  or  not^*^* 

Applying  these  principles,  the  High  Court  of  Justice  of  England 
in  a  recent  case,  where  a  trustee  who  was  a  solicitor  used  trust  funds 
in  purchasing  an  estate  which  was  conveyed  to  his  brother,  and  after- 
wards acted  as  solicitor  for  the  mortgagee  in  raising  money  on  the 
estate,  held  that  the  fraud  of  the  solicitor  ran  through  the  whole  trans- 
action, and  prevented  the  imputation  of  notice."^ 

In  other  words,  if  the  act  done  by  the  agent  is  such  as  cannot  be 
said  to  be  done  by  him  in  the  character  of  agent,  but  is  done  by  him 
in  the  character  of  a  party  to  an  independent  fraud  on  his  principal, 
it  is  not  to  be  imputed  to  the  principal  as  an  act  done  by  his  agent.*** 
Or,  to  state  the  matter  somewhat  differently,  notice  is  imputed  to  the 
principal  by  reason  of  the  agent's  knowledge,  unless  there  are  such 
circumstances  in  the  case,  independent  of  the  fact  under  inquiry,  as 
to  raise  an  inevitable  conclusion  that  the  notice  had  not  been  commu- 
nicated.^** "As  soon  as  the  agent  forms  the  purpose  of  dealing  with 
his  principal's  property  for  his  own  benefit  and  advantage,  or  for  the 
benefit  and  advantage  of  other  persons  who  are  opposed  in  interest, 
he  ceases,  in  fact,  to  be  an  agent  acting  in  good  faith  for  the  interest 
of  his  principal,  and  his  action  thereafter  based  upon  such  purpose  is 
deemed  to  be  in  fraud  of  the  rights  of  his  principal,  and  the  presump- 
tion that  he  has  disclosed  all  the  facts  that  have  come  to  his  knowledge 
no  longer  prevails.*'^** 

§  667.  Notice  is  not  necessarily  implied  out  of  the  relationsliip 
of  husband  and  wife.  A  married  woman  is  not  chargeable  with 
knowledge  of  facts  affecting  the  title  to  real  estate  purchased  by  her, 
because  her  husband  has  knowledge  of  such  facts,  in  case  the  purchase 
is  not  made  through  his  agency,  and  he  takes  no  part  in  the  negotia- 
tions.^'^   But  the  wife  purchasing  land  through  her  husband  acting 

"•Holland   v.    Hart,    6   Ch.   App.  J.,  citing  Innerarity  v.  Merchants' 

67S,  6S2.  Nat.  Bank,  139  Mass.  332,  1  N.  E. 

"•Atterbury  v.  Wallls,   S  De  O.,  282,  52  Am.  Rep.  710;    Hudson  v. 

M.  ft  0.  454,  466;  Sharpe  v.  Foy,  4  Randolph,  66  Fed.  216;  Weissar  v. 

Ch.  App.  35;  Hewitt  v.  Loosemore,  Denison,  10  N.  Y.  68,  76;   Frenkel 

9  Hare,  499,  455.  v.  Hudson,  82  Ala.  158,  2  So.  758; 

"*  Cave  V.  Cave,  15  Ch.  D.  669.  Kettlewell  v.  Watson,  21  Ch.  D.  685, 

"•Cave  V.  Cave,  15  Ch.  D.  639,  per  707;  Cave  v.  Cave,  15  Ch.  D.  639. 
Fry,  J.;  Espin  v.  Pemberton,  3  De        '"Snyder  v.  Sponable,  1  Hill,  567, 

G.  A  J.  547.  7  Hill,  427;    Satterfleld  y.  Malone, 

"•Thompson    v.    Cartwright,    33  35  Fed.  445;   Pringle  v.  Dunn,  37 

Beav.  178.  Wis.  449,  19  Am.  Rep.  772;  Leowen 

'••Benedict  v.  Amoux,  154  N.  Y.  v.  Forsee,  137  Mo.  29,  38  S.  W.  712. 
715,  728,  49  N.  E.  326,  per  Haight, 
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as  her  agents  takes  subject  to  the  incumbrances  or  other  defects  of 
which  he  had  knowledge.*** 

S  668.  A  purchaser  from  one  of  two  joint  owners  is  chargeable 
with  notice  of  the  interest  of  the  other,  when  this  interest  is  shown 
by  the  conveyance  to  which  he  must  look  for  his  vendor^s  title.^*^ 
Thus,  if  the  deed  to  his  grantor  shows  that  the  land  was  bought  with 
partnership  funds  or  for  partnership  purposes,  the  purchaser  from  one 
of  the  joint  owners  is  chargeable  with  notice  of  the  partnership  equi- 
ties.^** The  purchaser  is  not  chargeable  with  notice  that  the  land 
is  partnership  property  merely  from  knowledge  that  the  owners  are 
partners,  and  that  they  use  the  lands  for  partnership  purposes,  in 
case  there  is  nothing  in  the  purchase-deeds  of  such  owners  to  indicate 
that  it  was  bought  for  partnership  purposes.^*' 

§  669.  But  if  a  purchaser  has  knowledge  that  the  land  is  partner- 
ship property,  and  he  attempts  to  purchase  the  individual  interest 
of  one  partner,  he  buys  subject  to  the  equitable  rights  of  the  other 
partners.  The  purchaser  is  put  upon  inquiry  by  such  knowledge  as  to 
the  equitable  rights  of  the  other  partners,  and  takes  subject  to  such 
rights.^*®  The  purchaser  with  such  knowledge  is  also  bound  by  the 
equities  of  the  partnership  creditors.  Thus,  where  one  purchased  of 
a  surviving  partner  the  undivided  half  of  a  parcel  of  land  upon  which 
there  was  a  planing  mill,  knowing  that  the  land  was  purchased  and 
the  mill  built  with  partnership  funds,  and  had  always  been  applied  to 
partnership  uses,  that  the  firm  was  largely  indebted,  if  not  insolvent, 
and  that  none  of  its  debts  had  been  paid  by  the  surviving  partner,  who 
conducted  the  sale  secretly,  and  absconded  with  the  proceeds  of  the 
sale  immediately  upon  its  completion,  the  purchaser  was  held  to  be 
affected  by  his  knowledge,  and  by  the  circumstances  of  the  transaction, 
so  that  he  took  the  title  subject  to  the  trust  with  which  it  was  affected 
in  the  hands  of  his  vendor.^*'' 


^"Forsythe  v.  Brandenburg,  154 
Ind.  588,  57  N.  E.  247.  And  see 
Allen  V.  Garrison,  92  Tex.  546,  50 
S.  W.  335. 

*«»  Campbell  v.  Roach,  45  Ala.  667. 

*•*  Brewer  v.  Browne,  68  Ala.  210. 

*"  Tillinghast  v.  Champlln,  4  R.  I. 
173,  67  Am.  Dec.  510;  Kepler  v.  Brie 
Dime  Sav.  &  L.  Co.  101  Pa.  St.  602; 
Lefevre's  App.  69  Pa.  St  122,  8  Am. 
Rep.  229;  Reynolds  v.  Buckman,  35 
Mich.  80,  81.  Cooley,  C.  J.,  said: 
"Real  estate  held  by  partners  may 
or  may  not  be  partnership  property, 
but  usually  it  is  not  so  unless  part- 
nership assets  have  been  used  to 
purchase  it,  unless  It  was  put  In 
originally  as  a  part  of  the  Joint  es- 


tate. But  generally  the  fact  that 
two  or  more  persons  make  use  of 
property,  in  which  their  interests 
are  apparently  several  for  partner- 
ship purposes,  is  very  far  from  in- 
dicating an  understanding  that  it 
is  partnership  estate,  much  less  any 
such  conclusive  understanding  that 
others  would  be  bound  to  take  no- 
tice." See,  however,  Bergeron  v. 
Richardott  55  Wis.  129,  12  N.  W. 
384. 

**Hoxie  ▼.  Carr,  1  Sumn.  173; 
Dyer  v.  Clark,  5  Met  562,  580;  Til- 
linghast V.  Champlin,  4  R.  I.  173, 
67  Am.  Dec.  510;  Sigoumey  v. 
Munii,  7  Conn.  324. 

^  Tillinghast  v.  Champlin,  4  R  I. 
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§  670.  Notice,  to  affeet  a  corpoiratioiiy  must  be  brought  home  to 
the  president  and  directors,  or  to  some  oflBcer  to  whom  the  matter  to 
which  the  notice  relates  has  been  specially  given  in  charge.  Thus,  to 
affect  a  bank,  which  is  about  to  take  a  mortgage,  with  notice  of  a  prior 
unrecorded  deed,  it  is  not  sufBcient  to  show  that  the  cashier  had  such 
notice.^'*  Even  a  notice  to  an  individual  director,  who  has  no  duty 
to  perform  in  relation  to  such  notice  or  the  matter  to  which  the  notice 
relates,  cannot  be  considered  notice  to  the  corporation.***  Notice  to 
an  agent  of  a  corporation  has  the  same  effect  as  notice  to  an  agent  of 
an  individual.  The  agent  is  not  affected  by  notice  except  while  he  is 
acting  in  the  matter  to  which  the  notice  relates.  Notice  to  an  indi- 
vidual director  is  not  notice  to  the  corporation,  unless  the  director  at 
the  time  is  officially  engaged  in  the  business  of  the  corporation.*''® 
Notice  to  a  director,  while  he  is  acting  solely  for  himself  and  not  for 
the  corporation,  is  not  notice  to  the  corporation,  and  cannot  affect  its 
rights.*^*  When,  however,  the  director  has  official  duties  to  perform 
in  respect  to  the  matter,  and  the  faithful  performance  of  these  duties 
renders  it  incumbent  upon  him  to  communicate  the  information  to  the 
other  oflBcers  of  the  corporation,  then  the  corporation  stands  affected 
with  the  director's  knowledge  in  the  same  manner  as  if  he  had  ac- 
quired it  while  in  the  discharge  of  his  official  duties.*^*  A  corporation 
taking  a  mortgage  of  land  is  not  chargeable  with  constructive  notice 
of  a  prior  conveyance  of  it  by  the  mortgagor,  because  the  latter  was, 
at  the  date  of  the  deed  and  of  the  mortgage,  a  director  of  the  com- 
pany, for  in  such  a  transaction  the  mortgagor  deals  with  the  company 
as  a  third  party  on  his  own  behalf,  acting  for  himself  with  and  against 
the  company,  and  not  for  it.*'' 

173,  67  Am.  Dec.  510.    The  clrcum-  Barb.  54,  62.    "If  his  position  as  a 

stance   that  a   mortgage   was   exe-  director/'  says  Mr.  Justice  Elmott, 

cuted  to  three  persons  does  not  ere-  "could    make    him    the    agent,    or 

ate  a  mutual  agency,  so  that  notice  rather  identify  him   entirely  with 

to  one  will  affect  the  others.    Sny-  the   plaintiffs   In   such  sort   as  to 

der  V.  Sponable,  1  Hill,  567;  Stelner  charge  them  with  constructive  no- 

V.  CUsby,  95  Ala.  91,  10  So.  240,  11  tice  of  all  the  facts  with  which  he 

So.  294.  was  personally  acquainted  as  to  the 

^~  Wilson  V.  McCnllough,  23  Pa.  title  to  lands  In  which  they  had  any 

St  440,  60  Am.  Dec.  347.  interest,  In  any  case,  it  could  not 

"^  Fulton  Bank  v.  N.  Y.  ft  Sharon  be  so  when  he  did  not  become  con- 
Canal  Co.  4  Paige,  127,  136.  cemed  as  their  especial  agent  or 

*'*Bank  v.  Davis,  2  Hill,  451.  transact  business  In   their   behalf. 

^'^  Barnes  v.   Trenton   Gas   Light  Most  clearly  It  cannot  be  the  case 

Co.  27  N.  J.  Eq.  33;  Winchester  v.  where  the  facts  concerned  his  prl- 

Baltimore  ft  S.  R.  R.  Co.  4  Md.  231;  vate    affairs,    and    the    transaction 

La  Farge  F.   Ins.   Co.  v.   Bell,  22  was  one  in  which  he  was  dealing 

Barb.  54.  with  the  company  as  a  third  party 

^"Fulton  Bank  v.  N.  Y.  ft  Sharon  on  his  own  behalf,  and  acting  for 

Canal  Co.  4  Paige,  127.  himself  with  and  against  them.** 

»•  La  Farge  F.  Ins.  Co.  v.  Bell,  22 
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IV.  Constructive  Notice. 

§  671.  In  general. — Constructive  notice  is  that  which  is  imputed 
to  a  person  upon  strictly  legal  inference  of  matters  which  he  neces- 
sarily ought  to  know,  or  which,  by  the  exercise  of  ordinary  diligence, 
he  might  know.  It  excludes  actual  notice.  It  cannot  be  contro- 
verted.*^* The  most  familiar  instance  of  constructive  notice  is  that 
which  under  the  registry  laws  is  afforded  by  the  record  of  a  deed. 
Every  subsequent  inquirer  is  bound  to  know  the  existence  and  con- 
tents of  such  deed,  and  it  is  not  admissible  for  him  to  show  that  his 
attorney  examined  the  records  and  failed  to  find  the  deed  of  record.*^" 
But  there  are  various  other  kinds  of  constructive  notice,  and  a  pur- 
chaser or  mortgagee  is  as  much  bound  by  the  knowledge  thus  imputed 
to  him,  of  matters  and  instruments  affecting  the  title  to  property,  as 
he  would  be  if  he  were  informed  of  them  by  a  deed  properly  recorded. 
Whether  the  person  charged  with  such  notice  actually  had  knowledge 
of  the  facts  affecting  the  property  in  question,  or  might  have  learned 
them  by  inquiry,  or  whether  he  studiously  abstained  from  inquiry  for 
the  very  purpose  of  avoiding  notice,  he  is  alike  presumed  to  have  had 
notice.*^* 

§  572.  Constmotive  notice  is  imputed  either  upon  the  ground  of 
fraud  or  of  negligence. — It  does  not  exist  without  one  or  the  other. 
"If,  in  short,  there  is  not  actual  notice  that  the  property  is  in  some 
way  affected,^'  says  Vice-Chanoellor  Wigram,*^'  "and  no  fraudulent 
turning  away  from  a  knowledge  of  facts  which  the  res  gestae  would 
suggest  to  a  prudent  mind ;  if  mere  want  of  caution,  as  distinguished 
from  fraudulent  and  wilful  blindness,  is  all  that  can  be  imputed  to  a 
purchaser, — there  the  doctrine  of  constructive  notice  will  not  apply; 
there  the  purchaser  will  in  equity  be  considered,  as  in  fact  he  is,  a 
bona  fide  purchaser  without  notice.^'  In  another  case  Vice-Chancellor 
Turner  said:"®  "When  this  court  is  called  upon  to  postpone  a  legal 

^'«  Plumb  ▼.  Fluitt,  2   Anst   432,  gence,  see  Pasumpsic  Sav.  Bank  v. 

438,  per  Eyre,  C.  B.;   Kennedy  v.  Nat.  Bank,  63  Vt.  82.  90. 

Green,  3  Myl.  ft  K.  699,  719;  Hewitt  ^''Edwards  t.  Barwiae,  69  Tex.  84, 

V.  Loosemore,  9  Hare,  449;   Espin  6  S.  W.  677. 

T.  Pemberton,  3  De  G.  ft  J.  547;  ''•Whltbread  ▼.  Jordan,  1  Y.  ft  C. 
Hiern  v.  MIH,  13  Yes.  121;  Town-  Exch.  303,  328;  Jones  v.  Smith,  1 
send  V.  Little.  109  U.  S.  504;  Grlf-  Hare,  43.  55;  Bisco  v.  Banbury.  1 
flth  V.  Griffith,  Hoff.  153;  Wellder  Ch.  Ca.  287,  291;  Ware  v.  Egmont 
V.  Farmers'  Bank,  11  S.  ft  R.  134;  4  De  G.,  M.  ft  G.  460.  473.  And  see 
Knapp  V.  Bailey,  79  Me.  195,  9  Atl.  cases  collected  in  2  White  ft  Tudor's 
122;  Rogers  ▼.  Jones.  8  N.  H.  264;  Lead.  Cas.  4th  Am.  ed.  p.  121:  Jack- 
Rice  V.  Winters,  45  Neb.  517.  63  N.  son  r.  Blackwood.  4  McAr.  188. 
W.  830;  Mettart  v.  Allen,  139  Ind.  »'' Jones  v  Smith.  1  Hare.  43,  af- 
644,  39  N.  E.  239.  See  article  on  firmed  on  appeal,  1  Ph.  244. 
Constructive  Notice,  by  William  L.  *"  Hewitt  v.  Loosemore,  9  Hare, 
Scott,  17  Am.  Law  Rev.  849.  449,  458. 

As   to   the   term    ordinary    dill- 
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mortgage,  its  powers  are  invoked  to  take  away  a  legal  right,  and  I  see 
no  ground  which  can  justify  it  in  doing  so,  except  fraud,  or  gross  and 
wilful  negligence,  which  in  the  eye  of  this  court  amounts  to  fraud/' 

§  673.  Notice  of  the  existence  of  an  adverse  right,  title,  or 
lien,  without  the  particulars,  of  it  is  sufficient.  One  who  has  knowl- 
edge of  a  prior  unrecorded  mortgage  upon  some  portion  of  the  prem- 
ises of  which  he  is  about  to  purchase  a  part  is  bound  by  such  knowl- 
edge to  ascertain  the  extent  of  that  mortgage,  and  whether  it  covers 
the  portion  of  the  property  he  is  about  to  acquire  an  interest  in,  and 
he  will  be  postponed  to  such  prior  mortgage,  even  if  this  proves  to  be 
an  incumbrance  upon  the  whole  property.*^*  Having  notice  of  its 
existence,  he  is  chargeable  with  constructive  notice  of  all  its  con- 
tents.^'^  One  having  notice  of  the  existence  of  a  mortgage  can  only 
acqidre  an  interest  subordinate  to  it,  though  the  mortgage  fails  to  re- 
cite the  amount  of  the  note  which  it  was  given  to  secure,*®^  or  it  re- 
cites that  it  was  given  to  secure  "any  indebtedness"  of  the  mortgagor 
to  the  mortgagee,  and  these  words  referred  only  to  a  future  indebt- 
•edness.^®* 

One  having  notice  that  an  estate  is  incumbered  is  not  justified  in 
assuming  that  the  incumbrance  is  one  already  known  to  him;  he  is 
bound  to  inquire  into  the  nature  and  extent  of  the  charge  referred 
to.^**  A  notice  of  a  lease  is  notice  of  all  the  covenants  and  provisions 
<K>ntained  in  it.^** 

§  674.  Notice  from  recitals. — When  a  person  claims  under  a  deed 
ivhich  by  its  recitals  leads  him  to  other  facts  affecting  the  title  to  the 
property,  he  is  presumed  to  know  such  facts;  for  it  would  be  gross 
negligence  in  him  not  to  make  inquiry  as  to  the  facts  he  is  thus  put  in 
the  way  of  ascertaining.*®*    A  recital  or  description  in  a  deed,  to  have 


*»2  White  &  Tudor's  Lead.  Cas. 
In  Eq.  4th  Am.  ed.  pt.  1,  190;  Jones 
v.  Williams,  24  Beav.  47;  Hall  v. 
Smith,  14  Ves.  426;  WllUnk  v.  Mor- 
ris C.  &  B.  Co.  4  N.  J.  Eq.  377;  Gu- 
lon  y.  Knapp,  6  Paige,  35,  27  Am. 
Dec.  741. 

^George  v.  Kent,  7  Allen,  16; 
Pike  V.  Goodnow,  12  Allen,  472,  474; 
Barr  v.  Klnard,  3  Strohh.  73;  Wil- 
llnk  V.  Morris  Canal  &  Banking  Co. 
4  NT.  .T.  Eq.  377;  Webb  v.  Robbins, 
77  Ala.  176;  Martin  v.  Cauble,  72 
Ind.  67;  Ijames  v.  Galther,  93  N.  C. 
358,  362. 

'"Wilson  V.  Vaughan,  61  Miss. 
472. 

"•Simons  V.  First  Nat.  Bank,  93 
N.  Y.  269.  See,  however,  §  844; 
Morris  v.  Murray,  82  Ky.  36. 


"•Jones  V.  Williams,  24  Beav.  47. 

"*  Taylor  v.  Stlbbert,  2  Ves.  Jun. 
437. 

""Bacon  v.  Bacon,  Tothill,  133; 
Moore  v.  Bennett,  2  Ch.  Ca.  246; 
Pllcher  V.  Rawlins,  L.  R.  11  Eq.  53; 
Rafferty  v.  Mallory,  3  Blss.  362; 
Reeves  v.  Vinacke,  1  McCrary,  213; 
Cordova  v.  Hood,  17  Wall.  1;  Llpse 
v.  Spear,  4  Hughes,  535.  Alabama: 
Corbitt  V.  Clenny.  52  Ala.  480; 
Burch  V.  Carter,  44  Ala.  115.  Cali- 
fornia: Hassey  y.  Wllke,  55  Cal. 
525.  Connectiont:  Hamilton  v.  Nutt, 
34  Conn.  501;  Slgoumey  v.  Munn, 
7  Conn.  324.  Blstriot  of  Columbia: 
Shoemaker  v.  Chappell,  4  Mack. 
413.  Georgia:  Rosser  v.  Cheney,  61 
Ga.  468;  Slmms  v.  Prelherr,  100  Ga. 
607,  28  S.  E.  288.     Illinois:    .^Stna 
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this  effect^  must  be  in  the  course  of  the  title  under  which  the  pur- 
chaser claims.^^^  Becitals  in  collateral  and  immaterial  deeds  inci* 
dentally  referred  to,  not  as  relating  in  any  way  to  the  title  of  the  prop- 
erty, or  to  the  consideration  paid  for  it,  do  not  affect  the  pur- 
chasers.*®' It  must  be  sufficiently  clear  to  put  the  purchaser  upon  in- 
quiry, and  to  lead  him  to  the  requisite  information. *••  .If  the  recital 
does  not  explain  itself,  it  must  refer  to  some  deed  or  fact  which  will 
explain  it,  to  make  it  constructive  notice.*®*    Notice  flowing  from 


Life  Ins.  Co.  t.  Ford,  39  111.  252,  11 
Chic.  L.  N.  47;  United  States  Mort- 
gage Co.  v.  Gross,  93  111.  483;  Dean 
T.  Long,  122  111.  447,  14  N.  B.  34; 
Russell  V.  Ranson,  76  111.  167; 
Clark  y.  Plumstead,  11  111.  App.  67; 
Foster  v.  Strong,  5  Bradw.  223; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Ken- 
nedy, 70  111  350;  Morris  v.  Hoyle, 
37  111.  150,  87  Am.  Dec.  243.  In- 
diana: Smith  y.  Lowry,  113  Ind.  37, 
15  N.  E.  17;  Wiseman  y  Hutchin- 
son, 20  Ind.  40.  Iowa:  Clark  y.  Hol- 
land, 72  Iowa,  34,  33  N.  W.  350,  2 
Am.  St.  Rep.  230;  Mtna  Life  Ins. 
Co.  y.  Bishop,  69  Iowa,  645,  29  N.  W. 
761;  Clark  y.  Bullard,  66  Iowa,  746, 
24  N.  W.  561;  Shoemake  v.  Smith, 
SO  Iowa,  655,  45  N.  W.  744.  Kansas: 
Prest  y.  Black,  63  Kan.  682,  66  Pac. 
1017;  Taylor  y.  Mitchell,  58  Kan. 
194,  48  Pac.  859;  Knowles  y.  Wil- 
liams, 58  Kan.  221,  48  Pac.  856. 
Kentucky:  Anderson  y.  Lay  ton,  3 
Bush,  87;  Bakewell  y.  Ogden,  2 
Bash,  265.  Haine:  Pike  y.  Collins, 
83  Me.  38.  Maryland:  Bryan  y.  Har- 
yey,  18  Md.  113.  Uassachusetts : 
Sargent  y.  Hubhard,  102  Mass.  380; 
George  y.  Kent,  7  Allen,  16.  Miehi- 
gan:  Wait  y.  Baldwin,  60  Mich.  622, 
27  N.  W.  697;  Baker  y.  Mather,  25 
Mich.  51.  Minnesota:  Ross  y. 
Worthington,  11  Minn.  438,  88  Am. 
Dec.  95.  Mississippi:  Deason  y.  Tay- 
lor, 53  Miss.  697;  Wailes  y.  Cooper, 
24  Miss.  208.  Missouri:  Mason  y. 
Black,  87  Mo.  329;  Bronson  y.  Wan- 
zer,  86  Mo.  408;  Central.  Trust  Co. 
y.  Wabash,  St.  L.  &  P.  Ry.  Co.  29 
Fed.  546;  Poage  y.  Wabash  Ry.  Co. 
24  Mo.  App.  199.  Hew  Hampshire: 
Buchanan  y.  Balkum,  60  N.  H.  406; 
Brown  y.  Eastman,  16  N.  H.  588. 
Hew  Jersey:  Jennings  y  Dixey,  36 
N.  J.  Bq.  490;  Sea  Oroye  Build. 
Asso.  y.  Parsons  (N.  J.  Eq.),  17  Atl. 
834.  Hew  York:  Acer  y.  Westcott, 
46  N.  T.  384,  7  Am.  Rep.  355;  Cam- 
bridge Valley  Bank  y.  Delano,  48 
N.  Y.  326;  Howard  Ins.  Co.  y.  Hal- 


sey,  8  N.  Y.  271,  59  Am,  Dec.  478; 
Dunham  y.  Dey,  15  Johns.  554,  8 
Am.  Dec.  282;  Reed  y.  Qannon,  50 
N.  Y.  345;  Gibert  y.  Peteler,  38 
Barb.  488.  Horth  Dakota:  O'Toole 
y.  Omlie,  8  N.  D.  444,  79  N.  W.  849. 
Ohio:  Bonner  y.  Ware,  10  Ohio,  465; 
Reeder  y.  Bar,  4  Ohio,  446,  22  Am. 
Dec.  762.  Oregon:  Martin  y.  Eagle 
Deyelopment  Co.  41  Oreg.  448,  69 
Pac.  216.  Pennsylyania:  Pyles  y. 
Brown,  189  Pa.  St  164,  42  Atl.  11» 
69  Am.  St  794;  Parke  y.  Neeley,  90 
Pa.  St  52;  Kerr  y.  Kitchen,  17  Pa. 
St  433;  Knouff  y  Thompson,  16  Pa. 
St  357;  Bellas  y.  Lloyd,  2  Watts, 
401.  Tennessee:  Payne  y.  Abercrom- 
bie,  10  Heisk.  161;  McOayrock  y. 
Deery,  1  Coldw.  265;  Land  Co.  y. 
Hill,  87  Tenn.  589,  608,  11  S.  W.  797. 
Texas:  Renick  y.  Frazier,  55  Tex. 
102;   Polk  y.  Chaison,  72  Tex.  500. 

10  S.  W.  581.  Wisconsin:  Dailey  y. 
Kastell,  56  Wis.  444,  14  N.  W.  635; 
Wier  y.  Simmons,  55  Wis.  637,  13 
N.  W.  873;  Pringle  y.  Dunn,  37  Wis. 
449,  19  Am.  Rep.  772;  Bennett  y. 
Keehn,  67  Wis.  154,  29  N.  W.  207, 
30  N.  W.  12;  Reichert  y.  Neuaer,  93 
Wis.  513,  67  H.  W.  939. 

*"Boggs  y.  Varner.  6  W.  &  S.  469; 
Bellas  y.  Lloyd,  2  Watts,  401;  Mc- 
Crea  y.  Newman  (N.  J.  Eki.),  Id 
Atl.  198;  Coleman  y.  Barklew,  27  N. 
J.  L.  357;  Burke  y.  Beyeridge,  15 
Minn.  205;  Corbin  y.  Sulliyan,  47 
Ind.  356;  Hazlett  y.  Sinclair,  77 
Ind.  488,  40  Am.  Rep.  254;  Burch 
V.  Carter,  44  Ala.  115;  Tydings  y. 
Pitcher,  82  Mo.  379;  Dingman  y. 
McCollum,  47  Mo.  372;  Polk  y.  Cos- 
groye,  4  Biss.  437;  Mason  y.  Black, 
87  Mo.  829;  Knox  Co.  y.  Brown.  103 
Mo.  228,  15  S.  W.  882;  Mueller  y. 
Bhigeln,  12  Bush,  441. 

^Land  Co.  y.  Hill,  87  Tain.  589, 

11  S.  W.  797. 

'"Brlggs  y.  Rice.  130  Mass.  50; 
Racouillat  y.  Rene,  32  Cal:  450;  Rus* 
sell  y.  Ranson,  76  111.  167. 

^  White  T.  Carpenter,   2   Paiges 
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matters  of  record  can  never  be  more  extensiye  than  the  facts  stated  or 
referred  to.*** 

The  description  of  a  grantee  as  trustee  in  a  recorded  deed  is  notice 
of  a  trust  of  some  description  and  puts  a  subsequent  purchaser  or 
mortgagee  upon  inquiry  as  to  the  existence  or  nature  of  such  trust.**^ 
If  a  deed  shows  that  it  was  made  under  a  decree  of  court,  the  pur- 
chaser is  bound  to  take  notice  of  the  facts  disclosed  by  the  record  of 
the  proceedings  in  which  the  decree  was  rendered.**^ 

A  recital  of  a  mortgage  which  defectively  describes  the  land  in 
a  deed  under  which  a  purchaser  from  the  mortgagor  claimfi  title 
charges  him  with  notice  of  it.**' 

A  purchaser  by  a  deed  which  refers  to  a  recorded  mortgage  of  the 
same  land  by  his  grantor  has  notice  of  a  statement  in  such  mortgage 
that  the  grantor  reserved  the  trees  growing  on  the  land,  the  same 
having  been  sold  to  a  third  person.*** 

A  description  of  a  portion  of  the  land  described  in  a  deed  as  'land, 
the  title  to  which  is  in  A.,  given  as  collateral  security  to  pay  certain 
notes,"  is  sufficient  notice  to  the  purchaser  of  an  unrecorded  mortgage 
to  A.  to  preserve  the  priority  of  the  mortgage.**'^  But  a  purchaser 
from  one  who  has  covenanted  to  pay  all  legal  mortgages  and  incum- 
brances of  whatever  nature  and  description  on  the  premises  is  not  put 
upon  inquiry  as  to  any  incumbrance  not  of  record,  when  there  is  a 
mortgage  of  record  to  which  the  covenant  could  properly  refer.  Nei- 
ther could  he  be  charged  with  constructive  notice  of  a  mortgage  im- 
properly recorded,  as,  for  instance,  one  without  seal.**® 

A  note  secured  by  a  mortgage  or  deed  of  trust,  and  referring  to 

such  mortgage  or  deed  by  a  statement  that  the  note  is  secured  by  a 

mortgage  or  deed  of  trust,  as  the  case  may  be,  gives  notice  of  the  terms 

of  the  mortgage  or  deed  of  trust,  so  far  as  these  terms  in  any  way 

qualify  the  terms  of  the  note,  and  the  holder  of  the  note  is  bound  by 

217;  Cambridge  Valley  Bank  v.  De-  Norman   v.   Towne,   130   Mass.   52; 

lano,  48  N.  Y.  J2«;  Bell  v.  Twilight,  Branch  v.  Griffin,  99  N.  C.  173,  5  S. 

22    N.    H.    500,    45    Am.    Dec.    367;  E.  393. 

Kalne  v  Denniston,  22  Pa.  St  202;  "'^  Mecantile  Nat.  Bank  v.  Parsons, 

Van  Slyck  v.  Skinner,  41  Mich.  186;  54  Minn.  56,  55  N.  W.  825,  40  Am. 

Morris    t.     Murray,     82     Ky.     36;  St.  299. 

French  v.  Loyal  Land  Co.  5  Leigh,  '»*Gulf  Coast  Canning  Co.  v.  Fos- 

627.    In  Sanborn  v.  Robinson,  54  N.  ter  (Miss.),  17  So.  683.     See  as  to 

H.  239,  at  the  close  of  the  descrlp-  bond  not  referred  to  in  court  rec- 

tion  in  a  mortgage,  the  following  ord  for  payment  of  attorney  fees, 

words   were   inclosed   in    parenthe-  Interstate  Bld'g.  &  L.  Asso.  v.  Mc- 

ses; —  Cartha.  43  S.  C.  72,  20  S.  B.  807. 

(Of  six  hundred  dollars  "•Knox   Co.   v.   Brown,   103    Mo. 

said    premises    are    subject    to    a  223. 

former               )  '••White  v.  Faster,  102  Mass.  375. 

It  was  held  that  this  was  notice  ***  Dunham  v.  Dey,  15  Johns.  555', 

of  a  prior  mortgage  of  that  amount.  8  Am.  Dec.  282. 

'••Gale  V.   Morris,   29  N.   J.   Bq.  »••  Racouillat  v.  Rene,  82  Cal.  460. 
222;  Briggs  v.  Rice,  130  Mass.  50; 
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finch  provifiion^  of  the  mortgage  ;^*^  thus,  he  is  bound  by  a  provision 
in  the  mortgage  that  the  non-payment  of  interest  on  the  note  shall 
have  the  eflEect  of  making  the  note  due  and  payable  at  once.^*' 

§  676.  One  who  purchases  land  by  a  deed,  which  expressly  recitei 
that  the  premises  are  subject  to  a  mortgage,  has  notice  of  the  mort- 
gage from  the  recital,  and  cannot  claim  against  it,  although  it  be  not 
recorded.  ^'^  In  like  manner,  and  for  stronger  reasons,  one  who  has 
purchased  land  subject  to  a  mortgage,  which  he  agrees  to  pay,  takes  a 
title  subject  to  the  mortgage,  although  it  be  not  recorded,  or  be  re^ 
corded  in  such  a  way  that  it  is  not  notice.*®^ 

A  mortgagee,  whose  mortgage  recites  that  another  mortgage  is  a 
first  lien  upon  the  property,  cannot  claim  that  his  mortgage  takes 
precedence  of  a  new  mortgage  afterwards  executed  and  recorded,  to 
correct  a  mistake  in  the  description  of  the  property  in  the  first  mort- 
gage.*®* Where  two  mortgages  made  by  the  same  person  upon  the 
same  land,  as  parts  of  one  transaction,  though  dated  on  different 
days,  refer  to  each  other,  the  question  of  priority  depends  upon  the  in- 
tention of  the  parties  as  determined  by  the  terms  in  which  the  refer- 
ences are  made.*®* 

Where  a  mortgage  takes  effect  only  from  its  delivery  for  record,  and 
its  priority  is  not  affected  by  notice  of  a  prior  unrecorded  mortgage, 
of  course  the  mere  mention  of  a  prior  mortgage  in  the  deed,  as,  for 
instance,  excepting  it  from  the  covenants  of  warranty,*®*  does  not 
affect  the  priority  given  by  the  record;  yet,  if  the  mortgage  be  ex- 
pressly made  subject  to  another,  priority  of  record  will  avail  noth- 
ing.*®* Moreover,  one  taking  a  mortgage  made  expressly  subject 
to  a  prior  mortgage  cannot  avoid  it  and  acquire  a  larger  lien  than 
contracted  for,  although  that  mortgage  be  invalid  as  against  the  mort- 
gagor.*®* When  a  mortgage  is  expressly  excepted  from  a  covenant  of 
warranty  in  a  deed,  this  exception  charges  the  purchaser  with  notice 
of  the  mortgage,  although  the  mortgage  be  not  recorded.*®* 


""Orrick  v.  Durham,  79  Mo.  174. 

>*"Noell  V.  Qaines,  68  Mo.  649,  8 
Gent.  L.  J.  353;  Clark  v.  BuUard, 
66  Iowa,  747,  24  N.  W.  561. 

"*  §§  786,  744;  Reeves  v.  Vinacke, 
1  McCrary,  213;  Westervelt  v.  Wyck- 
off,  32  N.  J.  Eq.  188;  Hull  v.  Sul- 
livan, 63  Ga.  126;  Qarrett  v. 
Puckett,  16  Ind.  485;  George  v. 
Kent,  7  Allen,  16;  Howard  v.  Chase, 
104  Mass.  249;  Kitchell  v.  Mudgett, 
37  Mich.  81;  Baker  v.  Mather,  25 
Mich.  51. 

**Ro88  V.  Worthington.  11  Minn. 
438,  88  Am.  Dec.  95. 


^  Council  Bluffs  Lodge  v.  Billups, 
67  Iowa,  674,  25  N.  W.  846. 

***  Iowa  College  v.  Fenno,  67  Iowa, 
244.  25  N.  W.  152. 

*»  Bercaw  v.  CockerlU,  20  Ohio  St 
163. 

^  Coe  V.  Col.  P.  ft  Ind.  R.  Co.  10 
Ohio  St.  372,  406.  75  Am.  Dec.  518. 

"Hardin  v.  Hyde.  40  Barb.  435: 
Freeman  v.  Auld.  44  N.  Y.  50,  re- 
versing 44  Barb.  14.  37  Barb.  587. 

"•Morrison  v.  Morrison,  38  Iowa„ 
73. 
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[§§  576,  577 


§  676.  Where  there  is  a  recital  in  a  prior  deed  that  the  sale  was 
made  upon  credit,  a  subsequent  purchaser  is  bound  to  inquire  whether 
the  purchase-money  has  been  paid,  or  whether  the  vendor  has  a  lien 
for  it ;  and  the  mere  fact  that  the  time  of  payment  of  the  purchase- 
money,  as  recited  in  the  deed,  has  elapsed  does  not  authorize  him  to 
presume  that  it  was  paid.*®^  No  more  than  ordinary  prudence  and 
diligence  is  required,  however,  on  the  part  of  a  purchaser,  and  there- 
fore, if  the  reference  be  to  an  incumbrance  which  has  been  discharged 
of  record,  it  does  not  charge  him  with  notice  of  the  existence  of  an- 
other and  entirely  different  incumbrance.*®* 

The  reservation  by  deed  of  a  vendor^s  lien  is  a  substantial  charge 
upon  the  land  and  affects  all  subsequent  purchasers  ;*®"  and  a  reserva- 
tion of  such  a  lien  in  a  final  decree  of  a  court  of  record  has  the  same 
effect.*" 

Where  a  deed  of  trust  recites  that  it  is  made  to  secure  promissory 
notes,  and  the  laws  of  the  State  recognize  notes  under  seal  which  are 
barred  in  ten  years  and  notes  not  under  seal  which  are  barred  in  five 
years,  and  it  is  not  specified  whether  the  notes  secured  are  under  seal 
or  not,  one  who  accepts  a  subsequent  mortgage  on  the  same  property, 
more  than  five,  but  less  than  ten  years  from  the  making  of  the  first 
mortgage,  is  bound  to  inquire  whether  the  notes  secured  by  the  first 
incumbrance  were  executed  under  seal,  and  having  failed  to  do  so  the 
first  incumbrancer  was  not  estopped  from  showing  that  the  notes  by 
him  held  were  sealed  instruments.*^^ 

§  677.  Ai  elsewhere  shown,  where  the  mortgaged  premises  have 
heen  sold  in  parcels  to  different  persons  at  different  times,  in  the  ab- 
sence of  any  intervening  equities,  the  several  parcels  are  subject  to  the 
mortgage,  and  are  to  be  resorted  to  in  the  inverse  order  of  aliena- 
tion."* When,  however,  the  first  purchaser  expressly  takes  subject  to 
the  mortgage,  he  has,  of  course,  no  equity  as  against  the  mortgagor 
that  the  portion  still  held  by  the  latter  shall  be  first  applied  to  the 
payment  of  the  incumbrance;  and  having  no  equity  against  him,  he 
has  none  against  his  grantee.  By  taking  such  a  deed  he  consents  that 
the  land  shall  remain  subject  to  its  pro  rata  share  of  the  debt.*^* 


•"Deason  v.  Taylor,  53  Miss.  697; 
Cordova  v.  Hood,  17  WaU.  1;  Tyd- 
ings  V.  Pitcher,  82  Mo.  379;  Orrick 
V.  Durham,  79  Mo.  174;  WiUis  v. 
Gay,  48  Tex.  463,  26  Am.  Rep.  328; 
Lytle  V.  Turner,  12  Lea,  641;  Wise- 
man V.  Hutchinson,  20  Ind.  40. 

■"Cambridge  Valley  Bank  v.  De- 
lano, 48  N.  T.  326. 


*»  Lincoln  v.  Purcell.  2  Head,  142. 
73  Am.  Dec.  196. 

«•  Martin  v.  Neblett,  86  Tenn.  383, 
7  S.  W.  123. 

*"  Foster  V.  Jett,  74  Fed.  678,  20 
C.  C.  A.  670,  40  U.  S.  App.  86. 

"Iglehart  v.  Crane,  42  lU.  261; 
McKinney  v.  Miller,  19  Mich.  142. 
See  §  1620. 

•"Briscoe  v.  Power,  47  111.  447. 


§§  578, 679]  NOTICE  as  affecting  priobity. 
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§  678.  A  purchaser  having  aetual  notice  of  a  mortgage  is  affected 
with  any  other  incumbrances  which  are  referred  to  in  that  mortgage 

or  in  other  deeds  to  which  the  deeds  first  referred  to  may  in  tnm 
lefer.*^*  Having  notice  of  the  mortgage  the  purchaser  is  bound  to 
know  the  contents  of  it,  and  that  would  lead  him  to  other  deeds,  in 
which,  pursued  from  one  to  another,  the  whole  case  would  be  discov- 
ered to  him.***  Though  the  contents  of  a  deed  be  stated  to  a  pur- 
chaser, and  he  relies  upon  such  statement,  and  the  statement  be  errone- 
ous, he  is  bound  by  its  real  contents  f^^  and,  in  like  manner,  if  he  has 
knowledge  of  an  unrecorded  mortgage,  and  rests  upon  the  vendor's 
assurance  that  the  debt  secured  by  it  has  been  satisfied,  he  does  so  at 
his  peril.**^ 

§  679.  A  general  description  of  the  debt  is  sufflcient  to  put  all  par- 
ties interested  upon  inquiry,  and  to  charge  them  with  notice  of  all 
facts  that  could  be  obtained  by  the  exercise  of  ordinary  diligence  and 
the  prosecution  of  the  inquiry  in  the  right  direction.***  A  party 
wilfully  closing  his  eyes  against  the  lights  to  which  his  attention  has 
been  directed,  and  which,  if  followed,  would  lead  to  a  knowledge  of 
all  the  facts,  is  chargeable  with  notice  of  every  fact  that  he  could  have 
obtained  by  the  exercise  of  reasonable  diligence.***  It  is  sufficient 
notice  of  an  incumbrance  to  put  a  purchaser  up6n  inquiry,  that  the 
mortgage,  duly  recorded,  names  a  sum  of  $500  in  addition  to  a  note 
secured.*** 

In  like  manner,  where  a  mortgage  secured  several  notes,  but  in  the 
record  the  description  of  one  of  them  was  omitted,  though  the  aggre- 
gate amount  of  the  notes  was  given  correctly,  it  was  held  that  the 
mortgage  was  notice  to  a  purchaser  for  the  full  amount  of  the  mort- 
gage notes.***    Where  a  deed  was  made  subject  to  "two  mortgages  for 


*»*Blsco  V.  Banbury,  1  Ch.  Ca. 
287;  Coppin  v.  Fernyhough.  2  Bro. 
C.  C.  291;  Hope  v.  LiddeU,  21  Beav. 
183;  Howard  Ins.  Co.  v.  Halsey,  8 
N.  T.  271,  59  Am.  Dec.  475;  Green 
v.  Slayter,  4  Johns.  Ch.  38.  See 
Cambridge  Valley  Bank  v.  Delano, 
48  N.  Y.  326.  And  see  Bent  v.  Cole- 
man, 89  111.  364,  7  Reporter,  366; 
Fidelity  Ins.  Co.  v.  Shenandoah  Val. 
R.  Co.  32  W.  Va.  244,  9  S.  E.  180. 

*"  Bisco  V.  Banbury,  1  Ch.  Ca.  287, 
per  Lord  Chancellor. 

"•Jones  V.  Smith,  1  Hare,  43,  on 
appeal  affirmed,  1  Ph.  244  and  cases 
cited.  But  see  Drysdale  v.  Mace.  2 
Sm.  A  G.  225.  5  De  G.  M.  ft  G.  103. 

"*  Price  V.  McDonald,  1  Md.  403, 
54  Am.  Dec.  657;  Hudson  v.  War- 
ner, 2  Harris  &  G.  415. 


*"*  Sesrmour  v.  Darrow,  31  Vt  122; 
Passumpsic  Sav.  Bank  v.  First  Nat 
Bank,  53  Vt  82.  See,  however, 
S  471;  Morris  v.  Murray,  82  Ky.  36; 
Bullock  V.  Battenhousen,  108  IIL 
28;  McCrea  v.  Newman,  46  N.  J. 
Eq.  473,  19  Atl.  198. 

"•Jackson,  L.  ft  S.  R.  Co.  v.  Davi- 
son, 65  Mich.  416,  37  N.  W.  &37; 
Converse  v.  Blumrich,  14  Mich.  109, 
120. 

^^$343;  Passumpsic  Sav.  Bank  v. 
First  Nat.  Bank,  53  Tt  82,  quoting 
text;  Babcock  v.  Llsk.  57  III.  327; 
Heaton  v.  Prather,  84  111.  330.  See 
Vredenburgh  v.  Burnet,  31  N.  J.  Bq. 
229. 

^  Dargin  v.  Beeker,  10  Iowa,  571. 
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[§§  580, 581 


$2,000/'  with  warranty  against  all  claims,  ^^ezcept  said  mortgages/' 
and  there  were  two  prior  mortgages,  one  for  $1,500,  which  was  re- 
corded, and  of  which  the  purchaser  had  actual  knowledge,  and  one  of 
$2,000,  which  was  not  recorded,  and  of  which  he  had  no  notice  except 
such  as  was  given  by  the  deed,  it  was  held  that  the  recitals  in  the  deed 
were  sufficient  to  put  him  upon  inquiry,  and  to  charge  him  with  actual 
knowledge  of  the  unrecorded  mortgage.*** 

§  680.  The  limit  of  inquiry  necessary  in  any  case  is  that  required 
hy  the  use  of  reasonable  diligence.  What  is  reasonable  diligence 
cannot  be  determined  by  any  general  rule,  but  must  vary  with  the 
circumstances  of  each  case.  Thus  where  a  mortgage  was  given  to  a 
retiring  partner,  to  secure  him  against  the  liabilities  of  the  partner- 
ship, and  also  for  the  *^alance  which  should  be  due  him  on  the  pur- 
chase of  such  property,"  and  notes  were  given  for  such  purchase- 
money,  but  no  mention  of  them  was  made  in  the  mortgage,  it  was  held 
that  a  second  mortgagee,  who  had  taken  his  mortgage  after  inquiring 
of  both  the  mortgagor  and  the  mortgagee  whether  anything  was  due 
for  purchase-money,  and  received  the  answer  from  both  that  it  was  all 
paid,  was  entitled  to  priority  over  the  prior  mortgagee,  and  even  as 
against  the  assignee  of  one  of  the  notes  given  for  purchase-money.*** 

The  record  of  a  foreclosure  suit  may  affect  one  who  derives  title 
under  a  foreclosure  sale  with  knowledge  of  another  unsatisfied  mort- 
gage upon  the  premises,  and  of  the  equity  of  the  holder  of  that  mort- 
gage as  against  the  purchaser  at  that  sale.*** 

§  581.  A  conyeyance  of  land  to  the  mortgagee  subject  to  a  mort- 
gage  may  or  may  not  imply  that  he  has  assigned  the  mortgage.  It 
has  already  been  noticed  that  a  deed  conveying  land  subject  to  a 
certain  mortgage,  or  warranting  it  against  all  incumbrances  except 


"*  Hamilton  v.  Nutt,  34  Conn.  501. 
See,  however,  McCrea  v.  Newman, 
46  N.  J.  Eq.  473,  19  Atl.  198. 

**»  Pasfiumpslc  Sav.  Bank  v,  Nat. 
Bank,  53  Vt  82.  Veazey,  J.,  deliver- 
ing the  opinion  of  the  court,  said: 
"Where  the  form  or  specification  of 
the  obligation  intended  to  be  se- 
cured is  described  or  referred  to,  or 
where  the  description  indicates  that 
the  debt  is  specified  in  some  written 
form,  or  is  of  such  a  character  that 
it  is  practicable  to  be  pursued  by 
inquiry  beyond  the  parties  to  the 
mortgage,  and  the  facts  as  to  its 
payment  determined,  the  authori- 
ties indicate  that  a  purchaser  or 
subsequent  incumbrancer  proceeds 
at  his  peril.  The  parties  to  the 
mortgage  have  furnished  him  the 


means  of  finding  out  the  facts; 
therefore  he  must  find  them  out 
But  such  is  not  this  case.  Here  the 
parties  gave  no  clue  to  any  discov- 
ery attainable  beyond  themselves. 
Under  such  circumstances,  it  seems 
to  us  that  inquiry  of  those  persons 
is  the  use  of  that  degree  of  dili- 
gence which  the  law  requires;  and 
that,  in  view  of  the  facts  alluded  to, 
the  defendant's  mortgage  should 
prevail."  See,  also,  Cambridge  Val- 
ley Bank  v.  Delano,  48  N.  Y.  326; 
Blatchley  v.  Osbom,  33  Conn.  226; 
Maupin  v.  Emmons.  47  Mo.  304; 
Leiman's  Estate,  32  Md.  225;  Lin- 
dauer  v.  Younglove,  47  Minn.  62,  49 
N.  W.  384. 

"•Locker  v.  Riley,  30  N.  J.  Eq. 
104. 


§§  582,  683]  NOTICE  as  afpbctino  priority. 
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the  mortgage^  is  notice  to. all  persons  claiming  under  such  deed  of 
the  existence  of  the  mortgage.  If  such  a  deed  of  the  equity  of  re- 
demption be  made  to  the  mortgagee  himself,  it  is  a  question  of  fact 
for  a  jury  whether  such  recital  or  warranty  implies  that  the  mortgage 
is  not  then  held  by  the  mortgagee,  or  is  notice  to  his  attaching  cred-- 
iters  that  the  mortgage  has  been  assigned  to  another.'^' 

The  record  of  a  purchase-money  mortgage  is  not  notice  of  the  con- 
veyance for  which  such  mortgage  was  given,  so  as  to  invalidate  the 
title  of  one  who  subsequently  purchases  of  the  vendor  before  the  first 
deed  given  by  him  is  recorded.*^® 

§  58S!.  One  who  merely  takes  a  release  of  all  the  interest  of  the 
mortgagor,  while  an  unrecorded  mortgage  made  by  him  is  outstand- 
ing, obtains  only  the  mortgagor's  equity  of  redemption  subject  to  such 
mortgage.**^ 

V.  Lis  Pendens. 


§  583.   The  force  and  efFeot  of  the  recording  of  a  deed  or  mortgage 

are  limited  not  only  by  the  actual  notice  which  the  grantee  may  have 
of  prior  unrecorded  conveyances,  but  also  by  constructive  notice  of 
rights  and  claims  of  other  parties,  furnished  by  the  pendency  of  an 
action  in  relation  to  the  title  of  the  property,  notice  of  the  pendency 
of  which  has  been  filed  according  to  law.*^*     The  doctrine  of  lis 


"■  Clark  V.  Jenkins.  5  Pick.  280. 

»•  Pierce  v.  Taylor,  23  Me.  246; 
Losey  v.  Simpson,  11  N.  J.  Eq.  246; 
but  is  no  notice  of  such  deed  to  one 
claiming  under  the  mortgagee.  Cen- 
ter V.  Planters'  &  M.  Bank,  22  Ala. 
743. 

*"  Smith  V.  Br.  Bank,  21  Ala.  125. 

"•Tyler  v.  Thomas,  25  Beav.  47; 
Worsley  v.  Scarborough,  3  Atk. 
392;  Bellamy  v.  Sabine,  1  De  G.  &  J. 
566,  580,  2  White  &  Tudor's  Lead. 
Cas.  in  Eq.  4th  Am.  ed.  pt.  1,  pp. 
192  et  seq.;  Whiteside  v.  Haselton, 
110  U.  S.  296,  4  S.  Ct  1;  Tilton  v. 
Oofleld,  93  U.  S.  163;  Lacassagne  v. 
Chapuis,  114  U.  S.  119,  12  Sup.  Ct. 
659.  See  §  1411.  Alabama:  Center 
V.  P.  &  M.  Bank,  22  Ala.  743.  The 
suit  is  notice  from  the  time  when 
service  is  perfected.  Hoole  v.  Attor- 
ney-General, 22  Ala.  190.  Arkansas: 
Holman  v.  Patterson,  29  Ark.  357; 
Ashley  v.  Cunningham,  16  Ark. 
168;  Galbreath  v.  Estes,  38  Ark. 
599.  California:  Wattson  v.  Dow- 
ling,  26  Cal.  124;  Long  v.  Neville, 
29  Cal.  132;  Sharp  v.  Lumley,  34 
Cal.  611;  Montgomery  v.  Byers,  21 
Cal.  107.     Connectiout:     Norton  v. 


Birge,  35  Conn.  250;  King  v.  Bill, 
28  Conn.  593.  Georgia:  Seabrook 
V.  Brady,  47  Ga.  650.  Illinois: 
Loomis  V.  Riley,  24  111.  307;  Jack- 
son V.  Warren,  32  111.  331;  Roberts 
V.  Fleming,  53  111.  196;'  Walker  v. 
Douglas,  89  111.  425;  Williams  v. 
Chicago  Exhibition  Co.  188  111.  19^ 
58  N.  E.  611.  Indiana:  Truitt  v. 
Truitt,  38  Ind.  16;  Kern  v.  Hasel- 
rigg,  11  Ind.  443,  71  Am.  Dec.  360. 
Iowa:  Blanchard  v.  Ware,  37  lowa^ 
305,  43  Iowa,  530;  McGregor  v.  Mc- 
Gregor, 21  Iowa,  441;  Tredway  v. 
McDonald,  51  Iowa,  663,  2  N.  W. 
567.  Xentncky:  Gossom  v.  Donald- 
son, 18  B.  Mon.  230,  68  Am.  Dec 
723.  Maine:  Snowman  v.  Harford. 
62  Me.  434;  Berry  v.  Whittaker.  68 
Me.  422.  Maryland:  Tongue  v.  Mor- 
ton, 6  Har.  &  J.  21;  Inloe  v.  Harvey^ 
11  Md.  519;  Boulden  v.  Lanahan,  29 
Md.  200.  Massachusetts:  Haven  v. 
Adams,  8  Allen,  363;  Barrowscale  v. 
Tuttle,  5  Allen.  377.  Mississippi: 
Allen  V.  Poole,  54  Miss.  323.  Mis- 
sonri:  Real  Est.  Sav.  Inst  v.  Col- 
lonious,  63  Mo.  290;  Turner  v.  Babb, 
60  Mo.  342.  New  Jersej:  McPher- 
son  V.   Housel,   13  N.   J.   Bq.   299. 


559  LIS   PENDENS.  [§   584 

pendens  is  founded  upon  the  consideration  that  no  suit  conld  be  suc- 
cessfully terminated  if,  during  its  pendency,  the  property  could  be 
transferred  so  that  it  would  not  be  bound  by  the  decree  or  judgment  in 
the  hands  of  the  assignee.*^^  This  doctrine  of  lis  pendens,  however, 
is  not  carried  to  the  extent  of  making  it  constructive  notice  of  a  prior 
unregistered  deed  ;'•**  as,  for  instance,  proceedings  to  foreclose  an  un- 
recorded mortgage  do  not  constitute  such  a  lis  pendens  as  would  be 
notice  to  a  purchaser  of  the  mortgaged  property. 

Only  those  persons  are  charged  with  notice,  or  are  affected  by  a 
lis  pendens,  who  pending  the  suit  purchase  from  a  party  to  the  suit,^** 
or  derive  title  from  one  so  purchasing.*** 

It  is  now  generally  provided  by  statute  that  notice  of  lis  pendens, 
in  order  to  affect  subsequent  purchasers,  shall  be  filed  in  the  registry 
of  deeds  where  the  land  is  situated. 

§  584.  Notice  from  a  lis  pendens  arises  from  the  time  of  the  serv- 
ice of  the  writ,  and  not  from  the  time  of  the  issuance  of  it,  or  the 
time  of  filing  the  bill.***  The  lis  pendens  is  notice  of  every  fact  in  the 
pleadings  pertinent  to  the  matter  in  issue  or  the  relief  sought,  and  of 
the  contents  of  the  exhibits  filed  and  proved.***  But,  in  order  that  the 
notice  may  attach,  the  property  involved  in  the  suit  must  be  so  pointed 
out  in  the  proceedings  that  it  may  be  identified  by  those  interested  in 

Hew  York:     Ayrault  v.  Murphy,  54  lass  v.  McCrackin,  52  Ga.  596;  New- 

N.    T.    203;    Murray    v.    Ballou,    1  man  v.   Chapman,   2  Rand.   93,   14 

Johns.  Ch.  566;   Mitchell  v.  Smith,  Am.  Dec.  766. 

53  N.  Y.  413;  Young  v.  Guy.  23  Hun.  « Green  v.  Rick,  124  Pa.  St  130, 

1.  affirmed  87  N.  Y.  457;  Lawrence  15  Atl.  497;  Bright  v.  Buckman,  39 

V.  Conklin.  17  Hun.  228;   Harring-  Fed.  243;  Allen  v.  Morris.  34  N.  J. 

"ion  V.  Slade,  19  Barb.  162;  Salsbury  L.  159;  Parks  v.  Jackson.  11  Wend. 

V.  Benton.  7  Lans.  352.   Ohio:  Brun-  442.  25  Am.  Dec.  656;  Stuyvesant  v. 

dage   V.   Biggs.    25    Ohio    St.    652;  Hone.  1  Sandf.  Ch.  419;  Parsons  v. 

Ludlow  V.  Kidd.  2  Ohio.  541.   Penn-  Hoyt.  24  Iowa.  154;   Herrington  v. 

sylvania:     Hersey  v.  Turbett,  27  Pa.  Herrington,  27  Mo.  560;  Scarlett  v. 

St.  418;  Youngman  v.  Elmira  R.  Co.  Gorham,  28  111.  319;  French  v.  Loy- 

65  Pa.  St.  278.    Tennessee:     Martin  al  Co.  5  Leigh.  627. 

V.  Neblett.   86  Tenn.  383,   7   S.  W.  "•  Norton  v.  Birge.  35  Conn.  250. 

123;  Tharpe  v.  Dunlap.  4  Heisk.  674.  ""Murray  v.  Ballon.  1  Johns.  Ch. 

Texas:     Lee  v.  Salines.  15  Tex.  495.  566;  Fuller  v.  Hilton.  76  N.  Y.  190; 

Virginia:  Wood  v.  Krebbs.  30  Gratt  Leitch  v.  Wells,  48  N.  Y.  585;  Allen 

708.     Wisconsin:     Helms    v.    Chad-  v.    Poole,    54    Miss.    323;    Allen    v. 

bourne.  45  Wis.   60.     In  Louisiana,  Mandeville.    26    Miss.    397;    Haugh- 

a  purchaser  is  not  chargeable  with  wout  v.  Murphy,  22  N.  J.  Eq.  545; 

notice    of    judicial    proceedings    in  Majors  v.  Cowell,  51  Cal.  478;  Farm- 

which  the  title  of  the  property  is  ers'  Nat.  Bank  v.  Fletcher,  44  Iowa, 

involved,  unless  he  is  a  party  to  252;    Center    v.    Planters'    &   Mer- 

such   proceedings.     Notice  in   this  chants'  Bank,  22  Ala.  743 ;  Bennet  v. 

State  is  not  as  a  rule  equivalent  to  Williams,  5  Ohio  St.  461. 

registry.     Boyer  v.  JofPrion.  40  La.  ^  Allen   v.   Poole.   54   Miss.    323; 

Ann.  657,  4  So.  872.  Center   v.    Planters'    &    Merchants' 

••Hiem  v.  Mill,  13  Ves.  114;  Al-  Bank,  22  Ala.  743;  Jones' v.  McNar- 

len  V.  Poole,  54  Miss.  323.  rin.  68  Me.  334.  28  Am.  66. 

■•1  Story's  Eq.  Jur.  §  406;  Doug- 
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it.^"'  The  law  of  lis  pendens  does  not,  therefore,  apply  to  a  suit  toe 
divorce  and  alimony,*^®  unless  the  petition  is  that  the  alimony  be 
assigned  out  of  a  particular  parcel  of  land.^^  Neither  does  it  apply 
to  a  common  lawsuit  brought  to  obtain  judgment  for  a  debt.'*' 

§  585.  lis  pendens  aa  affected  by  actual  notice. — If  the  plaintiff 
in  a  suit,  before  filing  the  statutory  notice  of  lis  pendens,  had  knowl- 
edge that  the  defendant  had  conveyed  his  land  by  a  valid  deed,  but 
that  the  purchaser  had  not  recorded  it,  he  cannot  by  a  levy  upon  the 
land  of  an  execution  obtained  in  such  writ  acquire  any  lien  upon  such 
land  as  against  the  purchaser. *'•  On  the  other  hand,  one  who  pur- 
chases with  actual  notice  of  the  pendency  of  a  suit  affecting  the  land 
cannot  object  that  statutory  notice  of  the  pendency  of  the  suit  was  not 
filed."^ 

Notice  by  lis  pendens  is  notice  only  of  pending  proceedings.  It  is 
not  notice  to  a  purchaser  whose  conveyance  was  made  before  the  com- 
mencement of  the  action.^*^  When  litigation  is  ended,  and  the  rights 
of  all  parties  have  been  determined,  the  notice  ceases.*** 


VI.  How  far  Possession  is  Notice. 

§  686.  Possession  by  one  who  is  not  the  owner  of  record  is  a  fact 
which  should  induce  one  proposing  to  purchase  to  inquire  whether  the 
possession  is  founded  on  any  right  or  title.  It  is  notice  of  the  rights 
of  the  occupant,  whatever  they  may  be;  and  if  he  claim  by  deed  his 
possession  is  regarded  by  most  authorities  as  equivalent  to  the  record- 
ing of  such  deed.***    Thus  the  possession  of  a  tenant  is  notice  of  his 


» Miner  V.  Sperry,  2  WaU.  237; 
AUen  V.  Poole,  54  Miss.  323;  Low  v. 
Pratt,  53  111.  438;  Green  v.  Slayter, 
4  Johns.  Ch.  38;  Todd  v.  Outlaw,  79 
N.  C.  235;  Drake  v.  Crowell,  40  N. 
J.  Li.  58. 

""Hamlin  v.  Bevans,  7  Ohio,  161, 
28  Am.  Dec.  625;  Feigley,  7  Md. 
537,  61  Am.  Dec.  375. 

"'Brlghtman  v.  Brightman,  1  R. 
I.  112;  Daniel  v.  Hodges,  87  N.  G. 
95. 

"•White  V.  Perry,  14  W.  Va.  66. 

"•  Lamont  v.  Gheshire,  65  N.  Y.  30. 

•**  Baker  v.  Pierson.  5  Mich.  456. 

■**  Farmers*  Nat.  Bank  v.  Fletcher, 
44  Iowa,  252;  Goulter  v.  Lumpkin, 
94  Ga.  225,  21  S.  E.  461. 

•«  Page  V.  Waring.  76  N.  Y.  463. 

*"  James  v.  Lichfield,  L.  R.  9  Bq. 
51;  Taylor  v.  Stibhert,  2  Ves.  Jun. 
437;  Daniels  v.  Davidson,  16  Ves. 
240;  Holmes  v.  Powell,  8  De  G.  M. 
&  G.  572;   Bailey  v.  Richardson,  9 


Hare,  734;  Moreland  v.  Richardson, 
24  Beav.  33;  Wilson  v.  Hart.  L.  R. 

1  Ch.  App.  463,  467;  Noyes  v.  Hall, 
97  U.  S.  84;  Landes  v.  Brant,  10 
How.  348;  Lea  v.  Polk  Co.  Copper 
Co.  21  How.  493;  Weld  v.  Madden. 

2  Cliff.  584;  Johnson  v.  Glancy.  4 
Blatchf.  94,  28  Am.  Dec.  45.  Ala- 
bama: Reynolds  v.  Kirk.  105  Ala 
446.  17  So.  95;  Price  v.  Bell.  91  Ala. 
180,  8  So.  565;  Headley  v.  BeU.  84 
Ala.  846,  4  So.  391;  Bernstein  t. 
Humes,  71  Aa.  260;  Tutwiler  v. 
Montgomery,  73  Ala.  263;  Bart  v. 
Cassety,  12  Ala.  734;  Anthe  t.  Heide, 
85  Ala.  236,  4  So.  380;  Kent  v.  Dean, 
128  Ala.  600,  30  So.  543;  Phillips  t. 
Costley,  40  Ala.  486;  Garrett  v. 
Lyle,  27  Ala.  586.  Arkanias:  By- 
ers  V.  Engles,  16  Ark.  543;  Gill 
T.  Hardin,  48  Ark  409;  Tnrman  v. 
Bell.  54  Ark.  273,  15  S.  W.  896.  Cali- 
foTBia:  Smith  ▼.  Yule.  81  Cal.  180. 
89  Am.  Dec.  167;  Jones  y.  Marks* 
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interest  in  the  land^  whatever  that  interest  may  he,  and,  perhaps^ 


47  Cal.  242;  Thompeon  v.  Ploche,, 
44  Cal.  508;  Fair  v.  Stevenot,  29 
Oal.  486;  Peasley  v.  McFadden,  68 
Cal.  611,  10  Pac.  179;  Moss  y.  Atkin- 
«on,  44  Cal.  3;  Austin  y.  Pulschen, 
112  Cal.  528,  44  Pac.  788.  Conneotl- 
cut:  Harral  v.  Leyerty,  50  Conn. 
46,  47  Am.  Rep.  608.  Florida:  Mas- 
sey  V.  Hubbard,  18  Fla.  688;  McRae 
y.  McMlnn,  17  Fla.  876.  Oeorgria: 
Jewell  y.  Holland,  61  Ga.  608; 
Finch  y.  Beal,  68  Ga.  594;  Cox  v. 
Jones,  76  Ga.  296;  Collins  y.  Moore, 
115  Ga.  327,  41  S.  E.  609.  Idaho: 
Feirbough  y.  Masterson,  1  Idaho, 
135;  Noyes  y.  Hall,  97  U.  S.  34. 
Illinois:  Brainard  y.  Hudson,  103 
111.  218;  Jaques  y.  Lester,  118  111. 
246.  8  N.  E.  795;  Truesdale  y.  Ford, 
37  111.  2l0,  213;  Cleyinger  y.  Ross, 
109  111.  349;  White  v.  White,  105 
111.  313;  Morrison  y.  Kelly,  22  111. 
609;  Stagg  y.  Small,  4  Bradw.  192; 
Keys  y.  Test,  33  111.  316;  Cowen  y. 
LK)omls,  91  111.  132;  Strong  y.  Shea, 
$Z  111.  575;  Brown  y.  Gaffney.  28  111. 
149,   157;    Cabeen   y.   Breckenridge, 

48  111.  91.  Indiana:  Sutton  y.  Jer- 
yis,  31  Ind.  265.  99  Am.  Dec.  631; 
Barnes  y.  Union  School  Township, 
91  Ind.  301.  Iowa:  Moore  y.  Pier- 
son,  6  Iowa,  279,  71  Am.  Dec.  409; 
Leebrick  y.  Stable,  68  Iowa,  515,  27 
N.  W.  490;  Kruger  y.  Walker,  94 
Iowa,  506,  63  N.  W.  320.  Kansas: 
Lyons  y.  Bodenhamer,  7  Kan.  455; 
Greer  y.  Higglns,  20  Kan.  420; 
Johnson  y.  Clark,  18  Kan.  157; 
School  District  y.  Taylor,  19  Kan. 
287;  Deetgen  y.  Richter,  33  Kan. 
410.  6  Pac.  595.  Kentucky:  Hack- 
with  y.  Damron,  1  Mon.  235;  Golns 
^.  Allen,  4  Bush,  608.  ICaine:  Prior 
to  R.  S.  of  1841,  Webster  y.  Mad- 
•dox.  6  Me.  256;  Matthews  y.  Demer- 
ritt,  22  Me.  312;  Hull  y.  Noble,  40 
Me.  459;  Hanly  y.  Morse,  32  Me. 
287;  Clark  y.  Bosworth,  51  Me.  528; 
Beal  y.  Gordon,  55  Me.  482.  Mary- 
land: Ringgold  y.  Bryan,  3  Md.  Ch. 
488:  Bryan  y.  Haryey.  18  Md.  113; 
Border  State  Say.  Inst  y.  Wilcox, 
63  Md.  525.  ICassachusetts:  Toupin 
V.  Peabody,  162  Mass.  473,  39  N.  E. 
280;  Cunningham  y.  Pattee,  99 
Mass.  248.  Xlchigan:  Allen  y.  Cad- 
well,  55  Mich.  8,  20  N.  W.  692; 
Doyle  y.  Steyens.  4  Mich.  87;  Rus- 
sell y.  Sweezey,  22  Mich.  235;  Parsell 
y.  Thayer,  39  Mich.  467;  Weisberger 
T.  Wlsner.  55  Mich.  246,  21  N.  W. 
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331;  Corey  y.  Smalley,  106  Mich. 
267.  64  N.  W.  13;  Miner  y.  Wilson, 
107  Mich.  57.  64  N.  W.  874.  Kinne- 
sota:  New  y.  Wheaton,  24  Minn. 
406;  Groff  y.  Ramsey,  19  Minn.  43; 
Morrison  y.  March,  4  Minn.  325. 
Xlssissippi:  Taylor  y.  Mosely.  57 
Miss.  544;  Strickland  y.  Kirk,  51 
Miss.  795.  ICissourl:  Vaughn  y. 
Tracy,  22  Mo.  415,  25  Mo.  318.  69 
Am.  Dec.  471;  Roberts  y.  Moseley. 
64  Mo.  507;  Bartlett  y.  Glasscock, 
4  Mo.  62;  Pike  y.  Robertson.  79  Mo. 
615.  Nebraska:  Lipp  y.  Land  Syn- 
dicate. 24  Neb.  692.  40  N.  W.  129; 
Coulee  y.  McDowell,  15  Neb.  184. 
Neyada:  Brophy  Mln.  Co.  y.  Brophy 
&  D.  Gold  Mln.  Co.  15  Ney.  101. 
New  Hampshire:  Rogers  y.  Jones. 
8  N.  H.  264;  Patten  y.  Moore,  32  N. 
H.  382;  Emmons  y.  Murray.  16  N. 
H.  385;  Forest  y.  Jackson.  56  N.  H. 
857;  Janyrin  y.  Janyrin.  60  N.  H. 
169.  New  Jersey:  Van  Keuren  y. 
Central  R.  R.  Co.  88  N.  J.  L.  165; 
Holmes  y.  Stout.  10  N.  J.  Eg.  419; 
Losey  y.  Simpson,  11  N.  J.  Eq.  246; 
Roll  y.  Rea.  50  N.  J.  L.  264.  12  Ati. 
905;  Hodge  y.  Amerman.  40  N.  J. 
Ba.  99.  2  Atl.  257.  New  York:  Phe- 
lan  y.  Brady,  119  N.  Y.  587,  23  N.  E. 
1109;  Westbrook  y.  Gleason,  79 
N.  Y.  23;  Chesterman  y.  Gardner.  5 
Johns  Ch.  29;  Webster  y.  Van 
Steenbergh,  46  Barb.  211;  Grim- 
stone  y.  Carter.  3  Paige,  Ch.  421; 
Seymour  y.  McKinstry,  106  N.  Y. 
230,  12  N.  E.  348,  14  N.  E.  94 ;  Farm- 
ers' Loan  &  Trust  Co.  y.  Maltby,  8 
Paige.  361;  Gouyerneur  y.  Lynch.  2 
Paige,  300;  Bank  y.  Flagg.  3  Barb. 
Ch.  318;  Moyer  y.  Hinman.  13  N.  Y. 
186;  Tuttle  y.  Jackson,  6  Wend, 
213;  Trustees  y.  Wheeler.  61  N.  Y. 
88,  98;  Cavalll  y.  Allen.  57  N.  Y. 
508.  North  Carolina:  Tankard  y. 
Tankard,  79  N.  C.  54;  Edwards  v. 
Thompson.  71  N.  C.  177;  Mayo  y. 
Leggett.  96  N.  C.  237,  1  S.  B.  622; 
Staton  y.  Dayenport,  95  N.  C.  11. 
So  by  statute.  Laws  1885,  ch.  147, 
§  1.  Ohio:  Ranney  y.  Hardy.  43 
Ohio  St.  .157,  1  N.  B.  523;  Kel- 
ley  y.  Stanberry,  13  Ohio  St.  408; 
McKinzie  y.  Perrill,  15  Ohio  St 
162.  Oregon:  Manaudas  y.  Mann. 
14  Oreg.  450,  13  Pac.  449.  Penn- 
sylyania:  Bugbee's  App.  110  Pa. 
St.  331.  1  Atl.  273;  Kerr  y.  Day. 
14  Pa.  St.  112,  53  Am.  Dec.  526; 
Randall  y.   Silyerthom,   4   Pa.   St. 
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notice  also  of  his  landlord's  title  ;^**  and  thus,  also,  the  possession  of  a 
cestui  que  trust  is  notice  of  his  beneficial  interest  in  the  property.*** 

Possession  by  a  vendee  under  a  contract  of  purchase,  whether  it  be 
personal  or  by  a  tenant,  is  constructive  notice  of  his  equitable  rights  as 
purchaser,  and  any  one  taking  a  mortgage  under  such  circumstances 
from  his  vendor  takes  subject  to  his  rights.^*®  The  mortgage  lien  in 
such  case  covers  the  property  only  to  the  extent  of  the  unpaid  pur- 
chase-money.^*^ 

This  is  the  rule  that  prevails  generally  in  the  United  States.  In  a 
few  States,  however,  "actual  notice"  is  essential  in  order  to  dispense 
with  registration,  and  consequently  possession  does  not  amount  to 
notice,  and  does  not  have  the  effect  of  putting  a  purchaser  upon  in- 
quiry, though  proof  of  possession  may  be  made  in  connection  with 
evidence  of  actual  notice.^*®  But  in  these  States  knowledge  of  adverse 
possession,  though  it  be  open  and  notorious,  does  not  of  itself  amount 
to  notice  of  the  occupant's  title  or  right. 

§  587.  The  prevailing  rule,  however,  is  that  possession  is  notice 
although  it  be  not  actually  known  to  the  purchaser.  It  is  a  fact 
which  the  purchaser  should  know,  and  he  is  thereby  put  upon  inquiry 


173;  Rowe  v.  Ream,  105  Pa.  St.  543; 
Woods  v.  Farmere,  7  Watts,  372,  52 
Am.  Dec.  772;  Wertheimer  v. 
Thomas,  168  Pa.  168,  31  Atl.  1096. 
Rhode  Island:  Harris  v.  Arnold,  1 
R.  I.  125.  South  Carolina:  Graham 
v.  Nesmith,  24  S.  C.  285;  Sheorn  v. 
Robinson,  22  S.  C.  32;  Biemann  v. 
White,  23  S.  C.  490.  Texas:  Haw- 
ley  V.  Bullock,  29  Tex.  216;  Mullins 
V.  Wimberly,  50  Tex.  457;  Glenden- 
ning  V.  Bell,  70  Tex.  632,  8  S.  W. 
324;  Brown  v.  Wilson  (Civ.  App.), 
29  S.  W.  530.  Vermont:  Perkins 
V.  West,  55  Vt.  265 ;  Rublee  v.  Mead, 
2  Vt.  544.  Virginia:  Efflnger  v. 
Hall,  81  Va.  94;  Preston  v.  Nash,  76 
Va.  1;  Chapman  v.  Chapman,  91  Va. 
397,  21  S.  E.  813,  50  Am.  St.  846. 
West  Virginia:  Western  Min.  & 
Manuf.  Co.  v.  Peytona  Cannel  Coal 
Co.  8  W.  Va.  406.  Wisconsin:  La- 
moreaux  v.  Huntley,  68  Wis.  24,  31 
N.  W.  331;  Coe  v.  Manseau,  62  Wis. 
81,  22  N.  W.  155 ;  Meade  v.  Gllf oyle, 
64  Wis.  18,  24  N.  W.  413;  Cunning- 
ham  V.  Brown,  44  Wis.  72;  Brink- 
man  V.  Jones,  44  Wis.  498;  Wlcke  v. 
Lake,  21  W^is.  410,  94  Am.  Dec.  552, 
25  Wis.  71;  Ehle  v.  Brown,  31  Wis. 
405;  Fery  v.  Pfeiffer,  18  Wis.  510. 

»*♦§  589;  Ehle  v.  Brown,  21  Wis. 
405. 

*«Pritchard   v.   Brown,   4   N.   H. 


397,  17  Am.  Dec.  431.  See,  however, 
Scott  V.  Gallagher,  14  S.  &  R.  333, 
16  Am.  Dec.  508. 

"«Bank  v.  Flagg,  3  Barb.  Ch.  316; 
Braman  v.  Wilkinson,  3  Barb.  151; 
Reynolds  v.  Kirk,  105  Ala.  446.  17 
So.  95;  Collins  v.  Moore.  115  Ga. 
327,  41  S.  E.  609;  First  Nat.  Bank 
V.  Chafee,  98  Wis.  42,  73  N.  W.  318. 

**^Westbrook  v.  Gleason,  14  Hun, 
245,  79  N.  Y.  23;  Young  v.  Guy,  12 
Hun,  325,  23  Hun,  1,  affirmed  87  N. 
Y.  457;  Houzik  v.  Delaglise,  65  Wis. 
494.  27  N.  W.  171. 

"•Connecticut:  Harrall  v. Leaver- 
ty,  50  Conn.  46.  Lonislana:  Moore 
V.  Jourdan,  14  La.  Ann.  414;  Poydras 
V.  Laurens,  6  La.  Ann.  772.  ICaine: 
Since  R.  S.  of  1841,  Boggs  v.  Ander- 
son, 50  Me.  161;  Beal  v.  Gordon,  55 
Me.  482;  Clarke  v.  Bosworth,  51  Me. 
528;  Goodwin  v.  Cloudman.  43  Me. 
577.  See,  also,  Knapp  v.  Balrley,  79 
Me.  195.  Massachusetts:  Lamb  v. 
Pierce,  113  Mass.  72;  Dooley  v.  Wal- 
cott,  4  Allen,  406;  Pomroy  v.  Stev- 
ens, 11  Met.  224;  Sibley  v.  Lefflng- 
well.  8  Allen.  584;  Mara  v.  Pierce. 
9  Gray,  306;  Parker  v.  Osgood,  3 
Allen,  487.  490;  M'Mechan  v.  Grif- 
flng.  3  Pick.  149.  15  Am.  Dec.  198. 
Wisconsin:  Brinkman  v.  Jones.  44 
Wis.  498;  Hubbard  v.  Smith,  2 
Mich.  207. 


16^  HOW   FAR   POSSESSION   IS   NOTICE.  [§§    588,  589 

as  to  i]\e  possessor's  rights.^*®  Possession  does  not  amount  to  con- 
structive notice  of  the  nature  and  extent  of  the  rights  of  the  person 
in  possession;  but  it  puts  the  purchaser  upon  inquiry  as  to  such 
rights.  He  is  bound  to  pursue  the  inquiry  with  diligence,  and  to 
ascertain  what  those  rights  are.*°^  A  purchaser  who  negligently  or 
intentionally  fails  to  inquire  as  to  the  fact  of  possession,  or  as  to  the 
title  or  interests  of  the  person  in  possession,  is  affected  with  notice  of 
such  title  or  interest  as  the  possessor  actually  has.  Such  a  purchaser 
cannot  claim  the  position  of  a  purchaser  in  good  faith  without  notice. 

§588.  Possession  is  not  necessarily  evidence  of  any  particular 
title,  but  is  only  evidence  of  some  title,  and  puts  the  purchaser  upon 
inquiry  as  to  the  title  or  interest  the  occupant  holds  or  claims.*"^  If 
the  person  in  possession  has  no  title  or  right  of  possession  whatever, 
but  is  a  mere  intruder,  his  possession  is  not  notice  and  does  not  put  a 
purchaser  on  inquiry.^*^^  If  the  purchaser  makes  due  inquiry,  and 
such  inquiry  fails  to  disclose  any  title  or  interest  in  the  person  in 
possession,  the  presumptive  notice  from  possession  is  rebutted. ^'^^ 

A  mortgagee  who,  in  reliance  upon  the  record  title,  takes  a  mort- 
gage upon  property  from  one  to  whom  it  has  been  transferred  by  a 
fraudulent  grantee,  is  not  chargeable  with  constructive  notice  of  the 
fraud,  although  the  person  defrauded  occupies  the  property,  where  at 
the  time  such  person  was  ignorant  of  the  fraud  perpetrated  and  could 
not  have  disclosed  the  fact  to  the  mortgagee  had  he  made  inquiry.^°* 

§  589.   A  purchaser  of  land  in  the  possession  of  a  tenant  of  the 

vendor  has  notice  of  the  actual  interest  of  the  tenant  and  of  the  whole 
extent  of  that  interest,  and  is  bound  to  admit  the  tenant's  claim  so 
far  as  it  could  be  enforced  against  the  vendor.^°*    Whether  the  pos- 

*•  Hottenstein   v.   Lerch,    104   Pa.  v.  Ansbacher,  55  Pa.  St  85;   Munn 

St.  454;  Kerr  V.  Day,  14  Pa.  St.  112.  v.    Burges.    70    lU.    604;    Jaques   v. 

53  Am.  Dec.  526;   Hodge  v.  Amer-  Weeks,  7  Watts,  261;  Kent  v.  Dean, 

man,  40  N.  J.  Eq.  99,  2  Atl.  257;  128  Ala.  600,  3  So.  543. 
Ranney  v.  Hardy,  43  Ohio  St.  157,        »« Western  Mining  &  Manuf.  Co.. 

1  N.  B.  523;  Edwards  v.  Thompson,  v.  Coal  Co.  8  W.  Va.  406;  Wright  v. 

71  N.  C.  177;   Bilman  v.  White,  23  Wood,  23  Pa.  St.  120. 
S.  C.  490;   Shearn  v.  Robinson.  22        *«  Jones   v.    Smith.    1    Hare,    43; 

S.  C.  32;  Pique  v.  Arendale,  71  Ala.  Hewitt  v.  Loosemore,  9  Hare,  449; 

91;     Loughrldge    v.     Rowland,    52  Flagg  v.  Mann,  2  Sumn.  486;  Wil- 

Mlss.  546.  liamson  v.  Brown,  15  N.  Y.  354;  Rl- 

«•  Rogers  v.  Jones,  8  N.  H.  264;  ley  v.  Quigley,  50  Ul.  304,  99  Am. 
Williamson  v.  Brown,  15  N.  Y.  354;  Dec.  516;  Fair  v.  Stevinot,  29  Cal. 
Daniels  v.  Davison,  16  Ves.  249;  486;  Thompson  v.  Pioche,  44  Cal. 
Flagg  V.  Mann,  2  Sumn.  486;  Grim-  508;  M'Mechan  v.  Grifflng,  3  Pick, 
stone  V.  Carter,  3  Paige.  421,  24  149,  15  Am.  Dec.  198;  Nutting  v. 
Am.  Dec.  230;  Kerr  v.  Day,  14  Pa.  Herbert,  37  N.  H.  346;  Rogers  v. 
St.  112,  53  Am.  Dec,  526;  Thomp-  Jones.  8  N.  H.  264;  Harris  v.  Ar- 
son V.  Pioche,  44  Cal.  508;  Hoppln  nold,  1  R.  I.  126. 
v.  Doty.  25  Wis-  573.  «"  Cornell  v.  Maltby,  165  N.  Y.  557. 

»» Harris  v.  Arnold,  1  R.  I.  126;  59  N.  E.  291. 
Smith  V.  Miller,  63  Tex.  72;  Leach        ■»  Daniels    v.    Davison,    16    Ves. 
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session  of  the  tenant  is  notice  of  the  landlord's  title  as  well  as  of  the 
occupant's  tenancy  is  left  in  some  measure  uncertain  on  the  author- 
ities,*" though  the  weight  of  authority  is  that  it  affords  notice  of  the 
landlord's  title,**^  for  such  possession  imposes  upon  the  purchaser  the 
obligation  of  inquiring  by  what  right  the  tenant  holds. 

If  the  tenant  changes  his  charact^  by  taking  an  agreement  to  pur- 
chase, or  he  has  this  right  under  his  lease  and  exercises  his  option  to 
purchase,  his  possession  amounts  to  notice  of  his  equitable  title  as 
purchaser.*'® 

The  fact  that  one  had  been  a  tenant  of  a  portion  of  a  building,  and 
continued  to  be  a  tenant  until  he  took  possession  under  his  contract 
of  purchase,  does  not  impair  the  notice  imparted  by  such  possession. '*• 

§  590.  Fossemion  is  notice  only  during  its  continuance.  A  pur- 
chaser is  not  bound  to  take  notice  of  an  antecedent  possession  which 
has  ceased  prior  to  his  negotiations  to  purchase,  and  he  need  not  in- 
quire as  to  the  title  or  right  of  the  former  occupant.**® 

§  591.  Possession,  to  operate  as  implied  notice,  must  be  risible  and 
open,  notorious  and  exclusive,  and  not  merely  a  constructive  posses- 

249;     Cunningham    v.    Pattee,    99  v.  Orton,  75  111.  100;  Kerr  v.  Day, 

Mass.  248;  Chesterman  v.  Gardner,  14  Pa.   St.  112,  53  Am.   Dec.   526; 

5  Johns.  Gh.  29;    Seymour  v.  Mc-  Hood  v.  Fahnestock,  1  Pa.  St.  470, 

Klnstry,  106  N.  Y;  230,  12  N.  E.  348,  44  Am.  Dec.  147;  Bank  v.  Flagg.  3 

14  N.  E.  94;  Spofford  v.  Manning,  6  Barb.  Ch.  316;   Purcell  v.  Enrlght, 

Paige,  383;  Page  v.  Waring,  76  N.  31  N.  J.  Eq.  74;  Morrison  v.  March, 

Y.  463,  470;  Bassett  v.  Wood,  9  N.  4   Minn.   825;    Dickey  v.   Lyon,   19 

Y:  Supp.  79;  De  Ruyter  v.  Trustees,  Iowa,  544;   Gonlee  v.  McDowell,  15 

2   Barb.   Ch.   555;    Trustees   Union  Neb.   184,   18   N.   W.   60;    Glenden- 

College   V.   Wheeler,   61   N.   Y.   88;  nlng  v.  Bell,  70  Tex.  632,  8  S.  W. 

Peasley  v.  McFadden,  68  Cal.  611,  324;    Woodson   v.  Collins,   56   Tex. 

10  Pac.  179;  Hull  v.  Noble,  40  Me.  168;  Clarke  v.  Beck,  72  Ga.  127. 
459;  Kerr  v.  Day,  14  Pa.  St.  112,  53        On  the  other  hand,  the  following 

Am.  Dec.  526;  Marsh  v.  Nelson,  101  cases  hold  that  his  possession  la  not 

Pa.  St  57;  Clarke  v.  Beck,  72  Ga.  notice  of  the  landlord's  title,  but  on- 

127;  Fery  v.  PfelfPer,  18  Wis.  510;  ly  of  the  tenant's  right:    Hanbury 

Smith  V.  Gibson,  25  Neb.  511,  41  N.  y.   Utchfield.    2   Mylne   ft   K.    629; 

W.    360;    Glendenning  v.    Bell,   70  Flagg  v.  Mann,  2  Sumn.  486;  Beat- 

Tex.  632,  8  S.  W.  324;    Joseph  v.  tie  v.  Butler,  21  Mo.  313,  64  Am. 

Wild,  146  Ind.  249,  45  N.  B.  467.  Dec.  234. 

■•  Deetjen  v.  Richter,  33  Kan.  410,        *»  Knight    v.    Bowyer,    23    Beav. 

414,  6  Pac.  595.  609,  641;  Taylor  v.  Stibbert,  2  Ves. 

»^The  following  cases  hold  that  Jr.  437,  440;  Kerr  v.  Day,  14  Pa.  St 

the   tenant's   possession    is   notice,  112;    Coarl  v.   Olsen,   91   IlL   278; 

not  only  of  his  own  rights,  but  of  Smith  v.  Gibson,  25  Neb.  511,  41  N. 

his  landlord's  title  as  well:    United  W.  360;    Russell  v.  Moore,  3  Met 

States  V.  Sllney,  21  Fed.  894;  Hanly  (Ky.)  436;  Chesterman  v.  Gardner, 

V.   Morse,    32   Me.    287;    Dutton   v.  5  Johns.  Ch.  32,  9  Am.  Dec.  265. 
Warschauer,   21   Cal.   609.    82   Am.        "•  Phelan  v.  Brady,  119  N.  Y.  587, 

Dec.  765;  O'Rourke  v.  O'Connor,  39  23  N.  B.  1109. 

Cal.  442;  Landers  v.  Bolton,  26  Cal.        ""Hewes  v.   Wlswell,   8   Me.   94; 

393;    Thompson  v.  Ploche,  44  Cal.  Campbell  v.  Brackenrldge,  8  Blackf. 

508;    Ha  worth   v.   Taylor,    108    111.  471;   Bhle  v.  Brown.  31  Wis.  405; 

275;  Whltaker  v.  Miller,  83  111.  381;  Meehan  v.  Williams,  48  Pa.  St  238. 
Smith  V.  Jackson,  76  111.  264;  Frary 
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sion.^*^  Pofiseesion  of  land  by  one  who  hae  built  a  houee  upon  it  and 
is  living  in  it,  or  by  one  who  has  built  fences  around  his  lot,  is  suffi- 
dently  open  and  patent  to  put  parties  in  interest  upon  inquiry,  and 
to  charge  them  with  notice  of  all  they  might  learn  by  such  inquiry.^®* 

Possession  by  the  purchaser  of  a  tenement  house  who  had  formerly 
been  a  tenant  of  a  part  of  the  house^  and  who,  on  purchase,  removed 
to  the  rooms  before  occupied  by  the  housekeeper  of  the  vendor,  and 
was  known  as  owner,  and  collected  the  rent  from  all  the  tenants,  is 
sufficiently  open  and  visible  to  be  notice  of  his  ownership,  so  as  to 
defeat  a  mortgage  taken  before  his  deed  is  recorded,  and  without 
knowledge  of  it.*®* 

The  cutting  of  wood  or  timber  continued  year  after  year  or  contin- 
uously is  an  act  showing  possession,  and  indicating  a  right  or  title.*** 
So  does  openly  ploughing  or  cultivating  a  field,***  or  fastening  the 
doors  and  nailing  up  the  windows  of  a  house  in  which  there  is  furni- 
ture,*** or  any  acts  which  clearly  show  such  an  appropriation  of  the 
property  as  one  would  exercise  over  his  own  property  and  not  over 
property  which  he  did  not  claim  to  own.**^ 


^Noyes  v.  Haai.  97  U.  S.  34; 
Gum  V.  E^quitable  Trust  Co.  1  Mc- 
Crary,  51;  Townsend  v.  Little,  109 
U.  S.  504.  Alabama:  Bernstein  v. 
Humes,  71  Ala.  260.  California: 
Fair  V.  Stevenot,  29  Cal.  486;  Smith 
V.  Yule.  31  Cal.  180,  89  Am.  Dec. 
167;  Dutton  v.  Warschauer,  21  Cal. 
609,  82  Am.  Dec.  765.  niinois:  Mor- 
rison V.  Kelly,  22  111.  610,  14  Am. 
Dec.  169;  Bogue  v.  Williams.  48  111. 
371;  Smith  v.  Jackson.  76  111.  254; 
Sanford  v.  Davis.  181  111.  570.  54  N. 
E.  977;  Irwin  v.  Dyke.  114  111.  302. 
1  N.  E.  913;  Thomas  v.  Burnett,  128 
111.  37,  21  N.  E.  352;  Adam  v.  Tol- 
man.  180  111.  61.  54  N.  E.  174.  Indi- 
ana: Jefferson.  M.  &  T.  R.  Co.  v. 
Oyler,  82  Ind.  394.  Kansas:  Trezlze 
V.  Lacy.  22  Kan.  742;  Beaubien  v. 
Hindman.  38  Kan.  471.  16  Pac.  796. 
Xaine:  Butler  v.  Stevens.  26  Me. 
484;  Hawes  v.  Wiswell.  8  Me.  94. 
Xassachnsetts:  Kendall  v.  Law- 
rence. 22  Pick.  540;  M'Mechan  v. 
Griffing.  3  Pick.  149.  15  Am.  Dec. 
198.  Xlchigan:  Smith  v.  Greenop, 
60  Mich.  361,  26  N.  W.  832;  McKee 
V.  Wilcox,  11  Mich.  358,  83  Am.  Dec. 
743.  Nevada:  Brophy  Mining  Co. 
V.  Brophy  &  Dale  O.  &  S.  M.  Co.  15 
Nev.  101.  New  Hampshire:  Patten 
V.  Moore.  32  N.  H.  382;  Bell  v.  Twi- 
light, 22  N.  H.  500.  50  Am.  Dec.  367. 
New  Jersey:  Coleman  v.  Barklew. 
27  N.  J.  L.  357;  Holmes  v.  Stout.  10 


N.  J.  Eq.  419;  McCall  v.  Yard.  11 
N.  J.  Bq.  58.  New  York:  Webster 
V.  Van  Steenbergh.  46  Barb.  211; 
Tuttle  V.  Jackson.  6  Wend.  213.  22S, 

21  Am.  Dec.  806;  Page  v.  Waring. 
76  N.  Y.  463;  Brown  v.  Volkening. 
64  N.  Y.  76;  Pope  v.  Allen.  90  N.  Y. 
298.  North  Carolina:  Tankard  v. 
Tankard.  79  N.  C.  54;  Webber  v. 
Taylor.  2  Jones  Eq.  91.  Ohio:  Ran- 
ney  v.  Hardy.  43  Ohio  St  157 ;  Wil- 
liams V.  Sprigg.  6  Ohio  St.  585. 
Pennsylvania:  Meehan  v.  Williams, 
48  Pa.  St  238;  Martin  v.  Jackson, 
27  Pa.  St  504.  67  Am.  Dec.  489. 
South  Carolina:  Ellis  v.  Young.  31 
S.  C.  322.  9  S.  E.  955.  Texas:  Sat- 
terwhite  v.  Rosser.  61  Tex.  166; 
Blankenship  v.  Douglas,  26  Tex.  225. 
82  Am.  Dec.  608.  Wisconsin:  Ely 
V.  Wilcox.  20  Wis.  523,  91  Am.  Dec. 
436. 

*»  Bright  v.Buckman,  39  Fed.  243. 

"» Phelan  v.  Brady,  119  N.  Y.  587, 
23  N.  B.  1109. 

**  Nolan  V.  Grant,  51  Iowa,  519, 
1  N.  W.  709;  Krider  v.  Laflerty.  1 
Whart.  303. 

**  Lyman  v.  Russell.  45  111.  281; 
Wickes  V.  Lake,  25  Wis.  71.  See, 
however.  Sanford  v.  Weeks,  38  Kan. 
319.  16  Pac.  465. 

"•Wrede  v.  Cloud,  52  Iowa.  371. 
3  N.  W.  400. 

■"Jerome  v. Carbonate  Nat. Bank, 

22  Colo.  37,  43  Pac.  215;  Citing  Bw- 
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The  occasional  cutting  of  wood  upon  the  land  under  such  circum- 
stances that  these  acts  might  be  regarded  as  acts  of  trespass  rather 
than  acts  of  ownership  is  not  evidence  of  actual  possession  such  as 
constitutes  notice.^®* 

A  notice  upon  a  board  set  up  upon  the  land  that  it  is  for  sale,  by 
an  agent  whose  name  and  address  is  given,  is  notice  of  the  owner's 
rights  sufficient  to  put  a  purchaser  upon  inquiry.^*® 

The  possession  must  be  exclusive,  and  therefore  possession  by  a 
purchaser  under  an  unrecorded  conveyance  is  no  notice  of  title  as 
against  a  subsequent  incumbrancer,  where  the  grantor  also  lived  on 
the  premises  as  a  member  of  the  grantee's  family.^'® 

§  592.  Occupation  of  an  easement. — ^The  easement  may  be  patent, 
as  in  the  case  of  a  footpath ;  or  there  may  be  such  occupation  of  it  as 
to  put  a  purchaser  upon  inquiry.  The  owner  of  a  house  sold  to  his 
adjoining  neighbor  the  right  of  using  two  chimneys  in  the  partition 
wall  and  received  the  consideration,  but  never  made  any  grant  of  the 
easement.  He  afterwards  sold  the  house  without  saying  anything 
about  his  nighbor's  right  to  use  two  of  the  chimneys.  But  as  there 
were  fourteen  chimney-pots  on  the  wall,  and  only  twelve  flues  in  the 
house,  the  court  held  that  the  purchaser  was  put  on  inquiry  and  had 
constructive  notice  of  the  neighbor's  right.*' ^  The  occupation  by  a 
grantor  of  an  easement  in  adjoining  land  which  he  has  conveyed  with- 
out a  reservation  of  the  easement,  being  inconsistent  with  the  grant, 
is  notice,  to  a  purchaser  from  the  grantee,  of  a  parol  reservation  of 
the  easement.*'* 

The  existence  of  a  railroad  over  a  tract  of  land,  with  its  embank- 
ments, excavations,  and  tracks,  is  notice  to  a  purchaser  of  such  land 
of  an  outstanding  right  or  easement  inconsistent  with  an  absolute 
and  exclusive  title  in  the  grantor.  It  is  the  duty  of  the  purchaser  to 
inquire  by  what  right  the  railroad  is  built  over  the  land,  and  he  has 
notice  of  such  rights  as  the  owners  of  the  railroad  may  have  ac- 

ing  V.  Burnet,  11  Pet.  41;  Simmons  house,  and  finds  twelve  flues  in  it. 

Creek  Coal  Co.  v.  Doran,  142  U.  S.  but  fourteen  chimneys  in  the  wall. 

417,  12  Sup.  Ct.  Rep.  239;  Mason  v.  The  question  is,  was  he  not  bound 

Mullahy.  145  111.  383,  34  N.  E.  36;  to  see  that  he  alone  had  twelve  out 

Hatch    V.    Bigelow,     39    111.    546;  of  the  fourteen,  and  does  it  not  fol- 

Brown  v.  Volkening,  64  N.  Y.  76.  low  that  two  must  have  been  used 

**  Holmes  v.  Stout,  10  N.  J.  Eq.  by    the    adjoining    neighbor?     He 

419.  might  not  have  thought  fit  to  count 

*»  Hatch  V.  Bigelow,  39  111.  546.  them  or  look  at  them,  but  I  think 

"«>  Puckett  V.  Reed,  3  Tex.  Cir.  he  was  put  on  inquiry,  and  that  he 
App.  350,  22  S.  W.  515;  Jerome  v.  cannot  now  say  that  he  had  no  no- 
Carbonate  Nat.  Bank,  22  Colo.  37  tlce  of  the  agreement  by  which  Fel- 
43  Pac.  215  ton  sold  the  right  to  Cubitt." 

"^Hervey  v  Smith,  22  Beav.  299,        "'^  Randall   v.   Silverthom,   4   Pa. 

302.    The  Master  of  the  Rolls  said:  St.  173. 
*'Here     the     defendant    buys    the 
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quired.*''  The  possession  is  not  restricted  to  the  land  actually  fenced 
in.*'*  The  existence  of  an  open  way  for  cattle,  under  a  railroad,  is 
notice  of  an  easement  for  that  purpose  to  subsequent  purchasers  and 
mortgagees  of  the  railroad  sufficient  to  put  them  upon  inquiry.*'* 

§  593.  An  equivocal,  occasional,  or  temporary  possession  will  not 
take  the  case  out  of  the  operation  of  the  registry  laws.*'®  The  pro- 
tection furnished  by  these  laws  cannot  be  taken  away  except  upon 
clear  proof  of  a  want  of  good  faith  in  the  party  claiming  their  pro- 
tection, and  a  clear  right  in  him  who  seeks  to  establish  notice  by 
means  of  possession.*"  The  circumstances  must  be  such  that  a  pru- 
dent man  would  be  put  upon  inquiry,  and  would  be  chargeable  with 
bad  faith  if  he  did  not  inquire.  "We  would  observe,"  said  Chief  Jus- 
tice Parsons,  in  an  early  case  in  Massachusetts,*'®  "that  the  statute 
requiring  the  registry  of  conveyances  being  so  very  beneficial,  and  it 
being  so  easy  to  conform  to  it,  when  a  prior  conveyance  not  recorded 
until  after  one  of  a  subsequent  date  is  attempted  to  be  supported  on 
the  ground  of  fraud  in  the  second  purchaser,  the  fraud  must  be  very 
clearly  proved."  The  using  of  lands  for  pasturing,  or  for  cutting 
timber,  is  not  such  an  occupancy  as  will  charge  a  purchaser  with 
notice.  The  possession  must  be  accompanied  by  improvement  of  the 
property  to  constitute  notice.*'® 

One  purchasing  or  taking  a  mortgage  of  premises  in  the  possession 
of  a  tenant  is  bound  to  inquire  into  the  nature  and  extent  of  the  ten- 
ant's interest,  and  is  affected  with  notice  of  that  interest  whatever  it 
may  be.*^®  Such  possession  is  also  held  to  be  notice  of  a  collateral 
agreement  held  by  the  tenant  for  the  purchase  of  the  property.***^ 

A  husband  and  wife,  who  had  long  occupied  a  farm,  conveyed  it  to 
their  son,  and  took  back  a  mortgage  conditioned  for  their  support, 
but  omitted  to  record  it.    They  continud  upon  the  farm,  they  and 


*"  Indiana,  B.  &  W.  Ry.  Co.  v.  Mc- 
Broom.  114  Ind.  198,  15  N.  E.  831; 
Paul  V.  Connersville  &  N.  R.  Co.  51 
Ind.  527;  Jefferson vllle,  M.  &  S.  R. 
Co.  V.  Oyler,  60  Ind.  383;  Chicago 
^  Eastern  I.  Co.  v,  Wright,  153  111. 
307,  38  N.  E.  1062. 

*'*  Warner  v  Fountain,  28  Wis. 
405. 

""Rock  Island  &  P.  R.  Co.  v. 
Dimlck,  144  111.  628,  32  N.  E.  291, 
19  L.  R.  A.  105. 

"•  Boynton  v.  Rees,  8  Pick.  329,  19 
Am.  Dec.  326;  Williams  v.  Sprlgg.  6 
Ohio  St.  585 ;  Masterson  v.  WesteEnd 
N.  G.  R.  Co.  72  Mo.  342. 

*"  Brown  v.  Volkening,  N.  Y.  Ct.  of 
Appeals,  2  N.  Y.  W.  Dig.  86:  Union 
College  V.  Wheeler,  59  Barb.  585; 


Bogue  V.  Williams,  48  111.  371;  Butler 
V.  Stevens,  26  Me.  484;  Merrltt  v. 
Northern  R.  Co.  12  Barb.  605;  San- 
ford  V.  Weeks,  38  Kan.  319,  16  Pac. 
465 ;  Coleman  v.  Barklew,  27  N.  J.  L. 
337. 

*"Norcros8  v.  Widgery,  2  Mass. 
506. 

""M'Mechan  v.  Grifflng.  3  Pick. 
149  and  cases  cited,  15  Am.  Dec.  198; 
Holmes  v.  Stout,  10  N.  J.  Eq.  419; 
Union  College  v.  Wheeler,  59  Barb. 
585.  and  cases  cited. 

^  Cunningham  v.  Pattee,  99  Mass. 
248.  252. 

"^  Knight  v.  Bowyer,  23  Beav.  609, 
641;  Taylor  v.  Stibbert,  2  Ves.  Jr. 
437;  Kerr  v.  Day,  14  Pa.  St.  112,  53 
Am.  Dec.  526. 
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their  son  constituting  one  family,  and  all  contributing  to  its  suppon. 
Some  years  afterwards  the  son  made  a  second  mortgage,  which  was 
duly  recorded ;  but  the  second  mortgagee  was  regarded  as  having  had 
notice  of  the  legal  title  of  the. first  mortgagees.***  A  joint  residence 
of  husband  and  wife  does  not  give  notice  of  any  claim  of  interest  in 
the  land  by  the  wife.*'* 

If  the  owner  of  land  conveys  only  a  partial  interest  in  it,  as,  for 
instance,  the  wood  and  timber  growing  upon  it,  and  takes  back  a 
mortgage  which  is  not  recorded,  his  continued  possession  is  not  notice 
of  his  claim  to  the  wood  and  timber,  as  against  one  who  has  purchased 
upon  the  faith  of  his  bill  of  sale.*** 

Actual  possession  of  land,  by  one  who  holds  an  unrecorded  contract 
of  purchase,  or  a  bond  for  a  deed,  is  notice  of  his  rights  to  one  who 
takes  a  mortgage  on  the  land  from  the  vendor,  and  the  mortgagee 
will  take  a  lien  only  on  the  vendor^s  right.***  Such  vendee  in  posses- 
sion is  not  bound  to  examine  the  records  for  subsequent  incumbrances 
of  the  land  by  his  vendor,  nor  is  the  record  notice  thereof  to  him.*** 
Though  the  vendor  executes  a  mortgage  while  the  vendee  is  in  pos- 
session under  his  contract,  until  actual  notice  of  the  mortgage  the  pur- 
chaser may  safely  continue  to  make  payments  of  the  purchase-money 
to  his  vendor. 

But  a  mortgage  made  by  the  vendor,  while  such  vendee  is  in  pos- 
session, creates  a  valid  lien  on  the  interest  remaining  in  the  vendor  at 
the  time  of  its  execution,  which,  before  conveyance,  is  the  legal  title, 
and  a  beneficial  estate  in  the  lands  to  the  extent  of  the  unpaid  pur- 
chase-money; and  payments  made  on  the  purchase-money  to  the  ven- 
dor by  the  purchaser,  after  he  has  knowledge  of  the  mortgage,  will  be 
unavailing  as  against  the  mortgagee.**^  But  the  possession  of  a  mort- 
gagee whose  mortgage  is  recorded  is  not  notice  of  his  claim  under  an 

"*  Boggs  V.  Anderson,  50  Me.  161.  In  Jaeger  v.  Hardy.  48  Ohio  St  335^^ 

See  Harrison  v.  N.  J.  R.  ft  T.  Co.  19  27  N.  E.  863,  Chief  Justice  Williams 

N.  J.  Bq.  488.  on  this  point  further  said:   ''If  it  be 

^  Neal  V.  Perkerson,  61  Ga.  845.  conceded,  as  some  authorities  main- 

**  Patten  v.  Moore,  32  N.  H.  382.  tain,  that,  as  the  vendor  is  a  mere 

*"DoolittIe  V.  Cook,  75  111.  354;  trustee  of  the  lands  for  the  vendee. 

Bright  V.   Buckman,  39   Fed.   243;  and  that  the  latter  is  the  trustee  of 

Moyer  v.   Hlnman.   13   N.   Y.  180;  the  purchase-money  for  the  former^ 

Oouveneur  v.  Lynch,  2  Paige,  300;  the  lien  of  a  mortgage  executed  by 

Jaeger  v.  Hardy,  48  Ohio  St  335,  27  the  vendor,  after  the  contract  of  sale., 

N.  E.  863.  does  not  attache  to  the  lands,  but 

"*  Jaeger  v.  Hardy,  48  Ohio  St  335,  only  to  his  claim  against  his  vendee 

27  N.  E.  863.  for  whatever  may  then  remain  un* 

^  Jaeger  y.  Hardy,  48  Ohio  St.  335.  paid  on  the  purchase,  still  the  mort- 

27  N.  B.  868;  Lefferson  v.  Dallas.  20  gage  would,  at  least,  be  operative  te 


Ohio  St  68;  Ten  Eick  v.  Simpson,  1  trail:$fer  to  the  mortgagee,  for  his 

Sandf.  Ch.  244;  Young  v.  Guy.  87  N.  curity,  the  mortgagor'8>claim  against 

Y.  457;  Fasholt  v.  Reed,  16  Serg.  ft  R.  the  purchaser." 
286. 
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agreement  to  purchase  the  premiseB,  although  a  rumor  of  his  pur* 
diase  was  current  in  the  neighborhood  ;^^*  for  in  such  case  his  poB* 
session  is  consistent  with  the  record  title,  and  it  may  well  be  taken 
for  granted  that  he  holds  under  the  recorded  title.  Possession  is  no- 
tice only  of  the  legal  or  equitable  interest  in  the  land  of  the  person  in 
possession.  It  vests  the  purchaser  with  notice  of  every  fact  and  cir- 
cumstance which  he  might  have  learned  by  making  inquiry  of  the  oc- 
cupant, but  it  does  not  impose  upon  him  the  duty  of  searching  the 
record  in  the  name  of  such  occupant  to  ascertain  what  title  he  has 
parted  with.*®* 

§  584.  Posseision,  to  operate  aa  notice,  should  be  inconsistent  witk 
the  title  upon  which  the  purchaser  relies.'*^  If  the  possession  is 
consistent  with  the  record  title,  the  purchaser  is  not  bound  to  make 
any  inquiry  concerning  the  title  as  indicated  by  the  possession.  No 
inquiry  is  suggested  by  the  possession.**^  A  deed  to  one  in  his  own 
right,  when  recorded,  becomes  notice  to  all  persons  that  his  possession 
under  the  deed  is  in  his  own  right,  and  a  purchaser  from  him  is  not 
required  to  make  further  inquiry  as  to  the  right  by  which  he  holds 
possession.**'  His  possession  is  not  notice  of  any  title  or  claim  be- 
yond that  which  he  holds  under  his  recorded  deed.***  The  owner  and 
occupant  of  a  house  conveyed  it  in  fee  to  a  son,  and,  taking  back  a 
lease  for  life,  remained  in  possession.  The  son,  before  the  lease  was 
recorded,  gave  a  mortgage  on  the  property  to  one  who  made  reason- 
able inquiries  as  to  liens.  It  was  held  that  the  possession  of  the 
former  owner  under  the  lease  wiis  not  such  as  to  give  the  mortgagee 
notice  of  any  rights  in  the  premises.*** 

§  595.  Possession  of  a  part  of  the  premises  described  in  a  deed  or 
mortgage  may  be  notice  to  a  purchaser  or  mortgagee  of  the  condition 
of  the  title  of  the  entire  tract,  if  the  purchaser  or  mortgagee  has 
actual  notice  of  the  possession;  for,  having  such  notice,  he  is  bound  to 
follow  up  the  inquiry,  and,  if  that  would  necessarily  lead  to  the  knowl- 
edge of  the  possession  of  the  other  part  by  another  person  under  the 
same  title,  he  is  aflfected  with  notice  of  possession  of  such  other 

"•Plumer  v.  Robertson,  6  Serg.  ft  N.  H.  412;  Dutton  v.  McReynolds,  81 

R.  179.  Minn.  66, 16  N.  W.  468. 

"•  Losey  v.  Simpson,  11  N.  J.  Eq.  .*•  Staples  v.  Fenton,  5  Hun,  172.  A 

246;  Bassett  v.  Wood,  9  N.  T.  Supp.  like  discussion  on  similar  facts  was 

79,  quoting  text  made  In  Bell  v.  Twilight,  18  N.  H. 

■•Staples  V.  Penton,  5  Hun,  172;  159,  45  Am.  Dec.  367;  but  the  same 

Smith  V.  Yule,  31  Cal.  180,  89  Am.  reasons  were  not  assigned.  The  same 

Dec.  167;  McNeil  v.  Polk,  57  Cal.  323.  view  was  taken  in  a  case  where  the 

"•  Plumer  v.  Robertson,  6  Serg.  ft  grantors  conveyed  a  farm  to  their 

R.  179.  son,  and  took  back  a  mortgage  con- 

""Fargason  v.  Edrington,  49  Ark  ditioned  for  their  support  Boggs  v. 

207,  4  S.  W.  763.  Anderson,  50  Me.  161. 

•■Great  Palls  Co.  v.  Worster,  15 
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part.**'  But  if  his  notice  of  the  possession  of  a  part  be  constructive 
only,  its  effect  cannot  be  extended  to  lands  outside  the  limits  of  the 
possession.*®* 

If  a  grantor  sells  a  part  of  his  land,  and  the  grantee  enters  into 
possession  of  this  part,  his  possession  is  notice  of  his  title,  though  this 
rests  in  parol,  or  the  deed  has  not  been  recorded.*®^ 

§  696.  Possession  may  be  notice  of  the  homestead  rights  of  the 
possessor.  Thus  in  Texas,  the  Constitution  of  which  State  provides 
that  no  mortgage  of  the  homestead  shall  be  valid  except  for  purchase- 
money,  or  for  improvements  thereon,*®®  the  fact  that  certain  land  is 
occupied  and  used  by  the  owner  as  a  homestead  is  to  be  determined 
by  the  visible  facts  of  use  and  enjoyment,  though  the  husband  and 
wife,  in  order  to  obtain  a  mortgage  loan,  have  falsely  declared  under 
oath  that  the  lands  mortgaged  are  not  their  homestead.  Their  repre- 
sentations do  not  estop  them  from  claiming  their  homestead  exemp- 
tion under  the  statute,  such  representations  being  contrary  to  the 
visible  and  actual  facts.  The  court  in  this  case  sav:  "The  fact  of 
actual  possession  and  use  as  the  home  of  the  family  was  one  against 
which  the  lender  could  not  shut  its  eyes.  Every  person  dealing  with 
land  must  take  notice  of  an  actual,  open,  and  exclusive  possession; 
and  where  this,  concurring  with  interest  in  the  possessor,  makes  it  a 
homestead,  the  lender  stands  charged  with  notice  of  that  fact,  it  mat- 
ters not  what  declarations  to  the  contrary  the  borrower  may  make.*'*®* 

§  597.   Possession  by  a  g^ntor,  after  a  full  recorded  conveyance, 

is  not  constructive  notice  to  subsequent  purchasers  of  any  right  re- 
served in  the  land  or  claimed  by  the  grantor.*®^    Thus  where  a  grantor 

^  Nolan  V.  Grant,  51   Iowa,  519,  rectly  negatives  the  reservation  of 

1  N.  W.  709;  Watkins  V.  Edwards,  23  any  right;   that  those  who  see  the 

Tex.  443.  deed  are  warranted  in  relying  upon 

*^Daggs  V.  Ewell,  3  Woods,  344;  such  declaration  as  much  as  if  it 

Jeffersonville,  M.  &  I.  R.  Co.  v.  Oyler,  had  heen  made  to  them  orally  upon 

82  Ind.  394.  an  inquiry,  and  that,  if  they  acquire 

^  Patton  V.  Hollidaysburg,  40  Pa.  interests  in  faith  of  such  reliance, 

St.  206.   Contra,  Jeffersonville,  M.  &  the  grantor  in  possession  will  be  es- 

I.  R.  Co.  V.  Oyler,  82  Ind.  394.  topped  to  assert  any  rights  secretly 

***  Art.  xvl.  §  50.  reserved  from  the  grant;    that,  as 

^  Texas  L.  &  L.  Co.  v.  Blalock,  76  the   grantor   has  declared    that  he 

Tex.  85, 13  S.  W.  12.  per  Chief  Justice  parted     with     his     entire     estate, 

Stayton;  Equitable  Mortgage  Co.  v.  strangers   about   to   deal   with   the 

Lowry,  55  Fed.  165.  property  would  reasonably  refer  his 

^Arkansas:  Gill  v.  Hardin,  48  continuous  possession  to  the  suffer- 
Ark.  409,  3.  S.  W.  519,  per  Heming-  ance  of  his  grantee,  and  would  not 
way,  J.,  in  Turman  v.  Bell,  54  Ark.  reasonably  think  to  refer  it  to  a  re- 
273, 15  S.  W.  886.  "On  the  other  side  served  right."  Indiana:  Quick  v. 
it  is  said  that  the  execution  of  a  war-  Milligan,  108  Ind.  419.  9  N.  E.  392. 
ranty  deed  without  reservation  is  a  58  Am.  Rep.  49;  Crossen  v.  Sword- 
most  solemn  declaration  by  the  land,  22  Ind.  427;  Tuttle  v.  Church- 
grantor  that  he  has  parted  with  all  man,  74  Ind.  311.  Iowa:  Koon  v. 
his  rights  in  the  property,  and  di-  Tramel,    71    Iowa,    132,    32   N.    W. 
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took  a  mortgage  while  in  possession  from  his  grantee  after  the  latter 
had  given  a  mortgage  to  another,  the  last  named  mortgage,  being 
first  recorded,  was  held  to  have  priority.^^^  The  reason  for  this  ex- 
ception to  the  general  rule  is  in  some  cases  said  to  be,  that  a  subse- 
quent purchaser  is  entitled  to  rely  upon  the  presumption  that  pos- 
session retained  after  a  conveyance  may  be  presumed  to  be  a  mere 
holding  over  at  will,  until  it  becomes  convenient  for  the  grantor  to  re- 
move from  the  land.  Moreover,  a  party  ought  not  to  be  allowed  to 
contradict  the  force  and  effect  of  a  full  conveyance  by  the  mere  fact 
of  po^ession  after  his  deed  has  been  recorded.'^^  He  is  estopped 
from  setting  up  any  claim  or  title  founded  upon  possession  against 
the  terms  of  his  own  deed.*®^ 

When,  however,  the  grantor's  right  or  title  under  which  he  holds 
possession  was  acquired  after  the  making  of  his  deed,  he  is  entitled 
to  the  same  protection  as  a  third  person,  and  his  possession  is  notice 
of  his  rights  to  the  same  extent  that  the  possession  of  a  third  per- 
son is  notice  of  his  rights.  Some  courts,  however,  hold  that  the 
grantor^s  possession  after  a  conveyance  by  him,  especiall}^  if  long 
continued,  is  notice  of  some  interest  or  title  in  him  not  disclosed 
in  his  deed.  Possession  by  the  grantor  is  not  regarded  as  substan- 
tially different  from  possession  by  a  third  person.^*^*     This  view  has 


243;  Sprague  v.  White,  73  Iowa,  670, 
35  N.  W.  751.  Masiachnsetts:  New- 
hall  V.  Pierce,  5  Pick.  450.  Michi- 
gan: Dawson  v.  Danbury  Bank,  15 
Mich.  489;  Abbott  v.  Gregory,  39 
Mich.  68;  Humphrey  v.  Hurd,  29 
Mich.  44;  Bloomer  v.  Henderson.  8 
Mich.  295,  77  Am.  Dec.  453.  Ne- 
braska: Burt  V.  Baldwin,  8  Neb.  487. 
NeTada:  Brophy  Min.  Co.  v.  Brophy, 
&  Dale  G.  &  S.  Min.  Co.  15  Nev.  101. 
Hew  Hampshire:  Bell  v.  Twilight, 
18  N.  H.  159.  New  Jersey:  Van 
Keuren  v.  Central  R.  Co.  38  N.  J.  L. 
165;  Groton  Sav.  Bank  v.  Batty,  30 
N.  J.  Eq.  133.  New  York:  Seymour 
V.  McKinstrey.  106  N.  Y.  230,  12  N. 
E.  348,  14  N.  E.  94;  Staples  v.  Fen- 
ton,  5  Hun,  172;  New  York  L.  Ins. 
Co.  V.  Cutler,  3  Sandf.  Ch.  176. 
Texas:  Eylay  v.  Bylay,  60  Tex.  315; 
Hurt  v.  Cooper,  63  Tex.  362;  Hoff- 
man V.  Blume,  64  Tex.  334.  Wiscon- 
sin: Denton  v.  White.  26  Wis.  679; 
Schwallback  v.  Milwaukee  &  C.  P.  R. 
Co.  69  Wis.  292,  2  Am.  St.  Rep.  740, 
34  N.  W.  128;  Mateskey  v.  Peldman, 
75  Wis.  103,  43  N.  W.  733. 

***Koon  V.  Tramel,  71  Iowa,  132, 
32  N.  W.  243. 

"•Koon  V.  Tramel,  71  Iowa.  132. 
32  N.  W.  243;   Eylay  v.  Eylay,  60 


Tex.  315;  Bloomer  v.  Henderson,  8 
Mich.  395,  404,  77  Am.  Dec.  453; 
Mateskey  v.  Feldman,  75  Wis.  103, 
43  N.  W.  733;  Hafter  v.  Strange,  65 
Miss.  323,  3  So.  190. 

^  Van  Keuren  v.  Cent.  Ry.  Co.  38 
N.  J.  L.  165. 

^Arkansas:  Turman  v.  Bell,  54 
Ark.  273.  15  S.  W.  886.  Where  Hem- 
ingway, J.,  delivering  me  opinion, 
said :  "Those  that  sustain  the  appli- 
cation of  this  rule  say  that  by  the 
terms  of  the  deed  the  grantor  has 
not  the  right  of  possession,  and  that 
his  continuing  possession  gives  no- 
tice that  he  has  rights  reserved  not 
expressed  in  the  deed;  that,  inas^ 
much  as  the  records  disclose  no 
right  of  possession,  it  is  but  reason- 
able to  conclude  that  the  continuing 
possession  rests  upon  some  right  not 
disclosed  by  the  records,  and  that 
the  reasonableness  of  such  conclu- 
sion imposes  upon  persons  about  to 
deal  with  the  land  the  duty  to  make 
Inquiry."  California:  Pell  v.  McEl- 
roy.  36  Cal.  268;  Daubenspeck  v. 
Piatt.  22  Cal.  330.  Illinois:  Ford  v. 
Marcall.  107  III.  136:  White  v. 
White.  89  III.  460;  Illinois  Cent.  R. 
Co.  V.  McCullough,  59  111.  166.  Ken- 
tucky:    Hopkins  V.  Garrard   7    B. 
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frequently  been  recognized  in  cases  where  a  grantor  has  given  an  ab- 
solute deed,  which  was  intended  to  operate  merely  as  a  mortgage, 
there  being  no  defeasance,  or  the  defeasance  given  not  being  re- 
corded.**'* 

§698.  When  the  grantor's  poiwession  has  continued  for  a  long 
period,  the  presumption  of  a  claim  of  right  hostile  to  the  title  granted 
arises  in  every  case  where  such  possession  is  inconsistent  with  the 
rights  of  the  grantee;  and  in  such  case  a  court  or  jury  might  find 
the  possession  adverse  from  the  nature  of  the  possession,  without 
proof  of  an  express  declaration  on  the  part  of  the  occupant  that  he 
claimed  to  hold  in  hostility  to  his  grant.'®*  If,  on  the  other  hand^ 
the  possession  has  continued  after  the  making  of  the  deed  but  a  short 
time,  it  might  be  reasonably  referred  to  the  sufferance  of  the 
grantee.'®^ 

If  the  grantor's  possession  is  consistent  with  the  rights  of  his 
grantee,  notice  may  be  imparted  by  it.'°®  No  notice  is  imparted  by 
the  joint  possession  of  the  grantor  and  grantee.*** 

The  possession  of  a  cestui  que  trust,  exercising  all  the  rights  of 
ownership,  does  not  impart  notice  to  a  purchaser  of  the  legal  title 
from  the  trustee.  His  possession  does  not  become  adverse  until  the 
legal  title  is  conveyed  in  violation  of  the  trust.*^* 

§  699.  The  continued  possession  of  the  mortgagor  after  the  prem- 
ises have  been  sold  under  a  foreclosure  against  him  is  not  deemed 
constructive  notice  of  any  subsequent  title  or  interest  he  may  have 
acquired  which  does  not  appear  of  record.*^^  Due  diligence  on  the 
part  of  the  mortgagee  in  obtaining  information,  after  having  been  put 


Mon.  312.  Maine:  Webster  v.  Mad- 
dox,  6  Me.  256;  McLaughlin  v. 
Shepherd,  32  Me.  143,  52  Am.  Dec. 
646;  Boggs  v.  Anderson,  50  Me.  161; 
McKechnie  v.  Hoskins,  23  Me.  230. 
Xlnnesota:  New  v.  Wheaton,  24 
Minn.  406;  Qroff  v.  Ramsey,  19 
Minn.  44;  Morrison  y.  March,  4 
Minn.  325.  See  Palmer  v.  Bates,  22 
Minn.  532.  Vermont:  Wright  v. 
Bates,  13  Vt.  341. 

«» Stevens  v.  Hulln,  53  Mich..  93, 
18  N.  W.  569;  Bennett  v.  Robinson, 
27  Mich.  26.  This  case  is  distin- 
guished from  Bloomer  v.  Henderson, 
8  Mich.  395,  above  cited,  for  the  rea- 
son that  the  possession  in  that  case 
was  comparatively  recent,  while  the 
possession  in  Bennett  v.  Robinson 
had  continued  for  nearly  three 
years. 

""Brlnkman  v.  Jones,  44  Wis.  498, 
per  Taylor,  J.;  Emmons  v.  Murray, 


16  N.  H.  385;  Turman  v.  Bell,  54 
Ark.  273, 15  S.  W.  886. 

«"  Turman  v.  Bell,  54  Ark.  273,  15 
S.  W.  886. 

"*  Brinkman  v.  Jones^  44  Wis.  498; 
Butler  V.  Phelps,  17  Wend.  642; 
Cramer  v.  Benton,  4  Lans.  291;  Chal- 
fin  V.  Malone,  9  B.  Mon.  496,  1  Am. 
Dec  525 

"•McCarthy  v.  Nlcrosi,  72  Ala.  332, 
47  Am.  Rep.  418;  Bell  v.  Twilight,  18 
N.  H.  159,  45  Am.  Dec.  867;  BiUing- 
ton  V.  Welsh,  5  Binn.  129,  6  Am. 
Dec.  406;  Butler  v.  Stevens^  26  Me. 
484;  Jeffersonville,  M.  &  I.  R.  Co.  v. 
Oyler,  82  Ind.  394. 

«•  Scott  V.  Gallagher,  14  S.  &  R. 
333,  16  Am.  Dec.  508.  This  doctrine 
is,  however,  repudiated  in  Pell  v. 
McElroy,  36  Cal.  268,  276. 

'"  Dawson  v.  Danbury  Bank.  15 
Mich.  489.  And  see  Cook  v.  Travis, 
20  N.  y.  400. 
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upon  inquiry,  is  a  test  of  good  faith.'"  A  judgment  debtor,  con- 
tinuing in  possession  of  land  which  has  been  sold  under  execution 
against  him,  may  be  presumed  to  hold  under  the  title  of  the  pur- 
chaser.   The  debtor's  possession  suggests  no  further  inquiry.'" 

§600.  If  the  mortgage  be  by  an  absolute  deed,  the  defeasance 
of  which  is  not  recorded,  the  mortgagor's  continued  possession  and 
occupation  of  the  premises,  within  the  knowledge  of  grantees  of  the 
mortgagee,  is  held  by  some  courts  to  be  suflBcient  notice  of  the  mort- 
gagor's title  ;*^*  but  by  others  his  possession  is  not  regarded  as  notice 
of  the  defeasance,'"  for  the  principle  that  possession  is  notice  of  the 
possessor's  title  is  intended  to  protect  only  equitable  rights,  and  not 
to  cover  the  possessor's  fraud,  or  to  protect  him  when  he  has  no 
equity.*"  The  fact  that  a  grantor  after  an  absolute  conveyance  re- 
mains in  possession  has  frequently  been  regarded  as  a  circumstance 
tending  to  show  that  the  transaction  was  a  mortgage,  and  sufficient 
to  put  others  upon  inquiry  as  to  the  fact.'*'  In  like  manner  it  has 
been  held  that  where  land  is  conveyed,  and  at  the  same  time  mort- 
gaged back  for  the  security  of  the  purchase-money,  and  the  grantor 
becoming  the  mortgagee  continues  in  actual  possession  and  occupa- 
tion of  the  land,  but  neither  the  deed  nor  the  mortgage  is  recorded, 
and  the  mortgagor  in  the  mean  time  makes  another  mortgage  of  it 
to  a  third  person,  the  mortgage  for  the  purchase-money  is  entitled 
to  priority.*** 

§601.  An  occupant  of  land  may  be  estopped  by  hit  acts  from 
claiming  that  his  possession  imparts  notice.  Thus,  as  against  an 
innocent  mortgagee,  notice  from  possession  cannot  be  set  up  by  an 
occupant  who,  for  the  purpose  of  concealing  his  interest  from  cred- 
itors, placed  the  title  in  the  name  of  another,  and,  after  the  latter 


«*Reed  v.  Gannon,  50  N.  Y.  845, 
350. 

»»  Cook  v.  Travis,  20  N.  Y.  400. 

"*  Daubenspeck  v.  Piatt,  22  Cal. 
3S0;  New  v.  Wheaton,  24  Minn.  406, 
2  N.  W.  203;  Pell  v.  McElroy,  36  Cal. 
268. 

»»Cra8sen  v.  Swoveland,  22  Ind. 
427;  Newhall  v.  Pierce,  5  Pick.  450; 
Hennessey  v.  Andrews,  6  Cush.  170; 
Brinkman  v.  Jones,  44  Wis.  498; 
Patten  v.  Moore,  32  N.  H.  382; 
Oroton  Savings  Bank  v.  Batty,  30  N. 
J.  Eq.  126,  7  Reporter,  505;  Brophy 
Mining  Co.  v.  Brophy  ft  Dale  O.  ft  S. 
Min.  Co.  15  Nev.  101;  Wooldridge  v. 
Miss.  Valley  Bank.  36  Fed.  97;  Asher 
V.  Mitchell,  9  Bradw.  835. 

•"Oroton  Sav.  Bank  v.  Batty,  30 
N.  J.  Eq.  126;  Sawyers  v.  Baker,  66 


Ala.  292;  BerryhiU  v.  Kirchner,  96 
Pa.  St.  489;  Stafford  Nat.  Bank  v. 
Sprague,  17  Fed.  784;  Atkins  v. 
Paul,  67  Ga.  97. 

•"  Lincoln  v.  Wright.  4  De  G.  ft  J. 
16;  Campbell  v.  Dearborn,  109  Mass. 
130,  145,  12  Am.  Rep.  671;  Lawrence 
V.  Du  Bois.  16  W.  Va.  443,  461.  And 
see  McLean  v.  Clapp,  141  U.  S.  429, 
12  Sup.  Ct.  29. 

A  provision  that  the  mortgagor 
shall  keep  the  buildings  insured  "in 
the  owner  of  —  dollars"  was  con- 
strued not  to  be  an  agreement  to  in- 
sure at  all.  Kischman  v.  Scott,  64 
Kan.  877,  68  Pac.  1129. 

'''' McKechnie  v.  Hoskins.  23  Me. 
230;  Parsell  v.  Thayer,  39  Mich. 
467.  See,  however,  Koon  v.  Tramel, 
71  Iowa,  132,  32  N.  W.  248. 
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had  given  a  mortgage  upon  the  land,  kept  silent  and  permitted  the 
mortgagor  to  borrow  more  money  of  the  mortgagee  on  a  second 
mortgage;  when,  if  such  occupant  had  notified  the  mortgagee  of 
his  claim  upon  his  first  being  made  aware  of  the  existence  of  the 
earlier  mortgage,  the  mortgagee  might  have  collected  the  mortgage 
debt,  and  would  not  have  made  the  second  loan  on  the  security  of 
the  land."" 

VII.  Fraud  as  Affecting  Priority, 

§  602.   Another  instance  of  constmctive  frand  arises  when  a  per- 
son having  a  mortgage  upon  an  estate  conceals  its  existence,  or  so 

acts  in  relation  to  it  as  to  induce  another  to  purchase  the  estate,  or 
to  loan  additional  money  upon  it,  in  the  belief  that  it  is  free  from 
incumbrance.  What  circumstances  will  amount  to  a  fraudulent  con- 
cealment or  misrepresentation  may  depend  in  some  measure  upon  the 
inquiry  whether  the  prior  mortgage  is  recorded  or  not;  and,  more- 
over, different  considerations  will  control  in  cases  of  this  sort,  where 
a  registry  system  is  in  full  operation,  as  it  is  in  this  coimtry,  from 
those  that  prevail  in  England,  where  the  possession  of  the  title  deeds 
for  the  most  part  stands  in  place  of  registration.  But  whatever  the 
circumstances  may  be,  "the  rule  of  law  is  clear  that,  where  one  by 
his  words  or  conduct  wilfully  causes  another  to  believe  the  existence 
of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief  so 
as  to  alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time."'*^ 

§  603.  A  mortgagee  allowing  or  inducing  another  to  purchase 
the  property  as  nnincumbered,  without  disclosing  his  mortgage,  may 
be  precluded  from  setting  it  up  against  such  purchaser;  such,  for 
instance,  is  the  case  of  an  attorney  who  acts  for  the  mortgagor  in 
drawing  a  deed  for  the  conveyance  of  land  from  the  mortgagor  to  a 
purchaser,  but  does  not  disclose  a  mortgage  he  himself  holds  upon 
the  property,  though  he  knows  that  the  purchaser  is  buying  it  for  its 
value  in  ignorance  of  the  mortgage.'^* 

A  mortgagee,  however,  whose  mortgage  is  recorded,  will  not  be 
so  postponed  merely  because  he  knew  that  the  mortgagor  was  mak- 
ing a  subsequent  conveyance  of  the  premises,  and  did  not  make  known 

"•Groton  Savings  Bank  y.  Batty,  49;   Carpenter  v.  Wright,  52  Kan. 

30  N.  J.  Eq.  126.  221,  34  Pac.  798;  Curtis  v.  Stilson,  38 

«» Per  Lord  Denman,  C.  J.,  in  Pick-  Kan.  802,  16  Pac.  678;   Matlack  v. 

ard  y.  Sears,  6  Ad.  ft  El.  469.  471.  Shaffer,  51  Kan.  208,  32  Pac.  890. 

And  see  Peter  v.  Russell,  1  Eq.  Ca.  *"L*Amoureux  y.  Vanderburgh,  7 

Abr.  322;  Savage  v.  Foster.  9  Mod.  Paige,  316.   And  see  Lee  v.  Munroe, 

35;  Sharpe  v.  Foy,  L.  R.  4  Ch.  App.  7  Cranch.  366,  368;  Lindley  v.  Mar- 

35;    Berrisford   v.  Milward,  2  Atk.  tindale,  78  Iowa,  379,  43  N.  W.  233. 
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his  title:  to  have  this  effect,  there  must  be  actual  and  intentional 
fraud  on  his  part;*^^  or  he  must  have  done  some  act,  or  made  some 
representation  to  influence  the  conduct  of  another  by  inducing  a  be- 
lief of  a  given  state  of  facts,  when  such  party,  having  acted  upon 
such  belief,  would  be  injured  by  showing  a  different  state  of  facts. 
An  estoppel  in  pais  then  arises  against  him.  But  he  loses  no  right 
by  neglecting  to  give  a  personal  notice  of  his  mortgage  to  one  who 
is  purchasing.  The  purchaser  is  presumed  to  know  of  the  mortgage 
which  has  been  duly  recorded.  He  is  bound  at  his  peril  to  investi- 
gate the  title.8" 

So,  also,  if  a  first  mortgagee,  having  notice  of  a  second  mortgage, 
does  anything  to  the  prejudice  of  the  latter, — as  for  instance,  if  he 
releases  any  part  of  the  mortgaged  premises  without  receiving  pay- 
ment of  any  part  of  his  mortgage  debt, — he  is,  to  the  extent  of  in- 
jury done,  postponed  to  the  second  mortgage.*** 

If  a  mortgagee  represents  to  another  person  that  the  debt  secured 
by  the  mortgage  has  been  paid  or  satisfied,  and  that  nothing  is  due 
on  it,  and  thereby  induces  him  to  release  other  security  and  take  a 
mortgage  of  the  same  land,  the  last  mortgage,  as  between  the  two  mort- 
gagees, will  take  priority  of  the  first,  although  the  first  was  on  record 
when  such  representation  was  made,  as  the  person  making  the  repre- 
sentation is  estopped  from  disputing  the  truth  of  it  with  respect  to 
the  other,  who  was  thereby  induced  to  alter  his  condition.'***  And  so 
if  the  first  mortgagee  in  any  way  combines  with  the  mortgagor  to  in- 
duce another  to  loan  money  upon  the  estate  in  ignorance  of  the  first 
mortgage,  this  fraud  will,  without  doubt,  postpone  his  own  mort- 
gage.'*'  And  so  if  a  second  mortgagee  stands  by  and  sees  the  mort- 
gagor induce  the  first  mortgagee  to  release  his  mortgage,  and  take 
an  assignment  of  another  mortgage  which  he  supposes  to  be  next  in 
priority  to  his  own,  but  which  is  in  fact  subsequent  to  the  second 
mortgage,  as  against  the  second  mortgagee,  this  subsequent  mortgage 
will  be  preferred  to  his  own.'*'  When  the  holder  of  one  of  two  mort- 
gage deeds,  executed  on  the  same  d'ay,  has  represented  to  a  person 
about  to  take  an  assignment  of  the  other  mortgage  that  the  deeds 


■"Paine  v.  French,  4  Ohio,  318; 
Biinckerhoff  v.  Lansing,  4  Johns. 
Ch.  65,  8  Am.  Dec.  538;  Palmer  v. 
Palmer,  48  Vt.  69.  And  see  Marston 
V.  Brackett,  9  N.  H.  336.  And  see 
story  Eq.  Juris.  §  391. 

***Rice  v.  Dewey,  54  Barb.  455; 
Reynolds  v.  Kirk,  105  Ala.  446.  17 
So.  95;  Steele  v.  Adams,  21  Ala.  534; 
Bramble  v.  Kingsbury,  39  Ark.  131; 
Rector  v.  Board  of  Improvement,  50 
Ark.  116,  6  S.  W.  519. 


«*Bailey  v.  Gould,  Walk.  (Mich.) 
478. 

•»  Piatt  V.  Squire,  12  Met.  494;  Fay 
V.  Valentine,  12  Pick.  40,  22  Am.  Dec. 
391;  Heane  v.  Rogers,  9  Barn.  & 
Cres.  577,  586;  Miller  v.  Bingham, 
29  Vt.  82;  Chester  v.  Greer,  5 
Humph.  26. 

»*  Peter  v.  Russell,  1  Eq.  Ca.  Abr. 
322. 

"^  Stafford  v.  Ballou,  17  Vt  329. 
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were  delivered  at  the  same  time,  and  that  there  was  no  priority  in  his 
deed,  he  is  precluded  from  claiming  a  priority  against  such  person.*** 
Where  a  mori;gage  and  &  deed  were  executed  by  the  same  grantor 
upon  the  same  property  to  different  persons  without  any  reference 
in  either  deed  to  the  other,  and  the  agent  of  the  mortgagee  was  guilty 
of  negligence  or  bad  faith  in  not  recording  the  mortgage  until  after 
the  deed  was  filed  for  record,  the  agent  cannot  afterwards  purchase 
the  land  from  the  grantee  of  the  deed  and  hold  the  title  as  against 
the  mortgagee,  for  the  priority  of  the  deed  is  founded  upon  his  own 
negligence,  and  he  must  hold  subject  to  the  rights  of  the  mortgagee 
for  whom  he  acted  as  agent.*'* 

VIII.  Negligence  as  Affecting  Priority. 

§  604.   Hegligence  is  not  fraud,  though  it  may  be  eyidence  of  it."* 

When  a  person  having  a  mortgage  upon  an  estate,  or  other  interest 
in  it,  negligently  puts  it  in  the  power  of  another  to  sell  or  mortgage 
the  property  to  a  third  person  who  is  ignorant  of  such  mortgage  or 
interest,  he  cannot  afterwards  assert  his  own  title  in  priority  to  the 
title  of  the  party  whom  he  has  suffered  to  be  deceived.***  By  negli- 
gence is  meant  the  want  of  that  reasonable  degree  of  diligence  and 
care  which  a  man  of  ordinary  prudence  and  capacity  would  be  ex- 
pected to  exercise  in  the  same  circumstances. 

A  person  taking  a  mortgage  or  other  conveyance  of  real  estate 
is  chargeable  with  notice  of  such  facts  as  are  indicated  upon  the  face 
of  the  deeds,  whether  they  indicate  anything  to  him  or  not;  for  if 
he  does  not  use  the  precaution,  which  common  prudence  requires,  to 
employ  a  solicitor,  he  is  in  the  same  situation,  with  respect  to  con- 
structive notice,  as  he  would  have  been  had  he  employed  a  solicitor.*** 

§  605.  It  sometimes  happens  that  a  mortgi^ee  may  lose  his  po- 
sition of  priority,  and,  without  intending  to  impair  his  own  security, 

*"  Broome  v.  Beers,  6  Conn.  198.  upon  this  point  relate  to  the  mat- 

■"  Mitchell  V.  Aten,  37  Kan.  33,  14  ter  of  the  delivery  of  title-deeds,  and 

Pac.  497.  therefore  are  for  the  most  part  of 

""^  Jones   V.    Smith,    1    Hare,   43;  use  in  this  country  only  as  iUas- 

Worthington  v.  Morgan,  16  Sim.  457.  trating    the    general    principles    of 

**'  Briggs  V.  Jones,  L.  R.  10  Eq.  92,  the  law  of  notice.  See  Thorpe  t. 
98;  Robinson's  Law  of  Priority,  64;  Holdsworth,  L.  R.  7  Eq.  139;  Lay- 
Rice  V.  Rice,  2  Drew,  73;  1  Fisher  on  ard  v.  Maud,  L.  R.  4  Eq.  397. 
Mort.  3d  ed.  550.  In  Briggs  v.  Jones,  •"  Kennedy  v.  Green,  3  Myl.  ft  K. 
L.  R.  10  Eq.  92,  98,  Lord  RomiUy  699.  The  Master  of  the  Rolls,  refer- 
thus  stated  the  principle  of  this  ring  to  this  case  in  Oreensdale  v. 
rule:  "A  person  who  puts  it  in  the  Dare,  20  Beav.  284,  291,  said  that  the 
power  of  another  to  deceive  and  doctrine  of  this  case  requires  to  be 
raise  money  must  take  the  conse-  administered  with  the  greatest  care 
quences.  He  cannot  afterwards  rely  and  delicacy,  and  that  probahly  eacli 
on  a  particular  or  a  different  case  must  stand  upon  the  peculiar 
equity."   Most  of  the  English  cases  facts  belonging  to  it 
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:fiiid  himself  in  the  place  of  a  subsequent  mortgagee,  through  wa&t 
of  care  in  dealing  with  the  mortgaged  property.  Thus,  if  a  mcnrt- 
^gee  knowingly  and  understandingly  cancels  his  mortgage  when 
there  is  a  second  mortgage  upon  the  property,  and  in  lieu  of  the 
mortgage  takes  an  absolute  convejBUce  of  the  property,  or  a  xiew 
mortgage,  in  the  absence  of  any  fraud  on  the  part  of  the  holder  of 
the  second  mortgage,  the  lien  of  the  first  mortgage  will  not  be  re- 
Tived,  nor  the  second  mortgagee  prevented  from  reaping  the  benefit 
of  the  priority  of  his  mortgage  upon  the  records.***  In  like  manr 
ner,  where  a  senior  mortgage  is  released  without  being  paid,  and  at 
the  same  time  a  new  mortgage  is  taken  for  the  same  sum,  the  ques- 
tion is  whether  the  junior  mortgage  is  thereby  let  into  the  position 
of  priority.  Although  the  transaction  be  a  simultaneous  one,  and 
is  not  intended  to  impair  the  lien  of  the  first  mortgage,  it  is  held  that 
the  release,  if  it  be  absolute  in  terms,  will  discharge  the  lien,  and  the 
new  mortgage  will  be  only  a  subordinate  lien.*** 

But  when  a  creditor  to  whom  land  has  been  conveyed  in  trust,  to 
secure  a  debt,  by  a  deed  absolute  in  form  reconveys  it  to  his  grantor, 
and  simultaneously  takes  back  a  mortgage  to  secure  the  same  debt, 
he  does  not  lose  his  lien  in  equity  as  against  a  judgment  rendered 
against  the  debtor  subsequent  to  the  original  conveyance.*** 

§  006.  Priority  of  lien  between  the  holders  of  several  notes  se- 
•cured  by  a  mortgage  is,  by  some  authorities,  determined  according  to 
the  order  of  their  maturity.***  If  judgment  is  obtained  on  one  of 
the  notes,  that  takes  the  place  of  the  note  on  which  it  was  rendered.**^ 
The  holder  of  the  note  first  maturing  may,  upon  default,  or  at  any 
time  afterwards,  foreclose  and  sell  the  premises  in  satisfaction  of  his 
debt.***  His  delay  to  enforce  his  rights  does  not  impair  his  prior 
right.***  But  the  mortgagee  may  by  agreement  give  to  particular 
notes  a  prior  lienr  upon  the  security,  irrespective  of  the  time  of  their 


*"  Praaee  v.  Inslee,  2  N.  J.  Eq.  239. 
The  Chancellor  said  that  to  revive 
the  mortgage  in  such  case  would  be 
giving  encouragement  to  negligence, 
and  would  destroy  the  value  of  a 
public  record.  Smith  v.  Brackett,  36 
Barb.  571;  Banta  v.  Garmo,  1  Sandf. 
Ch.  383;  Hutchinson  v.  Bramhall.  42 
N.  J.  Eq,  872,  7  Atl.  873;  Holt  v. 
Baker.  58  N.  H.  276;  Keohane  v. 
Smith,  97  111.  156;  Skeele  v.  Stocker, 
11  Bradw.  148;  Dawe  v.  Craig,  62 
Iowa,  515, 17  N.  W.  778.  See  Rule  of 
pro  rata  division,  f§  898,  874e,  066- 
971,  1701. 

"•Woollen  V.  Hlllen,  9  Gill.  185. 
To  the  same  effect,  see  Neidig  v. 

37 — Jones'  Most. 


Whiteford,  29  Md.  178;  Lester  v. 
Richardson,  69  Ark.  198,  62  S.  W.  62. 

»» Christie  v.  Hale,  46  111.  117; 
Holt  V.  Baker,  58  N.  H.  276;  Inter- 
national Trust  Co.  V.  Davis,  ftc. 
Manuf.  Co.  70  N.  H.  118,  46  AU.  1054. 
See  §§  8d7a  and  871. 

*»See  §§  1698-1708,  1989;  Ault- 
man-Taylor  Co.  v.  McGeorge,  31  Kan. 
329,  2  Pac  778;  Wilson  v.  Elgen- 
brodt.  30  Minn.  4,  13  N.  W.  907. 

«"  Funk  V.  McReynold.  33  III.  481. 

**"  Marine  Bank  v.  International 
Bank.  9  Wis.  57;  Wood  v.  Trask,  7 
Wis.  566.  76  Am.  Dec.  230;  Lyman 
V.  Smith,  21  Wis.  674. 

**  Lyman  v.  Smith,  21  Wis.  674* 
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maturity ;  and  therefore  one  who  takes  an  assignment  of  a  part  of  the 
notes  secured  by  a  mortgage  should  inquire  of  the  maker  and  of  the 
payee  whether  the  others  have  been  sold  with  a  preferred  lien  upon 
the  security.  It  is  negligence  on  his  part  not  to  make  such  inquiry; 
and  if  the  preferred  lien  has  been  given,  it  will  be  valid  against  such 
assignee.'*®  One  holding  a  mortgage  securing  several  promissory 
notes  may  assign  part  of  the  notes,  and  a  corresponding  interest  in  the 
mortgage,  giving  priority  to  the  assignee,  or  a  pro  rata  interest  in  the 
security,  according  to  the  terms  of  the  assignment.'** 

But  the  rule  having  the  greater  weight  of  authority  is  a  pro  rata 
application  of  the  security  whereby  the  several  holders  of  the  notes 
secured  by  a  mortgage  though  they  mature  at  different  times  are  en- 
titled in  the  absence  of  any  express  agreement  to  share  pro  rata  the 
proceeds  of  a  sale  of  the  mortgaged  property.'** 

A  mortgage  executed  by  one  partner  in  the  partnership  name  of 
real  estate  belonging  to  the  firm,  to  secure  a  partnership  debt,  con- 
veys the  legal  interest  of  such  partner  and  the  equitable  interest  of 
the  copartner;  as  where  A.  executed  a  mortgage  in  the  firm  name  of 
A.  &  Bro.,  and  himself  acknowledged  it.  But  a  person  taking  a  sub- 
sequent mortgage,  properly  executed  by  both  partners,  has  priority 
as  to  the  interest  of  the  partner  who  did  not  execute  the  first  mort- 
gage.'*' A  mortgage  by  one  tenant  in  common  of  his  interest  in 
partnership  real  estate,  made  for  a  valid  consideration  to  one  who  has 
no  notice  of  the  partnership,  is  not  subject  to  any  equities  arising 
out  of  the  partnership  relation  of  the  grantor.'** 

§  607.  As  between  teveral  unrec<^ded  mortgages  or  other  convey* 
ancet,  that  of  prior  execution  takes  precedence,'*'  and,  in  determin- 
ing such  priority,  fractions  of  a  day  will  be  considered.'*' 

Of  two  mortgages  executed  at  the  same  time,  to  secure  debts  which 
mature  at  different  times,  if  there  be  no  other  ground  of  priority,, 
according  to  the  authorities  in  some  States  that  is  the  prior  lien  which 
secures  the  payment  of  the  note  which  first  falls  due.  The  rule  is 
the  same  as  it  is  when  one  mortgage  secures  debts  maturing  at  differ- 
ent times ;  they  are  to  be  paid  in  the  order  of  their  maturity.'*^    It 

»«» Walker  V.  Dement,  42  111.  272.  "*See  §§  119,  180;   McDermot  v. 

"**Lane  v.  Davis,  14  Allen,  225;  Laurence,  7  Serg.  A  R.  438,  10  Am. 

Howard   v.   Schmidt,   29   La.   Ann.  Dec.  468. 

129;    Romberg  v.    McCormick,    194  »**Ely  v.   Scofield,  35  Barb.  330; 

111.  205,  209,  62  N.  E.  537.  Berry  v.  Mut  In&  Co.  2  Johns.  Ch. 

••"Commercial  Bank  v.  Jackson,  7  603. 

S.  D.  135.  63  N.  W.  548.  See  §§  822,  *^  Gibson  v.  Keyes,  112  Ind.  568; 

1699-1702.  14  N.  E.  591. 

""Chavener  v.  Wood,   2   Oregon,  »*^§  ie99;  Isett  v.  Lucas,  17  Iowa. 

182;  Haynea  v.  Seachrest,  13  Iowa,  503;   Bank  of  U.  S.  v.  Covert,  13 

455.  And  see  Brazleton  v.  Brazleton,  Ohio,   240 ;    Gardner  v.  Diederichs* 

16  Iowa,  417.  41  111.  158;  Murdock  v.  Ford,  17  Ind. 
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makes  no  difference  in  the  order  of  payment  that,  after  the  assign- 
ment of  the  note  first  maturing  to  one  person,  the  note  next  maturing 
is  assigned  to  another  with  the  mortgage  or  trust  deed.  The  holding 
of  the  mortgage  security  gives  no  preference  in  order  of  payment.'** 
In  other  States  such  mortgages  confer  equal  rights;  and  the  fact 
that  one  becomes  due  before  the  other  gives  no  priority."** 

§  607a.  Where  several  mortgages  are  ezeouted  and  recorded  at 
the  same  time,  whether  the  parties  intended  that  one  of  them  should 
have  priority  is  a  matter  of  fact  for  the  jury  to  determine  from  the 
evidence  of  such  intention.'*®  For  the  purpose  of  carrying  such  in- 
tention into  effect  the  law  will  presume  that  the  mortgage  which  was 
intended  to  be  preferred  was  first  delivered.''*  Though  the  mort- 
gagor intended  that  one  should  have  priority,  and  first  deliveiied  that 
one  to  the  recorder,  yet  if  the  recorder's  certificate  showed  that  they 
were  filed  for  record  simultaneously,  neither  has  priority  of  record 
over  the  other."*  The  fact  that  one  instrument  was  handed  to  the 
recorder  an  instant  before  the  other  is  immaterial.  Neither  is  the 
intention  with  which  the  act  was  done  important.'" 

§  608.  Agreement  fixing  the  priority  of  mortgages. — The  parties 
may,  as  between  themselves,  make  a  valid  agreement,  though  it  be 
verbal  only,  that  one  of  two  mortgages  shall  be  prior  to  the  other, 
and  the  order  of  record  is  then  immaterial  unless  they  are  subse- 
quently assigned  to  other  persons  who  have  no  notice  of  the  agree- 
ment;"* although,  according  to  some  authorities,  the  want  of  notice 

52;  Harris  v.  Harlan,  14  Ind.  489;        ""Terry  v.  Moran,  75  Minn,  249, 

Marine  Bank  v.  International  Bank,  77  N.  W.  777.    Priority  may  be  in- 

9  Wis.  57;  Roberts  v.  Mansfield,  32  dlcated  by  the  numbering.  Connecti- 

Ga.  228.  cut   Mut.   L.    Ins.   Co.   v.   King,   72 

According  to  other  authorities  this  Minn.  287,  75  N.  W.  376;   Lampkin 

circumstance  is  no  evidence  to  de-  v.  First  Nat.  Bank,  96  Ga.  487,  28  S. 

termine  the  fact  of  priority.  Gilman  E.  390. 

V.  Moody,  43  N.  H.  239;  Granger  v.        ""Koevenig  v.  Schmitz,  71  Iowa, 

Crouch,  86  N.  Y.  494.  175,  82  N.  W.  820. 

•"Owathmeys  v.  Ragland,  Rand.        "*  Jones  v.   Phelps,    2   Barb.   Ch. 

466.  440;   Rhoades  v.  Canfleld,  8  Paige, 

■•§§  1890-1707;  Collera  V.  Huson,  645;    New    York    Chemical   Manuf. 

34  N.  J.  Eq.  38;  Riddle  v.  George,  58  Co.  v.  Peck.  6  N.  J.  Eq.  37;  Wallace 

N.  H.  25;  Shaw  v.  Newsom,  78  Ind.  v.  McKenzie,  104  Cal.  130,  87  Pac. 

385.  859;  Decker  v.  Boice,  19  Hun,  152; 

''^^  Gilman  v.  Moody,  43  N.  H.  239;  Freeman  v.  Schroeder,  43  Barb.  618, 

Butler  V.  Bank  of  Mazeppa,  94  Wis.  29  How.  Pr.  263;  Beasley  v.  Henry, 

351,  68  N.  W.  998;  Utley  v.  Dunkel-  6  Bradw.  485;  Sparks  v.  State  Bank, 

berger,  86  Iowa,  469,  53  N.  W.  408;  7   Blackf.   469;    Bank  v.   Campbell, 

Jones  V.  Parker,  51  Wis.  218,  8  N.  2  Rich.  Eq.  179;  Rigler  v.  Light,  90 

W.  124;  Rose  v.  Provident  Sav.  &c.  Pa.  St.  235;  Poland  v.  Lamoille  Val- 

Asso.  28  Ind.  App.  25,  62  N.  E.  293.  ley  R.  R.  Co.  52  Vt.  144;  Lehman  v. 

■■*  Jones  V.    Phelps,    2   Barb.   Ch.  Godberry,   40  La.   Ann.   219.   4   So. 

440;    Butler  v.   Mazeppa  Bank,   94  Rep.  316;   New  Jersey  Build.  L.  & 

Wis.  351;  Trompczynski  v.  Struck,  Ins.  Co.  v.  Bachelor,  54  N.  J.  Eq. 

105  Wis.  487,  440.  600,    85    Atl.    745;     New.  England 
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on  tiie  part  of  the  afisignee  makes  no  difference,  but  the  mortgage 
continues  subject  to  the  equity  of  this  arrangement.''^"  But  such  an 
agreement  itself ,  wh«a  in  writing,  is  not  entitled  to  record,  and  there- 
fore, if  recorded,  is  not  notice  to  subsequent  purchasers;''^*  and  in 
that  case  the  record  of  it  would  not  be  constructive  notice  to  an  as- 
signee of  the  deferred  mortgage.  But  if  such  assignee  had  knowl- 
edge of  the  agreement,  he  would  take  subject  to  the  equities  thereby 
conferred.'*^^ 

A  mortgagee  has  an  unquestionable  right  to  waive  his  priority  in 
favor  of  a  subsequent  mortgagee.'*'  If  a  prior  mortgagee  releases 
his  mortgage  in  order  to  enable  the  mortgagor  to  raise  money  upon 
the  same  property,  with  which  to  make  improvements  thereon,  such 
mortgagee  cannot  afterwards  be  heard  to  object  that  the  money  was 
raised  by  the  second  mortgagee  upon  discount  of  other  paper  of  the 
mortgagor,  or  that  the  mortgagor  failed  to  expend  the  money  as  he 
liad  agreed."' 

If  the  holder  of  a  first  mortgage  knowing  of  the  existence  of  a  sec- 
ond mortgage  releases  his  mortgage  and  takes  a  new  one  in  its  place, 
the  second  mortgage  becomes  the  prior  lien,  although  the  first  mort- 
gage was  a  release  with  an  understanding  with  the  mortgagor  that  he 
would  arrange  with  the  second  mortgagee  so  as  to  give  the  new  mort- 
gage the  same  priority  that  the  discharged  mortgage  originally 
held.'** 

A  mere  admission  by  one  of  two  mortgagees,  whose  mortgages  were 
executed,  delivered,  and  recorded  on  the  same  day,  that  there  is  no 
priority  of  one  mortgage  over  the  other,  although  made  by  a  writing 
signed  by  him,  does  not  preclude  his  afterwards  claiming  a  priority 
in  time  for  his  own  mortgage,  because  such  admission  is,  like  a  parol 
declaration,  subject  to  be  explained  or  contradicted.*'^     But  snch 

Loan  ft  Trust  Co.  v.  Wood,  2  Kan.  ^  Bank  v.  Frank,  13  J.  ft  S.  464. 

App.  624,  42  Pac.  940;   Loewen  v.  "*Cla8on  v.  Shepherd,  6  Wis.  S69; 

Forsee,  137  Mo.  29,  38   S.  W.  712.  Taylor  v.  Wing,  84  N.   Y.  471,  2$ 

385  W.  712,  59  Am.  St  489;  Tromp-  Hun,  233;  Frost  v.  Yonkera  Sav.  Bk. 

caynski  v.  Struck,  105  Wis.  437,  81  70  N.  Y.  553,  26  Am.  Rep.  627;  M«- 

N.  W.  650;  Orunert  v.  Becker,  100  tual  Life  Ins.  Co.  v.  Sturges.  33  N. 

Mich.  50,  58  N.  W.  608;    McCaslln  J.  Bq.  328;  Poland  v.  LamoUle  Val- 

V.  Advance  Mfg.  Co.  156  Ind.  298,  ley  R.  R.  Co.  52  Vt  144;   Raldgb 

58  N.  B.  67.  Nat.  Bank  v.  Moore,  94  N.  C.  734. 

•»  Conover  t.  Van  Mater,  18  N.  J.  *»  Darrt  v.  Bates,  95  IlL  493.  See 

481;  Freeman  V.  Schroeder,  43  Barb.  Hendrlckson  v.  WooHey,  89  N.  J. 

618,  29  How.  Pr.  263;  Cahle  v.  EHls.  Bq.  807. 

86  111.  525;   Walters  v.  Ward,  153  ■»  Workingman's    BuHd.    ft    Sav. 

Ind.  678,  65  N.  B.  735;  Hendrlckson  Asao.  v.  Williams  (Tena.),  37  a  W. 

V.  WooUey,  39  N.  J.  Eq.  307;  Rose  1019. 

V.  Provident  Sav.  ftc.  Asso.  28  Ind.  **  Beers  v.  Brocme,  4  Coon.  247. 

App.  26.  See  Mase  v.  Burke  (Pm.),  13  Fhila. 

"•  Oilllg  V.  Maass,  28  N.  Y.  191.  836. 
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writing  would  be  adnuBsible  in  efvidence  to  Bbow  that  the  deeds  took 
effect  simultaneously.**'  But  an  agreement  as  to  priority  may  be 
proved  by  parol.*** 

Without  any  agreement,  there  may  be  facta  and  circumstances 
which  will  entitle  one  of  two  mortgages  recorded  at  the  aame  time 
to  an  equitable  priority  orer  the  other  ;**^  and  on  the  other  band, 
although  one  mortgage  may  have  been  recorded  before  another,  there 
may  be  facts  which  will  entitle  the  two  mortgages  to  stand  upon  an 
equality.  An  instance  of  the  latter  kind  occurs  when  a  trustee,  hav* 
ing  two  funds,  loans  them  to  the  same  person,  upon  two  distinct  mort- 
gages, without  the  intention  of  giving  one  priority  to  the  other.*** 
Moreover,  the  mortgage  first  recorded,  and  therefore  prima  facie  the 
prior  lien,  may  be  shown  to  have  been  conditionally  recorded ;  and  a 
second  mortgage,  recorded  before  the  condition  was  complied  with, 
may  be  entitled  to  precedence.*** 

It  is  no  ground  for  giving  priority  to  a  junior  mortgage  that  the 
money  received  upon  it  was  used  in  conserving  the  mortgaged  prop- 
erty, or  in  improring  it  in  any  way.  Although  a  portion  of  a  line 
of  railway  subject  to  a  mortgage  be  wholly  constructed  by  money 
raised  on  a  second  mortgage,  yet  this  fact  gives  the  latter  no  priority 
over  the  former.  The  prior  mortgage,  although  given  before  the  road 
is  built,  attaches  as  fast  as  it  is  built,  and  to  all  property  covered  by 
the  terms  of  the  mortgage,  as  fast  as  it  comes  into  existence.**^ 

§  609.  A  mortgage  executed  before  the  commencement  of  a  build- 
ing erected  on  the  land  is  paramount  to  a  mechanic's  lien  for  work 
and  materials  furnished  for  the  building  by  one  having  actual  or 
constructive  notice  of  such  mortgage.***    If  a  mortgagee,  while  in 

^  Beers  v.  Hawley,  2  Conn.  467.  would  become  instantly  attached  to 

***Maze  V.  Burke  (Pa.),  12  Phlla.  and  covered  by  the  deed,  and  would 

335.  have  fed  the  estoppel  created  there- 

•"  Stafford   v.  Van  Rensselaer,  9  by.    No  other  rational  or  equitable 

Cow.  316.  rule  can  be  adopted  for  such  cases. 

""Rhoades  v.   Canfield,  8   Paige,  To  hold  otherwise  would  render  it 

645.  necessary  for  a  railroad  company  to 

"*  Freeman  v.  Schroeder,  43  Barb,  borrow  in  small  parcels  as  sections 

618.  of   the    road    were   completed    and 

■"Galveston  Railroad  Co.  v.  Cow-  trust  deeds  could  be  safely  given 

drey.  11  Wall.  459.    "Had  the  first  thereon.    The  practice  of  the  coun- 

mortgage,"  says  Mr.  Justice  Brad-  try  and   its  necessities  are  coinci- 

ley.  "been  given  before  a  shovel  had  dent  with  the  rule."   See,  also,  Wll- 

been  put  into  the  ground  towards  link  v.  Morris  Canal  ft  Banking  Co. 

constructing  the  railroad,  yet  if  it  4  N.  J.  Eq.  377,  402. 
assumed   to   convey  and   mortgage        ^  §  479a,  Hershee  v.  Hershey,  15 

the   railroad,   which   the    company  Iowa,  185;   Stone  v.  Tyler,  173  111. 

was  authorized  by  law  to  build,  to-  147,  50  N.  B.  688;  Green  v.  Sprague, 

gether  with  its  superstructure,  ap-  120  ni.  416,  11  N.  E.  859;   Jessup 

purtenances,    fixtures,    and    rolling  v.  Stone,  13  Wis.  466;  Jean  v.  W!l- 

stock,  these  several  items  of  prop-  son,  38  Md.  288;  Lyie  v.  Dncomb,  5 

erty,  as  they  came  into  existence,  Binn.  585;    Hoover  v.  Wheeler.  23 


§   609]  NOTICE  AS  AFFECTING  PRIORITY.  582 

possession^  erects  a  house  on  the  premises^  a  mechanic's  lien  for  this 
work  is  subject  to  the  mortgage.'**  A  mortgage  for  the  purchase- 
money  has  priority  over  a  mechanic's  lien  which  attached  to  a  build- 
ing on  the  property  while  it  was  under  contract  for  sale  to  the  mort- 
gagor,  and  before  the  deed  and  mortgage  were  executed. 

Even  subsequent  liens  may  have  priority.'^®  Lien  laws  in  force  at 
the  time  of  the  execution  of  a  mortgage  enter  into  and  become  a  part 
of  the  contract;  and  if  these  laws  provide  that  certain  liens  shall  be 
paramount  over  all  other  incumbrances,  whether  prior  or  subsequent, 
a  mortgagee  takes  his  mortgage  subject  to  such  liens  as  may  after- 
wards be  acquired  under  the  statute.' '^ 

But  laws  enacted  after  the  execution  of  a  mortgage  cannot  have 
the  effect  of  creating  a  lien  superior  to  such  existing  mortgage,  for 
such  laws  are  repugnant  to  the  provisions  of  the  Federal  Constitu- 
tion forbidding  the  impairment  by  any  State  of  the  obligations  of  a 
contract.'^  ^ 

Municipal  assessments  for  improvements,  which  are  declared  by 
statute  to  be  a  lien,  may  be  paramount  to  a  mortgage  of  the  prem- 
ises, whether  the  mortgage  be  prior  or  subsequent  to  the  assessment.'^' 
The  lien  of  a  drainage  assessment,  in  Indiana,  is  subordinate  to  the 
lien  of  a  preexisting  mortgage.'^*  It  is  subordinate  to  a  mortgage 
executed  prior  to  the  filing  of  a  petition  to  enforce  such  lien.*^' 

A  mortgage  lien  will  not  be  postponed  in  favor  of  a  subsequent  lien, 
on  the  ground  that  the  judgment  was  obtained  for  material  and  work 
furnished  in  making  improvements  on  the  mortgaged  premises,  on 
the  faith  and  reliance  of  a  verbal  agreement  made  by  the  mortgagee 
with  the  mortgagor  to  loan  him  money  to  make  and  pay  for  such  im- 
provements.'^' 

Miss.   314;    Folsom   v.    Cragen,   11  *"Hand  v.  Startup,  38  N.  J.  Bq. 

Colo.    205,    17   Pac.    515;    Ryder  v.  115. 

Cobb,  68  Iowa,  235,  26  N.  W.  91;  "*  State  v.  Insurance  Co.  117  Ind. 

Nixon  V.  Cydon  Lodge,  56  Kan.  298,  251,  20  N.  E.  144;  Cook  v.  State,  101 

143   Pac.   236;    Bradford  v.   Ander-  Ind.  446;  Chaney  v.  State,  118  Ind. 

son,  60  Neb.  368,  83  N.  W.  173.     In  494,  21  N.  E.  45;   Deisner  v.  Simp- 

Tritch  V.  Norton,  10  Colo.  337,   15  son,    72    Ind.    435;    Klllian   v.   An- 

Pac.    680,   there   was   a    new   com-  drews,  130  Ind.  579,  30  N.  E.  700. 

mencement  under  a   new   contract  The  fact  that  the  prior  mortgagee 

after  an  intervening  mortgage.  had  notice   of  the  construction  of 

See   2   Jones  on  Liens,   §§   1457,  the  ditch  and  of  the  pendency  of 

1492.  the  drainage  proceedings  is  of  no 

••Ferguson  v.  Miller,  6  Cal.  402.  importance. 

"^See  f  466;  Rees  v.  Ludington,  ""State  v.  Loveless  (Ind.)>  33  N. 

13  Wis.  276,  80  Am.  Dec.  741.  E.  622;  Pierce  v.  ^tna  L.  Insurance 

*"  Warren  v.  Sohn,  112  Ind.  213,  Co.  131  Ind.  284,  31  N.  E.  68. 

13  N.  E.  863.  "•  Montrose  Hardware  Co.  v.  Mon- 

*"Yeatman  v.  King,  2  N.  D.  421,  trose  Investment  Co.  10  Colo.  App. 

51  N.  W.  721.  161,  50  Pac.  204. 
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VOID  AND  USURIOUS  MORTGAGES. 


PABT  I. 

Void  Mortgages, 

I.  Want  or  failure  of  considera- 
tion, 610-616. 
II.  Illegal  consideration,  617-622. 
III.  Mortgages  executed  on  Sunday, 

623. 
IV.  Under  Mortgage  tax  law,  623a. 


V.  Fraudulent     mortgages,      624- 
632. 

PAST  II. 

Usury. 

I.  What  mortgages  are  usurious, 

633-649. 
II.  Compound  interest,  660-655. 
III.  Conflict  of  laws,  656-663. 


Introdnctory. — In  this  chapter  it  is  proposed  to  treat  briefly  of 
some  of  the  circumstances  under  which  a  mortgage  duly  executed 
and  recorded  may  be  declared  defective  or  void.  These  circumstances 
are  inherent  in  the  transaction  itself,  and  in  some  form  vitiate  the 
<K)nsideration  of  the  mortgage.  For  the  most  part,  they  are  the  same 
vices  which  invalidate  any  contract.  Want  or  failure  of  considera- 
iion,  and  fraud  or  usury  in  it,  are  not  matters  peculiar  to  mortgages ; 
and  it  is,  of  course,  impossible  to  treat  at  length  of  these  matters, 
which  are  themselves  the  subjects  of  general  treatises  under  the  titles 
of  Contracts,  Frauds,  and  Usury.  Only  adjudications  relating  es- 
pecially to  mortgages  are  presented,  and  these  not  fully  on  those 
points  which  are  common  to  all  contracts.  The  subject,  however, 
opens  one  inquiry  not  presented  in  other  contracts,  and  that  is, 
whether  the  law  of  the  place  where  the  mortgaged  land  is  situated, 
when  the  contract  has  been  executed  in  another  State  or  country, 
should  govern  as  to  the  law  of  usury  applicable  to  it ;  or  should  gov- 
ern, too,  as  to  other  statutes  which  may  invalidate  the  contract ;  and 
therefore  this  part  of  the  subject  has  been  examined  more  fully  than 
its  importance  would  seem  to  justify,  except  upon  the  principle  that 
the  importance  of  questions  treated  of  should  be  determined  by  the 
lelative  difiSculty  or  uncertainty  attending  them. 

PART  I. 


VOID  MORTGAGES. 


I.  Want  or  Failure  of  Consideraion. 

§  610.    Consideration. — In  general  the  same  defences  may  be  made 
io  an  action  on  a  mortgage,  the  statute  of  limitations  excepted,  that 
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may  be  made  to  an  action  on  the  debt, — as  that  it  was  given  for  an 
illegal  consideration,  or  was  obtained  by  duress  and  fraud.*  A  mort- 
gage, like  every  other  contract,  must  be  founded  on  a  valuable  con- 
sideration. The  consideration  need  not  be  one  moving  directly  from 
the  mortgagee  to  the  mortgagor ;  but  any  benefit  to  the  mortgagor  or 
to  a  stranger,  or  damage  or  loss  to  the  mortgagee,  rendered  or  sus- 
tained at  the  request  of  the  mortgagor,  is  sufficient*  An  agreement 
to  extend  the  time  of  payment  of  a  debt  is  a  sufficient  consideration.* 
In  a  mortgage  of  indemnity  the  liability  of  the  mortgagee  to  loss  or 
damage  is  a  sufficient  consideration  for  the  mortgage.*  A  liability 
to  loss  on  the  part  of  the  mortgagee  is  a  consideration  for  a  mortgage 
given  to  secure  him  against  it,  as  much  as  is  a  direct  benefit  to  the 
mortgagor,  of  whatever  nature  it  may  be.*  The  real  consideration 
may  always  be  shown  if  it  becomes  material.* 

It  is  not  necessary  that  there  should  be  a  money  consideration.'^ 
Any  valuable  consideration  sufficient  to  uphold  a  conveyance  is  a 
sufficient  consideration  to  support  a  mortgage.  The  relationship  of 
blood  between  a  father  and  child  is  sufficient.  Thus,  a  mortgage  by 
a  daughter  to  her  father  as  security  for  the  debts  of  her  deceased 
husband,  though  they  could  not  be  enforced  against  her,  will  be  up- 
held.* But  if  a  father  furnishes  money  to  his  son  for  the  purchase 
of  land  which  is  conveyed  to  the  son,  without  any  understanding  con- 
cerning the  repayment  of  the  purchase-money,  the  presumption  is 
that  the  money  was  an  advancement,  and  the  son  did  not  become  his 
father^s  debtor  therefor,  A  mortgage  afterwards  given  by  the  son 
to  the  father  to  secure  the  repayment  of  such  money  is  without  con- 
sideration, and  may  be  void  as  to  his  creditors.* 

If  the  consideration  is  valuable  it  need  not  be  adequate.  If  there 
be  no  fraud  or  imposition,  a  mortgage  deliberately  made  for  the  least 
consideration,  with  full  knowledge  by  the  mortgagor  of  all  the  cir- 
cumstances, is  valid.  A  recital  in  the  mortgage  of  a  consideration  of 
one  dollar,  the  receipt  of  which  is  acknowledged  by  the  mortgagor. 


^See  t§  64,  70»  and  chapters 
xxxii,  division  3,  xxix,  division  5; 
Vinton  v.  King.  4  Allen,  562;  Bush 
V.  Cooper,  26  Miss.  599,  59  Am.  Dec. 
270;  Atwood  v.  Fisk.  101  Mass.  363, 
366,  100  Am.  Dec.  124,  per  Ames,  J. 

»§  1490:  1  Selwyn's  N.  P.  43;  Ma- 
gruder  v.  State  Bank,  18  Ark.  9; 
Popple  V.  Day,  123  Mass.  520;  Par- 
sons V.  Clark,  132  Mass.  569;  Har- 
lan V.  Harlan,  20  Pa.  St.  303;  Sykes 
V.  LAfferry,  27  Ark.  407;  Rockafel* 
low  V.  Peay,  40  Ark.  69. 

■Pennsylvania  Coal  Co.  v.  Blake, 
85  N.  Y.  226;  Forrester  v.  Parker, 


14  Daly  (N.  Y.),  208;   Maclaren  ▼. 
Percival,  102  N.  Y.  675.  6  N.  E.  582; 
Hill  V.  Yarborough,  62  JltIl,  820,  8S 
S.  W.  433.     See  §  461. 

*  Simpson  V.  Robert,  35  Ga.  180. 
"Haden    v.    Buddensick,    4    Hun,. 

649,  49  How.  Pr.  241. 

•Flynn  v.  Flynn,  68  Mich.  20,  3S 
N.  W.  817. 

*De  Cells  v.  Porter,  65  Cal.  3,  2 
Pac.  257,  3  Pac.  120. 

"Ray  V.  Hallenbeck,  At  Fed.  381. 

*  Higham  v.  Vanosdol,  125  Ind.  74» 
25  N.  B.  140. 
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prima  facie  aho^TB  a  valuable  and  real  consideratioziy  and  its  actual 
payment ;  and,  in  absence  of  opposing  proof ,  such  a  consideration  is 
sufficient  to  support  the  mortgage.^^ 

In  Maryland^  under  a  provision  of  statute  that  no  mortgage  shall 
be  valid  except  as  between  the  parties,  unless  there  be  indorsed  there- 
on an  oath  or  afi&rmation  of  the  mortgagee  that  the  consideration  in 
said  mortgage  is  true  and  bona  fide  as  therein  set  forth/^  the  want 
of  such  affidavit  is  fatal  to  the  validity  of  the  mortgage  when  it  is 
assailed  by  a  creditor,  or  by  a  subsequent  bona  fide  purchaser.^'  One 
claiming  under  the  mortgagor  with  notice  stands  in  no  better  posi* 
tion  in  this  report  than  the  mortgagor  himself." 

As  already  noticed,  a  preexisting  debt  is  a  sufficient  consideration 
to  support  a  mortgage  as  between  the  parties,^*  though  it  is  not  in 
some  States  sufficient  to  make  the  mortgagee  a  purchaser  for  value  so 
as  to  protect  him  against  the  rights  of  third  persons.^'^ 

§  611.  It  is  not  necessary  that  any  consideration  should  paas  at 
the  time  of  the  execution  of  the  mortgage.  That  may  be  either  a 
prior  or  a  subsequent  matter.  Mortgages  are  very  frequently  given 
to  secure  existing  debts,  in  which  case,  though  the  consideration  is 
generally  altogether  a  past  one,  the  mortgages  are  valid.^*  A  mort* 
gage  given  to  indemnify  a  surety  against  loss  is  founded  upon  a  suffi- 
cient consideration,  although  it  is  given  after  the  surety  has  incurred 
the  obligation.^^    Moreover,  the  renewal  of  a  note,  or  extension  of  the 

^I«awrence  v.  McGalmont,  2  How.  gagee,  tbe  declaration  of  the  justice 

426;    Boiling  v.   Munchus,   65  Ala.  of   the   peace   that  the   affiant  ap- 

558;    Qrimball   v.   Mastin,    77   Ala.  peared  before  him  as  the  agent  of 

563.  the  mortgagee  cannot  be  construed 

"Code  1860,  art.  24,   §  29;   Stat,  as  meaning  that  he  made  oath  that 

1846,  ch.  291.    See  §  366.    This  affl-  he  was  the  agent.    Such  a  mortgage 

dayit  may  be  made  at  any  time  be-  does  not  comply  with  the  statute 

fore  the  mortgage  is  recorded,  be-  and  is  fatally  defective.    Miholland 

fore  any  one  authorized  to  take  the  v.  Tiffany,  64  Md.  455,  2  Atl.  831. 

acknowledgment  of  a  mortgage,  and  ^'  Cockey  v.  Milne,  16  Md.  200. 

tte  affidavit  shall  be  recorded  with  "Phillips  v.  Pearson,  27  Md.  24^. 

the  mortgage.     Code  1860,  art  24,  ^*§  460;  Evans  v.  Pence,  78  Ind. 

S  29,  p.  186.  439. 

The  affidavit  may  be  made  by  one  "  §  460. 
of  several  mortgagees,  or  by  an  ^  Wright  v.  Shumway,  1  Biss.  23 ; 
agent  of  a  mortgagee,  who  shall,  in  Evans  v.  Pence,  78  Ind.  439;  V^right 
addition  to  the  above  affidavit,  v.  Bundy,  11  Ind.  398;  Cooley  v. 
make  affidavit,  to  be  indorsed  on  Hobart,  8  Iowa,  358;  XTslna  v. 
the  mortgage,  that  he  is  such  agent.  Wilder,  58  Ga.  178;  Moore  v.  Fuller, 
which  affidavit  is  proof  of  such  6  Oreg.  272,  25  Am.  Rep.  624;  Dan- 
agency;  and  the  president  or  other  can  v.  Miller,  64  Iowa,  22S,  226,  20 
officer  of  a  corporation,  or  the  ex-  N.  W.  161,  quoting  text;  Magruder 
ecutor  of  the  mortgage,  may  make  v.  State  Bank,  18  Ark.  9;  Adams  v. 
such  affidavit.  Code  1860,  art.  20,  Adams,  70  Iowa,  253.  30  N.  W.  795. 
§  30,  p.  137.  If  the  certificate  does  '^Williams  v.  Silliman,  74  Tex. 
not  show  that  the  agent  made  oath  601,  12  S.  W.  534. 
that  he  was  the  agent  of  the  mort- 
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time  of  payment  of  a  debt^  is  a  sufficient  consideration  for  a  mort- 
gage by  a  third  person  to  secure  such  debt.*® 

Sometimes,  however,  a  mortgage  is  made  for  the  purpose  of  rais- 
ing money  by  a  subsequent  negotiation  of  the  mortgage,  or  of  bonds 
secured  by  it,  in  which  case  the  consideration  is  subsequent,  and  the 
mortgage  has  no  validity  until  it  is  transferred  to  some  one  for  value, 
or  the  bonds  are  negotiated,  and  it  is  then  subject  to  any  incumbrance 
intervening  before  the  record  of  it  ;*•  but  upon  the  negotiation  of  the 
mortgage,  or  of  the  bonds  secured  by  it,  the  mortgage  takes  effect  in 
favor  of  the  holder  of  it  or  of  the  bonds.'"  A  mortgage  for  a  larger 
amount  than  the  loan  at  the  time,  but  so  made  with  a  view  of  covering 
future  loans  up  to  the  amount  of  the  mortgage,  is  not  conclusive  of 
fraud,  but  is  open  to  explanation  to  show  the  good  faith  of  the  parties 
to  the  transaction.** 

§  612.  Want  of  consideration,  or  the  failure  of  it,  is  a  good  de- 
fence for  the  mortgagor  or  his  grantee  in  good  faith  to  an  action 
upon  the  mortgage."  A  mortgage  for  a  fixed  sum,  founded  on  no 
consideration  except  an  undertaking  to  furnish  goods  which  were 
never  furnished,  cannot  be  enforced,  except  in  the  hands  of  a  bona 
fide  assignee  for  value.*'  A  mortgage  given  for  future  credit,  if  no 
advances  are  made  upon  it  and  no  further  credit  is  given,  is  without 
consideration.  If  taken  for  that  purpose  it  cannot  be  enforced  for 
a  different  purpose.**  The  sum  named  in  the  deed  as  the  considera- 
tion is  of  no  importance  when  in  terms  the  mortgage  secures  future 
advances.***  It  is  security  for  the  advances  actually  made  upon  it, 
and  for  nothing  further.  When  given  to  secure  future  advances,  or 
the  value  of  goods  to  be  purchased,  it  is  valid  to  the  extent  of  the 
goods  sold  or  the  advances  made  on  account  of  the  mortgage,  although 


^  Magruder  y.  State  Bank,  18  Ark. 
9;  Bank  of  Muskingum  v.  Carpen- 
ter, VVTrlght  (Ohio),  729. 

"See  §  86;  Schafer  v.  Reilly,  50 
N.  Y.  61;  De  Lancey  v.  Stearns,  66 
N.  Y.  157;  Cady  v.  Jennings,  17 
Hun,  213;  Mullison's  Estate,  68  Pa. 
St.  212;  Johnson  v.  McCurdy,  83  Pa. 
St.  282. 

"Wood  V.  Condit,  34  N.  J.  Eq. 
434;  Thompson  v.  Humboldt  Safe 
Deposit  A  Trust  Co.  (Pa.)  9  Atl. 
511;  Roberts  v.  Bauer,  35  La.  Ann. 
453. 

«' Allen  V.  Fuget.  42  Kan.  672,  22 
Pac.  725. 

"§  1897;  Hannan  v.  Hannan,  123 
Mass.  441,  25  Am.  Rep.  121;  Wearse 
V.  Pelrce,  24  Pick.  141;    Smith  v. 


Newton,  38  III.  230;  Conwell  v.  Clif- 
ford. 45  Ind.  392;  Brown  v.  Witts, 
57  Cal.  304;  Briggs  v.  Langford. 
107  N.  Y.  680.  14  N.  B.  502,  revers- 
ing 35  Hun,  667;  Cotton  v  Graham. 
84  Ky.  672,  2  S.  W.  674;  Scott  v. 
Magloughlin,  133  lU.  33.  24  N.  E. 
1030;  Kramer  v.  Williamson,  135 
Ind.  655,  35  N.  E.  388;  Anderson  v. 
Lee.  73  Minn.  397,  76  N.  W.  24; 
Devlin  V.  Quigg,  44  Minn.  634,  47 
N.  W.  258. 

"  Fisher  v.  Meister,  24  Mich.  447. 

••McDowell  V.  Fisher.  25  N.  J. 
Eq.  93;  Mitzner  v.  Kussel,  29  Mich. 
229;  Fisher  y.  Meister,  24  Mich. 
447. 

"Miller  V.  Lockwood,  32  N.  Y. 
293. 
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the  mortgagor  be  in  fact  inBolvent  at  the  time,  and  becomes  bankrupt 
shortly  afterwards.**  • 

Where  a  deed  of  trust  secures  a  sum  of  money,  with  interest,  ^^to- 
gether  with  the  additional  sum  of  ten  thousand  dollars,  which  the 
parly  of  the  first  part  hereby  agrees  to  pay  to  the  party  of  the  sec- 
ond part  without  interest,"  and  the  promise  to  pay  this  additional 
sum,  though  not  void  for  usury,  is  a  mere  bonus  for  the  loan  of  the 
money,  such  promise  is  without  consideration,  and  cannot  be  en- 
forced.*^ 

Under  laws  which  require  every  agreement  or  undertaking  upon 
consideration  of  marriage,  except  mutual  promises  to  marry,  to  be 
in  writing,  a  mortgage  made  by  a  wife  to  secure  the  performance  of 
her  verbal  agreement  before  marriage  to  pay  her  husband  a  certain 
sum  of  money,  as  an  equivalent  for  any  right  of  dower  she  might 
have  in  his  property,  is  without  consideration  and  void,  because  her 
agreement  is  void.*® 

A  note  and  mortgage  given  in  settlement  of  a  claim  for  damages 
made  by  the  payee  on  account  of  the  adultery  of  the  maker  with 
the  former^s  wife,  and  executed  after  the  cause  of  action  for  the  tort 
was  barred  by  the  statute,  are  without  consideration  and  void.*® 

Whatever  may  be  the  recitals  or  statements  in  a  mortgage  as  to 
the  consideration,  either  party  to  it  may  show  the  truth  in  regard 
to  it,*®  and  a  third  person  having  an  interest  may  question  the  con- 
sideration.** 

§  612a.  When  a  mortgage  has  been  intrusted  to  an  agent  for  the 
purpose  of  raising  money,  and  the  agent  uses  it  for  another  purpose, 
either  wholly  or  in  part,  as,  for  instance,  to  secure  a  judgment  against 
other  persons,  such  use  is  a  misappropriation  of  it,  such  as  will  in- 
validate the  security,**  unless  the  assignee  be  entitled  to  the  protec- 
tion accorded  to  a  bona  fide  holder  of  negotiable  paper.  If  an  agent 
who  is  authorized  only  to  receive  a  conveyance  of  lands  to  his  prin- 
cipal takes  a  conveyance  to  himself,  and  makes  a  mortgage  to  one 
having  notice  of  the  fact,  it  is  void  as  against  the  principal.**  An 
ofiicer  or  agent,  who  takes  a  mortgage  to  himself  to  secure  the  pay- 

"  Marvin  v.  Chambers,  12  Blatchf.  Colt  v  McConnell,  116  Ind.  249,  19 

495;   Johnson,  Petitioner,   20  R.   I.  N.  E.  106;  Murdock  v.  Cox,  118  Ind. 

108,  37  Atl.  531.  266,  20  N.  E.  786 

"  More  V.  Calkins,  95  Cal.  435,  30  »  Mossop  v.  His  Creditors,  41  La. 

Pac.  583.  Ann.  296,  6  So.  134;  Smith  v.  Con- 

"Ennis  V.  Ennis,  48  Hun,  11.  rad,  15  La.  Ann.  579. 

"Peterson   v.    Breitag,    88    Iowa,  "Craver  v.  Wilson,  14   Abb.  Pr. 

418,  56  N.  W.  86.  N.  S.  374;  Davis  v.  Bechstein,  69  N. 

"Wimberly  v.  Wortham   (Miss.),  Y.  440,  25  Am.  Rep.  218. 

3  So.  459;  Plynn  v.  Flynn,  68  Mich.  "Wisconsin   Bank   v   Morley,   19 

20,  35  N.  W.  817;   McAteer  v.  Mc-  Wis.  62. 
Ateer,  31  S.  C.  313,  9  S.  E.  966; 
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ment  of  a  debt  to  his  principal,  holds  it  by  implication  of  law  as 
trustee  for  the  principal.'*  Where  a  mortgage  is  made  for  the  pur* 
pose  of  paying  existing  incnmbrances,  and  the  mortgagee  intrusts 
an  agent,  through  whom  the  application  for  the  loan  was  made,  with 
a  draft  for  payment  of  such  incumbrances,  and  the  agent  absconds 
with  the  proceeds  of  the  draft,  the  mortgage  is  without  consideration 
and  void,  though  the  draft  was  made  payable  to  the  mortgagor,  and 
he  indorsed  it  at  the  request  of  the  agent.  The  agent  in  such  case 
is  the  mortgagee's  agent,  and  not  the  agent  of  the  mortgagor.'* 

A  land-owner  applied  to  an  agent,  who  had  previously  obtained  a 
loan  for  him,  for  a  new  loan,  with  which  to  take  up  the  first  mort- 
gage. The  agent  had  at  that  time  collected  money  for  a  person  for 
whom  he  acted  in  making  loans,  and  converted  it  to  his  own  use. 
He  sent  the  application  for  the  loan  to  this  person,  who  instructed 
him  to  make  the  loan  out  of  the  money  collected.  A  note  and  mort- 
gage were  executed  by  the  land-owner,  and  delivered  to  the  agent, 
who  promised  to  pay  the  first  mortgage.  The  agent  sent  the  second 
mortgage  to  his  principal,  and  soon  afterwards  absconded,  leaving 
the  first  mortgage  unpaid.  The  second  mortgage  was  held  to  be  with- 
out consideration.'* 

Where  it  appeared  that  the  mortgagor  never  received  any  consider- 
ation for  his  mortgage,  but  that  the  mortgagee  paid  the  money  to 
a  conveyancer  a  fortnight  and  more  before  the  mortgage  was  exe- 
cuted, relying  upon  the  supposed  honesty  of  the  conveyancer,  and 
without  any  evidence  that  he  was  authorized  to  receive  it,  the  convey- 
ancer having  run  away  with  the  money,  the  mortgage  was  held  to  be 
invalid." 

§613.  A  mortgage  under  seal  implies  consideration  at  common 
law,  and  none  need  be  proved,  and  it  is  good  if  it  is  shown  that  none 
was  given.  Neither  courts  of  law  nor  equity  will  allow  the  consider- 
ation to  be  inquired  into  for  the  sake  of  declaring  the  instrument 
void  for  want  of  consideration,  but  they  will  for  the  purpose  of  as- 
certaining what  is  due  upon  it.'*  In  New  Jersey  it  is  provided  by 
statute  that  the  defence  of  fraud  in  the  consideration  of  a  deed  may 
be  made  as  fully  as  if  the  instrument  were  not  under  seal;"  and  in 


••Rood  V.  Wlnlow,  Walk.  (Mich.) 
340.  In  this  case  the  mortgage  was 
to  a  county  commissioner,  the  debt 
being  due  to  the  county. 

■Pigley  V.  Bradehaw,  36  Neb. 
837,  63  N.  W.  148. 

"Security  Co.  v.  Kent,  83  Iowa, 
80.  48  N.  W.  1047. 

"Sergeant  v.  Martin,  133  Pa.  St. 
122,  19  AU.  668. 


"  Famum  v.  Burnett,  21  N.  J.  Bq. 
87;  Calkins  v.  Long.  22  Barb.  97; 
Parker  v.  Parmele,  20  Johns.  130, 
134,  11  Am.  Dec.  632;  MaxweH  v. 
Hartmann,  60  Wis.  600,  8  N.  W.  103. 

"New  Jersey:  Laws  1871,  p.  8- 
And  see  Feldman  v.  Gamble,  26  N. 
J.  Eq.  494,  496. 
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New  York  a  seal  affords  only  presumptive  endaaoe  of  a  snfficieiit 
<x>xifiideration ;  and  this  presiunption  may.  be  rebutted  in  the  same 
manner  and  to  the  same  extent  as  if  the  Instrument  were  not  under 
aeal.** 

A  mortgage  imports  a  consideration,  so  that  the  burden  is  upon 
the  party  who  sets  up  the  want  of  consideration  to  prove  that  it 
was  made  without  consideration  or  was  procured  by  fraud.*^  There 
is  also  a  presumption  that  the  consideration  stated  in  the  mortgage 
is  correctly  stated,  and  very  convincing  proof  is  required  to  rebut  this 
presumption.** 

§  614.  A  mortgage  may  be  made  by  way  of  gift,  when  the  rights 
of  creditors  are  not  thereby  interfered  with.**  When  executed  and 
delivered  it  is  as  valid  as  if  it  were  based  upon  a  full  consideration. 
It  is  not  open  to  the  objection  that  it  is  a  voluntary  executory  agree- 
ment, but  may  be  enforced  according  to  its  terms  as  an  executed  con- 
veyance.** 

But  the  fact  that  a  mortgage  is  given  without  consideration  may 
have  an  important  bearing  on  any  disputed  question  concerning  the 
delivery  or  recording  of  it.*" 

A  mortgage  made  by  a  husband  to  his  wife  through  a  third  per- 
son to  secure  her  for  money  which  he  has  obtained  from  her,  and 
which  he  is  in  equity  liable  to  her  for,  is  founded  upon  a  sufficient 
consideration.  Although  the  husband  might  have  contested  the  wife's 
claim,  by  proof  that  she  had  given  the  money  to  her  husband,  so 
that  no  liability  to  account  for  it  arose,  yet  in  the  absence  of  such 
proof  the  wife  is  not  required  to  show  that  the  transaction  was  not 
a  gift,  or  to  establish  the  continuance  of  her  husband's  equitable  lia- 
bility to  her.** 


-Hew  York:  8  R.  S.  1876,  p.  672; 
Graver  v.  Wilson,  14  Abb.  N.  S.  374; 
Gray  v.  Barton,  55  N.  Y.  68,  14  Am. 
Rep.  181;  Beet  v.  Thiel,  79  N.  Y. 
15;  Torry  v  Black,  68  N.  Y.  185. 

^Commercial  Exchange  Bank  v. 
McLeod,  67  Iowa,  718,  25  N.  W.  894, 
54  Am.  Rep.  36. 

«Wl8wall  V.  Ayres,  51  Mich.  324, 
16  N.  W.  667. 

•Oale  V.  Gould.  40  Mich.  515. 

^Campbell  y.  Tompkins,  82  N.  J. 
Eq.  170;  Bueklln  v.  Bucklln,  1  Abb. 
App.  Dec.  242;  Brooks  v.  Dalrymple, 
12  Anen,  102;  Peabody  v.  Peabody, 
69  Ind.  566. 

*Brigham  v.  Brown,  44  Mich.  59, 
6  N.  W.  97. 

« Oole  ▼.  Lee,  46  N.  J.  Eki.  779,  18 


Atl.  864.  Per  Magie,  J.:  "It  Is  weH 
settled  that,  on  proof  that  a  husband 
has  received  his  wife's  money,  a 
court  of  equity  will  compel  him  and 
his  representatives  to  account  to 
her  at  least  for  the  principal  re- 
ceived, and  they  can  only  discharge 
themselves  by  showing  that  the 
husband  disposed  of  the  money  ac- 
cording to  the  wife's  directions,  or 
that  it  was  a  gift  to  him"  Citing 
Homer  v.  Webster,  83  N.  J.  L.  387; 
Black  V.  Black,  30  N.  J.  Bq.  215; 
Vreeland  v.  Schoonmaker,  16  N.  J. 
Eq  512:  Clawson  v  Riley.  34  N.  J. 
Eq.  348;  Greiner  v.  Greiner,  35  N. 
J.  Eq.  140;  Jones  v.  Davenport,  44 
N.  J.  Eq.  33,  13  Atl.  652;  Rusllng 
v.  Rusling,  47  N.  J.  L.  1. 
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§  615.  To  support  a  mortgage  made  for  the  accommodation  of  an* 
other,  there  must  be  a  congideration ;  but  it  is  sufficient  that  this  con- 
sideration arises  upon  the  subsequent  negotiation  of  the  mortgage 
by  the  mortgagee.  In  States  where  a  preexisting  debt  is  not  re- 
garded as  a  valid  consideration,  if  the  debt  of  a  third  person,  whidi 
is  secured  by  assigning  the  mortgage,  be  already  incurred,  there  must 
be  a  new  and  distinct  consideration  for  the  obligation  incurred  by  the 
mortgagor  as  surety  or  guarantor  of  that  debt.  But  if  the  debt  se- 
cured be  incurred  at  the  same  time  that  the  mortgage  is  given,  and 
this  collateral  undertaking  enters  into  the  inducement  to  the  creditor 
for  giving  the  credit,  then  the  consideration  for  such  contract  is  re- 
garded as  consideration  also  for  the  collateral  undertaking  by  way  of 
mortgage.*^ 

A  mortgage  made  for  the  accommodation  of  another,  upon  the 
understanding  that  the  money  should  be  realized  in  a  particular  man- 
ner, is  not  fraudulently  misappropriated  though  the  money  be  ob- 
tained in  a  way  different  from  that  which  was  intended,  provided  it 
be  negotiated  so  that  the  substantial  purpose  for  which  it  was  de- 
signed is  attained.  It  is  not  material  that  it  be  negotiated  in  the 
precise  manner  contemplated,  unless  the  interest  of  the  party  mak- 
ing it  be  prejudiced  by  the  manner  in  which  it  is  used.*® 

§  616.  A  mortgagor  may  be  estopped  to  deny  a  consideration  for 
his  mortgage.  He  is  not,  however,  estopped  from  showing  a  fail- 
ure or  want  of  consideration  for  the  note  secured  by  the  mortgage  as 
against  the  mortgagee,  except  by  his  own  representations,  or  those 
made  by  others  with  his  knowledge  and  consent.**  But  this  defence 
cannot  be  taken  against  an  assignee  for  value  before  maturity.'* 
Such  mortgage,  though  void  between  the  original  parties,  is  valid 
in  the  hands  of  a  bona  fide  assignee  without  notice  of  the  illegal 
consideration  for  which  it  was  given.' ^  It  may  thus  happen  that  tiie 
mortgagee  may,  in  effect,  give  a  better  title  than  he  himself  holds. 
*^n  the  case  of  a  conveyance  of  real  estate  to  defraud  creditors,  the 
grantee  cannot  hold,  but  one  who  takes  it  from  him  without  notice 


*^  Davidson  v.  King,  51  Ind.  224. 
See  §  458. 

^Jacobsen  v.  Dodd,  32  N.  J.  Eq. 
403;  Duncan  v.  Gilbert,  29  N.  J.  L. 
521;  Wood  v.  Condit,  34  N.  J.  Eq. 
434. 

^  Jones  V  Jones,  20  Iowa,  388; 
Wearse  v.  Peirce,  24  Pick.  141. 

"Cornell  v.  Hichens,  11  Wis.  353; 
Stilwell  V.  Kellogg,  14  Wis.  461. 

"Cazet  V.  Field,  9  Gray,  329; 
Brigham  v.  Potter,  14  Gray,  522; 
Taylor  v.  Page,  6  Allen,  86;   Earl 


V.  Clute,  2  Abb.  App.  Dec  1,  and 
cases  cited.  In  Kortli  Carolina:  it 
is  provided  by  statute  that  no  con- 
veyance or  mortgage,  made  to  se- 
cure the  payment  of  a  debt,  shall 
be  void  in  the  hands  of  a  purchaser 
for  value  without  notice,  for  the 
reason  that  consideration  of  the 
debt  was  forbidden  by  law.  Battle's 
Revisal  1873,  ch.  50,  §  5.  This  stat- 
ute applies  to  usurious  mortgages. 
Coor  V.  Spicer,  65  N.  C.  401. 
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may.  But  the  law  goes  further  in  favor  of  commerce,  and  gives  a 
high  degree  of  character  and  honor  to  bills  of  exchange  and  promis- 
sory notes  in  the  hands  of  an  indorsee  without  actual  or  constructive 
notice  of  anything  affecting  their  validity  or  credit/*"*  But  this  rule 
does  not  apply  to  notes  which  are  by  statute  made  absolutely  null 
and  void,  as  notes  made  in  violation  of  statutes  against  usury  and 
gaming  sometimes  are.*' 

A  certificate  made  by  a  mortgagor  at  the  time  of  giving  the  mort- 
gage, that  there  is  no  defence  to  it,  estops  him  as  against  a  purchaser 
of  the  mortgage  from  setting  up  fraud  or  want  of  consideration.'* 
A  married  woman  is  estopped  by  such  a  certificate  equally  with  any 
other  mortgagor.''  Admissions  which  estop  the  husband  also  estop 
his  wife  who  has  joined  in  the  mortgage  to  release  her  dower  and 
homestead  rights." 

A  mortgagor  may  be  estopped  from  denying  the  validity  of  his 
mortgage  by  reason  of  representations  made  with  his  knowledge  and 
assent  representing  its  validity,  or  based  upon  the  assumption  of  its 
validity.  Thus,  where  a  trustee  of  a  savings  bank,  to  make  up  a  de- 
ficiency in  its  assets  caused  by  a  loss  for  which  the  trustees  were  sup- 
posed to  be  personally  liable,  executed  a  mortgage  which  was  as- 
signed to  the  bank,  he  was  not  allowed  to  set  up  the  defence  of  want 
of  consideration,  inasmuch  as  the  mortgage  was  with  his  knowledge 
and  assent  reported  to  the  banking  department,  and  represented  to 
the  depositors  of  the  bank  as  a  portion  of  its  assets,  and  the  bank 
was  upon  the  strength  thereof,  and  of  other  similar  securities,  per- 
mitted to  continue  business.'^  • 

A  note  and  mortgage  deposited  in  escrow,  and  afterwards  fraudu- 
lently taken  and  put  in  circulation,  without  the  terms  and  condi- 
tions of  the  deposit  having  been  complied  with,  are  doubtless  void 
in  the  hands  of  a  purchaser  or  assignee  for  value  without  notice. 
In  such  case  the  mortgage  never  has  a  legal  existence,  and  the  rules 
of  commercial  paper  have  no  application  to  the  note  accompanying 
it,  although  it  be  negotiable  in  form." 

"Per   Shaw,    C.   J.,    In    Cazet   v.        "Casler  v.  Byers,  129  111.  657,  22 

Field,  9  Gray,  329.  N.  B.  507. 

"  Bowyer    v.    Bampton,    2    Stra.        "  Best  v.  Theil,  79  N.  Y.  15. 
1155;     Kendall     v.     Roberston,     12        "§87;    Chlpman   v.    Tucker,    38 

Cush.  156.  Wis.  43,  20  Am.  Rep.  1;    Andrews 

"Schenck  v.  O'Neill,  23  Hun,  209;  v.  Thayer,  30  Wis.  228;   Walker  v. 

Hutchison  v.   GiU,  91   Pa.   St.   253.  Ebert,  29  Wis.  194;  Tisher  v.  Beck- 

The    court   in   the   latter   case    re-  with,  30  Wis.  55,  11  Am.  Rep.  546; 

mark  th^t  it  is  unnecessary  to  say  Burson  v.  Huntington,  21  Mich.  415, 

what  would  be  the  effect  of  actual  4  Am.  Rep.  497;  Powell  v.  Conant, 

fraud  In  procuring  the  "no  defence"  33  Mich.  396;  Cresslnger  v.  Dessen- 

paper.  burg,  42  Mich.  580,  4  N.  W.  269. 

"Smyth  v.  Munroe,  19  Hun.  550; 
Payne  v.  Bumham,  62  N.  Y.  69. 


§   617]  VOID  AND  USURIOUS  MORTGAGES.  592 

II.  Illegal  Consideratum. 

§617.  nieg^ty  of  coiudderation  avoids  a  mortgage,  whether  it 
consist  in  a  violation  of  the  common  law  or  of  a  statnte.^*  A  mort- 
gage given  to  secure  a  debt  made  illegal  by  statute,  as,  for  instance, 
a  debt  incurred  for  intoxicating  liquors  illegally  sold  to  the  mort- 
gagor, cannot  be  enforced;  and  such  a  mortgage  is  invalid  although 
not  given  to  the  seller  of  the  liquors,  but  at  his  request  to  a  creditor 
of  his,  who  knew  that  the  consideration  was  illegal.®^  But  if  the 
mortgage  be  given  for  an  illegal  consideration,  and  the  considera- 
tion not  being  performed  the  mortgagee  enters  to  foreclose,  and 
keeps  possession  till  foreclosure  is  complete,  he  then  has  an  abso- 
lute title,  and  the  value  of  the  land  is  applied  by  operation  of  law 
to  the  payment  of  the  debt  secured  by  the  mortgage.  The  land  is 
then  irretrievably  gone,  unless  the  law  be  such  that  the  illegal  con- 
sideration, when  paid,  can  be  recovered  back,  not  merely  in  money 
but  in  land.  It  has  been  held  that  a  payment  in  land  for  intoxicat- 
ing liquors  illegally  sold  could  not  be  recovered  back,  and  therefore 
that,  upon  the  foreclosure  of  a  mortgage  for  such  a  debt,  the  land 
cannot  be  recovered  by  the  mortgagor.®^ 

A  mortgage  and  note  given  to  secure  wagering  contracts,  such  as 
the  purchase  of  stocks  on  margins  without  any  intention  to  complete 
the  purchase  by  an  actual  delivery  and  receipt  of  the  stocks  and  the 
payment  of  the  price  therefore,  are  illegal  and  void,  and  a  bill  in 
equity  will  lie  to  restrain  a  foreclosure  of  the  mortgage  and  compel 
the  surrender  and  cancellation  of  the  note.** 

-  A  mortgage  by  a  citizen  of  Tennessee,  executed  to  a  citizen  of 
Kentucky  after  the  proclamation  of  the  President  declaring  the 
State  of  Tennessee  to  be  in  a  state  of  insurrection,  and  forbidding 
all  intercourse  with  its  inhabitants,  was  held  void,  although  the  land 
was  situate  in  the  State  of  Kentucky.**  A  mortgage  given  in  Ten- 
nessee during  the  Civil  War^  in  consideration  of  a  loan  in  Confed- 
erate treasury  notes,  was  after  the  war  held  void,  on  the  ground  that 
the  consideration  of  the  contract  was  illegal,  being  notes  issued  by 
an  unlawful  confederation  of  States.  Such  contracts  are  against  pub- 
lic policy,  and  the  courts  will  not  lend  their  aid  to  enforce  them.** 
But  on  the  contrary  such  a  mortgage  was  sustained  in  Alabama,  on 

"Gibert  v.  Holmes,  64  111.  548.  Mass.  1,  22  N.  E.  49;   Sampson  t. 

«» Baker  v.  Collins,  9  Allen,  253.  Shaw,    101    Mass.    145.      And  see 

*^  McLaughlin     y.     Cosgrove,     99  Thompson  v.  Brady,  182  Mass.  321. 

Mass.  4.  ^  Hyatt  y.  James,  2  Bush,  46S,  92 

**Rice  y.  Wlnslow,  182  Mass.  273,  Am.  Dec.  505. 

citing  Lyons  y.  Coe,  177  Mass.  382,  **  Stillman  y.  Looney,  8  Cold.  20. 
59  N.  E.  69;  Harvey  y.  Merrill,  150 
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the  ground  that  it  was  valid  under  the  de  facto  government  existing 
when  it  was  executed.*' 

§  618.  Contrary  to  public  policy. — If  land  be  conveyed  to  one  ab- 
solutely as  security  for  a  sum  of  money  to  be  due  him  upon  his  doing 
an  unlawful  act,  as,  for  instance,  procuring  witnesses  to  testify  to 
a  certain  state  of  facts  in  behalf  of  the  grantor,  the  transaction 
is  not  a  mortgage.  The  title  is  not  divested  upon  the  grantor's  f  ail- 
nre  to  perform  the  illegal  stipulation,  but  is  absolute  in  him,  and 
the  grantor  cannot  recover  it  either  in  law  or  in  equity.** 

A  mortgage  and  note  given  in  consideration  that  the  mortgagee 
shall  not  oppose  his  debtor's  discharge  in  insolvency,  and  for  an 
assignment  of  the  creditor's  claim  against  the  insolvent,  which  was 
of  the  same  amount  as  the  note,  the  estimated  value  of  which  was 
only  one  sixth  of  its  face,  are  void  as  against  public  policy.*^ 

A  mortgage  executed  in  consideration  that  the  mortgagee  would 
use  his  efforts  to  obtain  a  nolle  prosequi  to  an  indictment  pending 
against  the  mortgagor,  is  against  public  policy  and  void.*®  So  is 
one  given  in  composition  of  a  felony,  or  of  a  promise  not  to  prose- 
cute for  a  crime  of  lower  degree  than  a  felony.*'  A  note  and  mort- 
gage gven  in  lieu  or  in  renewal  of  a  note  and  mortgage,  void  for  this 
reason  are  equally  void,  even  in  the  hands  of  an  assignee  for  value 
but  with  notice  of  the  illegality  of  the  consideration.'^  A  mortgage 
given  by  a  cashier  of  a  bank  to  a  surety  on  his  bond  for  the  amount 
paid  by  the  surety  in  settlement  of  a  civil  liability  growing  out  of 
the  cashier's  defalcations,  there  being  no  agreement  not  to  prose- 
cute the  cashier  criminally,  does  not  contravene  public  policy.'* 

A  mortgage  or  a  deed  in  the  nature  of  a  mortgage,  given  to  secure 
the  performance  of  a  contract  contrary  to  the  policy  of  the  law,  will 
not  be  enforced  by  a  court  of  equity ;  such,  for  instance,  is  a  gambling 
contract,'*  or  a  contract  which  is  subject  to  the  objection  of  cham- 
perty." If  the  mortgagee  had  no  knowledge  of  the  illegal  transac- 
tion, and  no  connection  with  it  except  to  loan  money  to  a  surety  on 
the  illegal  contract  to  pay  a  judgment  obtained  against  him,  the 
mortgage  is  not  invalid.'* 

•Scheible  v.  Bacho,  41  Ala.  423;        •Conins  v.  Blantern,  2  Wils.  341, 

Mlcou  V.  Ashurst,  55  Ala.  607.  350;  Atwood  v.  Fisk,  101  Mass.  363, 

"Patterson    v.    Donner,    48    Cal.  100  Am.  Dec.  124;  Pearce  v.  Wilson, 

369.  Ill  Pa.  St.   14,  2  Atl.   99.   56  Am. 

"Benicia  Agricultural   Works  v.  Rep.  243;  Small  v.  Williams,  87  Oa. 

Estes    (Cal.),    32    Pac.  '938;    Estu-  681.  13  S.  E.  689. 
dlllo  V.  Meyerstein,  72  Cal.  317,  13        "Pierce  v.  Klbbee,  51  Vt.  559. 
Pac.  869;  Rice  v.  Maxwell,  13  Sm.        "Moog  v.  Strang,  69  Ala.  98. 
ib  M.  289,  53  Am.  Dec.  85;   Bell  v.        ^'Krake  v.  Alexander,  86  Va.  206, 

Leggett,  7  N.  Y.  176.  9  S.  E.  991. 

••  Wilder  V.  Collier,  7  Md.  273,  61        "  Gilbert  v.  Holmes,  64  111.  548. 
Am.  Dec.  346;  Crowder  v.  Reed,  80        ^^Krake  v.  Alexander,  86  Va.  206» 

Ind.  1.  9  S.  E.  991. 

38— JONXS'  MOBT. 
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A  mortgage  given  upon  lands  held  by  a  settler  under  the  preemp- 
tion act,  before  he  has  entered  the  lands  at  the  land  office^  is  void 
nnder  the  act  of  Congress  forbidding  any  conveyance  before  such 
entry.^*  A  mortgage  executed  to  secure  a  loan  and  duly  recorded  is 
not  void  on  the  ground  of  public  policy  because  it  was  taken  in  the 
name  of  the  lender's  agents  and  by  him  assigned  to  the  lender,  the 
assignment  being  withheld  from  record  in  order  that  the  lender  might 
thereby  escape  taxation  thereon.'^' 

§  619.  Who  may  take  advantage  of  the  illegality. — ^Ab  a  general 
rule  contracts  prohibited  by  statute  are  void,  and  courts  will  neither 
enforce  them  nor  aid  in  the  recovery  of  money  paid  in  pursuance 
of  them.  "The  meaning  of  the  familiar  maxim.  In  pari  delicto 
potior  est  conditio  defendentis,  is  simply  that  the  law  leaves  the 
parties  exactly  where  they  stand;  not  that  it  prefers  the  defendant 
to  the  plaintiff,  but  that  it  will  not  recognize  a  right  of  action, 
foimded  on  the  illegal  contract,  in  favor  of  either  party  against  the 
other.  They  must  settle  their  own  questions  in  such  cases  without 
the  aid  of  the  courts.'*^  ^  The  principle  in  such  cases  is  the  same 
in  equity  as  at  law:  while  the  courts  will  not  aid  the  mortgagee  to 
enforce  payment  of  an  illegal  mortgage,  they  will  not  aid  the  mort- 
gagor  to  obtain  a  cancellation  of  the  incumbrance.  Both  parties  are 
left  without  remedy  when  the  contract  is  one  that  is  prohibited  as 
immoral  or  against  public  policy.^'  When  the  illegal  consideration 
has  been  paid  to  one  of  two  persons  interested  in  it,  tiie  court  will  not 
aid  the  other  to  recover  his  share  of  it;  it  does  not  enforce  the 
sentiment  of  ^Tionor  among  thieves.*'^* 

In  a  recent  case  in  Nevada  this  principle  was  carried  to  the  ex- 
tent of  declaring  void  a  mortgage  given  for  a  full,  adequate,  and 


"  §  176;  BrewBter  v.  Madden,  15 
Kan.  249.  As  to  mortgage  of  cem- 
etery lot,  Lautz  V.  Buckingham,  4 
Lans.  484. 

^*Callicott  V.  Allen  (Ind.  App. 
1903),  67  N.  E.  196;  Thorp  v.  Smith 
(N.  J.  1903),  54  Atl.  412. 

"Atwood  V.  Fisk,  101  Mass.  363, 
per  Mr.  Justice  Ames,  100  Am.  Dec. 
124. 

'"James  v.  Roberts,  18  Ohio,  548; 
Snyder  v.  Snyder,  51  Md.  77.  See, 
however,  Sackner  v.  Sackner,  39 
Mlcu.  39.  In  Cox  v.  Wightman,  4 
Hun,  799,  the  principle  was  applied 
to  a  case  where  a  mortgage  had 
been  assigned  for  the  purpose  of  es- 
caping taxation.  The  assignor,  or 
his  administrator,  was  not  allowed 
to  get  back  the  mortgage  and  bond. 


though  transferred  without  consid- 
eration. 

^  Woodworth  v.  Bennett,  43  N.  Y. 
273,  3  Am.  Rep.  706. 

In  the  language  of  Lord  Chief 
Justice  Wilmot,  "You  shall  not  stip- 
ulate for  iniquity;  all  writers  upon 
our  law  agree  in  this,  no  polluted 
hand  shall  touch  the  pure  founda- 
tions of  Justice;  whoever  is  a  party 
to  an  unlawful  contract,  if  he  hath 
once  paid  the  money  stipulated  to 
be  paid  in  pursuance  thereof,  he 
shall  not  have  the  help  of  a  court 
to  fetch  it  back  again;  you  shall 
not  have  a  right  of  action  when 
you  come  into  a  court  of  Justice  in 
this  unclean  manner  to  recover  it 
back.  Procul  O!  procul  este  pro- 
fanl."  Collins  v.  Blaniem,  2  Wils. 
341,  350. 
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legal  consideration,  merely  because  the  mortgagee  had  the  mort- 
gage given  to  a  non-resident  of  the  State  for  the  purpose  of  ena- 
bling him  to  escape  taxation  upon  the  amonnt  of  the  loan.  Al- 
though the  reveniie  laws  of  the  State  contained  no  prohibition  of 
such  a  contract,  the  mortgage  was  nevertheless  declared  illegal,  as 
against  the  policy  of  the  law,  and  the  court  refused,  for  that  reason 
only,  to  enforce  it  against  the  mortgagor.*®  And  it  was  held,  more- 
over, that  it  was  immaterial  that  the  mortgagee  afterwards  paid  the 
full  amount  of  taxes  upon  the  money  loaned.  The  fraud,  it  was 
said,  consisted  in  the  turpitude  of  the  motive  which  influenced  the 
mortgagee  at  the  time  of  the  execution  of  the  mortgage.®* 

Gaming  contracts,®^  contracts  made  on  Sunday,  contracts  of  cham- 
perty and  maintenance,  contracts  made  in  composition  of  felony, 
and  many  others  of  like  nature,  might  be  mentioned  as  examples. 
But  sometimes  contracts  are  prohibited  for  the  mere  protection  of 
one  of  the  parties  against  an  imdue  advantage  which  the  other 
party  is  supposed  to  possess  over  him.  In  such  cases  the  parties  are 
not  regarded  as  being  equally  guilty,  and  so  the  rule  is  not 
deemed  applicable,  though  both  have  violated  the  law.®*  As  an  ex- 
ample of  thi3  kind,  a  usurious  contract  is  mentioned,  which  may 
be  void  as  to  the  mortgagee  while  valid  as  to  the  mortgagor. 

In  accordance  with  this  distinction,  a  law  providing  that  school 
funds  shall  be  loaned  only  upon  imincumbered  real  estate  does  not 
render  void  a  mortgage  taken  in  violation  of  this  statute  by  the 
officer  charged  with  making  the  loan.    The  mortgagor  cannot  claim 

"Drexler  v.  Tyrrell,  15  Nev.  114.  by  Learned,  J.,  in  Nichols  v.  Weed 

"^But  the  cases  cited  in  support  Sewing  Machine  Co.  27  Hun,  200, 

of  the  decision  are  cases  in  which  affirmed  97  N.  Y.  650. 

the  consideration   of  the  contract,  "As  to  the  effect  of  a  mortgage 

as  between  the  parties  themselves,  to  secure  such  contracts  under  the 

was  either  illegal  or  contravened  the  statutes  of  New  York,  see  Luetch- 

pollcy  of  the  law.     In  the  case  be-  ford  v.  Lord,  11  N.  Y.  Supp.  597,  57 

fore  the  court,  however,  there  was  Hun,  572. 

nothing  illegal  in  the  contract  as  **Deming  v.  State,  23  Ind.  416. 
between  the  parties.  It  was  a  con-  See  Raguet  v.  Roll,  7  Ohio,  77,  4 
tract  they  were  not  prohibited  from  Ohio,  419;  Cowles  v.  Raguet,  14 
making,  and  there  was  a  full  and  Ohio,  38;  McQuade  v.  Rosecrans,  36 
complete  consideration  for  it  The  Ohio  St  442.  An  important  ele- 
only  taint  in  the  transaction  was  ment  in  this  case  was,  that  Raguet 
the  intended  fraud  upon  the  reve-  not  only  agreed  not  to  prosecute, 
nue  laws  of  the  State.  For  this  In-  but  agreed  to  use  his  influence  to 
tended  fraud  the  court  upheld  the  prevent  a  prosecution.  The  Ohio 
mortgagor  in  refusing  payment  of  cises  go  further  than  this  general 
the  mortgage;  they  upheld  him  in  rule  would  warrant  because  they 
a  monstrous  injustice,  when  the  hold  that,  in  an  action  by  a  mort- 
revenue  laws  of  the  State  provided  gagee  against  the  mortgagor  to  re- 
proper  and  ample  punishment  for  cover  possession  of  the  mortgaged 
an  evasion  of  them  by  criminal  lands,  the  fact  that  such  mortgage 
prosecution.  The  decision  is  regard-  was  given  to  compound  a  felony  is 
ed  as  wrong  In  principle.  This  de-  no  defence.  Williams  v.  Engle- 
dsion  is  also  regarded  as  incorrect  brecht,  37  Ohio  St.  383. 
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that  Budi  a  mortgage  is  illegal  and  cannot  be  enforced  against  him.** 
And  BO  under  the  national  banking  law  a  mortgage  for  a  loan  upon, 
real  estate  security^  though  impliedly  prohibited,  is  valid  between 
the  parties.®* 

A  statute  providing  that  a  trustee,  before  entering  upon  the  dis- 
charge of  his  duties,  shall  give  a  bond  for  the  faithful  discharge  of 
his  duties,  does  not  prevent  the  legal  estate  vesting  in  him  under  a 
mortgage  or  deed  of  trust  regularly  executed.** 

§620.  The  mortgage  may  be  upheld  for  such  part  of  the  con- 
sideration as  was  free  from  the  taint  of  illegality,  when  the  con* 
sideration  of  a  mortgage  is  made  up  of  several  distinct  transactions, 
some  of  which  are  legal  and  others  are  not,  and  the  one  can  be  sepa- 
rated with  certainty  from  the  other.*^  In  equity  a  mortgage  secur- 
ing a  debt  usurious  in  part,  but  valid  in  part,  may  be  upheld  for 
the  latter,  although  in  terms  the  statute  of  usury  makes  the  obliga- 
tion void  altogether.  Thus,  where  the  maker  of  such  a  mortgage 
comes  into  equity,  and  asks  that  such  a  mortgage  be  surrendered,  as  a 
cloud  on  the  title  to  his  lands,  and  that  the  court  will  so  direct,  al- 
though it  cannot  require  him  to  pay  the  usurious  debt,  or  any  part 
of  it,  it  may  require  him  to  pay  the  other  part  of  it  which  at  law 
and  in  equity  he  owes.  The  court  will  require  him  to  do  equity 
before  it  will  administer  the  relief  asked  for.**  A  mortgage  fraudu- 
lently made  to  include  a  sum  not  due  or  which  had  been  paid;  the 
consideration  being  entire,  and  the  purpose  of  the  transaction  be- 
ing to  defraud  creditors,  is  absolutely  void.**  But  if  the  sum  se- 
cured be  made  up  in  part  of  a  sum  inadvertently  included  and 
without  fraudulent  intent,  then  the  mortgage  may  be  valid  for  the 
actual  debt  secured,  and  void  as  to  the  rest.** 

When  part  of  the  consideration  of  a  note  and  mortgage  is  the 
suppression  of  a  criminal  prosecution  against  the  mortgagor,  he 
can  avail  himself  of  this  fact  as  a  defence  to  a  suit  to  enforce  either 
of  them,  although  the  prosecution  is  for  an  embezzlement  of  funds, 
by  which  the  mortgagor  not  only  committed  a  crime  but  incurred 
a  debt.    The  effect  upon  the  mortgage  in  such  case  is  the  same  as 


*'Deming  v.  State,  23  Ind.  416. 
And  see  Mann  v.  Best,  62  Mo.  491. 

**  National  Bank  v.  Matthews,  98 
U.  S.  621,  19  Alb.  L.  J.  132,  13  West. 
Jut.  176. 

••Gardner  v.  Brown,  21  Wall.  36. 

»*  Robinson  v.  Bland,  2  Burr. 
1077;  Feldman  v.  Gamble,  26  N.  J. 
Eq.  494;  Corbett  v.  Woodward,  5 
Sawyer,  403;  Williams  v.  Fltzhugh, 
37  N.  Y.  444,  applied  to  usury;  Mc- 
Craney   v.    Alden,    46    Barb.    272; 


Cook  V.  Barnes,  36  N.  Y.  620; 
Carleton  v.  Woods,  28  N.  H.  290; 
Carradlne  v.  Wilson,  61  Miss.  573; 
Yundt  V.  Roberts,  5  S.  ft  R.  139; 
Warren  v.  Chapman,  106  Mass.  87; 
Shaw  V.  Carpenter,  54  Vt  166,  41 
Am.  Rep.  837. 

••Williams  V.  Fltahugh,  37  N.  Y. 
444. 

••McQuade  v.  Rosecrans,  36  Ohio 
St.  442. 

•^Weeden  v.  Hawes,  10  Conn.  60. 
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if  the  vfboie  eonfiideration  had  been  illegal.  The  illegal  part  cannot 
De  Beporated  from*  the  legaL    The  illegality  taints  the  whole.*^ 

§  621.   A  mortgage  may  be  valid  in  part  and  void  in  part.^— 

A  mortgage  of  land  and  slaves,  executed  while  slavery  was  recog- 
nized, was  vitiated  by  the  abolition  of  slavery  only  as  to  the  lien 
upon  the  slaves.*' 

Where  a  bond  of  defeasance  was  assigned  by  a  debtor  to  a  cred- 
itor, who  paid  the  debt  to  secure  which  the  conveyance  was  made, 
whereupon  the  land  was  conveyed  to  him,  and  he  gave  the  debtor 
a  new  bond  conditioned  for  the  reconveyance  of  the  land  upon  the 
payment  of  the  amount  of  both  debts,  the  transaction,  so  far  as  the 
debt  of  the  second  creditor  was  secured,  was  void  under  the  insol- 
vent laws;  but  the  conveyance  being  a  valid  security  for  the  fii-st 
debt,  the  land  was  a  valid  security  in  the  hands  of  the  second  cred- 
itor for  the  amount  paid  by  him  to  the  first  creditor.®* 

A  mortgage  given  by  a  third  person  at  the  solicitation  of  an- 
other to  secure  his  debts  for  a  specific  purpose,  as,  for  instance, 
the  purchase-price  of  certain  goods  about  to  be  sold  him,  if  fraudu- 
lently made  to  cover  in  part  an  existing  indebtedness,  is  void  as 
to  such  part  of  it,  though  valid  as  to  the  part  used  for  the  purpose 
intended.  Although  the  mortgagee  has  taken  such  mortgage  in 
good  faith,  if  he  has  not  put  himself  in  any  worse  position  in  re- 
gard to  the  old  indebtedness,  and  if  he  had  not  done  anything  or 
parted  with  anything  in  reliance  upon  the  mortgage,  he  cannot  claim 
that  the  surety  should  suffer  for  the  fraud  by  reason  of  negligence 
in  executing  the  mortgage  which  rendered  the  fraud  possible.** 

A  mortgage  made  without  fraudulent  intent  for  a  larger  amount 
than  the  mortgagor's  actual  indebtedness  is  not  fraudulent,  but  may 
be  enforced  to  the  extent  of  such  actual  debt.** 

§622.  The  burden  of  proof  is  upon  the  party  who  sets  up  the 
defence  of  want  of  consideratioii  or  illegality  of  it,  to  make  it  out 
by  clear  and  strong  proof.*'  A  mortgage  in  due  form  and  duly  exe- 
cuted implies  a  valid  consideration.  But  when  the  consideration  of 
a  mortgage  is  questioned  by  a  creditor  of  the  mortgagor  having  an 
interest,  as  voluntary  and  fraudulent  as  to  him,  the  burden  of  prov- 
ing a  valuable  consideration  rests  upon  the  mortgagee.     When  the 

"Atwood  V.  nsk,  101  Mass.  363,  •*Judd  v.  Flint,  4  Gray,  557. 

366,  per  Ames,  J.,  100  Am.  Dec.  124.  ^  Smith  y.  Osborn,  33  Mich.  410. 

•>  Leeds  v.  Cameron,  8  Sum.  488;  ~  Adams    v.    Niemann,    46    Mich. 

Johnson   v.   Richardson,    38    N.    H.  135,  8  N.  W.  719. 

353;  Rood  v.  Wlnslow.  2  Dougl.  68  •^Stuart  v.  Phelps,  39  Iowa,  14; 

Walk.    (Mich.)    340;    McMurray   v,  Feldman  v.  Gamble,   26  N.   J.  Bq. 

Connor,  2  Allen,  205.  494;    Brigham  v.  Potter,  14   Gray, 

••  Lavillebeuvre    v.    Frederic,    20  522. 
La.  Ann.  374. 
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consideration  is  admitted  or  established  by  proofs  the  burden  of  proT- 
ing  that  the  mortgage  is  fraudulent  in  fact  is  upon  the  creditor  who 
assails  it.** 

Evidence  of  the  payment  of  interest  upon  a  mortgage  is  admissi- 
ble  to  show  its  validity  when  this  is  disputed.** 

§  622a.  Vnder  a  statute  which  declares  a  mortgage  Toid  if  exe- 
cuted upon  land  situated  in  more  than  one  county  its  invalidity  can- 
not be  cured  by  subsequent  legislation  repealing  this  provision,  or 
consolidating  the  counties  in  such  a  way  as  to  bring  the  mortgaged 
lands  within  one  coimty.  The  word  void  used  in  the  statute  does  not 
mean  voidable.^** 

III.  Mortgages  Executed  on  Sunday. 


§623.  Mortgage  for  debt  contracted  on  Sunday. — ^The  statutes 
forbidding  the  transaction  of  business  on  Sunday  have  the  effect  to 
render  void  all  contracts  executed  upon  that  day.^*^  It  has  some- 
times been  said  that  such  contracts,  being  immoral  and  illegal  only 
as  to  the  time  they  are  entered  into,  may  be  aflirmed  upon  a  sub- 
sequent day,  and  thus  made  valid.^®^  But  it  seems  incorrect  to  say 
that  a  mere  ratification  can  impart  legal  efficacy  to  a  contract  which 
has  no  legal  existence.^^'  The  logical  theory  would  seem  to  be,  that 
^nothing  but  an  express  promise  subsequently  made,  founded  upon 
the  consideration  emanating  from  the  illegal  contract,  will  avail  to 
support  an  action  having  that  consideration  for  its  basis.  Upon 
,  this  theory  it  was  held  that,  although  a  promissory  note  made  and 
delivered  on  Sunday  for  a  loan  of  money  made  at  the  time  is  illegal 
and  cannot  be  enforced,  yet  the  obligation  to  return  the  money  is 


••Cohn  V.  Ward.  32  W.  Va.  34,  9 
S.  E.  41. 

""Floyd  Co.  V.  Morrison,  40  Iowa, 
188. 

"•Denny  v.  McCown,  34  Oreg.  47, 
64  Pac.  952. 

"'Under  the  Massachusetts  stat- 
ute of  1791,  prohibiting  the  doing 
of  any  manner  of  labor,  business, 
or  work  between  the  midnight  pre- 
ceding and  the  sunset  of  the  Lord's 
day,  and  declaring  void  the  execu- 
tion of  any  civil  process  from  the 
midnight  preceding  to  the  mid- 
night following  that  day,  it  was 
held  that  a  mortgage  executed,  ac- 
knowledged, and  recorded  after 
sunset  on  Sunday  evening  was  not 
void.  Tracy  v.  Jenks.  16  Pick.  465; 
Meader  v.  White,  66  Me.  90,  22  Am. 


Rep.  651.  A  parol  agreement  en- 
tered into  on  Sunday,  extending  the 
time  of  payment  of  a  mortgage,  is 
void.  Rush  V.  Rush  (N.  J.  Eq.), 
18  Atl.  221. 

"*  Adams  v.  Gay,  19  Vt  358,  per 
Redfleld,  J.  See  Tucker  v.  West. 
29  Ark.  386,  for  a  review  of  the 
Sunday  laws  of  many  of  the  States. 

*""The  parties  cannot  legalize 
that  which  the  law  has  declared  il- 
legal. It  is  competent  to  them  to 
impart  new  efficacy  to  a  voidable 
act,  but  they  have  no  power  to  give 
life  to  an  act  which,  from  reasons 
of  public  policy,  has  been  ordained 
by  the  legislative  authority  to  be 
absolutely  void."  Per  Chief  Justice 
Beasley,  in  Reeves  v.  Butcher,  31 
N.  J.  L.  224. 
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a  snflScient  consideration  to  support  a  mortgage  subsequently  given 
to  secure  it.  The  mortgage  constitutes  a  new  promise  founded  on 
such  obligation,  and  having  no  taint  of  illegality,  such  as  the  note 
had,  it  may  be  enforced.^*^ 

But  a  mortgage  executed  on  Sunday  without  the  knowledge  of 
the  mortgagee,  and  dated,  acknowledged,  and  delivered  on  the  fol- 
lowing day,  is  not  void.  The  mortgagor  is  estopped  from  showing 
that  the  instrument  was  executed  on  a  day  other  than  that  of  which 
it  bears  date.*®* 

Where  a  deed  of  land  was  executed  and  delivered  on  Sunday,  to 
indemnify  the  mortgagee,  and  under  an  oral  agreement  that  he 
should  hold  the  land  in  trust  for  the  mortgagor  after  satisfying  his 
<jlaim,  in  accordance  with  which  agreement  a  declaration  of  trust 
was  afterwards  executed,  it  was  held  that  the  fact  that  the  deed 
was  executed  and  delivered  on  Sunday  did  not  entitle  the  grantee 
to  hold  the  land  discharged  of  the  trust.****  The  rule,  that  no  action 
based  on  a  contract  made  on  Sunday  can  be  maintained  to  enforce 
its  obligations  in  favor  of  either  party,  cannot  be  so  applied  as  to 
enlarge  the  interest  conveyed  by  the  grantor,  or  to  defeat  his  equit- 
able title. 

IV.  Fraudulent  Mortgages. 


§  624.  A  mortgage  obtained  by  fraud  is  void,  and  a  discharge  of 
it  may  be  decreed  in  equity.**^^  When  a  deed  of  land  has  been  pro- 
•cured  by  fraud,  and  the  grantee  has  conveyed  it  to  a  purchaser  in 
good  faith,  so  that  the  land  itself  is  beyond  the  reach  of  the  grant- 
or,*®®  yet,  if  such  purchaser  has  given  a  mortgage  for  a  portion  of 


^  Gwinn  V.  Simes,  61  Mo.  335.  In 
Harrison  v.  Colton,  31  Iowa,  16,  It 
is  held  that  a  contract  made  on 
Sunday  may  be  afterwards  rati- 
fied. See  Heller  v.  Crawford,  37 
Ind.  279. 

"•Wilson  V.  Winter,  6  Fed.  16. 

"•Faxon  v.  Folvey,  110  Mass.  392. 
""The  apparent  title  conveyed,"  says 
Hr.  Justice  Colt,  "was  qualified  by 
the  trust  Imposed  upon  it,  as  effect- 
ually as  if  the  terms  of  the  trust 
were  contained  in  the  deed  itself. 
Neither  party  to  the  transaction, 
nor  those  claiming  under  them,  can 
be  permitted  to  take  advantage  of 
the  alleged  illegal  act.  The  title, 
such  as  it  was,  passed  to  the 
grantee,  and  was  held,  as  we  have 
found,  in  trust  The  purpose  of  the 
trust  declared  was  neither  immoral, 
contrary  to  the  statutes,  nor  con- 
trary to  public  poUcy;  the  only  il- 


legality charged  is  in  the  time 
when,  by  the  conveyance  and  agree- 
ment, the  trust  was  created.  Under 
such  circumstances  the  law  does 
not  interfere  to  undo  what  the  par- 
ties have  done,  by  setting  aside 
their  deeds.  Neither  party  can 
now  assert  rights  inconsistent  with 
the  conveyances.  See  Hall  v.  Cor- 
coran, 107  Mass.  251,  9  Am.  Rep. 
30,  and  cases  cited;  Myers  v.  Mein- 
rath.  101  Mass.  366,  3  Am.  Rep.  368. 

**"  Mason  v.  Daly,  117  Mass.  403; 
Wartemberg  v.  Spiegel,  31  Mich. 
400.  And  see  Richardson  v.  Bar- 
rick,  16  Iowa,  407;  Terry  v.  Tuttle, 
24  Mich.  206;  Wright  v.  Morgan,  4 
Bax.  385;  Silver  Val.  Min.  Co.  v. 
Baltimore,  G.  ft  S.  M.  ft  S.  Co.  99 
N.  C.  445,  6  S.  E.  735;  Shirk  v.  Wil- 
liamson, 50  Ark.  562,  9  S.  W.  307. 

»« Jordan  v  McNeil,  25  Kan.  459. 
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the  purchase-money  to  the  party  who  fraudulently  obtained  tiie  deed^ 
he  may  in  equity  be  compelled  to  transfer  the  mortgage  to  the  party 
defrauded.  It  is  an  established  doctrine^  that  when  the  legal  estate 
has  been  acquired  by  fraud,  the  taker  may  in  equity  be  regarded 
as  trustee  of  the  party  defrauded,  who  may  recover  the  estate  or 
its  avails  when  these  can  be  distinctly  identified.^**  A  bill  to  set 
aside  a  mortgage  procured  by  fraud  may  be  fileS  by  one  of  several 
mortgagors  who  have  secured  the  several  notes  of  each  by  a  joint 
mortgage  of  one  tract  of  land;***  or  several  mortgagors  may  join 
as  plaintiffs  in  a  bill  to  obtain  a  cancellaton  of  a  note  and  mortgage^ 
though  the  note  secured  was  executed  by  only  one  of  them.***  It 
has  been  held  to  be  fraud  in  a  creditor  to  induce  his  debtor  to  se- 
cure an  old  debt  by  mortgage  upon  the  condition  of  advancing  a 
further  sum,  and  when  he  has  obtained  the  security  to  refuse  to 
make  the  advance,  and  a  court  of  equity  will  annul  the  conveyance. 
In  such  case  the  mortgagee  cannot  claim  that  there  is  no  loss,  and 
that  therefore  the  mortgage  is  damnum  absque  injuria.  The  mere 
existence  of  the  mortgage  is  itself  an  injury,  and  an  action  to  en- 
force it  a  greater.***  But  the  better  view  is  that  such  a  transac- 
tion does  not  afford  ground  for  cancelling  the  mortgage  in  equity, 
though  it  might  support  an  action  at  law  for  the  injury  sustained 
by  reason  of  the  breach  of  agreement.***  However,  the  question 
whether  a  mortgage  obtained  by  a  creditor  as  security  for  a  pre- 
existing debt,  under  a  promise  to  make  further  advances,  when  the 
creditor  had  no  intention  of  keeping  his  promise,  is  fraudulent,  is  a 
question  upon  which  the  cases  are  in  conflict;***  but  if  the  creditor 
intended  to  make  the  advances,  and  refused  to  do  so  on  some  reason- 
able ground,  the  mortgage  cannot  be  avoided  on  the  ground  of 
fraud.*** 

A  mortgage  is  void  when  made  by  one  who  has  obtained  title  to 
the  property  by  fraud  or  undue  influence,  the  mortgagee  having  full 
knowledge  of  the  acts  leading  up  to  the  execution  of  the  deed  to 
the  mortgagor  and  of  the  fraudulent  means  by  which  the  mortgagor 
obtained  title.*** 

An  administrator  who  brings  an  action  for  the  benefit  of  creditor* 
of  the  estate  to  set  aside  a  conveyance  made  by  the  decedent  in  fraud 

^Cheney   v.   Qleason,   117   Mass.  "^^Gfobb  v.  McKee,  53  Misa.  536; 

557.  Johnson    v.    Murphy,    60    Ala.    288,. 

i^Moulton  V.  Lowe,  32  Me.  466.  the  latter  case  holding   that  such 

lu  Bowman    v.    Qormy,    23    Kan.  breach  of  promise  is  no  ground  for 

306.  declaring  the  mortgage  void. 

"*  Gross  V.  McKee,  53  Miss.  536;  »» Petty  v.  Qrlsard,  45  Ark.  117. 

Watts  V.  Bonner,  66  Miss.  629,  6  So.  ""  Brummond  v.  Krause,  8  N.  D. 

187.  573,  80  N.  W.  686. 

"*  Johnson    v.    Murphy,    60    Ala. 
288. 
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ot  his  creditoTB^  one  parcel  of  which  had  been  previously  mortgaged 
by  the  decedent  to  a  third  person,  is  only  entitled  to  subject  to  the 
claims  of  such  creditors  the  land  fraudulently  conveyed  in  the  con- 
dition in  which  it  was  at  the  date  of  the  fraudulent  deed,  and  is 
not  entitled  to  the  benefit  of  the  mortgage.  The  fraudulent  grantee, 
who  had  raised  money  and  paid  off  the  mortgage  made  by  the  de- 
cedent is  entitled  to  be  subrogated  to  the  rights  of  the  original  mort- 
gagee.^*' ' 

The  fact  that  the  mortgagor  is  in  possession,  and  can  maintain 
his  possession  against  the  mortgagee  at  law,  does  not  prevent  his 
maintaining  a  bill  to  set  aside  a  fraudulent  mortgage.**^ 

A  party  seeking  to  avoid  his  contract  upon  the  ground  of  fraud 
can  do  so  only  by  making  prompt  complaint.*  *• 

A  mortgage  given  to  secure  a  forged  note  is  void.  Thus  a  mort- 
gage given  by  a  wife  upon  her  separate  property  for  the  accommo- 
dation of  her  husband^s  firm  is  rendered  void  by  the  forgery  of  her 
name,  as  a  joint  maker  with  her  husband  of  the  note  intended  to  be 
secured,  even  in  the  hands  of  an  innocent  assignee.*** 

§  6SS5.  A  fraudulent  intent  on  the  part  of  the  mortg^a^e  in  ob- 
taining the  mortgage  must  be  shown  to  render  it  void.***  To  have 
this  effect,  it  is  necessary  that  there  should  be  something  more  than 
mere  folly  on  the  part  of  the  mortgagor.  A  mortgagee  may  meet 
an  allegation,  that  a  mortgage  was  obtained  through  his  false  and 
fraudulent  representations,  by  evidence  that  the  mortgagor  executed 
the  mortgage  without  his  solicitation.  The  weight  to  be  given  to 
the  evidence  is  a  question  for  the  jury.***  A  fraudulent  misrepre- 
sentation as  to  the  value  of  property  sold  by  the  mortgagee,  in  pay- 
ment of  which  he  has  taken  a  mortgage,  does  not  avoid  the  mort- 
gage if  there  was  any  value  at  all  in  the  property  sold.  The  property 
which  was  the  subject  of  the  sale  and  mortgage  must  first  be  re- 
stored to  the  vendor,  or  a  reconveyance  tendered,  before  the  mort- 
gage can  be  rescinded.***  A  defence  of  fraud  as  to  the  value  of  the 
property  cannot  be  sustained  where  the  mortgagor  acted  upon  his  own 
investigation  and  judgment  in  buying  the  property.*** 

Fraudulent  intent  on  the  part  of  one  of  two  mortgagees  will 

"'Ackerman    v.    Merle,    137    Cal.  S.   E.    641;    Mohr   y.   Griffin    (Ala. 

169,  69  Pac.  983.  1903)   34  So.  378. 

^Marston  v.   Brackett,  9   N.   H.  ^Blackwell  v.  Cummlngs,  68  N. 

336.  C.  121. 

«» Wright  v.  Peet,  36  Mich.  ^13.  *»  Sanborn   v.   Osgood,   16   N.   H. 

*"»  Morsman  v.  Werges,  3  Fed.  378.  112. 

^See    |§  1299,    1492;    Clarke   v.  ^^San    Jos^    Ranch    Co.    v.    San 

Forbes,    9   Neb.   476,   4   N.    W.   58;  Jos6  L.  ft  W.  Co.  132  Cal.  582,  64 

Murphy    v.    Moore,    23    Hun,    95;  Pac.  1097. 
Johnston  v.  Derr,  110  N.  C.  1,  14 
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invalidate  the  mortgage,  although  the  mortgage  secured  separate  debts, 
and  the  other  mortgagee  did  not  share  in  or  know  of  such  fraudulent 
intent.**'  A  mortgage  obtained  by  the  fraud  or  forgery  of  the  mort- 
gagee's agent  is  void.  The  mortgagee  in  such  case  cannot  be  a  pnr- 
chaser  for  value.*** 

The  representation  of  a  mortgagee  that  he  would  not  enforce  the 
mortgage  is  no  defence  to  it,  because  such  a  parol  promise  cannot  be 
offered  in  evidence.**^ 

The  mere  fact  that  a  mortgagor  was  unable  to  read,  and  that  the 
mortgage  was  not  read  to  him,  does  not  enable  him,  in  the  absence 
of  proof  of  fraud  on  the  part  of  the  mortgagee,  to  object  that  the 
instrument  contains  an  unauthorized  stipulation,  especially  when  it 
was  drawn  by  his  own  agent.*** 

§  626.  A  mortgage  obtained  by  duress  is  voidable  or  void  accord- 
ing to  the  nature  of  the  duress.*^®  The  duress  must  be  something  more 
than  the  exercise  of  undue  influence.****  A  mortgage  obtained  through 
threats  of  prosecution,  whether  groundless  or  not,  is  voidable,***  and 
a  court  of  chancery  will  restrain  its  collection,***  or  will  order  it  to 
be  cancelled,  as  a  cloud  on  the  title.***  Relief  may  be  granted  against 
a  mortgage  extorted  by  a  son  from  his  parents  by  oppressive  means, 
and  for  an  inadequate  consideration,  while  he  practically  occupied  the 
position  of  guardian  over  them  and  their  property.***    A  mortgage  ex- 


^  Adams  Y.  Niemann,  46  Mich. 
135,  8  N.  W.  719. 

^Laprad  v.  Sherwood,  79  Mich. 
620,  44  N.  W.  943. 

*"CatUn  V.  Fletcher.  9  Minn.  85. 

« Wilson  V.  Winter,  6  Fed.  16; 
Montgomery  v.  Scott,  9  S.  C.  20,  30 
Am.  Rep.  1;  Leslie  v.  Merrick,  99 
Ind.  180;  McAIarney  v.  Paine 
(Pa.),  10  Atl.  20;  Stewart  v.  Whit- 
lock,  58  Cal.  2. 

»»Bogue  V.  Franks,  199  111.  411, 
65  N.  E.  346;  1  Jones  on  Real  Prop- 
erty, §  93. 

"•Moog  V.  Strang,  69  Ala.  98; 
Gahbey  v.  Forgeus.  32  Kan.  62,  15 
Pac.  866.  As  to  evidence,  see  Ed- 
wards V.  Bowden,  103  N.  C.  50,  9  S. 
E.  194,  6  Am.  St.  Rep.  487;  Post  v. 
First  Nat.  Bank,  138  111.  559.  28  N. 
E.  978;  Weber  v.  Barrett.  125  N.  Y. 
18.  25  N.  E.  1068;  Winfleld  Nat 
Bank  v.  Groco,  46  Kan.  620,  26  Pac. 
939;  Benedict  v.  Roome.  106  Mich. 
378.  64  N.  W.  193;  Galusha  v.  Sher- 
man. 105  Wis.  263,  8l  N.  W.  495; 
L.oud  V.  Hamilton  (Tenn.),  51  S. 
W.  140,  45  L.  R.  A.  400. 

**  Smith  V.  Steely,  80  Iowa,  738, 


45  N.  W.  912;  Lee  v.  Ryder.  1  BCan. 
App.  293;  Hargreaves  v.  Korcek,  44 
Neb.  660,  62  N.  W.  1086. 

^  James  v.  Roberts,  18  Ohio,  548; 
Eyster  v.  Hatheway,  60  111.  521,  99 
Am.  Dec.  537.  And  see  Lightfoot 
V.  Wallis.  12  Bush,  498. 

"*  Schoener  v.  Less&uer,  107  N.  Y. 
Ill,  13  N.  E.  741,  reversing  36  Hun, 
100;  Small  v.  WiHiams,  87  Ga.  681. 
13  S.  E.  589;  Meech  v.  Lee,  82  Mich. 
274,  46  N.  W.  383. 

A  mortgage  executed  by  a  wife 
upon  her  property  to  secure  a  debt 
of  the  husband,  under  the  induce- 
ment of  false  and  fraudulent 
charges  of  embezzlement  against 
the  husband,  and  threats  to  insti- 
tute criminal  proceedings  against 
him,  is  void.  Singer  Manuf.  Co.  t. 
Rawson.  50  Iowa.  634.  It  is  im- 
material that  the  property  was  pur- 
chased by  the  husband  with  money 
of  the  party  making  the  threats, 
and  fraudulently  conveyed  to  the 
wife. 

"*Bowe  V.  Bowe,  42  Mich.  195,  3 
N.  E.  843. 
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rented  by  a  wife  on  her  separate  property,  to  secure  a  debt  of  her  hus- 
band;  tmder  his  threat  to  abandon  her  if  she  refused,  may  be  avoided 
by  her  if  the  mortgagee  was  aware  of  such  threat  at  the  time  the  mort- 
gage was  executed.^*"  It  is  even  held  that  a  mortgage  obtained  from  a 
married  woman  by  duress  on  the  part  of  the  husband  is  void,  although 
the  mortgagee  took  no  part  in  procuring  it,  on  the  ground  that  he  al- 
lowed the  husband  to  act  as  his  agent,  and  is  bound  by  his  acts.^*'  But 
a  married  woman  cannot  set  up  the  invalidity  of  her  signature  to  a 
mortgage  of  her  homestead  on  the  ground  that,  not  being  able  to  read, 
she  relied  on  the  representations  of  her  husband  that  the  instrument 
was  a  note  and  was  of  no  consequence  ;*'^  for  it  was  gross  negligence 
in  her  not  to  require  the  instrument  to  be  read  to  her.*'®  A  married 
woman  as  well  as  any  one  else  may  be  estopped  by  her  deliberate  con- 
duct.^»* 

The  fraud  or  duress  of  a  husband  in  procuring  his  wife^s  release  of 
homestead  does  not  invalidate  the  mortgage  unless  the  mortgagee  had 
knowledge  of  or  shared  in  the  wrongful  acts  of  the  husband.**®  But 
where  her  separate  acknowledgment  is  made  essential  to  a  conveyance 
of  her  separate  estate,  if  she  executes  a  mortgage  during  her  minority 
she  cannot  ratify  it  by  paying  interest  or  doing  any  like  act  after 
coming  of  age.  She  can  only  ratify  it  in  the  way  she  could  originally 
execute  it,  that  is,  by  making  a  separate  acknowledgment  of  the  deed 
as  required  by  statute.  Doubtless  she  would  be  estopped  in  case  she 
had  deliberately  deceived  the  mortgagee  by  falsehood;  but  otherwise 
her  deed  would  be  voidable,  and  could  be  confirmed  only  in  the  man- 
ner indicated.***  A  mortgage  given  under  threats  by  the  creditor  of  a 
criminal  prosecution  for  a  felony  imless  the  debt  be  secured,  is  not 
void  if  the  debt  was  actually  due,  and  the  debtor  was  in  duty  bound 
to  pay  or  secure  it.    The  giving  of  the  mortgage  in  such  case  is  not 

«Line   V.   Blizzard,   70   Ind.   23;  "•Norton    v.    Nichols,    35    Mich. 

Wallach  v.  Hoexter,  17  Abb.  N.  C.  148;    Lefebvre  v.  Dutruit,  51   Wis. 

267.     As  to  what  threats  and  com-  326,  8  N.  W.  149,  37  Am.  Rep.  833; 

mands  on  the  part  of  the  husband  Edgell  v.  Hagens,  53  Iowa,  223,  5 

amount  to   duress,  see  Qabbey   v.  N.  W.  136;   Van  Sickles  v.  Town, 

Forgeus,  32  Kan.  62,  15  Pac.  866.  53  Iowa,  259,  5  N.  W.  148. 

"•Central   Bank  of  Frederick  v.  ^^jEtna  Life  Ins.  Co.  v.  Franks, 

Copeland,  18  Md.  305,  81  Am.  Dec.  53  Iowa,  618,  6  N.  W.  9;  Edgell  v. 

597.  Hagens,    53    Iowa,    223;     Moog    v. 

"'Butner  v.   Blevins,   125   N.   C.  Strang,  69  Ala.  98. 

585,  34  S.  E.  629;   Shell  v.  Holston  >«' Ledger  Building  Asso.  v.  Cook 

Nat  Build,  ft  L.  Asso.   (Tenn.)   52  (Pa.),  7  Reporter,  409.  19  Alb.  L. 

S.  W.  909;   .ffitna  Life  Ins.  Co.  v.  J.  28;  Williams  v.  Baker,  71  Pa.  St. 

Franks,  53  Iowa,  618,  6  N.  W.   9.  476. 

See  Knowlson  v.  Bruist,   86  Mich.  Contra:  Berry  v.  Berry,  57  Kan. 

688,  49  N.  W.  585.  691,  47  Pac.  837;   First  Nat.  Bank 

»•  Roach  V.  Karr,  18  Kan.  529,  26  v.  Bryan,  62  Iowa,  42,  17  N.  W.  165. 
Am.  Rep.  788;   Frickee  v.  Donner, 
35  Mich.  151. 
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the  compounding  of  a  felony.^^^  But  if  a  mortgage  be  given  without 
consideration^  under  threats  of  a  groundless  prosecution,  a  court  of 
equity  will  grant  relief  and  restrain  the  collection  of  it."' 

Although  the  general  rule  is,  that  one  person  cannot  avoid  an  obli- 
gation by  reason  of  duress  of  another,  there  are  exceptions  to  this  in 
case  the  duress  be  of  the  husband  or  wife,  or  of  parent  or  child.  Thus 
a  parent  may  avoid  a  mortgage  which  he  or  she  has  been  induced  to 
sign  by  threats  of  the  prosecution  and  imprisonment  of  a  son  ;^**  or  a 
wife  may  avoid  a  mortgage  of  her  property  which  she  has  executed 
under  threats  of  the  arrest  of  her  husband  for  embezzlement.^** 

To  avoid  a  mortgage  on  account  of  duress  by  imprisonment,  it  must 
appear  that  the  imprisonment  was  unlawful,  and  that  the  mortgage 
was  executed  to  obtain  a  release  from  it.  "If  I  be  arrested  upon  good 
cause,  and,  being  in  prison  or  under  arrest,  I  make  an  obligation, 
feoffment,  or  any  other  deed  to  him  at  whose  suit  I  am  arrested,  for 
my  enlargement  and  to  make  him  satisfaction,  this  shall  not  be  said 
to  be  by  duress,  but  is  good  and  shall  bind  me."^**  A  mortgage  given 
to  a  county  to  secure  the  payment  of  a  sum  of  money,  as  the  condition 
of  a  pardon,  is  not  void  as  being  given  under  duress.^* ^  And  so  a 
mortgage  given  by  a  defaulting  county  treasurer,  to  secure  the  amount 
of  his  debt  to  the  county,  is  a  voluntary  obligation  and  valid."* 

A  mortgage  by  husband  and  wife  upon  their  homestead  cannot  be 
said  to  have  been  obtained  by  duress,  even  though  the  deplorable  con- 
dition of  the  husband^s  business  affairs  and  the  danger  of  his  being 
arrested  for  embezzlement  may  have  aided  to  influence  the  wife  to 
sign  the  mortgage,  where,  although  the  mortgagee  was  one  of  the 
victims  of  the  husband's  dishonesty,  he  was  in  no  way  connected  with 

^  Plant  V.  Gunn,  2  Woods,  372.  and     constraining     force     can>    be 

^^  James  v.  Roberts,  18  Ohio,  548.  brought   to   bear  upon    a   man  to 

See   Raguet   v.   RoU,    7    Ohio,    76;  overcome  his  will,  and  extort  from 

Cowles  V.  Raguet,  14  Ohio,  38.  him    an    obligation,    than    threats 

>^  Harris  v.  Carmody,  131  Mass.  of  great  injury  to  his  child.   Both 

51,    41    Am.    Rep.    188;    Foley    v.  upon  reason  and  upon  the  weight  of 

Greene,  14  R.   I.   618;    Coflman  v.  the  authorities,  we  are  of  opinion 

Bank,   5  Lea,  232;    Bay  ley  v.  Wil-  that  a  parent  may  void  his  obliga- 

Hams,  4  GifT.  638;  Williams  v.  Bay-  tlon  by  duress  to  his  child." 

ley,  L.  R.  1  H.  L.  200;  Meech  v.  Lee,  »*»Mack  v.  Prang.  104  Wis.  1,  79 

82  Mich.   274,  46  N.  W.  Rep.  383;  N.  W.  770,  76  Am.  St  848,  45  L.  R. 

Brooks   V.    Berry  hill,    20    Ind.    97;  A.  407. 

Hargreaves  v.  Korcek.  44  Neb.  660,  »*•!  Shop.  Touch.  62.  And  see 
62  N.  W.  1086;  Russell  v.  Durham  Watkins  v.  Baird,  6  lifass.  506.  4 
(Ky.),  29  S.  W.  635;  Benedict  v.  Am.  Dec.  170;  Plant  v.  Gunn,  2 
Roome,  106  Mich.  378.  64  N.  W.  193;  Woods,  372;  SmiUie  v.  Titus,  32  N. 
Fisher  v.  Bishop,  108  N.  Y.  25,  15  J.  Bq.  51.  In  the  reporter's  note  to 
N.  E.  331;  Strang  v.  Peterson,  56  this  case  many  authorities  are  cited. 
Hun,  418;  Dodd  v.  Averill,  7  Appell.  "^Rood  v.  Winslow,  2  Doug.  68. 
Div.  (N.  Y.)  290;  Beindorfl  v.  *«  Oconto  County  v.  Hall,  42  Wis. 
Kaufman,  41  Neb.  824.  60  N.  W.  101.  59;  State  Bank  of  Bay  aty  T.  Cha- 
in the  case  first  cited,  Mr.  Justice  pelle,  40  Mich.  447. 
Morton   said:    "No  more  powerful 
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the  pioceedingB  for  the  arrest  and  did  not  seek  to  influence  the  wife's 
action.*** 

A  mortgage  given  for  a  legal  debt,  but  with  the  motive  not  to  incur 
the  risk  of  offending  a  wealthy  and  influential  friend,  who  might 
prove  highly  serviceable  to  the  mortgagor  and  his  family,  is  not  given 
under  duress.*"*  A  mortgage  given  in  consequence  of  threats  made  by 
the  creditor  to  resort  to  legal  proceedings  to  collect  a  valid  debt  is  not 
given  under  duress.*'* 

Whether  the  use  of  a  criminal  prosecution  to  obtain  securities  ren* 
ders  them  absolutely  void  and  incapable  of  being  enforced,  or  voidable 
only  so  that  they  may  be  confirmed  by  subsequent  acts  of  ratification, 
depends  upon  the  circumstances  of  the  case,  and  particularly  upon 
the  question  whether  the  prosecution  was  instituted  for  the  sole  pur- 
pose of  extorting  the  securities,  or  was  justifiable  in  itself  and  not 
necessarily  instituted  for  that  purpose,  or  conducted  in  an  oppressive 
manner,  and  there  was  just  consideration  for  the  securities  if  properly 
obtained.  Thus  a  wife,  having  left  her  husband  on  the  ground  of  his 
adultery,  with  the  purpose  of  remaining  away  from  him  and  of  filing 
a  bill  for  separate  maintenance,  made  a  criminal  complaint  and  pro- 
cured his  arrest  for  the  crime.  The  guilt  of  the  husband  was  unques- 
tionable, and  he  settled  the  prosecution  by  giving  to  a  trustee  a  mort- 
gage for  the  benefit  of  the  complainant  conditioned  for  the  payment 
of  a  certain  sum  semi-annually  during  her  life.  The  wife  afterwards 
filed  a  bill  for  divorce  without  making  claim  to  any  allowance  and 
obtained  a  decree.  The  husband  made  the  semi-annual  payment  for 
about  two  years,  but  then  refused  to  make  further  payments,  and  a 
bill  was  filed  to  foreclose  the  mortgage.  Upon  the  question  whether 
the  mortgage  was  void,  or  voidable  only,  and  so  confirmed  by  the  pay- 
ments, the  Supreme  Court  of  Michigan  was  evenly  divided,  the  dis- 
agreement turning  largely  upon  the  motives  of  the  criminal  prosecu- 
tion.*" 

§  627.  Except  under  bankrupt  and  insolyent  laws,  a  mortgage 
made  with  the  intent  to  prefer  one  creditor  to  another  is  valid 'y^'^^ 


»*•  Bogue  V.  Franks,  199  IlL  411,  65 
N.  E.  346. 

"•Dolman  v.  Cook,  14  N.  J.  Bq. 


56. 


"*  Snyder  v.  Braden.  68  Ind.  143. 
See  also  Detroit  Nat.  Bank  v.  Blod- 
gett,  115  Mich.  160,  73  N.  W.  120, 
885. 

>"L.yon  V.  Waldo,  36  Mich.  346; 
Graves  and  Campbell,  JJ.,  holding 
the  mortgage  void,  and  Cooley,  C. 
J.,  and  Marston,  J.,  holding  it  void- 
able only,  and  cured  by  ratification; 


able   opinions   being   delivered    on 
each  side. 

"*  See  Jones  on  Chattel  Mortgages, 
§§  333-651.  Georgia:  HoUingsworth 
V.  Johns,  92  Ga.  428,  17  S.  E.  621. 
Iowa:  Southern  White  Lead  Co.  v. 
Haas,  73  Iowa,  399,  33  N.  W.  657; 
Perry  v.  Vezina,  63  Iowa,  25,  18  N. 
W.  657 ;  Aulman  v.  Aulman,  71  Iowa, 
124,  32  N.  W.  240,  60  Am.  Rep.  783; 
Gage  V.  Parry,  69  Iowa.  609,  29  N. 
W.  822;  Groetzinger  v.  Wyman,  105 
Iowa,  574,  75  N.  W.  512;  Manton  v. 
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although  a  nJortgage  made  with  the  intent  upon  the  part  of  the  mort* 
gagor  to  hinder,  delay,  and  defraud  his  creditore  is  void  at  common 
law  and  by  statute  generally,  except  in  case  the  mortgagee  did  not 
participate  in  or  have  knowledge  of  such  intent.^**  Such  mortgage 
can  be  declared  void  as  to  him  only  upon  proof  of  his  knowledge  of 
the  fraudulent  intent.^'^*  A  mortgage  made  with  the  intent  to  defraud 
the  mortgagor's  creditors,  even  though  it  is  founded  on  a  perfect  con* 
sideration,  if  taken  by  the  mortgagee  with  knowledge  of  the  fraudu* 
lent  purpose,  and  with  the  view  of  aiding  the  execution  of  it,  is  void 
as  to  creditors.**^'  But  a  mortgage  for  money  loaned,  made  with  the 
intent  on  the  part  of  the  mortgagee  to  aid  the  mortgagor  in  an  attempt 
to  defeat  a  prior  mortgage  which  was  made  without  consideration  with 
the  intent  to  defraud  the  mortgagor's  creditors,  has  priority  of  such 
prior  mortgage,  the  second  mortgagee  being  to  the  extent  of  his  loan  a 
bona  fide  purchaser  entitled  to  avoid  the  prior  fraudulent  mortgage, 
though  the  mortgagor  himself  could  not  avoid  it.^*^  It  is  incumbent 
upon  the  mortgagee  to  show  that  the  mortgage  was  made  for  a  valu- 
able and  adequate  consideration;  and  when  that  appears,  the  burden 
of  proving  a  fraudulent  intent  on  his  part  rests  with  the  creditors  who 
assail  the  transaction.^*^®  Proof  of  the  embarrassed  condition  of  the 
mortgagor  at  the  time,  and  of  the  mortgagee's  relationship  to  him, 
is  insufficient  to  establish  a  fraudulent  intent  ;^^*  as  is  also  the  fact 
that  the  mortgagor  immediately  afterwards  executed  a  general  assign- 

Seiberling,  107  Iowa,  534,  78  N.  W.  «Hall  v.  Heydon,  41  Ala.  242; 
194.  Massachusetts:  Giddings  v.  Tickner  v.  Wiswall,  9  Ala.  305;  Wi- 
Sears,  115  Mass.  505.  Mississippi:  ley  v.  Knight,  27  Ala.  336;  Farrand 
Bstes  V.  Gunter,  122  U.  S.  450,  7  v.  Gaton,  69  Mich.  235,  37  N.  W.  199; 
Sup.  Ct.  1275.  Pennsylvania:  Ben-  Lewis  v.  Dudley,  70  N.  H.  694,  49 
son  V.  Maxwell,  105  Pa.  St  274,  21  Atl.  572;  Shideler  v.  Fisher,  13 
W.  N.  C.  446,  14  Atl.  161.  Ehode  Colo.  App.  106.  57  Pac.  864. 
Island:  Coates  v.  Wilson,  20  R.  I.  "*  Moore  v.  Williamson,  44  N.  J. 
106,  37  Atl.  537;  Perkins  v.  Hutchin-  Eq.  496,  15  Atl.  587;  Green  v.  Tan- 
son,  17  R.  I.  450,  22  Atl.  1111;  Aus-  turn,  19  N.  J.  Eq.  105,  21  N.  J.  Bq. 
tin  V.  Sprague  Manuf.  Co.  14  R.  I.  364;  Jones  v.  Light,  86  Me.  437,  30 
464;  Colt  V.  Sears  Commercial  Co.  Atl.  71;  Wyman  v.  Brown,  50  Me. 
20  R.  I.  64,  37  AU.  311.    Sonth  Caro-  139. 

Una:  Magovern  v.  Richard,  27  S.  C.  ''^Hill  v.  Ahem,  135   Mass.  158. 

272,  3  S.  E.  340;  Monaghan  Bay  Co.  See,  however,  dissenting  opinion  by 

V.   Dickson    (S.  C),   17   S.  E.   696.  Devens,  J. 

Wisconsin:   Bannister  v.  Phelps,  81  "•Harrington  v.  Upton,  78  Mich. 

Wis.  256,  51  N.  W.  417 ;  Mehlhop  v.  28,  43  N.  W.  1089 ;  Erdall  v.  Atwood, 

Pettibone,   54   Wis.    656,   11    N.   W.  79  Wis.  1,  47  N.  W.  1124;  Bannister 

553,  12  N.  W.  443;  Stevens  v.  Breen,  v.  Phelps,  81  Wis.  256,  51  N.  W.  417; 

75  Wis.  595,  44  N.  W.  645;  Anstedt  Mobile  Sav.  Bank  v.  McDonnell.  87 

V.   Bentley,  61  Wis.  629,  21  N,  W.  Ala.  736,  6  So.  703,  18  Am.  St.  Rep. 

807.  137;  Lewis  v.  Dudley,  70  N.  H.  694, 

»*  Price  V.  Masterson,  35  Ala.  483;  49  Atl.  572. 

State  V.   Nauert,   2  Mo.  App.   295;  ""Troy   v.    Smith,    83    Ala.  469; 

Preusser  v.  Henshaw,  49  Iowa,  41;  Crawford  v.  Klrksey.  55  Ala.  282,  28 

McMaster  v.  Campbell,  41  Mich.  513,  Am.  Rep.  704;  Bamfleld  v.  Whipple. 

2  N.  W.  836;  Thorpe  v.  Thorpe,  12  14  Allen,  13;  Thorpe  v.  Thorpe,  12 

S.  C.  154.  S.  C.  154. 
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ment  in  favor  of  his  creditors.^*®  When  the  object  of  a  mortgage  is 
solely  to  secure  a  debt  to  the  mortgagee^  it  is  not  fraudulent  at  com- 
mon law^  although  both  the  debtor  and  creditor  knew  that  the  effect 
of  it  would  be  to  put  the  property  out  of  the  reach  of  other  creditors.**^ 
A  mortgage  given  by  a  husband  to  secure  a  bon&  fide  debt  to  his  wife's 
separate  estate  is  not  fraudulent  as  to  other  creditors,  though  he  was 
in  failing  circumstances  when  he  gave  it,  provided  there  is  no  intent 
to  hinder,  delay,  or  defraud  other  creditors.^*^ 

An  insolvent  corporation  may  mortgage  its  property  for  the  pay- 
ment of  its  debts  the  same  as  an  individual  where  it  is  done  in  good 
faith  and  not  for  a  fraudulent  purpose.  The  facts  that  the  mort- 
gagee had  been  prior  to  the  time  of  the  mortgage  a  stockholder  and 
director  of  the  company,  and  at  the  time,  the  principal  stockholders  of 
the  corporation  were  a  daughter  and  son-in-law  of  the  mortgagee, 
are  not  sufficient  to  taint  the  mortgage  with  fraud.^"" 

A  mortgage  is  not  rendered  fraudulent  as  to  creditors  by  a  stipula- 
tion that  the  mortgagor  shall  have  the  privilege,  upon  regular  payment 
of  the  interest,  of  postponing  the  date  of  payment  of  the  debt  from 
year  to  year,  in  all  not  to  exceed  five  years,  and  that  upon  these  terms 
he  may  remain  in  possession  of  the  property.^**  Fraud  is  not  a  neces- 
sary inference  from  a  provision  in  a  deed  of  trust  postponing  a  sale 
for  a  reasonable  length  of  time,  and  reserving  the  use  of  the  property 
to  the  grantor  in  the  mean  time.^** 

If  one  of  the  purposes  of  making  a  mortgage  was  to  put  the  prop- 
erty out  of  the  reach  of  the  mortgagor's  creditors,  although  the  prin- 
cipal purpose  of  the  parties  was  to  secure  a  bona  fide  debt  of  the  mort- 
gagor, it  is  nevertheless  void  as  to  his  creditors.^  ••  But  such  a  mort- 
gage becomes  a  valid  security  purged  of  fraud  when  it  is  assigned  to  a 
bona  fide  purchaser,  or  to  a  bona  fide  creditor  of  the  fraudulent  mort- 
gagor without  notice  of  the  fraudulent  purpose.^*^ 

The  fact  that  a  mortgagee  takes  possession  of  the  mortgaged  prop- 

»«Lyon  V.  Mcllvaine,  24  Iowa,  9;  '"Keagy  v.  Trout,  85  Va.  390,  27 

Lampson  v.  Arnold,  19  Iowa,  479.  Cent.  L.  J.  407. 

'"Giddings   v.    Sears,    115    Mass.  '"Norris  v.  Lake,  89  Va.  513,  16 

505;  Oak  Creek  Valley  Bank  v.  Hel-  S.  E.  663. 

mer,   59   Neb.   176,   80   N.  W.   891;  ^«  Crowninshield    v.    Klttridge.    7 

Omaha  Coal,  Coke  ft  Lime  Co.  v.  Met.  520;   Robinson  v.  Stewart,  10 

Suess,  54  Neb.  379,  74  N.  W.  620;  N.  Y.  189;   Schmidt  v.  Ople,  33  N. 

Murphy  v.  Murphy,  74  Conn.  198.  J.  Eq.  138;   Holt  v.  Creamer.  34  N. 

*•* Benson    v.    MaxweU    (Pa.),   14  J.  Eq.  181;  Heintze  v.  Bentley,  34  N. 

AU.  161;  Gerald  v.  Gerald,  31  S.  C.  J.  Eq.  562;  White  v.  Megill   (N.  J. 

171,  6  S.  E.  290;  Reel  v.  Livingston,  Eq.),  18  Atl.  355;  Farguson  y.  Johns- 

34   Fla.  377,  16   So.   284;    Southern  ton,  36  Fed.  134;  Cannon  v.  Young. 

White  Lead  Co.  v.  Haas,  73  Iowa,  89  N.  C.  264;  Perry  v.  Hardison.  99 

399,  33  N.  W.  657.  N.  C.  21.  5  S.  E.  230. 

'•  Burchinell  v.  Bennett,  10  Colo.  ^  §  S27a;  Longfellow  v.  Barnard, 

App.  502,  52  Pac.  51.  58  Neb.  612,  79  N.  W.  255. 
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erty,  and  allows  the  mortgagor  to  remain  upon  the  premises  and  re- 
ceive the  income,  is  not  such  evidence  of  fraud  as  will  postpone  the 
mortgage  to  debts  subsequently  incurred  by  the  mortgagor.  The  ex- 
tent of  the  mortgagee's  liability  to  creditors  is  to  account  for  the  pro- 
ceeds of  the  property  as  a  credit  upon  the  mortgage  debt.^** 

The  circumstance  that  a  mortgage  is  made  in  the  form  of  an  abso- 
lute conveyance  by  a  debtor  in  failing  circumstances  to  a  creditor  is 
no  evidence  of  an  intention  to  defraud  other  dreditors.^^*  But  inas- 
much as  a  mortgage  in  this  form  tends  to  cover  up  and  keep  concealed 
the  real  nature  of  the  transaction  between  the  parties,  it  will  be 
•  closely  scrutinized.^^®  But  in  Alabama  such  a  conveyance  is  fraudu- 
lent and  void  as  against  existing  creditors,  although  there  may  have 
been  no  actual  intent  to  defraud.  An  equity  of  redemption  is  property 
which  is  capable  of  being  subjected  to  the  payment  of  debts,  in  courts 
of  law  and  of  equity ;  and  a  transaction,  whereby  an  embarrassed  debtor 
conceals  its  existence  from  his  creditors,  must  hinder  and  delay 
them."^ 

Neither  is  a  mortgage  fraudulent  as  to  creditors  because  it  is  given 
for  a  greater  sum  than  is  due,  but  in  fact  to  cover  in  part  future  ad- 
vances, although  it  does  not  express  upon  its  face  that  the  excess  is 
for  future  advances.^^^  It  would  be  fraudulent,  however,  if  not  given 
in  good  faith,  and  the  securing  of  future  advances  be  only  a  pre- 
tence,^^^  or  if  given  for  a  very  large  sum  upon  a  large  amount  of 
property,  when  in  fact  the  debt  was  very  small.*^* 

A  mortgage  executed  by  a  debtor  in  failing  circumstances,  setting 
out  a  present  indebtedness,  may  be  set  aside  for  fraud  upon  proof  that 
the  recited  indebtedness  is  a  pretence,*  ^"^  and  that  the  real  debt  was 
wages  for  services  largely  to  be  performed  in  the  future.* ^' 

If  given  to  secure  existing  liabilities,  a  mortgage  is  not  void  as  to 
creditors  because  it  does  not  specify  the  amount  secured  ;*'^  nor  be- 
cause the  sum  secured  was  made  up  in  part  by  an  allowance  of  interest 

"•Decker  v.  Wilson,  45  N.  J.  Eq.  Ind.  459;  Hughes  v.  Shull,  33  Kan. 

772.  18  Atl.  843.  127.  5  Pac.  414.   See  Jones  on  Chat- 

"•Doswell  V.   Adler,   28  Ark.   82,  tel  Mortgages.  §  339. 

and  cases  cited.   But  the  mortgagee  >^  Tally  v.   Harloe,   35   Cal.  302, 

must  use  good   faith  and   disclose  95  Am.  Dec.  102;  Farguson  v.  Johns- 

the  facts  to  other  creditors  making  ton,  36  Fed.  134. 

Inquiry.    Geary  v.  Porter.  17  Oreg.  "•Hubbard  v.  Turner.  2  McLean, 

465,  21  Pac.  442.  519;  Liver  v.  Thielke,  115  Wis.  389. 

*" Geary  v.  Porter,  17  Oreg.  465,  ^"Stephens  v.  Stephens,  66  Ark. 

21  Pac.  442.  356,  50  S.  W.  874. 

'"Sims  V.  Gaines,   64   Ala.   392;  »" Perry  v.  Hardlson.  99  N.  C.  21. 

Campbell  v.  Davis,  85  Ala.  56,  4  So.  5  S.  E.  230. 

140.    See  Moog  v.  Barrow,  101  Ala.  »"  Youngs  v.  Wilson,  27  N.  Y.  351, 

209.  13  So.  665.  reversing  24  Barb.   510;   Norris  v. 

"•Tully  v.  Harloe,  35  Cal.  302,  95  Lake,  89  Va.  513,  16  S.  B.  663. 
Am.  Dec.  102;    Golf  v.  Rogers,  71 
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not  recoverable  at  law  upon  the  debt,^'*  or  that  it  includes  •debts  due 
to  other  persons  which  the  mortgagee  has  verbally  promised  to  pay.*^® 

A  mortgage  given  for  the  amount  of  an  existing  mortgage  and  an 
additional  sum  is  not  rendered  fraudulent  because  the  first  mortgage 
is  left  uncancelled  of  record  for  further  security,  in  the  absence  of 
fraudulent  intent  shown.^*® 

The  fact  that  a  mortgage  given  to  secure  certain  creditors  of  a 
firm  is  withheld  from  record  for  two  years  does  not  of  itself  make  it 
fraudulent  as  to  other  creditors  of  the  firm,  but  is  merely  a  circum- 
stance to  be  considered  as  bearing  upon  the  question  of  fraud.^®* 

§  628.  A  mortgage  may  be  fraudulent  with  reference  to  a  partic- 
ular creditor  of  the  mortgagor,  as,  for  instance,  a  mechanic  who  was 
induced  to  delay  the  signing  of  a  contract  for  the  building  of  certain 
houses  until  tlje  land-owner  had  executed  and  recorded  a  mortgage 
without  consideration  to  a  third  person,  with  the  intention  that  the 
mortgagee  should  enter  under  it  and  defeat  the  mechanic's  lien.  The 
mechanic,  in  such  case,  is  entitled  to  maintain  a  bill  to  restrain  an 
assignment  of  the  mortgage,  and  to  compel  its  cancellation,  even  be- 
fore the  houses  are  completed  and  the  money  under  the  contract  has 
become  due.  The  priority  of  lien  to  which  the  mechanic  is  entitled 
may  be  secured  to  him  beforehand,  for  his  security  is  impaired  by 
the  fraudulent  mortgage,  and  he  is  exposed  to  the  chance  that  the 
mortgage  may  pass  into  the  hands  of  a  bona  fide  assignee  for  value.^^^ 


>«  Spencer  v.  Ayrault,  10  N.  Y.  202. 
^'^  Carpenter  v.   Muren,  42  Barb. 

300. 

*•»  Westerly  Sav.  Bank  v.  Stllhnan 
Manuf.  Co.  16  R.  I.  497.  17  Ati.  918. 
In  this  case  a  mortgage  was  given 
and  recorded.,  and  was  partly  paid 
when  a  further  loan  was  made,  and 
a  new  mortgage  for  the  new  loan 
and  the  balance  of  the  old  loan,  con- 
veying the  same  property,  was  given 
and  recorded.  The  first  mortgage 
was  left  uncancelled  for  further  se- 
curity, and  the  record  did  not  show 
that  it  included  the  debt  secured  by 
the  first.  Durfree,  C.  J.,  said:  "The 
objection  Is,  not  that  the  second 
mortgage  was  given  for  more  than 
the  mortgagor  owed,  but  that  it  was 
given  in  part  for  indebtedness  al- 
ready secured  by  the  prior  mort- 
gage left  uncancelled  without  dis- 
closing the  fact.  This  is  not  pro- 
hibited by  our  registry  laws,  or,  in 
the  absence  of  any  fraudulent  pur- 
pose, by  our  statutes  of  fraudulent 
conveyances,  either  directly  or  by 
clear    implication,    and    therefore. 

39— Jones'  M 


while  we  are  not  disposed  to  ap- 
prove the  transaction,  we  are  never- 
theless not  prepared  to  declare  it 
void  on  the  ground  that  it  was 
against  public  policy.  It  is  desirable 
that  the  records  should  at  all  times 
disclose  the  true  state  of  the  titles 
there  registered,  but  it  is  notorious 
that  they  do  not  do  so.  Mortgages 
which  have  been  paid  are  left  un- 
cancelled. Mortgages  which  have 
been  partly  paid  do  not  show  that 
they  have  been  partly  paid,  and 
have  never  been  supposed  to  be 
vitiated  thereby.  Mortgages  on  sev- 
eral pieces  of  property,  each  given 
for  the  same  debt  without  making 
reference  to  the  other,  have  been  en- 
forced against  junior  mortgages  and 
attaching  creditors." 

"'Day  V.  Goodbar  (Miss.).  12  So. 
30. 

^  Hulsman  v.  Whitman,  109  Mass. 
411. 

Mortgage  by  husband  to  defeat 
collection  of  judgment  for  alimony. 
Dugan  V.  Trlsler.  69  Ind.  553. 
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A  conveyance  by  a  married  woman  of  her  entire  property  to  her 
husband's  assignee  for  the  benefit  of  his  creditors  was  adjudged  fraud- 
ulent as  to  an  equitable  mortgagee  of  her  property.  She  was  not  liable 
for  her  husband^s  debts,  but  Was  liable'  for  a  debt  of  her  own,  and  had 
no  right  to  divert  her  property  from  her  own  creditor  for  the  benefit 
of  her  husband's  creditors.^®' 

A  trust  deed  made  by  a  husband  without  consideration,  for  the 
purpose  of  defrauding  the  maker's  wife  of  her  claim  for  alimony,  is 
fraudulent  as  against  the  wife,  and  the  want  of  consideration  is  a 
sufficient  defence  to  a  suit  to  foreclose  the  trust  deed.^®* 

When  an  existing  mortgage  is  exchanged  under  a  false  pretence  that 
the  title  is  to  be  cleared,  and  before  giving  the  new  mortgage  in  ex- 
change the  mortgagor  makes  another  mortgage  with  the  purpose  of 
giving  it  priority,  even  if  this  be  an  honest  mortgage,  but  given  to 
secure  an  old  debt,  the  mortgagee  in  this  is  in  no  position  to  object 
to  the  restoration  of  the  old  mortgage  in  behalf  of  the  original  mort- 
gagee 


186 


§  629.  Fraudulent  preferences. — A  mortgage  given  to  secure  a 
debt  to  a  creditor  who  has,  with  others,  executed  a  composition  with 
a  debtor  to  accept  a  portion  of  their  claims  in  satisfaction,  under  a 
secret  arrangement  whereby  the  debt  of  such  creditor  is  to  be  paid  in 
full,  is  a  fraud  upon  the  other  creditors,  and  is  void.^®*  But  a  mort- 
gage made  with  the  intent  to  give  the  mortgagee  an  unlawful  prefer- 
ence is  not  affected  by  that  fact  if  such  intent  was  not  carried  out.*" 

A  mortgage  made  with  the  intent  to  prefer  contrary  to  law  has  been 
held  void  against  the  assignee  in  bankruptcy  of  the  mortgagor,  al- 
though the  property  was  a  homestead  and  exempted  from  execution."* 
This  proposition  may  well  be  doubted,  however,  because  the  creditors 
have  nothing  to  do  with  their  debtor's  homestead,  if  it  is  wholly  ex- 


^"  Washburn  v.  Hammond,  151 
Mass.  132,  24  N.  E.  33. 

^•*  Scott  V.  Magloughlin,  133  111. 
33,  24  N.  E.  1030;  Westphal  v.  West- 
phal,  81  Minn.  242,  83  i.  W.  988. 

'"See  §  967;  Eggeman  v.  Harrow, 
37  Mich.  436. 

*«•  Feldman  v.  Gamble,  26  N.  J.  Eq. 
494,  and  cases  cited;  Lawrence  v. 
Clark,  36  N.  Y.  128. 

See  Jones  on  Chattel  Mortgages, 
§§  356-366. 

In  Kentucky  it  is  provided  by  stat- 
ute that  every  mortgage  made  by  a 
debtor  in  contemplation  of  insol- 
vency, and  with  the  design  to  prefer 
one  creditor  over  another,  shall  op- 
erate as  a  transfer  of  the  property 
for  the  benefit  of  creditors  gener- 


ally. G.  S.  ch.  44,  art,  2.  §  1.  This 
statute  does  not  prohibit  the  exe- 
cuting of  a  mortgage  to  secure  a 
debt  created  simultaneously  by  one 
in  failing  circumstances.  But  a 
mortgage  given  by  one  knowing 
that  he  is  insolvent,  in  order  to  pre- 
fer a  creditor,  to  secure  an  existing 
debt,  together  with  a  debt  incurred 
simultaneously  to  a  creditor  who 
knows  the  debtor's  condition  and 
aids  in  carrying  out  the  arrange- 
ment, is  a  conveyance  for  the  bene- 
fit of  creditors  generally  under  the 
statute.  McCann  v.  Hill,  85  Ky.  574, 
4  S.  W.  337. 

'"  Corbett  v.  Woodward,  5  Sawyer, 
403. 

"•  Beals  V.  Clark,  13  Gray,  18. 
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empt,  and,  if  the  debtor  chooses  to  waive  his  right  of  homestead  in 
favor  of  a  mortgagee,  the  waiver  is  in  his  favor  only ;  and  consequently 
it  could  not  be  subjected  for  the  benefit  of  other  creditors,  nor  even  to 
pay  the  debt  of  the  mortgagor,  if  there  was  enough  of  the  mortgaged 
property  to  satisfy  his  debt  without  resorting  to  the  homestead.^** 

To  render  a  mortgage  made  by  an  insolvent  debtor  void  as  a  prefer- 
ence Tmder  the  bankrupt  law,^®®  it  was  necessary  for  the  assignee  to 
show  affirmatively  that  the  mortgagee  had  reasonable  cause  to  believe 
that  the  mortgagor  was  insolvent  at  the  time  he  executed  the  mort- 
gage,^ ®^  and  that  it  was  made  with  intent  to  defeat  the  bankrupt 
law.^®*  A  similar  rule  generally  prevails  under  the  state  insolvent 
laws.^®*  Such  intent  is  always  a  question  of  fact,  and  must  be  proved 
to  have  actually  existed.*®*  The  giving  of  a  new  mortgage  and  note 
to  the  assignee  of  a  mortgage,  in  consideration  of  the  release  of  the 
old  mortgage,  is  valid  when  given  in  good  faith  and  without  any  pur- 
pose of  preference,  though  the  proceedings  in  insolvency  are  begun 
against  the  mortgagor  shortly  afterwards.*®*^ 

Under  a  statute  forbidding  an  insolvent  corporation  to  prefer  cred- 
itors, a  mortgage  executed  by  a  corporation  will  not  be  held  invalid 
where  it  does  not  appear  that  the  corporation  was  insolvent.  A  cor- 
poration, like  an  individual,  can  appropriate  its  means  to  the  payment 
of  debts  in  such  order  and  in  such  amounts  and  proportions  as  the 
directors  please.**' 

But  a  mortgage  by  a  debtor  corporation  to  certain  creditors,  exe- 
cuted pending  a  suit  to  wind  up  the  corporation  as  an  insolvent  debtpr, 
or  pending  a  volimtary  assignment  for  the  benefit  of  creditors,*®^  is 
clearly  void  as  being  an  unlawful  attempt  to  prefer  certain  creditors. 
That  it  was  executed  in  violation  of  a  temporary  injunction,  in  a  suit 

"•Levis  V.  Zinn  (Ky.),  20  S.  W.  182,  41  N.  B.  203;  Union  Nat.  Bank 

1099.  V.    State    Nat.    Bank,    168    111.    256, 

"^Bankrupt  Act  of  March  2,  1867,  48  N.  E.  169,  aff'g  68  111.  App.  43; 

§  35;   14  Stat  at  Large,  534.     See  Ogden    State   Bank   v.    Barker,    12 

Jones  on  Chattel  Mortgages,  §  360.  Utah,  27,  40  Pac.  769. 

'•^As   to   "reasonable  cause,"   see  '"*  Porter  v.   Welton    (Conn.),   23 

Wager  v.  Hall,   16  Wall.  584,  601;  Atl.  868. 

Bridges  v.  Miles,  152  Mass.  249,  25  "^Everson    v.    Eddy,    12    N.    Y. 

N.  E.  463.  Supp.  872;   Brouwer  v.  Harbeck,  9 

"«  Barbour  v.  Priest,  103  U.  S.  293.  N.  Y.  589,  593;  Lowry  Banking  Co. 

""Chapoton  v.   Creditors,  44   La.  v.  Empire  Lumber  Co.  91  Ga.  623, 

Ann.  350,  12  So.  495;  Roden  v.  Ellis,  17  S.  E.  968;  Atlas  Tack  Co.  v.  Ex- 

113  Ala.  652;  21  So.  71;  Whipple  v.  change  Bank,  111  Qa.  703,  36  S.  E. 

Bond.  164  Mass.  182,  41  N.  E.  203.  939. 

»••  Bridges  v.  Miles,  152  Mass.  249,  '^  Reagan  v.  First  Nat.  Bank,  157 

25  N.  B.  461;  Cook  v.  Holbrook.  146  Ind.  623;  61  N.  E.  575,  62  N.  E.  701. 

Mass.  66,  14  N.  E.  943;  Sartwell  v.  See    Swift   v.    Dyes-Veatch    Co.    28 

North,  144  Mass.  188,  192,  10  N.  E.  Ind.  App.  1. 
824;    Whipple  v.   Bond,   164   Mass. 
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wherein  a  receiver  was  asked  for,  is  a  further  reason  why  the  mortgage 
is  a  nullity.^** 

Though  a  corporation  be  insolvent  but  is  in  possession  of  its  prop- 
erty and  in  the  active  prosecution  of  its  business,  and  intends  to  con- 
tinue therein,  unless  prevented  by  other  creditors,  its  mortgage  to 
secure  a  preexisting  debt  is  not  necessarily  invalid  if  the  object  of 
the  mortgage  is,  on  its  part,  not  to  give  a  preference  to  one  creditor 
over  another,  but  simply  to  obtain  an  extension  of  credit."* 

A  mortgage  executed  by  an  insolvent  debtor  to  secure  one  of  his 
creditors,  delivered  only  a  few  moments  before  the  execution  of  a  deed 
of  assignment  by  such  debtor  for  the  benefit  of  all  his  creditors,  is 
void ;  for  both  instruments  in  such  case  should  be  construed  together, 
and  BO  construed,  the  mortgage  gives  a  preference  in  a  voluntary 
assignment  to  a  creditor.  *^* 

A  mortgage  executed  in  good  faith  by  a  person  about  to  file  a  vol- 
untary petition  in  bankruptcy  or  insolvency  to  secure  his  attorney  for 
advances  to  be  made  and  services  to  be  rendered  in  instituting  the 
proceedings  and  procuring  the  debtor's  discharge  is  valid.  *^^ 

§  630.  Who  may  take  advantage  of  the  fraud. — Though  a  mort- 
gage be  fraudulent  and  void  as  to  a  creditor,  the  mortgagor  cannot 
avoid  it.*®*  Such  a  mortgage  conveys  the  property,  and  is  binding 
between  the  parties.*®'  Although  the  mortgagee  has  participated  in 
the  fraudulent  intent,  it  is  voidable  only  at  the  election  of  the  cred- 
itors. If  they  do  not  intervene,  the  conveyance  stands..*®*  The  mort- 
gagor will  not  be  heard  to  allege  his  own  fraud.*®* 

A  mortgagor  who  has  made  a  mortgage  in  fraud  of  his  creditors 
may  redeem  without  showing  that  the  transaction  has  been  purged  of 
the  fraud,  because  the  mortgage  is  voidable  only  by  the  creditors,  and 
is  valid  as  between  the  parties.*®® 

A  creditor  of  the  mortgagor,  after  levying  execution  on  the  equity 

^Bissell  V.  Besson,  47  N.  J.  Eq.  v.  Henry,  95  Pa.  St  388;  Risley  y. 

580.  22  Atl.  1077.  Parker    (N.   J.   Eq.).   23   Atl.  424; 

'"Damarln  v.  Huron  Iron  Co.  47  Barwick  v.  Moyse,  74  Miss.  415.  21 

Ohio  St.  581.  26  N.  E.  37.  So.  238. 

«»Peed  V.  Elliott  (Ind.),  34  N.  E.  •"Parkhurst  v.  McGraw.  24  Mias. 

319;  John  Shillito  Co.  v.  McConnell.  134. 

130   Ind.   41,   26   N.  E.   832 ;    Gold-  ■"  Harvey  v.  Vamey,  98  Mass.  118. 

thwaite  v.  Ellison.  99  Ala.  497.  12  and  cases  cited;  Upton  v.  Craig,  57 

So.  812.  111.  257;   Colt  v.  Seara  Commercial 

~» Parsons,   Petitioner.  150  Mass.  Co.  20  R.  I.  64,  37  Atl.  811. 

343,    23    N.    E.    50;    Citizens'    Sav.  ""Per   Shaw,   C.   J.,   In   Dyer  v. 

Bank  &  Trust  Co.  v.  Graham,  68  Vt  Homer,  22  Pick.  253. 

306.  35  Atl.  318.  ""  Pierce  v.  Le  Monler.  172  Mass. 

"■See  §  626;  Stores  v.  Snow,  1  508,  53  N.  E.  125;  Stillings  v.  Turn- 
Root,  181.  See  Abbe  v.  Newton,  19  er,  153  Mass.  534,  27  N.  E.  671: 
Conn.  20;  Salmon  v.  Bennett,  1  Stratton  v.  Edwards,  174  Mass.  374, 
Conn.  525,  7  Am.  Dec.  237;  Bone-  378,  54  N.  E.  886;  Harvey  v.  Va^ 
steel  V.  Sullivan,  104  Pa.  St.  9;  Gill  ney,  98  Mass.  118. 
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of  redemption  and  purchasing  it  at  the  sheriflfs  sale,  may  prove  that  a 
second  mortgage,  or  a  release  of  the  equity  to  the  second  mortgagee 
by  the  mortgagor,  is  fraudulent  and  void  by  reason  of  fraud  practised 
on  the  mortgagor,  although  the  mortgagor  himself  has  made  no  at- 
tempt to  avoid  it.*®^  So  may  a  purchaser  of  the  equity  of  redemption, 
upon  execution  sale,  maintain  an  action  to  set  aside  a  deed  on  account 
of  fraud.***  A  subsequent  judgment  creditor  may  show  that  a  prior 
mortgage  was  executed  fraudulently  and  without  consideration,  in  an 
action  by  the  mortgagee  against  the  owner  and  such  judgment  creditor 
to  foreclose  the  mortgage ;  and  the  mortgage  may  in  such  suit  be  sub- 
jected to  the  priority  of  the  judgment.*®* 

The  right  to  impeach  a  mortgage  as  fraudulent  and  void  as  to 
creditors  of  the  mortgagor  does  not  pass  to  his  assignee  by  a  voluntary 
general  assignment  in  trust  for  the  benefit  of  his  creditors  subsequently 
executed,  and  unaffected  by  any  statute  in  force  at  the  time,  for  the 
assignee's  relations  to  the  creditors  are  solely  those  created  by  the 
instrument  of  assignment.*** 

A  subsequent  incumbrancer  cannot  set  up  in  defence  to  a  fore- 
closure suit  that  the  mortgage  was  intended  to  hinder,  delay,  and 
defraud  the  mortgagor's  creditors.  It  is  only  his  creditors  who  have 
a  right  to  claim  that  the  mortgage  is  fraudulent  for  this  reason.*** 
Neither  can  such  subsequent  incumbrancer  set  up  the  defence  that  the 
mortgage  is  void  as  against  public  policy,  on  the  ground  that  it  was 
made  in  an  attempt  to  escape  taxation.  Even  if  the  mortgagor  could 
avail  himself  of  these  defences,  a  subsequent  incumbrancer  has  no 
right  to  insist  upon  them  for  his  own  benefit.*** 

An  assignee  in  insolvency  or  bankruptcy  who,  with  full  knowledge 
of  the  transaction,  treats  a  mortgage  as  valid  by  selling  the  property 
subject  to  the  mortgage,  cannot  afterwards  proceed  to  set  the  mort- 
gage aside  as  an  unlawful  preference.**' 

§  630a.  A^  conveyance  by  a  debtor  to  a  trustee  to  sell  the  property 
and  pay  his  debts  to  his  creditors  named,  or  to  all  his  creditors,  with 


«*Van  Deusen  v.  Prink,  15  Pick. 
449 ;  Ashby  v.  Ashby,  39  La.  Ann. 
105,  1  So.  282. 

^  Matson  v.  Capelle,  62  Mo.  285. 

*»  Kelly  V.  Lenlhan,  56  Ind.  448. 

**•  Flower  v.  Cornisli,  25  Minn. 
473y  19  Alb.  L.  J.  282;  otherwise  in 
Colorado  Laws,  1885,  pp.  27,  318; 
Bailey  v.  American  Nat.  Bank,  12 
Colo.  App.  66,  54  Pac.  912. 

»*  Nichols  V.  Weed  Sewing  Ma- 
chine Co.  27  Hun,  200,  affirmed  97 
N.  Y.  650;   Hendon  v.  Morris,  110 


Ala.  106,  20  So.  27;  Colt  v.  Sears 
Commercial  Co.  20  R.  I.  64,  37  Atl. 
311;  Perkins  v.  Hutchinson,  17  R. 
L  450,  22  Atl.  1111;  Over  v.  Carolus, 
171  111.  552,  49  N.  E.  514. 

"Nichols  V.  Weed  Sewing  Ma- 
chine Co.  27  Hun,  200,  affirmed  97 
N.  Y.  650. 

"•Colt  V.  Sears  Commercial  Co. 
20  R,  I.  64,  37  Atl.  311;  Snow  v. 
Lang,  2  Allen  (Mass.),  18;  Tuite  v. 
Stevens,  98  Mass.  305;  Freeland  v. 
Freeland,  102  Mass.  475,  478. 


§  631] 


VOID  AND  USURIOUS   MORTGAGES. 


G14 


a  reservation  of  the  surplus  to  himself,  is  in  effect  a  mortgage.*^*  The 
debtor^s  reservation  of  the  surplus  does  not  make  the  mortgage  fraud- 
ulent ;  but  if  the  assignment  is  an  absolute  transfer  of  all  the  property 
of  the  debtor,  the  transaction  amounts  to  an  assignment  for  the  benefit 
of  creditors,  and  its  validity  then  depends  upon  the  conformity  of  the 
conveyance  with  the  statutes  regulating  such  assignments.*** 

The  chief  distinction  between  an  assignment  for  the  benefit  of  cred- 
itors and  an  assignment  in  trust  in  the  nature  of  a  mortgage  is,  that 
in  the  former  case  the  assignment  is  an  absolute  transfer  of  all  the 
debtor's  property  for  the  benefit  of  all  his  creditors;  while,  in  the 
latter  case,  the  assignment  is  for  the  security  of  the  creditors,  the 
debtor  retaining  an  equitable  title  or  equity  of  redemption.**'  Where 
the  instrument  is  in  form  a  mortgage,  and  not  an  assignment  for  the 
benefit  of  creditors,  the  presumption,  until  overcome  by  proof,  is  that 
the  parties  intended  it  to  have  effect  as  a  mortgage.  The  fact  that  it 
provides  that  the  mortgagor  should  surrender  immediate  possession  to 
the  moi^tgage  trustee  does  not  convert  it  into  an  assignment.  To 
accomplish  that  result  it  must  be  shown  that  it  was  the  intention  that 
the  debtor  should  be  divested,  not  only  of  his  control  over  his  property, 
but  also  of  his  title.**^  A  mortgage  is  not  rendered  fraudulent  by  a 
provision,  added  to  a  power  of  sale  conferred  upon  the  mortgagee,  that 
he  is  to  hold  the  residue  of  the  proceeds  subject  to  the  order  of  the 
mortgagor.*** 

§  631.  A  mortgagor  is  not  estopped  from  setting  up  the  invalidity 
of  his  mortgage,  unless  there  has  been  some  fraud,  misrepresentation, 
or  concealment  on  his  part.**^  *  But  he  is  estopped  from  setting  up 
any  defence  which  is  inconsistent  with  representations  made  by  him 
in  obtaining  the  loan  which  the  mortgage  was  given  to  secure,  when 
the  lender  has  relied  upon  these  representations  in  making  the  loan 
and  taking  the  mortgage.**®    Thus,  if  a  mortgagor  induce  a  person  to 


^Mones  on  Chattel  Mortgages, 
§§  352-355;  Austin  v.  Sprague 
Manuf.  Co.  14  R.  I.  464;  Chafee  v. 
Fourth  Nat  Bank,  71  Me.  514,  36 
Am.  Rep.  345;  De  Wolf  v.  Sprague 
Manuf.  Co.  49  Conn.  282;  Stafford 
Nat.  Bank  v.  Sprague,  17  Fed.  784; 
Union  Co.  v.  Sprague,  14  R.  I.  452; 
Monaghan  Bay  Co.  v.  Dickson,  39 
S.  C.  146,  17  S.  E.  696;  Vemer  v. 
McGhee,  26  S.  C.  248,  250,  2  S.  E. 
113. 

'^  Jones  on  Chattel  Mortgages, 
§  352a. 

"•Hargadlne  v.  Henderson,  97 
Mo.  375,  11  S.  W.  218. 

**^Rob8on  V.  Tomllnson,  54  Ark. 
229,  15  S.  W.  456,  substantially  in 


the  language  of  the  court.  Smith 
V.  Empire  Lumber  Co.  57  Ark.  222, 
21  S.  W.  225. 

^Calloway  v.  Bank,  64  6a.  441; 
Lay  V.  Seago,  47  Qa.  82;  Rowland 
V.  Coleman,  45  Ga.  204;  Banks  v. 
Clapp,  12  Ga.  514;  Carey  y.  Giles, 
10  Ga.  9;  Coulter  v.  Lumpkin,  88 
Ga.  277,  14  S.  E.  614. 

^Brewster  ▼.  Madden,  15.  Kan. 
249.  See  Wilson  v.  Watts,  9  Md. 
356;  Radican  v.  Radican,  22  R.  L 
405,  48  Atl.  143. 

~  Kelley  v.  Fisk,  110  Ind.  552,  11 
N.  E.  453;  Rogers  v.  Union  Cent. 
L.  Ins.  Co.  Ill  Ind.  343,  12  N.  E. 
495. 
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purchase  the  mortgage  by  a  statement  or  certificate  that  a  certain  sum 
is  due  upon  it,  and  that  there  is  no  offset  or  defence  to  it,  the  borrower 
is  precluded  from  claiming  that  this  sum  is  not  the  true  amount  due, 
or  that  the  mortgage  is  void,  either  wholly  or  in  part,  for  usury.**^ 
But  if  the  purchaser  of  the  security  did  not  believe  the  existence  of 
the  facts  in  reference  to  which  the  estoppel  is  sought  to  be  interposed, 
and  did  not  act  upon  any  such  belief,  the  mortgagor  is  not  estopped 
to  show  the  real  facts  of  the  case.^*^  To  create  a  valid  estoppel,  the 
holder  of  the  mortgage  must  have  purchased  in  reliance  upon  the 
truth  of  the  representations.  Therefore,  where  a  mortgage  and  a  cer- 
tificate accompanying  it  that  the  mortgage  was  given  *^f  or  a  good  and 
valid  consideration  to  the  full  amount  thereof,  and  that  the  same  is 
subject  to  no  offset  or  defence  whatever,*'  were  both  procured  by  fraud, 
and  the  purchaser  did  not  rely  upon  the  truth  of  the  certificate,  but 
upon  the  effect  of  it,  as  a  matter  of  law,  to  protect  him,  it  was  held 
that  the  mortgagor  could  still  set  up  the  fraud  in  defence  to  the  mort- 


22S 


A  mortgage  made  to  aid  an  officer  in  the  settlement  of  his  official 
^u;counts  by  making  up  a  deficiency,  and  used  for  that  purpose,  cannot 
^terwards  be  repudiated  by  the  maker  as  invalid.  He  cannot  com- 
plain that,  after  having  accomplished  its  purpose  by  being  used  as 
evidence  of  a  loan  with  his  consent,  it  is  held  to  be  a  valid  obliga- 
tion.*^* He  is  estopped,  too,  from  denying  the  official  character  of 
the  grantee,  as  a  commissioner  of  the  school  fund,  although  the  office 
had  been  abolished.  The  mortgage  being  intended  as  a  security  for 
the  school  fund,  it  will  be  given  the  effect  intended  by  the  parties,  and 
the  maker  will  not  be  allowed  to  deny  its  recitals.**^ 

§  632.  A  mortgagor  is  not  allowed  to  invalidate  his  own  deed  by 
-ihowing  that  it  was  executed  by  him  for  the  purpose  of  defrauding 
Us  creditors.  A  court  of  equity  will  not  lend  its  aid  to  relieve  the 
mortgagor  from  the  consequences  of  his  own  fraudulent  act,  nor  will 


*"  Lesley  v.  Johnson,  41  Barb. 
359;  Smyth  v.  Munroe,  84  N.  Y. 
364;  Eitel  v.  Bracken,  6  J.  6  S.  7. 
^'It  is  a  wise  and  just  restriction 
that,  if  a  mortgagor  makes  a  false 
statement,  orally  or  in  writing,  to 
influence  the  purchase  of  the  secur- 
ity, he  cannot  take  advantage  of  it 
as  against  an  innocent  purchaser. 
The  law  adjudges  him  to  be  es- 
topped from  profiting  by  his  own 
fraud."    Per  Curtis,  J. 

"•Eitel  V.  Bracken,  6  J.  ft  S.  7; 
Van  Sickle  v.  Palmer,  2  T.  ft  C. 
612;  Wilcox  V.  Howell.  44  N.  Y.  398. 

"*EUel  V.  Bracken,  6  J.  ft  S.  7, 


per  Curtis,  J.  "It  is  contrary  to 
good  morals  that  a  certificate  con- 
taining an  unadulterated  falsehood, 
and  known  to  both  the  maker  and 
recipient  to  be  simply  such,  should 
be  sustained  as  sufficient  to  protect 
the  latter  in  the  purchase  of  a 
mortgage,  because  he  believed  it 
would  so  protect  him  as  a  matter 
of  law,  and  would  not  have  bought 
the  mortgage  without  it." 

"*  Floyd  Co.  V.  Morrison,  40  Iowa, 
188. 

**»  Floyd  Co.  V.  Morrison,  40  Iowa, 
188. 
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it  ^id  the  mortgagee  in  securing  him  in  the  enjoyment  of  the  property, 
where  its  interposition  is  necessary  for  that  purpose.  The  mortgagee 
is  left  to  his. legal  remedies,  which  will  enable  him,  when  invested  with 
the  legal  title,  to  recover  the  possession  of  the  mortgaged  property.  So 
far  as  the  contract  is  executory,  he  is  without  remedy,  either  legal  or 
equitable."' 

A  defence  to  the  enforcement  of  a  mortgage  for  the  want  of  con- 
sideration cannot  be  met  by  evidence  that  the  mortgage  was  given  with 
a  view  to  defraud  the  creditors  of  the  mortgagor.**'  **The  general 
rule  of  policy  is.  In  pari  delicto  potior  est  conditio  defendentis.  If 
there  was  an  intent  to  defraud  creditors,  it  was  an  intent  common  to 
both  parties,  affecting  as  well  the  plaintiff^s  intestate  as  the  defendant. 
It  is  the  plaintiff  who  is  the  actor,  and  is  seeking  to  enforce  the  pay- 
ment  of  these  notes.  It  may  be  held  that  the  defendant  would  not  be 
permitted  to  show  that  the  notes  were  made  to  delay  and  defeat  cred- 
itors as  a  substantive  ground  of  defence,  on  the  well-known  maxim, 
Nemo  allegans  suam  turpitudinem  audiendus  sit;  and  therefore,  if  a 
legal  consideration  were  shown,  such  a  defence  could  not  avail.  But 
independently  of  this  ground,  he  shows  want  of  consideration,  and  it 
is  the  demandant  who  seeks  to  rebut  that  defence  by  showing  that  the 
notes  were  given  as  well  to  defeat  creditors  as  without  considera- 
tion.^'"* 

PART  II. 

USURY. 

I.  What  Mortgages  are  Usuriovs. 

§  633.  TJanry  laws  apply  to  mortgages  in  the  same  manner  that 
they  apply  to  contracts  in  general,  and  the  same  principles  of  law  are 
applicable  to  the  inquiry  whether  they  are  usurious  or  not.  The  sub- 
ject of  usury  is  of  less  importance  now  than  it  was  formerly,  for  the 
reason  that  within  a  few  years  the  usury  laws  have  been  repealed  in 
several  States,  and  in  others  they  have  been  greatly  modified,  so  that 
only  in  a  few  States  does  usury  now  invalidate  a  contract.  A  brief 
statement  of  the  laws  of  the  several  States  with  reference  to  interest 
and  usury  is  given  in  a  note ;  but  it  is  to  be  borne  in  mind  that  these 
laws  are  at  present  subject  to  frequent  changes.*** 

"•Brookover    v.    Hurst,    1    Met  *"VSrear8e  v.  Pelrce.  24  Pick.  141, 

665;    United   States   Mortg.   Co.   v.  per  Shaw,  C.  J.;  Briggs  v.  Lang- 

Marquam.  41  Oreg.  891,  69  Pac.  37,  ford,  107  N.  Y.  680,  14  N.  E.  502. 

41.  *"  Alabama:    Eight  per  cent   Usu- 

*"  Williams  V.  Clink,  90  Mich.  297,  ry  forfeits  interest  but  not  princi- 

61  N.  W.  453;   Judge  v.  Vogel,  38  pal.     The   defendant   recovers  full 

Mich.  569.  costs.       Code     1886,     SS  1750-1755^ 
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3130.    Alaika:    Eight  per  cent,  but  ParUes    may    contract   in    writing 
parties  may  contract  for  any  rate  for  any  rate  not  exceeding  one  and 
not    exceeding    twelve    per    cent  one-half  per  cent,  per  month.    Usu- 
Annot.   Codes   1900.   pt  ▼,   §§  25&-  ry   forfeits  ten   per  cent   per   an- 
258.     Forfeiture  for  usury  double  num  of  the  account  of  the  contract 
the  Interest  collected.     Arizona  T.:  to   the   school    fund.      R.    8.    1887, 
Seven  per  cent,  when  there  is  no  §S    1263-1266.     Illinois:    Five    per 
express  agreement  but  the  parties  cent,  but  parties  may  contract  In 
may   contract  In   writing  for  any  writing  for  any  rate  not  exceeding 
rate.     R.    S.    1887,    §§  2161,    2162;  seven  per  cent    Usury  forfeits  the 
R.  S.  1901,  S  2774.    Arkansas:     Six  entire  interest.     Corporations  can- 
per    cent,    but    parties    may    con-  not  interpose  this  defence.     R.  S. 
tract    for    any    rate    not    exceed-  1880,  R.  S.  1889,  and  1898,  ch.  74; 
in^    ten     per    cent.     Usury     ren-  See  Fowler  v.  Equitable  Trust  Co. 
ders  the  contract  void,  both  as  to  141  U.  S.  384,  12  Sup.  Ct  Rep.  1. 
principal    and    Interest      Dig.    of  Indiana;    Six  per  cent.,  but  parties 
Stats.     1884,     §  4732.       California:  may   contract   in   writing   for   any 
Seven  per  cent,  but  the  parties  may  rate   not   exceeding   eight      Usury 
contract   for   any   rate,   simple   or  forfeits    the    excess.      R.    S.    1888, 
compound.     Civ.  C.  1903,   S§  1917-  §§     5198,     5201.       Revision     1901. 
1920.     Colorado:     Eight  per  cent,  §§  7043,  7046.    Indian  T.;     Six  per 
but  parties  may  stipulate  in  writ-  cent.,  but  a  rate  not  exceeding  ten 
ing  for  a  higher  rate.    Mills'  Annot  may  be  contracted  for.    Stats.  1899, 
SUts,,    §S  2251-2253.     Conneotiont:  ch.  50,  §  3043.    Iowa:  Six  per  cent. 
Six  per  cent     Payments  in  excess  but  parties  may  agree  in  writing 
of  that  rate  cannot  be  set  off  or  re-  for  a  rate  not  exceeding  eight  Usu- 
covered  back.     Q.  S.  1888,  §§  2941-  ry  forfeits  eight  per  cent  on  the 
2943;     a.     S.     1902,     §§  4598-4599.  contract   to   the   school   fund,   and 
Delaware:    Six  per  cent  Usury  for-  only  the  principal  can  be  recovered, 
felts  a  sum  of  money  equal  to  the  Code     1873,    and    R.     Code     1880, 
whole  loan.    R.  C.  1874,  ch.  63,  §  1.  §§  2077,  2080;   Code  1897,  §S  3038^ 
District  of  Columbia:     Six  per  cent  3041.     Kansas:    Six  per   cent.,   but 
Parties    may    stipulate    In   writing  parties  may  contract  in  writing  for 
for   a  rate  not  exceeding  ten  per  not  exceeding  ten  per  cent.     Pay- 
cent     Usury  forfeits  a  sum  equal  ments  in  excess  are  accounted  as 
to  the  whole  interest  to  be  recov-  payments  on  the  principal,  and  a 
ered  within  one  year.    R.  S.  1875,  sum  equal  to  twice  the  excess  over 
SS  713,  717;  Comp.  Stats.  1894,  ch.  ten   per   cent   is   forfeited.     O.    S. 
32.    IS  1-4.      Tlorida:       Eight   per  1899,  §§  3482,  3483.   Kentucky:    Six 
cent,  but  any  rate  may  be  agreed  per  cent    Usury  forfeits  the  excess 
upon.    Contracts  for  more  than  ten  above  that  rate.    O.  S.  1888,  ch.  60; 
per  cent  interest  are  void.    Double  O.  L.  1899,  §§  2218,  2219.     Lonisi- 
the  amount  paid  over  that  rate  may  ana:      Five   per   cent     Eight   per 
be   recovered.     R.   S.  1892,   §  2320,  cent  may  be  stipulated.    Usury  for- 
Appendix,  ch.  4022.  Georgia:    Seven  felts    the    entire    interest      R.    S. 
per  cent,  but  parties  may  contract  1884,     and     1897,     §§  1883.     1884. 
in  writing  for  any  rate  not  exceed-  Maine:   Six  per  cent.,  but  the  par- 
ins  eight  per  cent.    Interest  in  ex-  ties  may  agree  in  writing  for  any 
cess      is     forfeited.       Code      1882,  rate.    R.  S.  1883.  ch.  45.    See  Lind- 
§1  2050.    2051.     2057;     Code     1895.  say  v.  Hill.  66  Me.  212.    Maryland: 
§§  2876.  2888.    Titles  made  as  part  Six  per   cent.     Usury   forfeits  the 
of    a    usurious   contract   are   void,  interest.    Code  1888.  art.  49.    Mas- 
Code  1882,  §  2057  f.     But  a  mort-  saohusetts:   Six  per  cent.,  but  par- 
gage  passes  no  title,  and  is  not  void  ties   may   contract   in   writing   for 
for  usury.     Frost  v.  Allen,  57  Ga.  any  rate.     P.  S.  1882,  ch.  77.  §  3; 
326;    HoUiday   v.    Lowry    Banking  R.  L.  1902.  ch.  73.  §  3.    Michigan: 
Co.  92  Ga.  676.  19  S.  B.  28;  Hodge  Five  per  cent,  but  parties  may  con- 
▼.  Brown,  81  Ga.  276.  7  S.  E.  282.  tract  in  writing  for  not  exceeding 
Hawaiian    Islands:    Six    per    cent,  seven  per  cent.    Usury  forfeits  the 
Any  rate  of  interest  not  exceeding  interest,  but  it  cannot  be  recovered 
one   per  cent  per  month   may  be  after  a  voluntary  payment.    A  pur- 
stlpulated    for    in    writing;    Laws  chaser  in  good  faith  of  negotiable 
1898,  p.  6.    Idaho:  Seven  per  cent  paper  is  not  afCected  by  the  usury. 
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Howell's  Annot.  stats.  1882,  §§  1694-  North  Carolina:    Six  per  cent.    Usu- 

1596;   Acts  1891,  No.  156.     Kinne-  ry  forfeits  the  entire  Interest,  and 

sota:    Six   per   cent.     Parties   may  twice  the  amount  of  interest  paid 

agree  in  writing  upon  any  rate  not  may  be  recovered.  Code  1883,  §S  3835, 

•exceeding  ten  per  cent.    A  contract  3836;    Kidder  v.  Mcllhenny,   81  N. 

for   more   is  usurious,   and  makes  C.  123;    Gore  v.  Lewis,  109  N.  C. 

void  all  instruments  except  negoti-  539,  13  S.  E.  909;  Moore  v.  Beaman, 

able  paper  in   the   hands  of  bona  111    N.    C.    328,     16     S.    E.     177. 

fide  purchasers.     Interest  in  excess  North    Dakota:      Seven    per    cent, 

may  be  recovered.     Laws  1899,  ch.  but    parties    may    contract    for    a 

122;  O.  S.  1894,  2212,  2213;  Jordan  higher    rate    not    exceeding    eight 

V.  Humphrey,  31  Minn.  495,  18  N.  per    cent.      Usury    forfeits    excess 

W.  450;  Beal  v.  White,  28  Minn.  6,  of     Interest,     and     is     a     misde- 

8  N.  W.  829.    This  exception  is  not  meanor.     Civ.   Code,    §§  1097-1101. 

applicable    to    mortgages    securing  Ohio:    Six  per  cent     Parties  may 

such    paper.      Scott   v.    Austin,    86  contract  in   writing  for  not  more 

Minn.  460,  32  N.  W.  89,  864.    Kissis-  than  eight  per  cent    Usury  forfeits 

sippi:    Six  per  cent.     Parties  may  excess  of  interest.    Judgments  bear 

contract  in  writing  for  any  rate  not  interest    at    rate    of    the    contract 

•exceeding  ten  per  cent    Usury  for-  R.  S.  1880,  and  1890,  §S  3179-3183. 

felts  all  interest    Code  1892,  §  2348.  Oklahoma  T.:   Seven  per  cent,  but 

Purvis  V.  Woodward,  78  Miss.  922,  parties  may  agree  for  any  amount 

29  So.  917.    Kissouri:    Six  per  cent.  Laws  1897,  ch.  18.    Oregon:  Six  per 

but  parties  may  contract  in  writing  cent,  but  parties  may  contract  for 

for  any  rate  not  exceeding  eight  ten  per  cent     Usury   forfeits  the 

Usurious  interest  is  credited  on  the  debt.     Annot  Laws  1887,  §§  3587- 

<lebt    R.  S.  1889,  ch.  90;  R.  S.  1899,  3594.     Pennsylvania:   Six  per  cent 

§§  3705,  3709.    Kontana:  Eight  per  Usurious    interest    cannot    be    col- 

•cent,  but  parties  may  stipulate  for  lected,  and,  if  paid,  may  be  recov- 

tiny   rate.     Comp.   Stats.   1887,   ch.  ered    by    suit    brought   within    six 

73.    Nebraska:  Seven  per  cent,  but  months.     Negotiable   paper,    taken 

parties  may  contract  for  a  rate  not  in  good  faith,  is  not  affected  by  the 

exceeding    ten,    and    this    may    be  discount.      Obligations   of    railroad 

taken   in  advance.     Usury  forfeits  and  canal  companies  not  within  the 

all  Interest.    Comp.  Stats.  1885,  and  la^^    Brightly's  Purdon's  Dig.  1833, 

1899,  ch.  44.  Nevada:  Seven  per  pp.  926-928.  Bhode  Island:  Six  per 
cent.,  but  parties  may  contract  in  cent.,  but  the  parties  may  agree 
writing  for  any  other  rate.  O.  S.  upon  any  rate.  P.  S.  1882,  ch.  142; 
1885,    §§    4903,   4904;    Comp.   Laws  G.  L.  1896,  ch.  166.   South  Carolina: 

1900,  §§  2745,  2746.  New  Hamp-  Seven  per  cent,  or  eight  by  express 
shire:  Six  per  cent  Usury  forfeits  contract.  Usury  forfeits  all  inter- 
three  times  the  excess.  Principal  est,  and  makes  the  lender  liable  for 
and  legal  interest  may  be  recov-  double  the  amount  received.  O.  S. 
ered.  O.  S.  1867,  ch.  213;  Acts  1882,  §  1288;  Code  1902,  §§  1662, 
1872,  ch.  12,  §  3;  O.  L.  1878,  ch.  1663.  South  Dakota:  Seven  per 
232,  §§  3,  4;  P.  S.  1901,  ch.  203,  §  2.  cent,  but  parties  may  contract  for 
New  Jersey:  Six  per  cent.  Usury  not  exceeding  twelve  per  cent  Usu- 
forfeits  all  Interest  Rev.  1877,  p.  ry  forfeits  all  Interest  Civ.  Code, 
519;  Supp.  to  Rev.  1886,  p.  398.  §§  1097-1101;  Rev.  Codes,  1903, 
New  Kexioo  T.:  Six  per  cent,  but  §§  1417,  1419.  Tennessee:  Six  per 
by  written  agreement  a  rate  not  ex-  cent  Interest  above  six  per  cent 
ceeding  twelve  may  be  agreed  for.  cannot  be  recovered,  or,  if  paid,  may 
Taking  more  than  twelve  per  cent  be  recovered.  Code  1884,  §§  2699- 
is  a  misdemeanor.  Usury  forfeits  2712.  Texas:  Six  per  cent  By  con- 
double  the  interest  collected.  Comp.  tract  ten  per  cent  may  be  reserved. 
Laws  1897,  S§  2552,  2553.  New  The  excess  is  void.  Double  the 
Tork:  Six  per  cent.  Usury  makes  amount  of  usurious  interest  may  be 
void  the  contract  but  no  corpora-  recovered.  Act  of  April  11,  1892; 
tion  can  plead  the  defence.  It  is  R.  S.  1895,  §§  3097.  3106.  Utah: 
also  a  misdemeanor.  Banks  are  ex-  Eight  per  cent.  Parties  may  agree 
empt  from  these  penalties.  Usury  upon  any  rate.  Laws  1890,  ch.  23; 
forfeits  principal  and  interest.  3  R.  S.  1898.  §  1241.  Vermont:  Six  per 
R.   S.  7th  ed.  pp.  2253-2256,  1419.  cent.     Excess  cannot  be  recovered, 
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The  National  Banking  Act***  provides  that  banks  organized  under 
it  may  take  interest  at  the  rate  allowed  by  the  laws  of  the  State  where 
the  banks  are  located,  and  no  more,  except  that  where  by  such  laws  a 
different  rate  is  limited  for  banks  of  issue  organized  under  state  laws, 
the  same  rate  shall  be  allowed  the  national  banks.  When  no  rate  is 
fixed  by  state  or  territorial  laws  national  banks  may  take  not  exceed- 
ing seven  per  centum.  The  penalty  for  taking  a  greater  rate  of  in- 
terest is  a  forfeiture  of  the  entire  interest  reserved;  and  in  case  a 
greater  interest  has  been  paid  the  debtor  may  recover  twice  the  amount 
of  the  interest  thus  paid.  This  statute  is  exclusive  of  state  legislation 
for  taking  usury.*** 

§  634.  Intent  to  take  usury. — ^A  mortgage  given  to  secure  a  just 
debt  is  neither  invalid  as  against  the  mortgagor,  nor  fraudulent  as 
against  his  creditors,  because  interest  has  been  calculated  upon  the 
debt  and  included  in  the  mortgage  in  excess  of  the  strict  legal  right,  or 
because  interest  was  charged  when  no  interest  at  all  was  collectible  at 
law,  if  the  allowance  was  just  and  equitabfe;'**  or  because  an  item 
which  was  subject  to  objection  for  usury  was  inadvertently  included  in 
the  mortgage  loan  when  the  parties  had  agreed  that  all  the  items  which 
might  render  the  loan  usurious  should  be  eliminated.**' 

But  if  a  mortgage  be  given  to  secure  a  preexisting  debt,  which  was 
tainted  with  usury,  the  mortgage  will  be  vitiated  by  usury  of  the 

or,  if  paid,  may  be  recovered  back. 
R.  L.  1880,  §§  1999-2000;  R.  S.  1894, 
§  2301.  Virginia:  Six  per  cent 
Usury  forfeits  all  interest,  corpora- 
tions excepted.  Code  1887,  ch.  130. 
Washington:  Six  per  cent.,  but 
twelve  per  cent,  may  be  agreed 
upon.  Usury  forfeits  double  the  in- 
terest. Code  1881,  S§  2368,  2369; 
Beed  v.  Miller,  4  Wash.  St  426,  26 
Pac.  334.  West  Virginia:  Six  per 
cent  The  excess  cannot  be  recov- 
ered. Corporations  cannot  plead 
usury.  Code  1887,  ch.  96;  Code 
1899,  ch.  96.  Wisconsin:  Six  per 
cent  Usury  forfeits  all  interest; 
compound  interest  not  computed 
unless  expressly  agreed  upon  in 
writing.  Treble  the  excess  over 
lawful  rate  is  recoverable  within  a 
year.  Annot  Stats.  1880,  §§  1688- 
1692.  Wyoming:  Eight  per  cent, 
but  any  rate  not  exceeding  twelve 
per  cent,  may  be  agreed  upon.  R. 
S.  1887,  SS  1310-1316. 

"»S  80;  U.  S.  Rev.  Stats.  §  5198. 

"Gates  V.  Bank,  100  U.  S.  239; 
Bamet  v.  National  Bank,  98  U.  S. 
5.55;  Farmers'  and  Mechanics'  Nat. 
Bank  v.  Dearing,  91  U.  S.  29;  De 
Wolf   V.   Johnson,    10   Wheat.    367. 


Alabama:  Slaughter  v.  First  Nat. 
Bank,  109  Ala.  157,  19  So.  430;  Flor- 
ence Railroad  and  Imp.  Co.  v.  Chase 
Nat  Bank,  106  Ala.  364,  17  So.  720. 
Colorado:  Rockwell  v.  Farmers'  Nat. 
Bank,  4  Colo.  App.  562,  36  Pac. 
905.  Georgia:  First  Nat  Bank  v. 
McEntire,  112  Oa.  232,  37  S.  E.  381. 
Indiana:  Wiley  v.  Starbuck.  44  Ind. 
298.  Kassachusetts:  First  Nat. 
Bank  v.  Childs,  133  Mass.  248;  Cen- 
tral Nat  Bank  v.  Pratt  115  Mass. 
539;  Davis  v.  Randall,  115  Mass. 
547.  Nebraska:  Norfolk  Nat  Bank 
V.  Schwenk.  46  Neb.  381,  64  N.  W. 
1073.  Hew  Hampshire:  Barker  v. 
Bank,  59  N.  H.  310.  Hew  Jersey: 
Importers'  and  Traders'  Nat  Bank 
V.  Littell,  46  N.  J.  L.  506.  Horth 
Carolina:  Oldham  v.  Bank,  85  N.  C. 
240;  Merchants'  and  Farmers'  Nat. 
Bank  v.  Myers,  74  N.  C.  ^14.  Ohio: 
Higley  V.  Bank,  26  Ohio  St  75. 
Pei^nsylvania:  Bank  v.  Brown,  72 
Pa.  St  209.  Vermont:  Hill  v.  Bank, 
56  Vt  582. 

*"  Spencer  v.  Ayrault,  10  N.  Y. 
202. 

~Jarvis  v.  Southern  Grocery  Co. 
63  Ark.  225,  38  S.  W.  148. 
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original  indebtedness.***  A  mortgage  given  in  renewal  of  one  that 
is  tainted  with  usury  is  itself  affected  with  the  same  taint.  *••  And 
the  consequences  of  the  usury  will  attend  the  new  security,  even  when 
this  is  given  by  a  third  person,  if  there  be  no  other  consideration  than 
the  original  usurious  debt.*'*  But  if  the  usurious  mortgage  be  trans- 
ferred to  an  innocent  holder,  and  he  receives  directly  from  the  mort- 
gagor a  new  one  in  its  stead,  the  latter  cannot  be  impeached  on  account 
of  the  usury  in  the  original  mortgage.**^  There  is  no  rule  of  law 
which  makes  it  unlawful  or  usurious  in  one  to  loan  money,  to  be  used 
by  the  borrower  in  pajring  a  usurious  debt  to  another,  if  this  loan  be 
itself  free  from  usury.*** 

Where  one  owing  a  debt  induced  his  creditor  to  procure  a  loan  upon 
a  mortgage  of  the  debtor's  land  to  a  third  person,  which  though  exe- 
cuted to  the  creditor  was  with  the  mortgagor's  knowledge  taken  for 
the  benefit  of  the  person  who  loaned  the  money,  and  was  immediately 
transferred  to  him,  usury  in  the  original  debt  of  which  the  mortgagor 
is  not  shown  to  have  had  any  knowledge,  does  not  affect  him.**^ 

Usury  to  affect  a  mortgage  must  relate  directly  to  the  mortgage 
debt.  A  valid  mortgage  is  not  affected  by  a  subsequent  usurious  agree- 
ment, such,**®  for  instance,  as  an  agreement  by  the  mortgagor  to  pay 
usurious  interest  to  the  assignee  of  the  mortgage,**^  or  the  payment  of 
usurious  interest  for  a  renewal.***  If  a  mortgage  not  affected  by  usury 
be  assigned  as  collateral  security  for  a  debt  of  the  mortgagee,  usury 
taken  by  the  assignee  on  the  latter  debt  cannot  be  set  up  as  a  defence 
to  the  mortgage.*** 

But  a  provision  in  a  mortgage  for  the  payment  of  a  higher  rate  of 
interest  after  maturity  of  the  mortgage  debt  is  by  some  courts  re- 
garded as  a  penalty  which  will  not  be  enforced,  but  the  contract  rate 
before  maturity  will  continue  afterwards.*** 

Inasmuch  as  usury  depends  upon  the  intent  with  which  it  is  taken, 


«*Bell  V.  Lent,  24  Wend.  230; 
Vickery  v.  Dickson,  35  Barb.  96; 
Thompson  v.  Berry,  3  Johns.  Ch. 
395,  17  Johns.  436. 

"»McCraney  v.  Alden,  46  Barb. 
272;  sub  nom.  Cope  v.  Wheeler,  41 
N.  Y.  303.  See  Hoyt  v.  Bridgewater 
Copper  Mining  Co.  6  N.  J.  Eq.  253, 
625. 

"•Exley  V.  Berryhill,  37  Minn. 
182.  33  N.  W.  567. 

»'Kllner  v.  O'Brien,  14  Hun,  414; 
Sherwood  v.  Archer,  10  Hun,  78; 
Sweeney  v.  Peaslee,  17  N.  Y.  Supp. 
225.  And  see  Jenkins  v.  Levis,  25 
Kan.  479. 

*»  Wilson  V.  Harvey,  4  Lans.  507. 


"•  May  V.  FolBom,  113  Ala.  198,  20 
So.  984. 

"^Allison  V.  Schmitz.  31  Hun,  106; 
Richardson  v.  Campbell,  34  Neb. 
181,  51  N.  W.  753. 

»"Hann  v.  Dekater  (N.  J.  Eq.), 
20  Atl.  657;  Donnington  v.  Meeker, 
11  N.  J.  Eq.  362;  Smith  v.  Hollister, 
14  N.  J.  Eq.  153;  Conover  v.  Hobart, 
24  N.  J.  Eq.  120. 

*«  Dotterer  v.  Freeman,  88  Ga.  479, 
14  S.  E.  863. 

^  Stevens  v.  Reeves,  33  N.  J.  Eq. 
427. 

^Richardson  v.  Campbell  (Neb.), 
51  N.  W.  753;  Weyrich  v.  Hobleman. 
14  Neb.  432,  16  N.  W.  436;  Conrad 
V.  Gibbon,  29  Iowa,  120. 
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the  court  will  look  into  the  whole  transaction  to  determine  what  the 
intent  was,  not  only  into  the  acts  of  the  parties  at  the  time  of  the 
transaction,  but  subsequently.*** 

A  stipulation  for  the  pajrment  of  interest  at  the  highest  rate  allowed 
by  law,  at  periods  shorter  than  a  year,  whether  semi-annually  or  quar- 
terly, does  not  make  the  loan  usurious.**'  Neither  is  the  taking  of 
interest  at  the  highest  rate  allowed  by  law,  in  advance  for  a  whole 
year,  usurious.**^  Nor  is  the  taking  of  a  portion  of  such  interest  in 
advance  for  the  whole  term  of  the  mortgage  usurious.**' 

A  loan  upon  a  second  mortgage  at  the  highest  interest  allowed  by 
law  is  not  made  usurious  by  a  contract  made  by  the  mortgagee  with 
the  mortgagor  that  he  will  pay  off  a  first  mortgage,  a  smaller  amount, 
upon  the  same  property,  having  several  years  to  run,  and  bearing  a 
much  lower  rate  of  interest.*** 

A  verbal  agreement  for  an  additional  advantage  or  compensation  to 
the  lender,  in  addition  to  interest  reserved  at  the  highest  legal  rate, 
renders  the  mortgage  usurious.*"f 

Equity  will  interfere,  upon  a  proper  application,  to  prevent  the 
collection  of  usurious  interest  by  the  enforcement  of  a  mortgage,  when 


""Bardwell  v.  Howe,  Clarke  (N. 
Y.),  2S1;  Stelle  v.  Andrews,  19  N.  J. 
Eq.  409;  Lurton  v.  Jacksonville 
Loan  ft  B.  Asso.  187  111.  141,  58  N. 
B.  218,  aff'g  87  111.  App.  396.  See 
Pox  V.  Llpe,  24  Wend.  164;  Ouggen- 
helmer  v.  Qelszler,  81  N.  Y.  293; 
Knickerbocker  L.  Ins.  Co.  v.  Nel- 
son, 78  N.  Y.  137;  White  v.  Lucas, 
46  Iowa,  319;  Dozler  v.  Mitchell,  65 
Ala.  511.  Where  loan  was  made 
through  an  agent  Robinson  v. 
Blaker,  85  Minn.  242,  88  N.  W.  845. 

•"Meyer  v.  Muscatine,  1  Wall. 
384;  Fowler  v.  Equitable  Trust  Co. 
141  U.  S.  384, 12  Supp.  a.  1;  Mowry 
V.  Bishop,  5  Paige,  98;  Goodrich  v. 
Reimolds,  31  111.  490;  Brown  v. 
Mortgage  Co.  110  111.  235,  239;  Tel- 
ford V.  GarrelB,  132  111.  550,  554,  24 
N.  B.  573. 

""Tholen  v.  Duffy,  7  Kan.  405, 
and  cases  cited. 

•"Fowler  v.  Equitable  Trust  Co. 
141  U.  S.  384,  400,  12  Sup  Ct.  1.  In 
this  case  the  term  of  the  mortgage 
was  five  years,  and  three  per  cent 
of  the  ten  per  cent.  Interest  was 
taken  out  In  advance,  seven  per 
cent,  of  the  Interest  being  evidenced 
by  coupons  attached  to  the  bonds. 
Mr.  Justice  Harlan,  delivering  Judg- 
ment, said:  "Whether  that  doctrine 
would  apply  where  the  loan  was  for 
such  period  that  the  exaction  by  the 


lender  of  interest  in  advance  would, 
at  the  outset,  absorb  so  much  of  the 
principal  as  to  leave  the  borrower 
very  little  of  the  amount  agreed  to 
be  loaned  to  him,  we  need  not  say. 
The  present  case  does  not  require 
any  expression  of  opinion  upon  such 
a  point,  for  the  interest  reserved  in 
advance  on  the  loan  to  Fowler  was 
only  three  per  cent,  out  of  ten  per 
cent.;  and  a  reservation  to  that  ex- 
tent, it  would  seem,  is  protected  by 
the  decisions  of  the  state  court.  The 
defence  of  usury,  so  far  as  it  rests 
upon  the  fact  that  three  per  cent,  of 
the  stipulated  interest  was  taken  in 
advance  by  the  lender,  must,  there- 
fore, be  overruled."  It  Is  to  be  ob- 
served that  the  decision  had  refer- 
ence to  the  law  of  the  State  of  IIll- 

BOiS. 

•"  Hodgdon  v.  Davis,  6  Dak.  21,  50 
N.  W.  478. 

'•»  Vilas  v.  McBride,  17  N.  Y.  Supp. 
171.  In  this  case,  as  a  condition  of 
loaning  money  on  a  mortgage  on 
hotel  property  at  the  highest  legal 
rate,  it  was  agreed  to  give  the  lender 
the  manure  made  on  the  property, 
estimated  as  worth  $100  per  year, 
and  the  manure  was  for  several 
years  claimed  and  taken  by  the 
lender.  Such  agreement  rendered 
the  mortgage  usurious. 
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the  debtor  has  paid  or  tendered  all  that  either  law  or  equity  can  require 
him  to  pay.^"^ 

A  mortgage  loan  may  be  usurious  in  part  and  valid  in  part;  as,  for 
instance,  when  the  mortgage  covers  several  distinct  loans,  one  of 
which  was  usurious  in  consequence  of  the  payment  of  a  bonus,  but  the 
other  loans  were  not  usurious.  The  forfeiture  or  penalty  in  such  case 
will  be  confined  to  the  usurious  part  only.*** 

The  fact  that  there  was  included  in  the  loan  a  commission  to  the 
lender  for  storing,  weighing  and  selling  cotton  belonging  to  the  bor- 
rower, which  he  had  agreed  to  pay,  does  not  render  the  loan  usurious 
if  the  commission  is  reasonable.*** 

Where  a  borrower  executes  a  mortgage  negotiated  by  his  broker  in 
which,  in  compliance  with  the  conditions  imposed  by  the  lender,  the 
broker's  commissions  are  included,  and  the  lender  accepts  the  security 
and  makes  the  loan,  the  broker  does  not  thereby  become  the  agent  of 
the  lender,  and  the  loan  is  not  rendered  usurious  by  the  commissions 
included  in  the  mortgage.*** 

§  635.  Attorney's  fees.*** — A  stipulation  in  a  mortgage  to  secure  a 
loan,  to  pay  a  reasonable  attorney's  fee  in  case  of  foreclosure,  does  not 
render  the  contract  aisurious.***  A  provision  for  the  payment  of  dam- 
ages to  the  amount  of  five  or  ten  per  cent,  of  the  loan,  in  case  of  a  sale 
for  a  breach  of  the  condition,  may  not  be  usurious,**^  although  on  a 
mortgage  for  a  large  amount  such  a  percentage  would  be  unreason- 
able,**® and  the  court  would  allow,  only  a  reasonable  sum  to  be  col- 

»' V^aite  V.  Ballou,  19  Kan.  601.  llngsley  v.  Dean,  11  Ind.  331;  Huling 

»»Malm  V.  Hussey,  28  N.  J.  Eq.  v.  Drexell,  7  Watts,  126;  Munter  v. 

546.  Linn,  61  Ala.  492;  Fowler  v.  Equita- 

»*  Jarvis  v.  Southern  Grocery  Co.  ble  Trust  Co.  141  U.  S.  384,  12  Sup. 

63  Ark.  225,  38  S.  W.  148.   See  Har-  Ct.  1. 

mon  V.  Lehman,  85  Ala.  379,  5  So.        »•  Daly  v.  Maitland,  88  Pa.  St  384, 

197.  13  West  Jur.  204,  32  Am.  Rep.  457. 

"*  George  v.  New  England  Mortg.  In  Fowler  v.  Equitable  Trust  Co. 

Sec.  Co.  109  Ala.  548,  20  So.  331;  141  U.  S.  411,  12  Sup  Ct  8,  where 

Land  Mortgage,  Inv.  A  Agency  Co.  the  stipulation  in  a  trust  deed  to  se- 

y.  Vinson,  105  Ala.  389,  17  Sa  23;  cure  a  loan  of  $10,000  was  for  a  rea- 

American  Freehold  Land  Mortg.  Co.  sonable  attorney's  fee   not  exceed- 

V.  Sewell,  92  Ala.  163,  9  So.  143;  ing  five  per  cent,  in  case  of  fore- 

Ginn  V.  New  England  Mortg.  Sec.  closure,   Mr.  Justice   Harlan    said: 

Co.  92  Ala.  135,  8  So.  388;  American  "The  only  question  of  any  difficulty 

Mortg.  Co.  y.  King,  105  Ala  358,  16  is  whether  the  fee  stipulated   was 

So.  889;  Edinburg  Am.  Land  Mortg.  not  excessiye.   But  as  the  character 

Co.  y.  Peoples,  102  Ala.  241,  14  So.  and  extent  of  the  services  performed 

656.  by  the  plaintiff's  attorney  were  best 

^  See  §  1606.  known  to  the  court  below,  and  in 

"•Fowler  V.  Equitable  Trust  Co.  the  absence  of  any  evidence  as  to 

141  U.  S.  411,  12  Sup.  Ct.  8;  Barton  whether  the. fee  was  reasonable,  cod- 

y.  Bank,  122  111.  352,  355,  13  N.  E.  sidering  the ,  amount  inyolyed   and 

503.  the  nature  of  the  senrices  rendered. 

"'See  §  359;  Siegel  y.  Drumm,  21  we  are  not  prepared  to  reverse  the 

La.    Ann.    8;    Gambril    v.    Doe,    8  decree  because  of  the  allowance  to 

Blackf.  140,  44  Am.  Dec.  760;   Bil-  the   plaintiff  of   an   attorney's   fee 
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lected.**^  It  is  in  effect  only  a  stipulation  to  allow  compensation  for- 
extra  and  incidental  trouble  and  expense  in  consequence  of  the  sale; 
and  a  provision  for  the  payment  of  the  expenses  of  foreclosure,  and  a 
reasonable  attorney's  fee,  is  generally  held  valid  and  not  obnoxious  to- 
the  usury  laws.***  Whenever  the  stipulation  is  for  the  payment  of 
something  which  the  court  can  see  is  a  valid  and  legitimate  charge  or- 
expense,  it  will  be  upheld ;  but  if  the  stipulation  be  so  indefinite  that 
the  court  cannot  tell  whether  the  payment  was  intended  to  be  for^ 
something  legal  or  illegal,  it  will  not  be  upheld.  Accordingly  it  has 
been  held  that  a  stipulation  for  the  payment,  in  case  of  foreclosure,, 
of  the  costs  "and  fifty  dollars  as  liquidated  damages  for  the  fore- 
closure of  the  mortgage,'*  is  invalid.*"*  If  this  phrase  was  designed 
to  cover  attorney  fees,  if  it  was  only  designed  to  cover  a  legitimate- 
charge  or  expense,  why  did  the  parties  not  say  so?  If  the  damages 
were  for  usurious  interest,  of  course  they  could  not  be  allowed.*"* 

An  agreement,  by  the  borrower  of  money  on  the  security  of  a 
mortgage,  to  pay  a  reasonable  and  proper  charge  for  service  to  be- 
rendered  in  examining  his  title  and  drafting  his  securities,  would  not 
probably  be  regarded  by  any  court  as  constituting  usury.*^* 

§636.  An  agreement  to  pay  the  taxes  on  the  mortgaged  prop-^ 
erty,***  or  on  the  mortgage  debt,**"  or  the  insurance  premiums  on  the 

which  does  not  exceed  the  highest  71  N.  W.  144.    In  Califaraia  suclt 

sum  fixed  in  the  deed  of  trust"  an  agreement  is  by  the  Constitution^ 

"*  Munter  v.  Linn,  SI  Ala.  492.  art.  13,   §  5,  made  null  and  void. 

^Weatherby  v.  Smith,  30  Iowa,  But  a  contract  on  the  part  of  the. 

131,  6  Am.  Rep.  663 ;  Parham  v.  Pul-  mortgagee  to  credit  the  mortgagor 

liam,  5  Cold.  497;  Clawson  v.  Mun-  with  a  certain  per  cent  of  the  in- 

8on,  56  111.  394;  Shelton  v.  Aultman  terest  if   he   should   produce   each 

ft  Taylor  Co.  82  Ala.  315,  8  So.  232.  year    "the    proper    official    receipts 

In  Kentucky,   however,   it   is  held  showing  the  payment  of  all  taxes 

that  a  provision  for  the  payment  of  against  the  property,"  is  not  within 

an  attorney's  fee  upon  foreclosure  this  provision, 

is  against  public  policy,  and   also  A  clause  in  a  mortgage,  providing 

usurious  in  its  nature,  and  cannot  that  payments  to  the  mortgagor  of 

be  enforced.    Thomasson  v.  Town-  taxes  upon  the  mortgaged  premises 

send,    10    Bush,    114;     Rilling    v.  shall  be  secured  by  the  mortgage,  is 

Thompson,  12  Bush,  310.  not  within  the  constitutional  provi- 

"'Foote  V.  Sprague,  13  Kan.  155;  sion.  Marye  v.  Hart,  76  Cal.  291,  18 

Tholan  v.  Duffy,  7  Kan.  405.  Pac.  325. 

**Foote  V.  Sprague,  13  Kan.  155,  The  California  Pol.  Code,  §  3627, 

per  Valentine,  J.   And  see  Kurtz  v.  which  gives  the  owner  of  the  prop- 

Sponable,   6   Kan.   395;    Tholan    v.  erty  the  privilege  of  deducting  the 

DufPy.  7  Kan.  405.  amount  of  the  taxes  paid  by  him 

^See   Ellenbogen   v.    Griffey,   55  from  the  mortgage  debt,  is  permis- 

Ark.  268,  18  S.  W.  126.  sive,  and  not  mandatory,  and  does 

*•  Dutton  V.  Aurora,  114  111.  138.  not  prohibit  an   action  to  recover 

""Banks  v.  McClellan,  24  Md.  62,  the  same  from  the  mortga'ge.    San 

87  Am.  Dec.  594;   Detroit  v.  Board  Gabriel  Valley  Land  Water  Co.  v. 

of  Assessors,  91  Mich  78,  51  N.  W.  Witmer  Bros.  Co.  96  Cal.  623,  29  Pac. 

787;  Ranch  v.  Seip,  112  Mich.  612,  500. 
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mortgaged  property,*"®  in  addition  to  interest,  is  held  not  to  be  usuri- 
ous. 

§  637.  Exchange. — ^When  no  place  of  payment  is  named  in  the 
mortgage,  the  debt  is  generally  payable  to  the  mortgagee  wherever  he 
may  be  found.  If  made  payable  at  the  place  of  residence  of  the  mort- 
gagor, for  his  accommodation,  it  is  riot  usurious  for  him  to  allow  the 
mortgagee  the  difference  of  exchange  between  the  two  places;  unless 
it  appear  that  this  allowance  was  a  mere  device  on  the  part  of  the 
mortgagee  to  evade  the  usury  laws,  and  to  obtain  more  than  legal 
interest  for  the  use  of  his  money.**  ^ 

A  mortgage  given  in  the  United  States  at  a  time  when  gold  was  at 
a  premium,  in  settlement  of  a  debt  due  and  payable  in  a  foreign  coun- 
try where  gold  was  the  basis  of  the  currency,  is  not  usurious  by  reason 
of  including  the  current  premium  on  gold.**' 

A  mortgage  calling  for  payment  in  gold  coin  of  the  United  States 
of  the  then  standard  weight  and  fineness  is  valid,  and  may  be  enforced 
in  the  courts  without  violating  any  principle  of  law  or  public  policy, 
although  legal  tender  notes  and  silver  may  be  in  circulation.***  A 
State  cannot  by  statute  prohibit  a  stipulation  for  the  payment  of  the 
mortgage  debt  in  gold  coin  of  the  United  States,  and  provide  that 

any  debt  may  be  paid  in  any  kind  of  lawful  money.*^* 

• 

§  638.  A  mortgage  to  a  building  and  loan  association  is  not  usuri- 
ous when,  under  the  articles  of  association,  in  addition  to  monthly 
payments  of  interest,  the  mortgagor  is  bound,  both  by  the  mortgage 
and  as  a  member  of  the  association,  to  pay  certain  fines  and  imposi- 
tions.*^^   The  rate  of  interest  to  be  paid  under  such  mortgages  is 

New     England     Mortgiftge     Se-    Citizens'  Mut.  Loan  Asso.  v.  Web- 


curlty  Co.  v.  Gay,  83  Fed.  636. 

■"WllUams  V.  Hance.  7  Paige, 
581;  Riley  v.  Olln,  82  Ga.  312,  9  S. 
E.  1095 ;  Hughes  v.  Grlswold,  82  Ga. 
299.  9  S.  E.  1092. 

""Oliver  y.  Shoemaker,  35  Mich. 
464. 

•"  Dorr  V.  Hunter,  183  111.  432,  56 
N.  E.  159;  Gregory  v.  Morris,  96  U. 
S.  619;  Bronson  v.  Rodes,  7  Wall. 
229;  Belford  v.  Woodvard,  158  111. 
122;  McGoon  v.  Shirk,  54  111.  408. 

*"  Dennis  v.  Moses,  18  Wash.  537, 
52  Pac.  333,  40  L.  R.  A.  302. 

*"  Silver  V.  Barnes,  6  Bing.  N.  C. 
180;  Red  Bank  Mut.  Build,  ft  Loan 
Asso. -v.  Patterson,  27  N.  J.  Eq.  223; 
Building  Loan  A  Savings  Asso.  v. 
Vandervere,  11  N.  J.  Eq.  382,  where 
reasons  are  stated;  Massey  v.  Citi- 
zens' Building  Asso.  22  Kan.  624; 
Shannon  v.  Dunn,  43  N.  H.  194; 


ster,  25  Barb.  268;  Hekelnksmper 
V.  German  Building  Asso.  22  Kan. 
549;  Ocmulgee  Building  ft  Loan 
Asso.  V.  Thomson,  52  Ga.  427;  Hag* 
erman  v.  Ohio  Building  Asso.  25 
Ohio  St  186;  Reeves  v.  Ladies' 
Build.  Asso.  (Ark.),  19  S.  W.  917; 
Taylor  v.  Building  ft  L.  Asso. 
(Ark.)  19  S.  W.  918;  Borrowers'  4 
Inv.  Build.  Asso.  v.  Eklund,  190  III 
257,  60  N.  E.  521. 

Contra,  Citizens'  Security  ft  Land 
Co.  V.  Uhler,  48  Md.  455;  Hensel  v. 
International  ft  Build.  Loan  Asso. 
85  Tex.  215,  20  S.  W.  116. 

In  Pennsylvania  a  building  asso- 
ciation can  recover  on  its  mortgage 
only  the  money  actually  advanced 
to  its  stockholder,  with  legal  inter- 
est. Link  V.  Germantown  Building 
Asso.  89  Pa.  St.  15. 

As  to  statement  of  account  be- 
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necessarily  uncertain^  and  the  usury  laws  are  not  applicable  to  such 
loans.  Whenever  special  privileges  as  regards  the  taking  of  usury  are 
conferred  upon  such  an  association,  a  loan  will  not  be  held  to  be 
within  its  operation  unless  it  strictly  conforms  with  the  terms  of  the 
law.*^*  A  member  of  the  association,  who  has  given  to  it  a  mortgage 
to  secure  a.  loan  made  to  a  fellow-member,  is  liable  to  the  same  extent 
as  he  would  be  if  the  loan  had  been  made  to  himself,  and  cannot  plead 
usury  to  an  action  upon  the  mortgage.*^*  But  a  loan  by  such  an 
association  to  a  person  not  a  member  of  the  association  is  not  exempt 
from  the  provisions  of  the  interest  laws  of  the  State  where  the  con- 
tract is  to  be  performed.  If  the  borrower  from  such  an  association 
has  signed  no  written  articles  of  membership,  and  there  are  no  recitals 
of  membership  in  the  note  or  mortgage,  he  is  not  estopped  to  deny 
such  membership,  and  whether  he  is  a  member  or  not  is  a  question  to 
be  determined  like  any  other  issue  of  f act.*^* 

A  purchaser  of  land  subject  to  a  building  association  mortgage  who 
has  not  specifically  assumed  the  mortgage  may  set  up  the  defence  of 
usury  against  the  association.^^" 

The  appointment  of  a  receiver  of  such  an  association  being  equiva- 
lent to  a  dissolution  of  the  corporation,  the  weekly  dues  or  instalments 
which  a  mortgagor  has  contracted  to  pay  should  be  computed  only 
down  to  the  time  of  the  appointment.*^* 

§  639.  When  there  has  been  an  absolute  conTeyance  of  land,  with 
an  agreement  to  repurchase  within  a  fixed  time,  at  a  price  exceeding 
that  paid  for  it,  and  interest,  the  transaction  may  be  a  conditional 
sale,  in  which  case  it  is  not  affected  with  usury.  If,  however,  the 
transaction  be  a  mortgage,  it  is  usurious.  If  the  agreement  be  that 
the  grantee  will  reconvey  upon  the  payment  of  a  sum  named,  which 
is  in  fact  the  debt  secured,  together  with  a  certain  additional  sum 
annually  as  rent,  it  may  be  shown  that  this  annual  payment  is  for 
interest  and  taxes,  and  that,  deducting  the  estimated  amount  of  taxes, 
the  annual  payment  does  not  exceed  the  lawful  interest.*^^    As  al- 


tween  the  association  and  mort- 
gagor, see  Peter's  Building  Associa- 
tion V.  Jaecksch,  51  Md.  198;  Mc- 
Cahan  v.  Ck>lumblan  Building  Asso. 
40  Md.  226. 

'"Birmingham  v.  Md.  Land  ft 
Permanent  Homestead  Asso.  45  Md. 
541;  WiUlar  v.  Bait.  Butchers*  Loan 
ft  Annuity  Asso.  45  Md.  546. 

s"  Johnston  v.  Elizabeth,  ftc.  Asso. 
104  Pa.  St.  394. 

*^  Building  Association  v.  Thomp- 
son, 19  Kan.  821.  See,  also,  Lincoln 
Building  ft  Saving  Asso.  v.  Graham, 

40— Jones'  Mort. 


7  Neb.  173;  Wolbach  v.  Lehigh 
Building  Association,  84  Pa.  St.  211; 
Juniata  Building  ft  Loan  Asso.  v. 
Mixell.  84  Pa.  St  313. 

*»  Washington  Nat  Building  * 
Loan  Asso  v.  Andrews,  95  Md.  696, 
53  Atl.  573. 

•"Peter's  Building  Association  . v. 
Jaecksch,  51  Md.  198;  Low  Street 
Building  Asso.  v.  Zucker,  48  Md. 
449. 

*"  Kidder  v.  Vandersloop.  114  111. 
133,  28  N.  E.  460. 
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ready  noticed,  such  a  transaction  is  closely  observed  by  the  courts  in 
order  to  prevent  the  creditor  from  depriving  the  debtor  of  the  right 
of  redemption,  which  should  attach  to  it  as  a  mortgage.  The  transac- 
tion is,  moreover,  suspicious,  for  the  reason  that  it  easily  affords  a 
ready  cloak  for  usury.  It  will  not  be  sustained  as  a  conditional  sale,, 
unless  it  clearly  appears  that  it  was  in  good  faith  intended  as  such^ 
and  not  as  a  contrivance  to  cover  usury.*^' 

But  if  the  deed  was  made,  not  as  a  security  but  as  a  sale  in  payment 
of  a  debt,  and  the  grantee  subsequently  by  virtue  of  a  new  agreement 
reconveyed  the  land  to  the  grantor  for  the  amount  originally  paid  for 
it  with  usurious  interest  thereon,  it  is  held  that  the  usury  in  such  case 
does  not  avoid  the  deed  because  it  was  not  a  part  of  the  original  trans- 
action.*^^ 

In  a  mortgage  any  agreement  to  pay  more  than  the  sum  loaned  and 
lawful  interest  is  usury ;  and  usury  is  constituted  not  only  by  the  pay- 
ment of  money,  but  by  any  arrangement  whereby  the  lender  derives  a 
profit  or  advantage  beyond  the  interest  allowed  by  law.*®®  Where  the 
laws  make  usurious  contracts  void,  any  transaction  which  is  in  eflfect 
a  mortgage,  though  called  a  sale  by  the  parties,  and  is  usurious  in 
effect,  is  rendered  invalid.*®*  The  intent  is  deduced  from  the  fact. 
If  the  mortgagee  knowingly  and  voluntarily  takes  or  reserves  a  greater 
interest  than  is  allowed  by  law,  his  security  is  thereby  rendered  void, 
though  it  is  not  if  taken  by  mistake  or  accident.  But  aside  from 
mistake  or  accident,  evidence  will  not  be  allowed  to  show  that  the 
mortgagee  did  not  intend  to  violate  the  statute.*®* 

If  a  sale  of  land  or  of  goods  be  made  as  a  mere  device  to  cover  a 
loan  and  exact  excessive  interest,  the  false  cover  given  the  transaction 
will  not  be  allowed  to  defeat  the  statute.*®*  But  a  transaction  where- 
by a  purchaser  of  personal  property  gives  a  mortgage  on  land  to  ^ure 
the  price,  payable  in  one  year,  with  the  maximum  rate  of  interest,  and 
agrees  to  pay  fees  for  examining  the  title  and  for  preparing  and 
recording  the  mortgage,  will  be  adjudged  a  bona  fide  sale,  and  not  a 


""Oleason  v.  Burke,  20  N.  J.  Eq. 
300;  McLaren  v.  Clark,  80  Ga.  423, 
7  S.  E.  230;  Pope  v.  Marshall,  78 
Ga.  635,  4  S.  E.  116;  Morrison  v. 
Markham,  78  Ga.  161,  1  S.  E.  425. 

*"  Barfleld  v.  Jefferson,  78  Ga.  220, 
2  S.  E.  554. 

»«Gleason  v.  Burke,  20  N.  J.  Eq. 
300. 

»» Pope  V.  Marshall,  78  Ga.  635,  4 
S.  E.  116. 

«  Fiedler  v.  Darrin.  50  N.  Y.  437. 
"The  plaintiff  doubtless  hoped  and 
intended  to  cover  up  his  tracks,  to 
conceal  his  loan  and  the  reservation 


of  usurious  interest,  under  the  weak 
guise  of  a  purchase  and  resale,  and 
could  well  have  sworn  that  he  did 
not  intend  to  bring  himself  within 
the  condemnation  of  the  law.  But 
he  did  in  fact  loan  his  money  at  an 
illegal  interest,  and  has  failed  in  his 
attempt  to  evade  the  consequences." 
Per  Allen,  J. 

»*Struther8  v,  Drexel,  122  U.  S. 
487,  7  Sup.  Ct.  1293;  Ford  v.  Han- 
cock, 36  Ark.  248;  Grider  v.  Driver, 
46  Ark.  50;  Tillar  v.  Cleveland,  47 
Ark.  287, 1  S.  W.  516. 
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cloak  for  a  usurious  loan,  when  it  does  not  appear  that  the  parties 
considered  it  a  loan,  or  that  the  purchaser  ever  applied  for  a  loan.*** 
In  whatever  way  the  transaction  may  be  disguised,  if  it  be  in  fact 
a  loan  at  a  usurious  rate  of  interest,  the  security  taken  will  be  declared 
illegal.***  The  attempt  is  sometimes  made  to  conceal  usury  under 
the  guise  of  rent ;  as  where  a  mortgage  was  given  to  secure  a  loan  of 
$3,000,  without  any  agreement  about  interest,  but  the  mortgagee 
leased  the  mortgaged  premises  to  the  mortgagor  at  an  annual  rent  of 
$270,  which  was  held  to  be  an  agreement  for  usurious  interest.*® • 

§  640.  The  g^rantor  is  not  entitled  to  any  of  the  penalties  or  for- 
feitures given  by  the  statute  for  usury,  even  when  it  is  shown  that 
this  form  of  the  transaction  was  used  for  the  purpose  of  covering  up  a 
usurious  rate  of  interest  agreed  upon  between  the  parties,  although  a 
court  of  equity  will  allow  a  debtor  to  redeem,  when,  to  secure  a  loan 
of  money,  he  has  made  an  absolute  conveyance  of  land,  and  taken  an 
agreement  to  repurchase.  The  debtor  is  entitled  to  a  conveyance  upon 
the  payment  of  the  original  loan  with  legal  interest ;  but,  having  put 
the  transaction  into  such  a  form  that  he  is  obliged  to  ask  a  court  of 
equity  for  relief  from  the  letter  of  the  contract,  which  he  could  not 
obtain  at  law,  the  court  will  impose  terms  upon  him  to  do  equity.**^ 

§  641.  Sale  of  mortgage. — Although  a  valid  mortgage  once  issued 
may  be  sold  at  a  discount  without  involving  the  purchaser  in  any  of 
the  consequences  of  taking  usurious  interest,*  ®®  yet,  if  the  mortgage 
be  made  without  consideration  and  for  the  purpose  of  being  sold,  inas- 
much as  the  subsequent  sale  gives  it  vitality,  and  is  really  the  issuing 
of  it,  a  sale  at  a  discount  has  the  same  effect  in  rendering  it  void  as 
has  the  taking  of  a  bonus  by  the  piortgagee.**®  It  would  seem,  how- 
ever, that  one  purchasing  a  mortgage  at  a  discount  from  the  mort- 


'^EUenbogen  v.  Griffey,  55  Ark. 
268,  18  S.  W.  126.  This  was  not  in 
form  a  loan  of  money,  and  there  is 
nothing  to  show  that  it  was  in- 
tended as  a  loan,  or  that  it  was  such 
in  fact.  It  was  therefore,  in  sub- 
stance and  in  law,  a  sale.  As  there 
was  no  loan,  there  could  be  no  agree- 
ment to  pay  excessive  interest  for  a 
loan. 

"*Fitzsimons  v.  Baum,  44  Pa.  St 
32;  Birdsall  v.  Patterson,  51  N.  Y. 
43;  Andrews  v.  Poe,  30  Md.  486. 

■•  Gordon  v.  Hobart,  2  Story,  243. 
And  see  Gaither  v.  Clark,  67  Md.  18, 
8  Atl.  740;  Morrison  v.  Markham, 
78  Ga.  161,  1  S.  E.  425;  Grand  Order 
of  O.  F.  Ass'n  V.  Merklin,  65  Md. 
579,  5  Atl.  544. 


"^Heacock  v.  Swartwout,  28  111. 
291. 

*•§  832;  White  v.  Turner,  1  Hun, 
623;  Wyeth  v.  Branif,  14  Hun,  537, 
reversed  84  N.  Y.  627;  Dowe  v. 
Schutt,  2  Denio,  621;  Lovett  v.  Di- 
mond,  4  Edw.  22;  Mix  v.  Madison 
Ins.  Co.  11  Ind.  117;  Dunham  v. 
CudUpp,  94  N.  Y.  129;  Smith  v. 
Cross,  90  N.  Y.  549;  Sickles  v.  Flan- 
agan, 79  N.  Y.  224;  Sweny  v.  Peas- 
lee,  17  N.  Y.  Supp.  225. 

"•VIckery  v.  Dickson,  62  Barb. 
272.  And.  see  Walter  v.  Llnd.  16  N. 
J.  Bq.  445 :  Brooks  v.  Avery.  4  N.  Y. 
225;  Sickles  v.  Flanagan.  79  N.  Y. 
224.  See  Culver  v.  Bigelow,  43  Vt 
249. 
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gagort  agent,  in  whose  name  the  mortgage  stood,  without  knowledge 
of  the  agency,  would  not  incur  any  liability  for  usury. 

A  purchase  of  an  existing  mortgage  by  a  third  person  at  the  request 
of  the  mortgagor,  at  a  discount  from  the  face  of  the  mortgage,  and  an 
agreement  by  the  mortgagor  to  pay  the  full  amount  of  the  mortgage, 
the  purchaser  agreeing  to  extend  the  time  of  payment  of  the  mort- 
gage, do  not  make  the  mortgage  usurious.  A  new  bond  and  mortgage 
for  the  amount  of  the  original  mortgage  are  not  rendered  usurious  by 
such  purchase  at  a  discount.*** 

Where  the  mortgagee's  agent  withheld  pajrment  of  the  n\,oney 
loaned  for  three  or  four  months,  and  then  paid  only  a  part,  but  after- 
wards collected  interest  on  the  full  amount  of  the  mortgage,  and  it 
appeared  that  the  acts  of  the  agent  were  the  acts  of  the  mortgagee,  it 
was  held  that  the  penalty  of  usury  had  been  incurred.**^ 

Where  a  vendor  of  land  agreed  to  take  a  mortgage  for  a  part  of  the 
purchase-money,  and  in  anticipation  of  the  trade  arranged  to  sell  the 
mortgafec'at  a  discount,  and  merely  to  save  the  trouble  of  a  transfer 
had  the  mortgage  made  directly  to  the  purchaser  of  the  mortgage,  it 
was  held  the  transaction  was  not  usurious,  the  evidence  showing  that 
it  was  not  a  contrivance  to  evade  the  usury  laws.*®* 

A  sale  of  mortgage  bonds,  issued  by  a  corporation  authorized  to 
borrow  money  on  such  terms  as  its  directors  may  determine,  for  less 
than  their  face  value,  does  not  render  the  bonds  or  mortgage  void  for 


29S 


usury 

On  the  other  hand,  a  sale  of  mortgage  securities  at  a  premium  by 
the  mortgagee  does  not  subject  him  to  an  action  for  the  recovery  of 
the  premium  on  the  ground  of  usury.*** 

§  642.  If  the  agent  of  the  mortgagee,  in  makii^  the  loan,  exacts 
a  payment  to  himself  by  way  of  commission  for  making  the  loan,  the 
agent  having  special  and  limited  authority,  and  having  no  regular  and 
established  connection  with  the  lender,  the  loan  is  not  necessarily  nor 
usually  rendered  usurious.***  The  brokerage  in  excess  of  legal  interest 
cannot  affect  the  principal,  when  it  is  paid  without  his  knowledge  and 


»*  Sweny  v.  Peaslee,  17  N.  Y.  Supp. 
225;  Crane  v.  Price,  35  N.  Y.  494; 
Sullivan  Savings  Institution  v.  Cope- 
land.  71  Iowa,  67,  32  N.  W.  95. 

•*  Barr  v.  African,  &c.  Church  (N. 
J.).  10  Atl.  287. 

""Armstrong  v.  Freeman,  9  Neb. 
11,  2  N.  W.  353. 

"•  Traders'  Nat.  Bank  v.  Lawrence 
Manuf.  Co.  100  N.  C.  345,  3  S.  E.  363. 

»*  Culver  V.  Blgelow,  43  Vt.  249.  • 

■"Fowler  v.  Equitable  Trust  Co. 
141  U.  S.  384.  12  Sup.  Ct.  1,  per  Har- 


lan, J.;  Van  Wyck  v.  Watters,  81  N. 
Y.  352,  16  Hun,  209;  Guggenheimer 
V.  Grlszler,  81  N.  Y.  293 ;  Condit  v. 
Baldwin,  21  N.  Y.  219,  78  Am.  Dec. 
187;  Belfv,  Day.  32  N.  Y.  165; 
Wyeth  V.  Branif.  14  Hun,  637,  re- 
versed 84  N.  Y.  627;  Mut.  L.  Ins. 
Co.  V.  Kashaw,  66  N.  Y.  544;  Rogers 
V.  Buckingham,  33  Con.  81;  Eslava 
V.  Crampton,  61  Ala.  507;  PhilUps 
V.  Roberts.  90  111.  952;  Jennings  v. 
Hunt.  6  Bradw.  523;  LAudis  v.  Sax- 
ton,  89  Mo.  375,  1  S.  W.  359. 
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he  derives  no  benefit  from  it.^®*  It  has  been  attempted,  however,  to 
establish  the  rule  that  such  brokerage  makes  the  mortgage  usurious^ 
unless  it  be  taken  by  virtue  of  an  independent  agreement  between  the 
borrower  and  the  broker.  If,  for  instance,  the  borrower  pays  to  the 
broker  a  premium  in  excess  of  legal  interest,  though  the  latter  had 
been  instructed  by  his  principal  to  loan  at  lawful  interest,  and  no 
part  of  the  premium  was  received  by  the  lender,  but  the  borrower  has 
no  knowledge  that  it  is  all  retained  by  the  agent,  the  loan  is  considered 
usurious.^®^  But  the  latest  and  best  considered  decision  affirm  the 
rule  as  first  stated.**®  These  decisions  are  based  upon  the  .principle 
that  the  lender  did  not,  either  expressly  or  impliedly,  authorize  the 
agent  to  do  an  illegal  act;  and  therefore  the  wrongful  act  of  the  agent 
in  extorting  a  bonus  for  himself  does  not  affect  the  lender  so  long  as 
he  does  not  participate  in  the  extortion  or  in  the  results  of  it,  but 
seeks  to  enforce  the  security  for  the  precise  amount  he  loaned  with 
lawful  interest. 

Upon  the  same  principle  a  bonus  received  by  one  trustee  in  making 
a  loan  upon  a  mortgage  for  a  trust  estate  does  not  avoid  the  mortgage 
if  it  appears  that  the  bonus  was  taken  without  the  authority  or  knowl- 
edge of  the  other  trustees.^** 

If  an  attorney  take  a  mortgage  in  his  own  name  for  a  client,  and 
receive  from  the  mortgagor  a  sum  of  money  as  compensation  for  ex- 
amining the  title  to  the  premises,  the  transaction  is  not  thereby  made 
usurious.*®^ 

The  declarations  of  an  agent  of  the  mortgagor,  to  whom  a  mortgage 
has  been  made  for  the  purpose  of  enabling  him  to  borrow  money  for 
the  mortgagor,  that  he  owned  the  mortgage,  and  that  it  was  given 
upon  a  previously  existing  indebtedness  to  him,  if  false  and  unauthor- 
ized, are  not  binding  upon  the  mortgagor,  and  do  not  estop  him  to 
deny  them  and  set  up  the  defence  of  usury.*®^ 

"•Gray  v.  Van  Blarcom,  29  N.  J.  24  N.  E.  428;  May  v.  Flint,  54  Ark. 

E^q.  454;  Conover  v.  Van  Mater,  18  573,  16  S.  W.  575;  Glnn  v.  New  Eng- 

N.  J.  Eq.  481;  Muir  v.  Newark  Sav-  land  Sec.  Co.  92  Ala.  135,  8  So.  388; 

ings  Inst.  16  N.  J.  Eq.  537;  Spring  American    Freehold    Mortg.    Co.   v. 

V.  Reed,  28  N.  J.  Eq.  345;  Manning  Sewall,  92  Ala.  163,  9  So.  143. 

V.  Young,   28   N.  J.  Eq.   568;    New  "^Estevez  v.  Purdy,   6   Hun,   46; 

England  Mortgage  Security  Co.  v.  Tiedemann  v.  Ackerman,   16   Hun, 

Gay,  33  Fed.  636;  Pass  v.  New  Eng-  307.    And  see  Algur  v.  Gardner,  54 

land  Mortgage  Security  Co.  66  Miss.  N.  Y.   360.    The  doctrine   of  these 

365,  6  So.  239;  Hughes  v.  Griswold,  cases  is  criticised  in  Gray  v.  Van 

82  Ga.  299.  9  S.  E.  1092;   Merck  v.  Blarcom,  29  N.  J.  Eq.  454. 

Mortgage  Co.   79  Ga.   213,   7   S.  E.  «*Estevez  v.  Purdy,  66  N.  Y.  446; 

265;  Fowler  v.  Equitable  Trust  Co.  Jordan  v.  Humphrey,  31  Minn.  495, 

141  U.  S.  384,  12  Sup.  Ct.  1;  Hoyt  v.  18  N.  W.  450. 

Institution,  110  111.  390,  394;  Telford  »•  Van  Wyck  v.  Watters,  16  Hun, 

V.  Garrels.  132  111.  550,  554.' 24  N.  E.  209;  Stout  v.  Rider,  12  Hun,  574. 

573;   Sanford  v.  Kane.  133  111.  199,  »«>  Dayton  v.  Moore,  30  N.  J.  Eq. 

205.  24  N.  E.  414.  23  Am.  St.  Rep.  543. 

603;  Ryan  v.  Sanford,  133  111.  291,  ^'New  York  Life  Ins.  A  Trust  Co. 
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§  642a.  When  the  agent  ib  the  lender's  general  agent,  having 
authority  to  loan  his  money  in  such  sums  and  at  such  times  as  he 
pleases^  and  is  only  restricted  to  obtain  not  less  than  a  stipulated  rate 
of  interest,  if  the  agent  exacts  usury  upon  his  loans,  the  principal  is 
presumed  to  have  knowledge  of  such  exaction  and  to  have  authorized 
it ;  and  in  such  case,  unless  this  presumption  is  rebutted,  the  transac- 
tion will  be  held  usurious.**^  But  the  fact  that  a  loan  agent,  who  is 
in  the  habit  of  sending  applications  to  an  insurance  company,  is  the 
agent  of  sudi  company  for  the  purpose  of  procuring  insurance,  does 
not  constitute  him  the  general  agent  of  the  company,  so  as  to  render 
it  liable  for  usury  by  reason  of  commissions  exacted  by  him.*** 

Even  if  the  agent  has  not  full  authority  to  make  loans  for  his  prin- 
cipal, but  only  to  examine  applications  and  securities  and  to  recom- 
mend loans,  if  his  agency  is  regularly  established  and  continuous,  he 
is  in  some  States  regarded  so  far  the  agent  of  the  lender  that  com- 
missions exacted  from  the  borrower,  beyond  the  highest  rate  of  inter- 
est allowed  by  law,  render  his  loans  usurious.  Thus,  where  a  trust 
company  appointed  an  agent  to  procure  and  forward  applications  for 
loans,  with  the  understanding  that  he  should  receive  no  compensation 
from  the  company,  but  is  to  obtain  his  remuneration  from  borrowers, 
and  he  thereafter,  in  communications  to  the  company  and  others,  styles 
himself  as  its  agent,  he  must  be  so  considered ;  and  under  the  law  in 
Illinois  a  pajrment  to  him  of  a  commission  by  the  borrower,  for  secur- 
ing a  loan  from  the  company  at  the  highest  legal  rate,  makes  the 
transaction  usurious.*** 


V.  Beebe,  7  N.  Y.  364.  See.  however, 
Ahern  v.  Goodspeed,  72  N,  Y.  108; 
Piatt  V.  Newcomb,  27  Hun,  186. 

■"Stevens  v.  Meers,  11  111.  App. 
138. 

"•Cox  V.  Ins.  Co.  113  111.  382; 
Massachusetts  Mut.  L.  Ins.  Co.  v. 
Boggs,  121  111.  119,  13  N.  E.  550. 

"*  Fowler  v.  Equitable  Trust  Co. 
141  U.  S..  384,  12  Sup.  Ct  1,  follow- 
ing Payne  v.  Newcomb,  100  111.  611. 
See,  also,  Hoyt  v.  Institution,  110 
111.  390,  394;  Ballinger  y.  Bourland, 
87  111.  513;  Phillips  v.  Roberts,  90 
111.  492;  Boylston  v.  Bain,  90  111. 
283;  Klhlholz  v.  Wolf.  103  111.  362, 
366;  Meers  v.  Stevens.  106  111.  549, 
552;  Ammondson  v.  Ryan,  111  111. 
506,  510;  Insurance  Co.  v.  Boggs,  121 
111.  119,  127.  13  N.  E.  550. 

Mr.  Justice  Harlan,  delivering  the 
opinion  in  Fowler  v.  Equitable 
Trust  Co.  141  U.  S.  384,  12  Sup.  Ct 
1,  after  examining  the  Illinois  cases 
just  cited,  said:  "In  view  of  the  de- 
cisions  of  the   Supreme   Court   of 


Illinois,  and  the  manifest  policy  of 
the  law  of  that  State  relating  to 
usury,  we  cannot  adjudge  that  a 
loan,  under  a  fixed  arrangement  be- 
tween the  lender  and  an  individual 
that  the  latter  will  act  as  the  agent 
of  the  former  at  a  particular  place, 
and  obtain  compensation  for  his 
services  by  way  of  commissions  ex- 
acted from  the  borrower,  is  to  be 
governed  by  the  same  principles 
that  apply  in  the  case  of  one  hold- 
ing no  relations  of  agency  with  the 
lender,  but  is  a  mere  broker,  who 
gets  his  commissions  from  the  bor- 
rower, without  the  knowledge,  au- 
thority, or  assent  of  the  lender.  It  is 
not  consistent  with  the  law  of  Illi- 
nois, as  declared  by  its  highest 
court,  that  the  lender,  when  taking 
the  highest  rate  of  interest,  shall 
impose  upon  borrowers  the  expense 
of  maintaining  agencies  in  different 
parts  of  the  State  through  which 
loans  may  be  obtained.  We  there- 
fore hold  that  the  exaction  by  the 
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But  if  the  interest  reserved,  together  with  the  commission  paid  to 
the  lender's  agent,  does  not  exceed  the  highest  rate  of  interest  allowed 
by  law,  the  transaction  is  not  usurious.*®* 

§  642b.  If  the  broker  or  intermediary  between  the  borrower  and 
lender  is  not  the  a^ent  of  the  lender,  the  latter  is  not  affected  by  pay- 
ments made  by  the  borrower  to  the  broker.  The  rule  is  well  stated 
by  Chief  Justice  Buckley  in  a  recent  case  in  Georgia  :'"•  *'Where  the 
lender  of  money  neither  takes  nor  contracts  to  take  anything  beyond 
lawful  interest,  the  loan  is  not  rendered  usurious  by  what  the  bor- 
rower does  in  procuring  the  loan  and  using  its  proceeds.  Thus,  that 
the  borrower  contracts  with  one  engaged  in  the  intermediary  business 
of  procuring  loans,  to  pay  him  out  of  the  loan  for  his  services,  and 
does  so  pay  him,  such  payment  will  not  infect  the  loan,  the  lender 
having  no  interest  in  such  intermediary  business  or  its  proceeds."'®^ 

There  are,  however,  numerous  decisions  to  the  effect  that,  if  the 
mortgagee  knew  when  he  accepted  the  loan  that  the  broker  was  exact- 
ing payment  beyond  a  rasonable  sum  for  commissions  and  expenses, 
the  loan  will  be  held  to  be  usurious,  though  the  broker  was  not  acting 
as  the  special  agent  of  the  mortgagee,  even  if  the  latter  did  not  share 
in  the  usurious  exaction. 

§  643.  The  burden  of  proof  that  the  mortgage  is  usurious  is  usually 
upon  the  mortgagor.  He  is  impeaching  his  own  obligation  formally 
executed  under  seal,  and  must  establish  the  facts  to  constitute  usury 
beyond  a  reasonable  doubt.  An  even  balance  of  testimony  is  not  suffi- 
cient; there  must  be  a  clear  preponderance.*®®    When  the  contract  is 


trust  company's  agent,  pursuant  to 
his  general  arrangement  with  it,  of 
commissions  over  and  above  the  ten 
pen  cent,  interest  stipulated  to  be 
paid  by  the  borrower,  rendered  this 
loan  usurious." 

••Fowler  v.  Equitable  Trust  Co. 
141  U.  S.  411,  12  Sup  Ct.  1;  McGov- 
em  V.  Union  Mut  L.  Ins.  Co.  109 
111.  151;  Barton  v.  Farmers'  ft  M. 
Nat  Bank,  122  111.  352,  355,  13  N.  E. 
503. 

*»  Merck  v.  Mortgage  Co.  79  Ga. 
213,  7  S.  E.  265.  And  see  Brown  v. 
Brown  (S.  C),  17  S.  E.  452,  456, 
where  Mclver,  C.  J.,  in  a  dissenting 
opinion,  says:  "The  fact  that  the 
borrower  has  paid  or  contracted  to 
pay  some  one  else  an  amount, — ^how- 
ever exorbitant, — ^not  for  the  'hir- 
ing, lending,  or  use  of  money,'  but 
for  the  services  of  such  person  in 
negotiating  the  loan,  connot  possibly 
affect  the  question,  for  that  does  not 


come  within  the  terms  of  the  stat- 
ute." 

~' Brown  v.  Brown,  38  S.  C.  173. 
17  S.  E.  452,  Mclver,  C.  J.,  dissent- 
ing; Nichols  V.  Osborn,  41  N.  J.  Eq. 
92,  3  Atl.  156;  Payne  v.  Newcomb, 
100  111.  611;  Brigham  v.  Myers,  51 
Iowa,  397,  1  N.  W.  613;  CaU  v.  Pal- 
mer, 116  U.  S.  98,  6  Sup.  Ct.  301; 
Bonus  V.  Trefz  (N.  J.  Ch.),  2  Atl. 
369;  Demarest  v.  Van  Denberg,  41 
N.  J.  Eq.  63,  3  Atl.  69.  and  cases 
there  cited;  Boyd  v.  Engelbrecht, 
36  N.  J.  Eq.  612;  Sherwood  v. 
Roundtree.  32  Fed.  113,  120. 

"•Hotel  Co.  V.  Wade,  97  U.  S.  13: 
New  England  Mortgage  Security 
Co.  V.  Gay,  33  Fed  Rep.  636.  The  de- 
fence of  usury,  involving  a  crime, 
cannot  be  established  by  surmise 
and  conjecture,  or  by  inference  en- 
tirely uncertain.  Baldwin  v.  Doying, 
114  N.  Y.  452,  457.  21  N.  E.  1007; 
Stillman    v.    Northrup,    109    N.    Y. 
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upon  its  face  for  legal  interest  only,  usnry  can  be  established  only  by 
proof  of  a  corrupt  agreement.  It  is  a  defence  not  favored  in  equity; 
and,  especially  when  the  consequence  is  to  forfeit  the  whole  debt,  the 
defence  is  considered  unconscientious.*^*  When  the  penalty  is  a  for- 
feiture of  the  illegal  interest,  or  of  all  interest,  even  although  the 
defence  is  not  considered  unconscientious,  the  rule  of  evidence,  that 
the  defence  must  be  clearly  made  out,  is  applied  both  at  law  and  in 
equity.*^^ 

There  is  a  distinction  between  the  rights  of  a  mortgagor  when 
defending  on  the  ground  of  usury  and.his  rights  when  he  applies  to  a 
court  of  equity  for  relief  against  a  usurious  contract ;  for  while  in  the 
former  case  he  may  avail  himself  fully  of  the  statute,  in  the  latter 
case  he  must  do  equity  before  he  can  obtain  equity,  and  must  pay  the 
debt  with  legal  interest.'*^ 

In  a  mortgage  for  purchase-money,  the  fact  that  the  sum  secured  is 
greater  than  that  named  in  the  consideration  of  the  conveyance  to  the 
mortgagor,  with  interest,  is  no  evidence  that  the  difference  is  usury.*" 

When,  at  the  time  of  an  agreement  for  a  mortgage  loan,  nothing  is 
said  as  to  the  rate  of  interest,  the  law  implies  it  to  be  that  limited  by 
statute,  and  to  increase  or  alter  it  a  special  agreement  is  necessary; 
and  if  the  defence  of  usury  is  interposed,  the  burden  of  showing  that 
such  an  agreement  was  made  is  upon  the  mortgagor.  Therefore  where 
a  mortgagor  by  the  terms  of  his  agreement  was  to  pay  the  attorney's 
fees,  and  one  item  of  the  attorney's  bill  was  a  commission  for  obtain- 
ing the  loan,  and  there  was  no  foundation  for  the  charge,  which  was 
intended  for  the  benefit  of  the  mortgagee,  and  was  in  fact  retained  by 
him  against  the  objection  of  the  mortgagor,  it  was  held  that  these 


473,  17  N.  E.  379;  Culver  v.  Pull- 
man, 12  N.  Y.  Supp.  663;  Sweny  v. 
PeaSlee,  17  N.  Y.  Supp.  225.  If,  up- 
on the  whole  case,  the  evidence  is 
as  consistent  with  the  absence  as 
with  the  presence  of  usury,  the 
party  alleging  the  usury  must  fail. 
Morrison  v.  Verdenal,  5  N.  Y.  Supp. 
606;  Booth  v.  Swezey,  8  N.  Y.  276; 
Smith  v.  Marvin,  27  N.  Y.  137; 
Sweny.  v.  Peaslee,  17  N.  Y.  Supp. 
225;  Gillette  v.  Ballard,  25  N.  J.  Eq. 
491;  Insurance  Co.  v.  Crane,  25  N. 
J.  Eq.  422;  Borden  v.  Trustees  (N. 
J.),  21  Atl.  40.  In  Brolasky  v.  Miller, 
8  N.  J.  Eq.  790,  Mr.  Justice  Potts 
said:  "Usury  must  be  strictly 
proved.  It  is  not  sufBclent  for  the 
party  who  sets  it  up  to  make  out  a 
probable  case.  ...  It  is  not 
enough  that  the  circumstances 
proved    render   it   highly   probable 


that  there  was  a  corrupt  bargain. 
Such  a  bargain  must  be  proved,  and 
not  left  to  conjecture."  Citing  Bro- 
lasky V.  Miller,  8  N.  J.  Eq.  790; 
Tanning  Co.  v.  Turner,  14  N.  J.  'Eq. 
326;  Barcalow  v.  Sanderson,  17  N. 
J.  Eq.  460;  Conover  v.  Van  Mater. 
18  N.  J.  Eq.  481;  Morris  v.  Taylor. 
22  N.  J.  Eq.  438,  on  appeal  22  N.  J. 
Eq.  609;  Rowland  v.  Rowland,  40 
N.  J,  Eq.  281. 

"•Conover  v.  Van  Mater,  18  N.  J. 
Eq.  481. 

""  Conover  v.  Van  Mater,  18  N.  J. 
Eq.  481. 

»"  Clark  V.  Finlon,  90  111.  245; 
Tooke  V.  Newman,  75  111.  215;  Gore 
V.  Lewis,  109  N.  C.  539,  13  S.  E. 
909. 

"»Vesey  v.  Ockington,  16  N.  H. 
479. 
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facts  did  not  sustain  a  defence  of  nsury^  as  there  was  no  agreement  or 
intent  on  the  part  of  the  mortgagor  to  pay  usury,  and  he  was,  in  f  act,, 
entitled  to  recover  the  amount  retained  by  the  mortgagee.*** 

Usury  must  be  specially  and  particularly  pleaded,  or  it  will  not  be 
considered  as  a  defence.*** 

Where  usury  renders  the  contract  void,  a  sale  under  a  power  con- 
tained in  a  usurious  mortgage  may  be  enjoined,**'  and  an  injunction* 
against  foreclosure  by  suit  may  be  granted  and  continued  until  a  trial 
of  the  issue  of  usury.*** 

§  644.    It  has  sometimes  been  held  that  the  defence  of  usury  is  so« 
ezduiiyely  personal  that  it  cannot  be  made  by  any  one  but  the  mort- 
gagor or  his  privies  in  blood,  estate,  or  contract ;  and  that  a  subsequent 
incumbrancer  or  purchaser  cannot  set  it  up,**^  nor  a  surety  avail  him*^ 


*"  Guggenheimer  v.  Qelssler,  81  N. 
y.  293. 

'«« 9*1800;  Paddock  v.  Pish,  10 
Fed.  125;  Whately  v.  Barker,  79  Oa. 
790,  4  S.  B.  387 ;  Kilpatrick  v.  Hen- 
son,  81  Ala.  464,  1  So.  188. 

"•8  1808. 

"» Bhrgott  V.  Forgotston,  17  N.  Y. 
Snpp.  381. 

'^^Wisoonsin:  Ready  v.  Huebner, 
46  Wis.  692,  1  N.  W.  344,  32  Am. 
Rep.  749;  Bensley  v.  Homier,  42 
Wis.  631.  minoli:  Darst  v.  Bates, 
95  111.  493;  Safford  v.  Vail,  22  lU. 
327;  Mason  v.  Pierce,  142  111.  331, 
31  N.  E.  503;  Union  Nat  Bank  v. 
International  Bank,  123  111.  610,  14 
N.  E.  859.  West  Virginia:  Barbour 
V.  Tompkins,  31  W.  Va.  410.  416,  7 
S.  B.  1.  Oregon:  Holladay  v.  Holla- 
day,  13  Oreg.  523,  11  Pac.  260,  12 
Pac.  821.  Hebraika:  Cheney  v.  Dun- 
lap,  27  Neb.  401,  43  N.  W.  178. 
Vermont:  Lamoille  Go.  Nat.  Bank 
V.  Bingham,  50  Vt  105,  28  Am.  Rep. 
490.  Xiehigan:  Sellers  v.  Botsford, 
11  Mich.  59.  Alabama:  Baskins  v. 
Calhoun,  45  Ala.  582;  Fenno  v. 
Sayre,  3  Ala.  458;  McGuire  v.  Van 
Pelt,  55  Ala.  344;  Butts  v.  Brough- 
ton,  72  Ala.  294;  Moses  v.  Home 
Build,  ft  L.  Asso.  100  Ala.  465,  14 
So.  412.  Nor  by  mortgagor's  wife 
claiming  under  a  subsequent  volun- 
tary conveyance.  Cain  v.  Gimon,  36 
Ala.  168.  Nor  by  a  terre-tenant  of 
the  mortgaged  premises.  In  Hunt 
V.  Acre,  28  Ala.  580,  it  was  assumed 
that  the  defence  of  usury  might  be 
set  up  by  the  heirs  of  the  mort- 
gagor. 

In  Ready  v.  Huebner.  46  Wis.  692, 
1  N.  W.  344,  32  Am.  Rep.  749,  Cole, 


J.,  says:  "It  is  true  there  is  a  clasa. 
of  cases  which  hold  that  the  pur- 
chaser generally — ^not  of  the  mere 
equity  of  redemption— of  property 
charged  with  an  usurious  lien  or- 
claim  can  allege  the  usury  and  de- 
feat the  claim,  when  the  convey- 
ance shows  that  the  vendor  con- 
veyed the  property  discharged  of 
such  lien.  Newman  v.  Kershaw,  10- 
Wis.  333;  Ludington  v.  Harris,  21 
Wis.  240;  Hartley  v.  Harrison,'  24 
N.  Y.  170,  176;  BuUard  v.  Raynor,.. 
30  N.  T.  197;  Chamberlain  v.  Demp- 
sey,  36  N.  Y.  144,  149;  Williams  v. 
Tilt,  86  N.  Y.  319i  The  reason  given 
in  some  of  these  cases  for  such  a 
ruling  is,  that  the  purchaser,  under 
such  circumstances,  succeeds  to  all 
the  relations  of  his  vendor  in  re- 
spect to  the  property,  and  therefore 
necessarily  acquires  the  right  to 
question  the  validity  of  the  usurious 
security  in  protection  of  his  title." 
In  Union  Nat.  Bank  v.  Interna- 
tional Bank,  128  111.  510,  14  N.  E. 
859,  in  which  it  was  held  that  a 
Junior  mortgagee  not  in  possession 
could  not  set  up  this  defence.  Judge 
Schofleld  reviewed  the  earlier  cases 
in  Illinois,  and  showed  that  the 
question  had  never  before  been  ad- 
judicated in  that  State,  though  re- 
marks had  been  made  upon  It  which 
were  unnecessary  to  the  decision  of 
the  cases  in  which  they  were  made. 
He  said:  "There  can  be  no  ground 
for  pretending  that  there  is  privity 
between  the  mortgagor  and  the  usu- 
rious mortgage  and  the  mortgagee 
of  a  subsequent  and  Junior  mort- 
gage, other  than  by  contract  or  in 
estate;  and.  we  think  it  quite  clear- 
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self  of  usury  paid  by  his  principal.***  But  the  doctrine  more  generally 
adopted  is  that  not  only  the  mortgagor,  but  any  person  who  is  seised 
of  his  estate  and  vested  with  his  rights,  unless  he  has  assumed  the 
payment  of  the  mortgage,  may  interpose  this  defence,  although  a 
mere  stranger  cannot.***  Thus,  a  voluntary  assignee  of  the  mortgagor 
for  the  payment  of  his  debts  may  set  up  usury  in  the  mortgage.***  So 
may  a  judgment  or  execution  creditor  of  the. mortgagor;***  or  a  pur- 
chaser of  the  equity  of  redemption,***  unless  he  has  assumed  the  pay- 
ment of  the  mortgage,  or  bought  subject  to  it;***  or  a  junior  mort- 
gagee.***   Any  one  in  legal  privity  with  the  mortgagor,  unless  he  has 


that  there  Is  no  privity  in  either  of 
these  respects.  It  is  enough  to  say, 
on  the  question  of  privity  by  con- 
tract that  the  Junior  mortgagee  was 
neither  directly  nor  Indirectly  a 
party  to  the  usurious  contract,  and 
he  derives  and  makes  claim  to  no 
right  through  or  resulting  from  It 
.  .  .  But  It  would  seem  to  be  self- 
evident  that  the  same  right  to  elect 
to  plead  usury  to  a  mortgage,  or  to 
waive  the  usury  and  affirm  Uie  en- 
tire validity  of  the  mortgage,  can- 
not be  In  different  and  distinct  par- 
ties in  interest  at  the  same  time; 
for,  if  this  were  not  so,  one  party 
might  elect  to  do  one  thing,  and  the 
other  party  might  elect  to  do  di- 
rectly the  opposite,  and  thus  one 
election  would  nullify  the  other. 
The  equity  of  redemption  of  the 
mortgagor  is  the  right  to  redeem 
from  the  first  and  senior  mortgage, 
either  by  p&jiJkg  the  amount  of  the 
principal  debt  only,  or  by  paying 
that  amount  and  the  amount  of  in- 
terest usurlously  contracted  to  be 
paid,  as  he  snail  elect  The  junior 
mortgage,  conveying  a  lien  only  on 
that  right,  does  not  cut  it  off,  but 
leaves  it  still  to  be  exercised  by  the 
mortgagor  until  he  shall  terminate 
it  by  grant  or  it  shall  be  terminated 
by  foreclosure.  The  Junior  mortgage 
does  not  therefore,  occupy  the  same 
relation  towards  the  property  that 
the  mortgagor  did  before  he  exe- 
cuted that  mortgage;  and,  since  the 
mortgagor  has  not  parted  with  his 
right  of  election  to  plead  or  to  waive 
the  defence  of  usury,  it  Is  Impossi- 
ble that  the  Junior  mortgagee  can 
have  acquired  it" 

*^'  Lamoille  Co.  Nat.  Bank  v.  Bing- 
ham, 60  Vt.  105,  28  Am.  Rep.  490. 

«»Brolasky  v.  Miller.  9  N.  J.  Bq. 
807;  Westerfield  v.  Bried.  26  N.  J. 
Eq.  357;  Butts  v.  Broughton,  72  Ala. 


294;  Devlin  v.  Shannon,  65  How. 
Pr.  148;  Mason  v.  hard,  40  N.  T. 
476;  Williams  v.  TIH,  36  N.  Y.  319; 
Johnson  v.  Lasker  Real  Bstate  Asso. 
(Tex.)  21  S.  W.  961,  quoting  text 
Crawford  v.  Nlmmons,  180  111.  143, 
54  N.  E.  209;  Maher  v.  Lanfrom,  86 
111.  513;  Union  Nat  Bank  v.  Inter- 
national Bank,  123  111.  510,  14  N.  E. 
859;  Mason  v.  Pierce,  142  111.  331. 
31  N.  E.  503. 

***Pearsall  v.  Kingsland,  3  Edw. 
195.  But  a  purchaser  at  a  sale  by 
an  assignee  In  bankruptcy  cannot 
set  up  usury  In  a  mortgage.  Nai^ce 
V.  Gregory,  6  Lea,  343,  40  Am.  Rep. 
41. 

•*»Carow  V.  Kelly,  69  Barb.  239; 
Thompson  v.  Van  Vechten,  27  N.  Y. 
668;  Dlx  v.  Van  Wyck,  2  Hill,  522. 

Contra,  Mason  v.  Pierce,  142  111. 
331,  31  N.  B.  503. 

***  f  746;  Oreen  v.  Kemp,  13  Mass. 
515,  7  Am.  Dec.  169;  Bridge  v.  Hub- 
bard, 15  Mass.  96,  103,  8  Am.  Dec. 
86;  Gunnison  v.  Gregg,  20  N.  H.  100; 
Spcngl-r  V.  Snapp,  6  Leigh,  478: 
Shufelt  V.  ShufeU,  9  Paige,  137,  145. 
87  Am.  Dec.  381;  Brooks  v.  Avery, 
4  N.  Y.  225;  Berdan  v.  Sedgwick,  44 
N.  Y.  626;  Bullard  v.  Raynor,  30  N. 
Y.  197,  202;  Banks  v.  McClellan.  24 
Md.  62,  87  Am.  Dec.  594;  Union 
Bank  v.  Bell,  14  Ohio  St  200;  M' 
Allster  V.  Jerman,  32  Miss.  142; 
Doub  V.  Barnes,  1  Md.  Ch.  127; 
Maher  v.  Lanfrom,  86  111.  513; 
Chaffe  V.  Wilson,  59  Miss.  42. 

»  §§  744,  746,  1494.  See  Sands  v. 
Church,  6  N.  Y.  347;  Ferris  v.  Craw- 
ford, 2  Denio,  595.  598;  Cleaver  v. 
Burcky,  17  111.  App.  92;  Stephens  v. 
Mulr,  8  Ind.  852,  65  Am.  Dec.  764; 
Wright  V.  Bundy,  11  Ind.  398;  Val- 
entine V.  Fish,  45  111.  462,  468,  per 
Breese,  J.  See,  however,  Parker  v. 
Sulouff,  94  Pa.  St  527. 

«  Greene  v.  Tyler,  39  Pa.  St.  361; 
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debarred  himself  of  the  right  to  dispute  the  mortgage^  may  set  up 
this  defence;  otherwise  the  property  would  be  practically  inalienable 
in  the  hands  of  the  mortgagor,  unless  he  should  be  willing  to  aflBrm 
the  usurious  mortgage  by  selling  the  property  subject  to  it.  But  the 
owner  of  the  property  has,  of  course,  the  right  to  sell  the  property  as 
though  such  void  mortgage  did  not  exist ;  and  the  purchaser  necessarily 
acquires  all  the  rights  of  his  vendor  to  question  the  validity  of  the 
usurious  incumbrance.*** 

A  mortgagor  may  waive  the  usury,  and  then  those  holding  cannot 
avail  themselves  of  this  defence.  Moreover,  any  one  claiming  under 
the  mortgagor  and  in  privity  with  him  may  remove  the  taint  of  usury 
as  to  both  himself  and  those  deriving  title  from  him.***  A  conveyance 
by  the  mortgagor  subject  to  an  existing  mortgage  imports  a  waiver, 
and  his  grantee  cannot  set  up  usury.**^  But  a  sheriflp  selling  the 
mortgaged  land  on  execution,  or  on  foreclosure,  does  not,  by  conveying 
subject  to  a  prior  mortgage,  deprive  the  purchaser  of  the  right  to  set 
up  the  defence,  for  he  has  no  power  to  waive  the  usury.*** 

A  voluntary  payment  by  the  mortgagor  of  the  entire  mortgage  debt 
destroys  all  claim  of  usury,  and  his  conveyance  of  the  mortgaged  land 
to  the  mortgagee,  in  consideration  of  his  release  from  personal  liability 
on  the  debt,  precludes  his  afterwards  attacking  the  mortgage  on  the 
ground  of  usury.*** 

A  part  payment  of  the  mortgage  debt  under  an,  agreement  with  the 
mortgagee,  whereby  part  of  the  mortgaged  land  is  released,  is  not  a 
waiver  of  usury  in  the  mortgage.*** 

§  645.  A  mortgagor  may  be  estopped  from  setting  up  usury  by 
reason  of  having  executed,  after  the  making  of  the  mortgage,  a  cove- 
nant or  certificate  under  seal  that  the  mortgage  was  a  valid  and  sub- 
sisting lien  upon  the  premises  described,  especially  if  an  innocent 
third  party  is  thereby  induced  to  buy  the  mortgage  relying  upon  the 
statement.  As  against  the  mortgagee  himself,  pr  any  assignee  who 
knew  the  fact  of  usury,  it  is  without  effect. 


Waterman  v.  Curtis,  26  Conn.  241; 
Maloney  v.  Eaheart,  81  Tex.  281,  16 
S.  W.  1030;  Cole  v.  Bansemer,  26 
Ind.  94;  Johnston  v.  Lasker  Real 
Est.  A880.  2  Tex.  Civ.  App.  494,  21 
S.  W.  961. 

Contra,  Powell  v.  Hunt,  11  Iowa, 
430;  Union  Dime  Sav.  Inst.  v.  Clark, 
59  How.  Pr.  342;  Qaither  v.  Clark, 
67  Md.  18,  8  Atl.  740. 

A  junior  mortgagee  may  contest 
the  validity  of  the  prior  mortgage 
without  offering  to  redeem  and  mak- 


ing a  tender.  Gaither  v.  Clark,  67 
Md.  18,  8  Atl.  740. 

**Per  Chancellor  Walworth,  in 
Shufelt  V.  Shufelt,  9  Paige,  137,  145, 
37  Am.  Dec.  381;  Reeder  v.  Martin, 
58  Md.  215. 

»*  Warwick  v.  Dawes,  26  N.  J.  Eq. 
548. 

»"§  745. 

•"Pinnell  v.  Boyd,  33  N.  J.  Eq. 
600. 

«» Mason  v.  Pierce,  142  111.  331,  31 
N.  E.  503. 

"•  Latrobe  v.  Hulbert,  6  Fed.  209. 
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If  a  purchaser  has  notice  of  the  usurious  character  of  the  instru- 
ment,  he  is  not  protected  by  such  a  certificate^  although  he  relied  upon 
it  as  a  protection  in  law.""*  The  mortgagor  may  introduce  evidence 
to  show  that  the  purchaser  never  believed,  nor  acted  upon,  the  state- 
ments as  true.  He  may  show  that  the  mortgagee  shared  in  a  very 
large  fee  paid  his  attorneys  in  the  matter  of  the  loan,  and  that  it  was 
really  a  cover  for  usury.*"* 

A  mortgagor  is  also  estopped  from  setting  up  usury  in  a  mortgage 
as  against  one  whom  he  has  induced  to  purchase  it.""" 

But  the  mere  silence  of  the  mortgagor,  without  any  evidence  of 
circumstances  evidencing  a  fraudulent  purpose  on  his  part,  does  not 
have  the  effect  of  raising  an  estoppel.  It  is  an  essential  element  of  an 
estoppel  that  the  party  evoking  it  must  have  been  induced  to  act  upon 
the  representation  or  concealment  of  the  party  against  'whom  it  is 
evoked.  Thus  the  mere  presence  of  the  mortgagor,  when  a  mortgage 
was  transferred  by  the  mortgagee  without  informing  the  assignee  of 
the  usurious  transactions  on  which  the  mortgage  was  based,  does. not 
estop  the  mortgagor  from  setting  up  usury  against  the  assignee,  where 
it  is  not  shown -that  the  mortgagor  was  informed,  of  the  character  of 
the  transfer,  and  where  it  does  appear  that  the  assignee  relied  exclu- 
sively on  the  mortgagee's  assurances  as  to  the  validity  and  sufficiency 
of  the  mortgage.""* 

Payment  by  a  grantee  of  land  of  interest  on  a  usurious  mortgage 
given  by  the  grantor  will  not  estop  him  from  showing  the  fact  of 
usury.""" 

§  646.  Usury  set  up  after  a  foreclosure  and  sale. — ^Under  usury 
laws  which  make  void  securities  affected  with  usury,  the  question 
arises,  What  limit  is  there  to  the  effect  of  the  statute?  Does  a  fore- 
closure of  the  mortgage  and  a  sale  of  the  mortgaged  property  to  a 
third  person  terminate  the  right  of  the  mortgagor  to  avail  himself  of 
the  usury,  or  do  the  consequences  of  it  still  attend  the  property  so  that 
the  purchaser's  title  may  be  rendered  void  ?  If  the  effect  of  the  usury 
survives  the  original  transaction,  in  the  words  of  Lord  Kenyon,"""  "it 
might  affect  the  most  of  the  securities  in  the  kingdom;  for  if,  in 

"^Wilcox  v.  Howell,  44  N.  Y.  398;  ing  that  the  very  Instrument  sup- 

Eltel  V.  Bracken,  6  J.  &  Sp.  7.     In  posed  to  estop  him  was  obtained  by 

the  former  case  the  court,  per  Earl,  fraud. 

C,  said  that  the  doctrine  of  equita-        ««Van  Sickle  v.  Palmer,  2  Thomp. 

ble    estoppel,    being    founded    upon  &  G.  612. 

principles  of  equity  and  justice,  is        *"Bamett  v.  Zacharias,   24  Hun, 

only  applied  to  conclude  a  party  by  304;  Perdue  v.  Brooks,  85  Ala.  459, 

his  acts  and   admissions,  when  in  5  So.  126.   See,  also  §  648. 
good  conscience  he  ought  not  to  be        "^  Morris  v.  Alston,  92  Ala.  502, 

permitted  to  gainsay  them;  and  that  9  So.  315. 

it   would   be   preposterous   to   hold        ■»  Vilas  v.  M'Bride,  62  Hun.  824. 
that  a  party  is  estopped  from  claim-        "^  Cuthbert  v.  Haley,  8  T.  R.  390. 
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tracing  a  mortgage  for  a  century  past,  it  could  be  discovered  that 
nsury  had  been  committed  in  any  part  of  the  transaction,  though  be- 
tween other  parties,  the  consequence  would  be  that  the  whole  would  be 
void.  It  would  be  a  most  alarming  proposition  to  the  holders  of  all 
securities/'  This  question  was  also  answered  by  an  early  case  in  New 
York,  in  which  Chief  Justice  Kent,  delivering  the  opinion  of  the 
■court,  said :  *The  principles  of  public  policy  and  the  security  of  titles 
are  deeply  concerned  in  the  protection  of  such  a  purchaser.  If  the 
purchase  was  to  be  defeated  by  the  usury  in  the  original  contract,  it 
would  be  difficult  to  set  bounds  to  the  mischief  of  the  precedent,  or  to 
say  in  what  sequel  of  transactions,  or  through  what  course  of  succes- 
sive alienations,  and  for  what  time  short  of  that  in  the  statute  of  lim- 
itations, the  antecedent  defect  was  to  be  deemed  cured  or  overlooked, 
«o  as  to  give  quiet  to  the  title  of  the  bonl  fide  purchaser.  The  incon- 
venience to  title  would  be  alarming  and  enormous.  The  law  has 
always  had  a  regard  to  derivative  titles  when  fairly  procured;  and 
though  it  may  be  true,  as  an  abstract  principle,  that  a  derivative  title 
cannot  be  better  than  that  from  which  it  was  derived,  yet  there  are 
many  necessary  exceptions  to  the  operation  of  this  principle."'*^ 

A  judgment  of  foreclosure,  whether  rendered  upon  confession  or 
upon  a  regular  hearing  or  trial,  cannot  afterwards  be  questioned  on 
the  ground  that  the  debt  for  which  it  was  rendered  was  void  for 
usury.*'* 

After  a  foreclosure,  a  mortgage  contract  is  regarded  as  executed. 
So  long  as  the  contract  remains  executory,  the  mortgagor  can  avail 
himself  of  the  usury ;  but  when  it  is  executed,  and  others  have  in  good 
faith  acquired  interests  in  the  property,  the  objection  can  no  longer 
be  raised.***  But  if  the  mortgagee  himself  buy  the  property  directly 
or  through  an  agent  at  the  foreclosure  sale,  it  is  held  that  his  title 
may  still  be  impeached  for  usury  in  the  mortgage.  Being  a  party  to 
the  usurious  contract,  his  situation  is  no  better  after  the  foreclosure 
than  it  was  before.*** 


"'Jackson  v.  Henry,  10  Joh^s. 
185,  197,  6  Am.  Dec.  328;  Elliott  v. 
Wood,  53  Barb.  285;  Mumford  v. 
Am.  Life  Ins.  Co.  4  N.  Y.  463.  485; 
Tyler  v.  Mass.  Mut.  Ins.  Co.  108  lU. 
58;  Perkins  v  Conant  29  111.  184, 
81  Am.  Dec.  805;  Carter  v.  Moses, 
39  111.  539. 

"•Bell  V.  Fergus,  55  Ark.  536,  18 
S.  W.  931. 

»•  Ferguson  v.  Soden,  111  Mo.  208, 
19  S.  W.  727,  quoting  text. 

"0  Jackson  v.  Domlnlck,  14  Johns. 
435;  Welsh  v.  Coley.  82  Ala.  363,  2 
So.   733;    McLaughlin  v.   Cosgrove, 


99  Mass.  4.  So  with  any  purchaser 
who  has  notice  of  the  usury  at  the 
time  of  sale.  Bissell  v.  Kellogg,  60 
Barb.  617,  65  N.  Y.  432.  So  with 
a  mortgagee  of  chattels  who  has 
seized  the  property.  Wetherell  v. 
Stewart,  35  Minn.  496,  29  N.  W.  196. 
But  in  Hew  Jersey  it  is  held  that  a 
subsequent  mortgagee  may  set  up 
usury  under  his  petition  for  the  sur- 
plus money  remaining  in  court  after 
satisfying  prior  mortgages.  Hut- 
chinson V.  Abbott,  33  N.  J.  Eq.  379. 
In  Minnesota  the  foreclosure  of  the 
usurious  mortgage,  and  sale  under 
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Voluntary  payments  of  usury,  made  with  full  knowledge  of  all  the 
facts,  cannot  be  recovered  back,  unless  by  force  of  an  express  statute.*** 

§  647.  A  bonus  paid  to  secure  the  extension  of  the  time  of  pay- 
ment of  an  existing  mortgage  does  not  invalidate  the  mortgage  as  a 
security  for  the  original  debt.***  When  a  mortgage  is  free  from  usury 
in  its  inception,  no  subsequent  usurious  contract  in  relation  to  it  can 
affect  the  mortgage  itself.  It  is  only  the  subsequent  contract  that  is 
affected  by  the  usury.  The  mortgage,  not  being  usurious  in  its  origin, 
is  not  made  so  restrospectively  by  the  receipt  of  usurious  interest  under 
an  agreement  to  forbear  demand  of  payment,  though  the  penalty  of 
the  statute  may  be  incurred.***  But  if  the  usury  goes  back  to  the 
original  transaction,  the  mortgage  is  rendered  void  by  the  usury.***  A 
provision  of  the  lex  loci  contractus,  rendering  void  the  original  con- 
tract when  extra  interest  is  taken  for  the  forbearance  of  the  payment 
of  money  when  due,  will  not  be  enforced  in  a  foreign  State,  because 
the  forfeiture  is  in  the  nature  of  a  remedy.  The  lex  fori  determines 
the  remedy;  the  lex  loci  contractus,  the  validity  and  construction.*** 

An  agreement  after  maturity  of  the  mortgage  debt  to  pay  a  rate  of 
interest  higher  than  is  allowed  by  law,  as  an  indemnity  to  the  mort- 
gagee for  interest  paid  by  him  on  money  borrowed  in  another  State 
at  such  higher  rate,  will  not  for  that  reason  be  upheld.*** 

§  648.  If  a  payment  made  by  a  mortgagor  as  a  premium  for  an 
extension  of  the  time  of  payment  of  the  principal  debt  is  void  for  the 
purpose  for  which  it  "was  made,  it  should  be  credited  as  a  payment 
upon  the  mortgage  debt  as  of  the  time  when  it  was  made.**^ 

Where  the  person  paying  a  bonus  for  an  extension  of  payment  is  not 
the  original  mortgage  debtor,  but  one  who  has  purchased  the  premises 
subject  to  the  mortgage  without  assuming  the  payment  of  it,  such  pay- 


the  power  to  one  not  a  bona  fide  pur- 
chaser, does  not  prevent  the  grant- 
ing of  relief.   Jordan  v.  Humphrey, 

31  Minn.  495,  18  N.  W.  450;  Exley 
V.  Berryhlll,  37  Minn.  182,  33  N.  W. 
567;  Scott  v.  Austin,  36  Minn.  460, 

32  N.  W.  864.  Only  a  bona  fide  pur- 
chaser for  value  without  notice  is 
protected  under  such  a  sale.  Jordan 
V.  Humphrey,  31  Minn.  495,  18  N. 
W.  450. 

»•»  Fessenden  v.  Taf t,  65  N.  H.  39, 
17  Atl.  713;  Riddle  v.  Rosenfield, 
103  111.  600. 

»"  Terhune  v.  Taylor,  27  N.  J.  Eq. 
80;  Real  Estate  Trust  Go.  v.  Keech, 
7  Hun,  253,  25  Am.  Rep.  181,  and 
cases  cited;  Abrahams  v.  Claussen, 
52  How.  Pr.  241;  Langdon  v.  Gray, 
52  How.  Pr.  387;  Sweny  v.  Peaslee» 


17  N.  Y.  Supp.  225;  Donnington  v. 
Meeker,  11  N.  J.  Eq.  362;  Trusdell 
V.  Jones,  23  N.  J.  Eq.  121,  554;  Ma- 
honey  V.  Mackubin,  54  Md.  268. 

•"Thompson  v.  Woodbridge,  8 
Mass.  256;  Lindsay  v.  Hill,  66  Me. 
212,  22  Am.  Rep.  564;  Hawhe  v. 
Snydaker,  86  111.  197. 

•**  Smith  V.  Hathom,  88  N.  Y.  211, 
reversing  25  Hun,  159. 

•«  Lindsay  v.  Hill,  66  Me.  212,  22 
Am.  Rep.  564. 

*"E8lava  V.  Lepretre,  21  Ala.  504, 
56  Am.  Dec.  266. 

••'Lalng  V.  Martin,  26  N.  J.  Eq. 
93;  Trusdell  v.  Jones,  23  N.  J.  Eq. 
121,  554;  Nightingale  v.  Meginnis. 
34  N.  J.  L.  461;  Patterson  v.  Clark, 
28  Ga.  526.  See,  also,  Church  v. 
Maloy,  70  N.  Y.  63. 
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ment  is  as  much  usury  as  if  the  sum  of  money  secured  by  the  mortgage 
had  been  loaned  upon  a  contract  to  pay  more  than  legal  interest,  and 
renders  the  contract  for  extension  void,  and  the  sum  paid  for  such 
extension  should  be  applied  as  a  payment  upon  the  mortgage.**" 

§  640.  Under  some  usury  laws  an  agreement  to  extend  the  time 
of  payment  of  a  mortgage  is  void  if  made  in  consideration  of  a  usuri- 
ous payment  or  contract.**®  But  while  the  cases  are  in  harmony  upon 
this  point,  they  are  not  agreed  whether  it  is  the  privilege  of  the  bor- 
rower alone  to  take  advantage  of  the  usurious  taint  of  the  contract; 
or  whether,  for  instance,  the  lender  may  disregard  the  contract  and 
proceed  before  the  expiration  of  such  extension  to  enforce  payment  or 
foreclose  the  mortgage.  On  the  one  hand,  it  is  held  that  the  lender 
cannot  wilfully  violate  the  statute  against  usury,  and  then  take  ad- 
vantage of  his  own  wrong  by  repudiating  the  contract ;  that  the  bor- 
rower or  his  surety,  or  personal  representative,  can  alone  set  up  the 
usury ;  in  other  words,  that  the  victim  of  the  usury,  and  not  the  usurer, 
can  take  advantage  of  the  statute.***  But  even  if  an  extension  made 
upon  a  usurious  payment  be  binding  at  the  election  of  the  mortgagor, 
if  upon  a  foreclosure  suit  he  requires  that  the  premium  paid  shall  be 
credited,  he  disaflBrms  the  contract  for  extension.**^  He  is  entitled  to 
the  credit;  but,  having  received  that,  he  is  not  entitled  to  the  exten- 
sion, so  as  to  prevent  the  whole  principal  from  being  regarded  as  due. 

A  distinction  has  been  taken  between  a  contract  for  extension 
founded  upon  a  consideration  of  an  actual  payment  of  money  made 
at  the  time  of  the  contract,  and  one  made  upon  an  executory  con- 
tract to  pay  usury;  and  it  is  held  that,  while  the  contract  is  bind- 
ing upon  the  creditor  in  the  former  case,  it  is  not  binding  in  the 
latter,  as,  for  instance,  when  the  consideration  for  the  extension  is 
a  promissory  note  of  the  debtor.*** 

Extension  of  the  time  of  payment  is  a  suflBcient  consideration  for 
an  agreement  to  increase  the  rate  of  interest  upon  the  debt,  and  when 
the  arrangement  has  once  been  entered  upon,  without  a  definite  limita- 
tion of  its  continuance  being  agreed  upon,  it  will  be  presumed  that  the 
increased  rate  of  interest  continues  as  long  as  the  forbearance  is 
granted.*** 

"^Ganz  V.  Lancaster,   169   N.   T.  Kommer   v.   Harrington,    83    Minn. 

357.  62  N.  B.  413,  reversing  50  App.  114,  85  N.  W.  939. 

Div.  204.  ^  Bllllngton  v.  Waggoner,  33  N. 

*•  Church  V.  Maloy,  70  N.  Y.  63.  Y.  31;    Jones  v.  Trusdell,  23  N.  J. 

"•Billington    v.    Wagoner,   33    N.  Eq.  121,  per  Chief  Justice  Beasley. 

Y.  31;  La  Farge  v.  Herter,  9  N.  Y.  See,  however.  Church  v.  Maloy,  70 

241.     See,  however,  Church  v.  Ma-  N.  Y.  63. 

loy,  70  N.  Y.  63.  »"Haggerty  v.  Allaire  Works,   R 

"*  Church  V.  Maloy,  70  N.  Y.  63;  Sandf.  230. 
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But^  on  the  other  hand,  the  rule  has  sometimes  been  declared  to  be, 
that  the  court  will  not  help  either  party  to  enforce  a  usurious  contract 
vwhile  it  remains  executory.'**  A  promise  to  extend  the  time  of  pay- 
ment of  a  mortgage  made  in  consideration  of  a  note  for  a  usurious 
premium  is  void;  and  the  mortgagee  may  foreclose  it  before  the  ex- 
piration of  the  extended  time  upon  his  giving  up  the  usurious  note. 
The  usurious  contract  in  such  case  remains  executory.  It  is  not  the 
privilege  of  the  borrower  alone  to  take  advantage  of  the  usurious 
iaint.  The  statute  makes  the  contract  void.**' 

II.    Compound  Interest 

§  680.  As  to  compound  interest  th«  general  rule  it,  that  an  ex- 
'eoutory  contract  for  it  cannot  be  enforced;  but  that  the  payment  of 
such  interest  by  the  debtor,  understandingly  and  under  no  peculiar  cir« 
cumstances  of  oppression,  does  not  constitute  usuary.'**  It  is  admit- 
ted  that  there  is  no  law  prohibiting  such  a  contract,  but  the  courts 
have  adopted  the  rule  from  notions  of  policy;"^  holding  that  although 
it  may  be  demanded  and  recovered  as  it  becomes  due,  an  agreement 
to  pay  interest  on  the  interest  after  it  becomes  due  cannot  be  en- 
forced.'" Lord  Thurlow  said  :"•  "My  opinion  is  in  favor  of  interest 
upon  interest;  because  I  do  not  see  any  reason,  if  a  man  does  not  pay 
interest  when  he  ought,  why  he  should  not  pay  interest  for  that  also. 
But  I  have  found  the  court  in  a  constant  habit  of  thinking  the  con- 
trary, and  I  must  overturn  all  the  proceedings  of  the  court  if  I  give 
it.^'  Lord  Eldon  also  said  that  a  bargain  for  interest  on  interest 
was  neither  unfair  nor  illegal,  but  that  it  could  not  be  allowed  be- 
•cause  it  tended  to  usury,  although  it  was  not  usury.'** 

In  several  States  it  is  now  provided  by  statute  that  interest  upon 
interest  may  be  contracted  for;"^  and  it  would  seem  that  inasmuch 

"* Jones  V.  Tnisdell,  23  N.  J.  Bq.  ""In  Waring  v.  Cunllffe.   1  Ves. 

121,  554.  Jun.  99. 

■"Jones  V.  Trusdell,  28  N.  J.  Bq.  "•Chambers   v.    Goldwin,    9   Ves. 

121.  254,  271.     See,  also,   Blacklram   v. 

"•Culver  V.  Blgelow,  43  Vt.  249.  Warlck.  2  Y.  ft  C.  92,  per  Alderson, 

"^For    numerous    authorities    In  B.;   Barnard  v.  Young,  17  Ves.  44, 

support  of  the   rule   that   interest  47;    Lelth  v.  Irvine,   1   Myl.   ft  K. 

shall  net  bear  interest,  except  by  277,  284;  Thornhill  v.  Bvans,  2  Atk. 

virtue  of  an  agreement  made  after  330. 

the   Interest  has  become   due,   see  "^  In  Michigan  it  is  provided  that 

Force  v.  Bllzabeth,  28  N.  J.  Eq.  403,  when    any    instalment    of    interest 

note.  upon  any  note,  bond,  mortgage,  or 

*"  Connecticut     v.      Jackson,      1  other  written   contract  'shall   have 

Johns.  Ch.  13,  7  Am.  Dec.  471;  Van  become  due,  and  the  same  shall  re- 

Benschooten    v.   Lawson,    6    Johns,  main  unpaid,  interest  may  be  com* 

Ch.  313,  10  Am.  Dec.  333;   Stewart  puted  and  collected  on  any  such  in- 

V.  Petree,  55  N.  Y.  621,  14  Am.  Rep.  stalment  so  due  and  unpaid,  from 

352;   Article  in  16  Alb.  L.  J.  252  the  time  at  which  it  became  due. 
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as  the  objection  to  such  contracts  has  been  that  they  savored  of  usury, 
and  inasmuch  as  it  has  always  been  held  that  the  parties  may,  by  a 
new  agreement  after  the  interest  has  accrued,  turn  it  into  principal, 
in  those  States  where  the  laws  against  usury  have  been  abolished  there 
can  be  no  reason  why  an  agreement  for  turning  interest  into  principal 
is  not  valid.'*'  But  in  Nevada,  although  it  id  provided  by  statute  that 
parties  may  agree  in  writing  for  the  payment  of  any  rate  of  interest, 
it  is  held  in  equity  that  a  contract  for  compound  interest  cannot  be 
enforced."*"  The  court  say^  that,  "when  the  Nevada  statute  was 
passed,  it  was  the  settled  rule  of  courts  of  equity  to  refuse  to  allow 
compound  interest  when  their  aid  was  invoked  to  collect  a  debt.  In 
courts  of  law  the  rule  was  not  so  well  settled,  but  we  think  a  majority 
of  the  States  of  this  Union,  and  the  English  courts  of  law,  had  re- 
fused to  enforce  that  portion  of  contracts  which  provided  for  the 
collection  of  compound  interest.  None  of  these  rulings  were  founded 
on  the  statutes  against  usury,  but  on  the  general  principles  of  the 
common  law  as  it  existed,  without  reference  to  the  usur}'  law." 

In  States  where  all  usury  laws  have  been  abolished  it  would  seem 
that  a  stipulation  for  the  payment  of  compound  interest  is  valid  and 

at  the  same  rate  as  specified  In  any  interest  shall  not  be  compounded,  or 

such  note,  bond,  mortgage,  or  other  bear  Interest  upon  interest,  unless 

written  contract,  not  exceeding  ten  there  be  an  agreement  to  that  ef- 

per  cent.;  and  if  no  rate  of  interest  feet,     expressed     in    writing,    and 

be    specified    in    such    instrument,  signed  by  the  party  to  be  charged 

then    at    the    rate    of    seven    per  therewith.     R.  S.  1878,  §  1689. 

centum  per  annum.     Annot.  Stats.  On  the  other  hand,  express  pro- 

1882,   §  1599.     But  interest  cannot  visions  against   compound   interest 

be   computed   on   interest  accruing  have  been  made  in  a  few  States, 

after  the  principal  is  due.    Mc Vicar  Arkansas:  In  no  case  where  a  pay- 

V.  Denison,  81  Mich.  348,  45  N.  W.  ment  shall  fall  short  of  paying  the 

659.  interest  due  at  the  time  of  making 

Minnesota:     Interest    cannot    be  such  payment  shall  the  balance  of 

compounded;  but  a  contract  to  pay  such  interest  be  added  to  tbe  prln- 

interest  not  usurious  upon  interest  cipal.    Dig.  of  Stats.  1884,  §  4738. 

overdue  is  not  construed  to  be  usu-  In  Louisiana  interest  upon  inter- 

ry.    G.  S.  1891,  §  2089.  est  cannot  be  recovered   unless   it 

In  Missouri  parties  may  contract  be  added  to  the  principal,  and  by 

in  writing  for  the  payment  of  inter-  another  contract  made  a  new  debt, 

est  upon  interest,  but  the  interest  No  stipulation  to  that  effect  in  the 

shall  not  be  computed  oftener  than  original    contract    is    valid.      Rev. 

once  a  year.    Where  a  different  rate  Civil  Code  1870,  1885,  art.  1939. 

is  not  expressed,  interest  upon  in-  In    Idaho    compound    interest    is 

terest  is  at  the  same  rate  as  interest  not  allowed,  but  a  debtor  may  agree 

on  the  principal  debt.     R.  S.  1889,  in  writing  to  pay  interest  upon  in- 

S  5977;  Waples  v.  Jones,  62  Mo.  440.  interest    overdue    at    the    date    of 

In  California  the  parties  may  con-  such  agreement.    R.  S.  1887,  §  1265. 

tract  in  writing,  and  agree  that  if  ""Bradley  v.  Merrill,  91  Me.  340. 

the  interest  is  not  punctually  paid  40  Atl.  132;  Farwell  v.  Sturdivant, 

it  shall  become  part  of  the  princi-  37  Me.  308. 

pal  and  bear  interest  at  the  same  *~Cox  v.   Smith,   1  Nev.  161,   90 

rate.    Civil  Code  1885,  1919.  Am.  Dec.  476.     Questionable. 

In  Wisconsin  it  is  provided  that 

41 — Jones'  Mort. 
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may  be  enforced.'**  And  so,  where  parties  may  contract  for  interest 
not  exceeding  a  certain  rate,  a  contract  may  be  made  for  compound  in- 
terest, provided  the  interest  on  the  principal  debt,  together  with  the 
interest  on  the  interest  coupons,  does  not  exceed  at  the  maturity  of 
the  debt  the  limited  rate  of  interest.**" 

§  651.  So  long  08  the  agreement  for  compoimd  interest  is  ezeentory 
merely,  the  courts  will  not  lend  their  aid  to  enforce  it ;  but  when  the 
contract  has  been  acted  upon  by  the  parties,  and  such  interest  has  been 
paid,  the  courts  will  not  require  a  repayment,  nor  will  they  hold  the 
transaction  to  be  in  any  degree  tainted  with  usury  by  reason  of  such 
payment.  Such  an  agreement  does  not  render  a  mortgage  usurious, 
but  the  contract,  so  far  as  it  provided  for  usurious  interest,  is  void ; 
but  it  may  be  enforced  for  the  debt  and  interest,  even  where  usury 
makes  void  the  contract.***  An  agreement  to  pay  interest  on  interest, 
made  after  the  interest  has  accrued,  is  valid  and  may  be  enforced.**^ 
By  such  agreement  the  parties  turn  the  interest  into  principal.  In- 
terest on  interest  is  not  recoverable  simply  on  the  strength  of  a  de- 
mand.*** 

Some  recent  decisions  do  away  with  this  distinction,  and  hold  that 
there  is  no  objection  to  a  contract  for  interest  upon  interest.**' 

In  Ohio  and  Iowa  it  is  the  settled  rule  that  when  interest  is  payable 
by  the  terms  of  a  mortgage  at  stated  periods,  without  any  special 
agreement  to  that  effect,  it  becomes  principal  from  the  time  of  pay- 
ment, and  may  be  recovered  as  such,  with  interest  from  the  time  it 
became  due.  Upon  a  note  which  simply  provides  for  the  pajnnent  of 
interest  annually,  the  interest  on  the  interest  will  be  computed  at  the 
legal  rate  provided  for  cases  where  the  parties  do  not  agree  upon  a 
higher  rate;  and  although  the  interest  upon  the  note  be  fixed  at  a 
higher  rate,  in  the  absence  of  any  agreement  as  to  the  rate  of  interest 
upon  accrued  interest  that  rate  will  not  govern.*'*  Where  interest 
upon  a  mortgage  note  was  payable  annually,  interest  upon  the  delin- 


^Clarkson  v.  Henderson,  L.  R. 
14  Ch.  D.  348. 

""Murtagh  v.  Thompson,  28  Neb. 
35.8.  44  N.  W.  451;  Mathews  v. 
Toogood,  23  Neb.  536,  37  N.  W.  265, 
8  Am.  St.  Rep.  131;  Richardson  v. 
Campbell,  34  Neb.  181,  51  N.  W. 
753;  Reed  v.  Miller,  1  V^ash.  St 
426.  25  Pac.  334. 

**  Mowry  v.  Bishop,  5  Paige,  98. 

"'Tylee  v.  Yates,  3  Barb.  222; 
Fobes  V.  Cantfield.  3  Ohio,  17,  18; 
Panning  V.  Creagh,  54  Ala.  646; 
Force  v.  Elizabeth,  28  N.  J.  Eq.  403, 
note;  Thayer  v.  Star  Mining  Co. 
105    111.   541;    Drury  v.   V^olfe,   134 


111.  294,  25  N.  E.  626;  Gilmore  v. 
Bissell,  124  111.  488,  16  N.  E.  925; 
Stickney  v.  Moore,  108  Ala.  590,  19 
So.  r6;  Ginn  v.  New  England  Mort 
&  S.  Co.  92  Ala.  135,  8  So.  388. 

^  Lewin  v.  Folsom,  171  Mass.  188, 
50  N.  E.  523;  Whltcomb  v.  Harris, 
90  Me.  206,  38  Atl.  138;  Bannister 
V.  Roberts,  35  Me.  75. 

*•  HoUingsworth  v.  Detroit,  3  Mc- 
Lean, 472;  Scott  V.  Saffold,  37  Ga. 
384. 

="°  Cramer  v.  Lepper,  26  Ohio  St 
59.  20  Am.  Rep.  756;  Mann  v.  Cross. 
9  Iowa,  327. 
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quent  interest  was  allowed,  although  the  note  was  made  in  New  York 
and  was  payable  there,  where  the  rule  was  otherwise.'^  ^ 

But  when  interest  on  interest  is  stipulated  for,  the  rate  reserved  by 
mortgage,  if  within  the  limits  allowed  by  law,  will  control.*^^ 

§  652.  Accrued  interest  is  a  debt;  and  even  where  an  agreement 
made  at  the  time  of  the  loan,  for  converting  interest  into  principal, 
from  time  to  time  as  it  shall  become  due,  is  not  allowed  because  it  is 
regarded  as  offensive  and  usurious,  yet  when  it  has  become  due  there 
is  no  objection  to  the  parties  converting  such  interest  into  principal, 
and  securing  it  by  a  further  mortgage.  It  is  regarded  as  in  the  na- 
ture of  a  further  advance,  and  not  only  may  it  form  the  consideration 
of  a'  second  or  further  mortgage,  but  as  between  the  parties  it  may  be 
tacked  to  the  first  mortgage.*^'*  If  interest  be  demanded  when  due,  it 
legally  bears  interest  from  that  time ;  or  if  no  demand  be  proved,  then 
from  the  commencement  of  suit.*^* 

When  a  mortgage  is  given  to  secure  the  payment  of  money  in  in- 
stalments, to  commence  at  a  future  day,  "with  interest  'semi-annual- 
ly ,'*  interest  begins  to  run  from  the  making  of  the  contract.  The  holder 
may  sue  for  each  half  yearns  interest  as  it  becomes  due,  although  the 
principal  is  not  due.'*^* 

§  652a.  Taking  interest  upon  a  loan  in  advance  for  the  ordinary 
term  of  commercial  paper,  or  even  for  a  year,  or  annually  in  advance, 
is  not  usury,  though  the  result  in  such  case  is  to  enable  the  creditor  to 
make  interest  upon  interest.^'"  But  if  a  debtor  gives  his  creditor  a 
new  note  and  mortgage  for  the  amount  of  the  debt,  to  which  is  added 
interest  for  a  year,  and  also  interest  on  such  interest  for  that  period, 
the  transaction  may  be  regarded  as  usurious.*^^ 


*"  Preston  v.  Walker,  26  Iowa, 
205,  96  Am.  Dec.  140;  Burrows  v. 
Stryker,  47  Iowa,  477. 

■"Watkinson  v.  Root,  4  Ohio, 
373;  Dunlap  v.  Wiseman,  2  Disney, 
398. 

""Qulmby  v.  Cook,  10  Allen,  32; 
Wilcox  V.  Howland,  23  Pick.  167; 
Plnckard  v.  Ponder,  6  Ga.  253; 
Townsend  v.  Corning,  1  Barb.  627; 
Williams  v.  Hance,  7  Paige,  581 ; 
Eslava  v.  Lepretre,  21  Ala.  504,  56 
Am.  Dec.  266;  Banks  v.  McClellan, 
24  Md.  62,  87  Am.  Dec.  594;  Fltz- 
hugh  V.  McPherson,  3  Gill,  408; 
Hale  V.  Hale,  1  Cold.  233,  78  Am. 
Dec.  490;  Parham  v.  Pulllam,  5 
Cold.  497;  Barbour  v.  Tompkins,  31 
W.  Va.  410.  420,  7  S.  B.  1,  quoting 
text. 

"*  Howard  v.  Farley,  19  Abb.  Pr. 


126;  Stewart  v.  Petree,  55  N.  Y.  621, 
14  Am.  Rep.  352;  Force  v.  Eliza- 
beth, 28  N.  J.  Eq.  403,  406,  where 
authorities  are  collected  In  note; 
Meyer  v.  Graeber,  19  Kan.  165; 
Article  In  16  Alb.  L.  J.  252. 

"*Conners  v.  Holland,  113  Mass. 
50;  Hastings  v.  Wlswall,  8  Mass. 
455. 

"•Bloomer  v.  Mclnerney,  30  Hun, 
201;  Mitchell  v.  Lyman,  77  111.  525; 
McGlll  v.  Ware,  5  111.  21;  Leonard 
v.  Cox,  10  Neb.  541,  7  N.  W.  289; 
Rose  V.  Munford,  36  Neb.  148,  54  N. 
W.  122;  Goodrich  v.  Reynolds,  31 
111.490;  Hoyt  v.  Institution  for  Sav- 
ings, 110  111.  390;  Telford  v.  Gar- 
rels.  132  111.  550,  24  N.  E.  573;  Man- 
hattan Co.  V.  Osgood,  15  Johns.  162. 

'"First  Nat  Bank  v.  Davis,  108 
111.  633. 
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§  65S.  Intereflt  coupons.*^  ^ — ^It  is  the  general  practice  for  corpora- 
tions, in  making  mortgages  upon  their  property,  to  attach  to  the 
mortgage  bonds  coupons  representing  the  interest  payable  at  the  sev- 
eral times  when  the  interest  falls  due;®'*  and  this  practice  has  been 
adopted  in  several  States  quite  extensively  by  individuals,  in  making 
ordinary  mortgages  or  trust  deeds  upon  their  private  property.*"®  Such 
coupons  for  the  payment  of  definite  sums  of  money  at  specified  times 
are  in  effect  promissory  notes,  and  are  held  to  draw  interest  after  ma- 
turity.*®*  Such  interest  is  computed  at  the  legal  rate  when  the  rate, 
as  is  usual,  is  not  expressed  in  the  coupon  itself.  The  rate  of  interest 
provided  for  in  the  bonds  does  not  control.'*®^  But  if  the  interest  cou- 
pons ar6  not  independent  obligations  nor  strictly  commercial  securities, 
upon  which  the  mortgagor  is  liable,  the  rule  that  interest  coupons  bear 
interest  after  maturity  is  not  applicable.  Thus,  if  the  mortgage  is 
made  by  a  guardian,  and  it  is  recited  in  the  bonds  and  mortgage  that 
he  and  his  estate  are  exempt  from  all  liability  for  the  moneys  bor- 
rowed, and  the  ward  is  not  personally  liable,  the  bonds  as  well  as  the 
coupons  are  in  effect  payable  out  of  particular  funds,  and  are  not  in 
any  sense  commercial  paper.  In  such  case  the  coupons  do  not  bear 
interest  after  maturity.*'* 

As  a  general  rule,  there  is  no  sound  reason  why  the  parties  may  not 
provide  that  after  maturity  the  coupons  shall  bear  any  rate  of  interest 
allowed  by  law.*** 


'"See  Jones  on  Corp.  Bonds  and 
Mortgages,   §§  235-267. 

"•Harper  v.  Ely,  70  111.  581;  Hol- 
Ungsworth  v,  Detroit,  3  McLean, 
472;  Qelpecke  v.  Dubuque,  1  Wall. 
175,  206;  Dunlap  v.  Wiseman,  2 
Disney,  398  u  Columbia  Co.  v.  King, 
13  Fla.  451. 

"•Whitney  v.  Lowe,  59  Neb.  87, 
80  N.  W.  266. 

""  Jones  on  Corp.  Bonds  and  Mort- 
gages, §  256,  and  numerous  cases 
cited;  United  States  Mortg.  Co.  v. 
Sperry,  138  U.  S.  313,  338.  11  Sup. 
Ct  321;  Harper  v.  Ely.  70  111.  581. 
586;  Humphreys  v.  Morton,  100  111. 
592;  Benneson  v.  Savage,  130  111. 
352.  367.  22  N.  E.  838;  Stickney  v. 
Moore.  108  Ala.  590.  19  So.  76; 
Ginn  V.  New  Eng.  Mortg.  S.  Co. 
92  Ala.  135,  8  So.  388;  Caldwell  v. 
Dunklin,  65  Ala.  461.  464;  Abbott  v. 
Stone.  172  III.  634,  50  N.  E.  328. 

■"  Jones  on  Corp.  Bonds  and  Mort- 
gages. §  256;  Abbott  v.  Stone.  172 
111.  634.  50  N.  B.  328,  quoting  text. 

*»  United  States  Mortgage  Co.  v. 
Sperry.  188  U.  S.  313.  11  Sup.  Ct 
321. 


"*In  Nebraska  it  Is  the  law  that 
.when  a  party  loans  money  at  the 
highest  legal  rate,  and  coupon  notes 
are  taken  for  the  interest,  which 
stipulate  that  interest  shall  be  al- 
lowed thereon  after  maturity  at  the 
maximum  rate,  the  contract  may  be 
enforced  in  strict  accord  with  its 
terms.  But  a  provision  that  upon 
a  default  in  payment  of  interest  the 
whole  debt  shall  bear  interest  at  a 
higher  rate  than  it  would  otherwise 
bear,  is  in  the  nature  of  a  penalty 
and  will  not  be  enforced.  Connec- 
ticut Mut.  L.  Ins.  Co.  V.  Westerhoff. 
58  Neb.  379,  78  N.  W.  724.  79  N.  W. 
731;  Havemeyer  v.  Paul,  45  Neb. 
373,  63  N.  W.  932;  Omaha  Home  F. 
Ins.  Co.  V.  Fitch,  62  Neb.  88.  71  N. 
W.  940;  Crapo  v.  Hefner.  53  Neb. 
251,  73  N.  W.  702;  overruling 
Mathews  v.  Toogood,  23  Neb.  536. 
37  N.  W.  265.  8  Am.  St.  Rep.  131, 
and  25  Neb.  99.  41  N.  W.  130;  Rich- 
ardson V.  Campbell.  27  Neb.  644,  43 
N.  W.  405;  Rose  v.  Munford,  36 
Neb.  148,  54  N.  W.  129. 
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Interest  coupons,  although  detached  from  the  bond,  are  still  covered 
by  the  lien  of  the  mortgage  given  to  secure  the  bond.***  Such  coupons 
are  usually  payable  to  bearer,  and  may  be  transferred  and  presented 
by  any  holder.*** 

§  654.  A  proTifion  for  the  payment  of  interest  annually,  and  that 
if  not  80  paid  it  shall  be  oompounded,  is  no  waiver  of  the  r^ht  to  en- 
force payment  when  due;  and  if  the  deed  further  provides  that,  upon 
a  failure  to  pay  the  debt  or  interest  as  it  matures,  the  whole  shall  be- 
come due  and  payable,  upon  a  failure  to  pay  the  interest  annually  the 
whole  debt  or  the  interest  only  may  be  enforced,  at  the  creditor's* 
election.**^ 

§  655.  Computation  of  interest. — When  no  payments  have  been 
made  upon  the  mortgage,  the  interest  should  be  computed  from  the 
date  of  the  note  tmtil  the  rendition  of  the  decree.  It  is  erroneous  to 
compute  the  interest  to  the  time  of  maturity,  and,  adding  it  to  the 
principal,  then  to  compute  it  upon  the  gross  amount  to  the  time  of 
rendering  the  decree.*** 

The  rule  for  computing  interest  when  a  partial  payment  has  been 
made  is  to  apply  the  payment  in  the  first  place  to  the  interest  then 
due.  This  is  sometimes  called  the  Massachusetts  or  the  United  States 
rule,  and  was  laid  down  by  Chancellor  Kent  as  follows :  "When  par- 
tial payments  have  been  made,  apply  the  payment,  in  the  first  place, 
to  the  discharging  of  the  interest  then  due.  If  the  payment  exceeds 
the  interest,  the  surplus  goes  towards  discharging  the  principal,  and 
the  subsequent  interest  is  to  be  computed  on  the  balance  of  the  prin- 
cipal remaining  due.  If  the  payment  be  less  than  the  interest,  the 
surplus  of  interest  must  not  be  taken  to  augment  the  principal,  but 
the  interest  continues  on  the  former  principal  until  the  period  when 
the  payments,  taken  together,  exceed  the  interest  due,  and  then  the 
surplus  is  to  be  applied  towards  discharging  the  principal,  and  interest 
is  to  be  computed  on  the  balance  as  aforesaid.^'  This  is  the  rule  gen- 
erally adopted  in  this  country.*** 

What  is  known  as  the  Connecticut  rule  is  adopted  in  some  States. 
By  this  rule,  interest  is  reckoned  upon  the  principal  up  to  the  liquida- 
tion of  the  indebtedness,  and  then  the  interest  on  payments  up  to  the 
same  time,  and  this  amount  is  deducted  from  the  principal  and  in- 
terest. 

»>  Miller  y.  Rutland  A  Washing-  80  111.  96.    See  also,  Leonard  v.  Vil- 

ton  R.  Co.  40  Vt.  399,  94  Am.  Dec.  lars,  23  111.  377. 
414.  »•  Wallace  v.  Glaser,  82  Mich.  190. 

"•Sewall  V.  Brainerd.  38  Vt  364.  46  N.  W.  227;   Payne  v.  Avery.  21 

""Waples  V.  Jones.  62  Mo.  440.  Mich.  524;   McQueen  v.  Whetstone. 

'"Barker  v.  International  Bank.  127  Ala.  417,  433.  30  So.  648;  Blum 

V.  Mitchell.  59  Ala.  535. 
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In  computing  interest  upon  a  note  with  interest  payable  annually, 
intermediate  payments  made  on  account  of  the  interest  accruing,  but 
not  yet  due,  should  be  deducted  at  the  end  of  the  year,  without  any 
allowance  of  interest  upon  them;  but  rests  should  not  be  made  at  the 
time  of  such  intermediate  payments,  as  that  would  result  in  giving 
compound  interest  upon  the  loan,*®* 

III.     Conflict  of  Laws. 

§  656.  The  general  rule  undoubtedly  is,  that  the  law  of  the  place 
Where  the  contract  is  executed  governs  as  to  the  construction  and 
validity  of  it;  but  there  is  this  well-recognized  exception  to  the  rule, 
or  qualification  of  it,  that,  where  the  contract  is  to  be  performed  in 
another  place,  then  the  law  of  the  place  of  performance  will  govern.**^ 
When  the  mortgage  debt  is  by  its  terms  made  payable  in  the  State 
where  the  land  is  sitiiated,  though  the  mortgage  was  executed  in 
another  State,  the  contract,  so  far  as  it  is  personal,  is  to  be  interpreted 
by  the  laws  of  the  place  of  performance.*®^  But  the  place  where  the 
mortgage  is  made  payable  may  be  different  from  the  place  where  the 
land  is  situated ;  and  the  mortgage  may  have  been  executed  in  still  a 
third  place,  and  the  question  arises.  By  what  law  is  the  mortgage  then 
to  be  governed?  "Obligations,  in  respect  to  the  mode  of  their  sol- 
emnization," says  Mr.  Wharton,*®*  "are  subject  to  the  rule  locus  regit 
actum;  in  respect  to  their  interpretation,  to  the  lex  loci  contractus; 
in  respect  to  the  mode  of  performance,  to  the  law  of  the  place  of  per- 
formance. But  the  lex  fori  determines  when  and  how  such  laws,  when 
foreign,  are  to  be  adopted,  and,  in  all  cases  not  specified  above,  sup- 
plies the  applicator}'  law."  Mr.  Justice  Hunt,  in  a  recent  case  before 
the  Supreme  Court  of  the  United  States,  after  quoting  the  rule  as 
above  laid  down,  himself  states  it  as  follows:*®*  "Matters  bearing 
upon  the  execution,  the  interpretation,  and  the  validity  of  a  contract 
are  determined  by  the  law  of  the  place  where  the  contract  is  made.*®* 
Matters  connected  with  its  performance  are  regulated  by  the  law  pre- 
vailing at  the  place  of  performance.  Matters  respecting  the  remedy, 
such  as  the  bringing  of  suits,  admissibility  of  evidence,  statutes  of 
limitation,  depend  upon  the  law  of  the  place  where  the  suit  is 
brought." 

■^•TownBend   v.   Riley,   46   N.   H.  ""Duncan  v.  Helm,  22  La.  Ann. 

300.  418. 

*"'  Morgan  y.  New  Orleans,  Mobile  ***  Conflict  of  Laws,  f  401  p. 

&  Tex.  R.  Go.  2  V^oods,  244;  June-  ^Scudder  y.   Union   Nat   Bank, 

tion  R.  Go.  y.  Bank  of  Ashland,  12  91  U.  S.  406. 

Wall.  226;  Little  v.  Riley,  43  N.  H.  »»Gault   y.   Equitable    Trust  Co. 

109;    Parham   y.   Pulliam,   5   Cold.  100  Ky.  578,  38  S.  W.  1065. 
497;    Lindsay  y.   Hill,   66  Me.   212, 
22  Am.  Rep.  564. 
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§  667.  Wliat  law  governs. — ^The  validity  of  a  contract,  secured  by 
mortgage  made  in  one  State  upon  lands  in  another  State,  depends,  so 
far  as  the  usury  laws  aflfect  it,  upon  the  question,  By  the  law  of  which 
State  is  the  contract  itself  governed?  If  the  loan  is  to  be  repaid  in 
the  State  where  it  is  made,  the  contract  will  be  governed  by  the  laws 
of  that  State,  even  when  secured  by  mortgage  of  land  situate  in 
another  State.***  If  nothing  be  said  about  the  place  of  payment,  the 
•contract  is  presumably  payable  where  the  parties  reside  and  the  con- 
tract is  made,  although  the  land  be  situated  in  another  State ;  and  the 
validity  of  the  contract  would  be  determined  by  the  laws  of  the  place 
of  contract.  *®^  If  no  place  of  payment  be  named,  and  the  mortgagee 
reside  in  the  State  in  which  the  land  lies,  and  the  mortgage  is  there 
delivered  and  the  loan  received  by  an  agent  of  the  mortgagor  who 
resides  in  another  State,  the  contract  will  be  governed  by  the  law  of 
the  former  State.®*'  But  the  parties  may  contract  with  reference  to 
the  law  of  a  State  other  than  that  where  the  land  is  situated,  and,  if 
the  note  or  mortgage  be  made  payable  in  that  State,  the  law  of  that 
State  will  govern  in  the  construction  and  legal  effect  of  the  contract.*** 
The  parties  may  stipulate  for  interest  with  reference  to  the  laws  of 
either  the  place  of  contract  or  the  place  of  payment,  so  long  as  the 
provision  be  made  in  good  faith,  and  not  as  a  cover  for  usury.**^ 

A  corporation  chartered  in  the  State  of  New  York  was  authorized 
to  lend  money  on  bond  and  mortgage  of  real  estate  situated  within 
the  United  States,  at  a  rate  of  interest  not  exceeding  the  legal  rate. 
This  corporation  loaned  money  upon  mortgages  of  land  situate  in  the 
State  of  Illinois  at  nine  per  cent,  per  annum,  which  the  law  of  that 
State  permitted,  although  the  highest  rate  of  interest  permitted  by 
the  laws  of  New  York  was  seven  per  cent.  It  was  held  that  the  mort- 
age was  not  usurious,  the  rate  of  interest  being  governed  by  the  law 
of  the  State  of  Illinois.    Mr.  Justice  Harlan,  delivering  the  judgment 


"•3  Kent  Com.  460;  Story's  Con- 
flict of  Laws,  §§  287,  292,  293;  Cope 
V.  Wlieeler,  41  N.  Y.  303,  53  Barb. 
^50,  46  Barb.  272;  Newman  v.  Ker- 
shaw, 10  Wis.  333;  Kennedy  v. 
Knight  21  V^is.  340;  Mills  v.  Wil- 
son, 88  Pa.  St  118;  Brown  v.  Free- 
land,  34  Miss.  181;  Commercial 
Bank  v.  Auze,  74  Miss.  609,  21  So. 
754. 

"^  Cope  V.  Alden,  53  Barb.  350,  af- 
firmed 41  N.  T.  303;  the  action  was 
for  surplus  money.  And  see  Reims- 
dyk  V.  Kane.  1  Gall.  371,  374;  Fitch 
T.  Remer,  1  Flippln,  15;  Williams 
T.  AyrauU,  31  Barb.  364;  Williams 
V.  Fitzhugh,  37  N.  Y.  444;  Blyden-. 
burgh  V.  Cotheal,  5  N.  J.  Eq.  631; 


Dobbin  v.  Hewett,  19  La.  Ann.  513; 
Cubbedge  v.  Napier,  62  Ala.  518. 

"•Mills  V.  Wilson  (Pa.),  7  Re- 
porter, 218,  6  W.  N.  C.  No.  23. 

"•  Robinson  v.  Bland,  -  2  Burr. 
1077;  Slocum  v.  Pomeroy,  6  Cranch, 
221;  Fitch  v.  Remer,  1  Flippin,  15; 
Duncan  v.  Helm,  22  La.  Ann.  418; 
Nichols  y.  Cosset  1  Root  294.  See 
Oregon  &  Washington  Trust  Co.  v. 
Rathbun,  5  Sawyer,  32;  Buchanan 
V.  Drovers'  Nat.  Bank,  55  Fed.  223. 

«*Town8end  v.  Riley,  46  N.  H. 
30**;  Peck  v.  Mayo,  14  Vt  33,  38,  39 
Am.  Dec.  205;  Gault  v.  Equitable 
Trust  Co.  100  Ky.  578,  36  S.  W. 
1065. 
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of  the  Supreme  Court  of  the  United  States,  said:*®^  ^TThe  general 
statute  of  New  York  had  for  its  object  to  regulate  the  rate  of  interest 
upon  loans  there  made,  and  not  the  rate  upon  loans  made  elsewhere. 
That  State  did  not  assume  to  fix  the  maximum  of  compensation  to  be 
paid  to  the  lender  for  the  use  of  money  in  other  States.  .  .  .  The 
legal  rate  referred  to  in  the  corporation's  charter  is  the  rate  established 
by  the  law  of  the  place  where  the  contract  of  loan  is  made.  This  view 
is  supported  by  those  decisions  in  New  York  which  hold,  in  respect  to 
loans  made  in  other  States,  that  the  rate  of  interest  allowed  by  the 
State  where  the  contract  of  loan  is  made  will  be  respected  by  the 
courts  of  New  York,  although  such  rate  is  in  excess  of  that  fixed  by 
its  own  laws,  and  although,  in  some  of  the  cases,  one  of  the  parties  to 
the  contract,  the  lender,  was  a  resident  of  that  State.*' 

When  a  contract  is  made  payable  in  another  State  for  the  purpose 
of  evading  the  usury  laws  of  the  State  where  the  contract  is  executed, 
the  question  is  not  which  law  shall  govern  in  executing  the  contract, 
but  which  shall  decide  the  fate  of  the  security.  Unquestionably  it  is 
the  law  of  the  place  of  contract/®* 

By  statute  in  Michigan  the  interest  on  mortgages  may  be  made  pay- 
able out  of  the  State  at  such  place  as  the  parties  may  agree  upon, 
although  the  rate  of  interest  in  such  place  may  be  less  than  in  this 
State ;  and  the  rate  of  interest  reserved  is  not  affected  by  the  laws  of 
the  place  where  payment  is  to  be  made.*®* 

§  6S8.  But  the  lawB  of  another  State  cannot  be  imported  into  a 
contract  by  a  mere  mental  operation  or  understanding  of  the  parties, 
for  the  purpose  of  making  the  character  of  the  loan  different  from 
what  it  is  under  the  law  of  the  place  of  contract.  A  mortgage  was 
made  in  New  York,  where  both  of  the  parties  to  it  resided,  of  land 
situate  in  Wisconsin,  and  interest  was  reserved  at  the  rate  of  twelve 
per  cent.,  which  was  legal  in  the  latter,  but  not  in  the  former  State. 
The  only  pretext  that  the  loan  was  made  with  reference  to  the  law  of 
Wisconsin  was  that  the  mortgagor  had  money  due  to  her  there  at 


*«  United  States  Mortgage  Co.  v. 
Sperry,  138  U.  S.  313,  337,  11  Sup. 
Ct.  321,  citing  Sheldon  v.  Haxtun, 
91  N.  Y.  124;  Wayne  County  Sav- 
ings Bank  v.  Low,  81  N.  Y.  666; 
Pratt  v.  Adams,  7  Paige,  615.  See, 
also,  Tilden  v.  Blair,  21  Wall.  241, 
and  Scudder  v.  Union  Nat  Bank, 
91  U.  S.  406,  412. 

*~  Andrews  v.  Pond,  13  Peters,  65, 
78;  Mix  v.  Madison  Ins.  Co.  11  Ind. 
117;  Meroney  v.  Atlanta  Nat.  B.  ft 
L.  Asso.  112  N.  C.  842,  17  S.  E.  637. 

«» Compiled  Laws  of  Mich.  1871, 


pp.  541,  542.  A  similar  statute  in 
Illinois.  Act  111.  Feb.  12,  1857,  and 
Feb.  14,  1857,  §  14.  See,  also.  Fow- 
ler V.  Equitable  Trust  Co.  141  U.  S. 
384,  12  Sup.  Ct  1. 

In  South  Carolina  a  statute  pro- 
vides that  the  rate  of  interest  upon 
mortgages  of  land  within  the  State 
shall  be  governed  by  the  laws  of 
that  State  without  regard  to  the 
laws  of  the  State  in  which  the  debt 
is  made  payable.  Laws  1898,  p. 
747,  fi  1;  Mutual  Aid  L.  Ins.  Co.  v. 
Logan,  55  S.  C.  395,  83  S.  E.  372. 
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twelve  per  cent,  interest,  which  the  borrower  there  desired  to  retain, 
and  therefore  he  was  willing  and  agreed  to  pay  that  rate  for  money 
borrowed  in  New  York  to  relieve  temporary  wants.  But  the  loan 
being  made  in  New  York,  where  it  was  also  to  be  repaid,  and  the  use 
of  the  money  being  unrestricted,  the  reason  why  the  borrower  was 
willing  to  pay  more  than  lawful  interest  was  immaterial.  The  trans- 
action .was,  therefore,  governed  by  the  laws  of  New  York,  imder  which 
the  mortgage  was  usurious.*®*  The  same  decision  was  reached  in  a 
case  where  the  facts  were  substantially  the  sckme,  except  that  the  mort- 
gagor resided  in  Ohio,  where  the  mortgaged  lands  were  situated.  The 
mortgage  was  executed  in  New  York,  and  was  made  payable  there; 
and  the  contract  was  therefore  governed  by  the  laws  of  that  State.*®* 
A  like  decision  was  made  in  Ohio  with  reference  to  a  loan  negotiated 
in  the  State  of  New  York,  where  the  money  was  advanced,  and  a  note 
and  mortgage  payable  there  taken  as  security ;  although  the  mortgage 
covered  lands  in  Ohio,  it  was  held  that  the  laws  of  the  State  of  New 
York  relating  to  usury  were  applicable  to  the  transaction. 

§  6S9.  A  contract  made  in  a  State  where  it  is  valid,  to  be  per- 
formed in  another  where  it  would  be  invalid,  may  after  all  be  held 
valid  by  referring  it  to  the  law  of  the  State  where  it  was  made.*®*  The 
question  which  law  shall  govern  depends  upon  the  law  applicable  to 
the  contract  itself,  and  not  upon  the  fact  that  the  mortgage,  considered 
alone,  would  be  valid  by  the  law  of  the  State  where  the  lands  lie. 
"The  place  of  payment  may,  in  the  absence  of  any  more  controlling 
circumstances,  be  sufficient  to  show  that  the  parties  intended  to  refer 
their  contract  to  the  law  of  that  place.  But  if  the  loan  was  actually 
made  in  another  State,  the  money  to  be  used  there,  the  parties  re- 
siding there,  the  security  given  there,  and  if  by  that  law  the  con- 
tract would  be  valid,  and  it  would  be  invalid  by  the  law  of  the 
place  of  payment,  these  facts  may  well  be  held  to  have  a  stronger  influ- 
ence in  showing  the  intention  than  the  mere  place  of  payment,  and. 


*~Coe  V.  Wheeler,  41  N.  Y.  303, 
53  Barb.  350,  46  Barb.  272.  A  mort- 
gage was  made  in  Tennessee,  by 
residents  of  that  State,  of  land  situ- 
ate in  Mississippi,  to  secure  a  loan 
made  by  a  corporation  in  New 
York,  in  which  State  the  notes  were 
made  payable.  The  notes  were  usu- 
rious, both  in  Tennessee  and  in 
New  York.  There  was  a  recital  in 
the  deed  of  trust  that  it,  and  the 
notes  secured  thereby,  were  made 
in  Mississippi,  where  they  were  not 
usurious,  and  should  be  construed 
according  to  the  laws  of  that  State. 


It  was  held  that  such  recital  was 
void,  since  the  laws  of  a  State,  and 
access  to  its  courts,  are  not  the  sub- 
ject of  contract.  American  Mort- 
gage Co.  V.  Jefferson,  69  Miss.  770, 
12  So.  464. 

*»  Williams  v.  Fltzhugh,  37  N.  Y. 
444;  Lockwood  v.  Mitchell,  7  Ohio 
St.  387,  70  Am.  Dec.  78. 

^  Chapman  v.  Roberston,  6  Paige, 
627;  Pratt  v.  Adams,  7  Paige,  615; 
Fisher  v.  Otis,  3  Chand.  83,  3  Pinn. 
78;  Depau  v.  Humphreys,  20  Mar- 
tin, 1;  Peck  V.  Mayo,  14  Vt.  33,  3^ 
Am.  Dec.  205. 
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1;he  rule  itself  resting  upon  that  intention,  where  the  intention  is 
rebutted  the  rule  should  cease/^*®^ 

Where  a  mortgage  of  land  in  Michigan  was  executed  there,  but 
)inade  _payable  in  New  York,  where  the  mortgagee  then  resided,  and 
rthe  rate  of  interest  was  ten  per  cent.,  which  was  usurious  in  the  latter 
State  but  was  valid  in  the  former,  it  was  held  that  the  mortgagee 
might  elect  to  proceed  to  enforce  the  mortgage  in  Michigan;  for  it 
was  to  be  presumed  that  the  contract  was  made  with  reference  to  the 
interest  laws  of  that  State.*®®  In  like  maimer,  where  an  application 
for  a  loan  from  a  foreign  corporation  was  made  to  its  agent  in  Ala- 
ibama,  and  the  corporation  paid  the  money  to  bankers  in  Xew  York, 
who  sent  it  to  the  agent,  who  delivered  it  to  the  borrower  on  the  exe- 
'Cution  by  him  of  a  mortgage  on  land  in  Alabama,  the  mortgage  being 
made  and  acknowledged  in  Alabama,  but  the.  mortgage  notes  being 
payable  in  New  York,  it  was  held  that  the  contract  was  governed  by 
the  laws  of  Alabama-*®* 

§  6S9a.  A  contract  made  in  one  State  to  be  performed  in  another 
may  bear  the  highest  rate  of  interest  payable  in  either,  provided  the 
parties  contract  in  good  faith,  and  not  for  the  purpose  of  evading  the 
laws  of  the  State  wheife  such  interest  is  not  lawful.**®  Thus  a  note 
made  in  Wyoming  to  a  resident  of  that  State  by  a  corporation  of  that 
State  having  most  of  its  property  and  transacting  the  greater  part  of 

*^  Newman  v.  Kershaw,  10  Wis. 
^33,  840,  per  Paine,  J.  See  Vaccaro 
V.  Asher  (Miss.),  11  So.  531.  A 
•debtor  living  in  New  York  was  in- 
debted to  a  resident  of  Washington 
for  money  loaned,  as  evidenced  by 
a  note  payable  in  the  latter  city. 
The  parties  afterwards  met  in 
Washington,  and  arranged  for  a  re- 
newal of  the  note  by  giving  a 
new  note,  bearing  the  same  rate 
of  interest  as.  the  first  note, 
though  it  was  made  payable  at  a 
bank  in  New  York.  The  new  note 
was  signed  by  the  debtor  and  in- 
dorsed by  a  surety  in  the  State  of 
New  York,  and  forwarded  to  the 
creditor  in  Washington,  and  the  old 
note  was  thereupon  surrendered. 
It  was  held  that  the  question  of 
usury  was  to  be  determined  by  the 
law  in  Washington,  where  the  note 
was  not  usurious,  and  not  by  the 
law  of  New  York.  Staples  v,  Nott, 
128  N.  Y.  403.  28  N.  B.  Rep.  515. 
Gray,  J.,  delivering  the  opinion, 
said:  "For  the  court  to  hold,  be- 
cause the  note  was  not  actually 
signed  and  Indorsed  in  the  District 
of  Columbia,  where  the  agreement 


it  evidenced  was  made,  or  because 
it  was  made  payable  in  another 
State,  that  the  contract  was  void  as 
contravening  the  usury  laws  of  the 
place  of  signature  and  of  payment, 
would  be  intolerable  and  against 
decisions  of  this  court.  Wayne  Co. 
Sav.  Bank  v.  Low,  81  N.  Y.  566; 
Western  Transp.  Co.  v.  Kilderhouse, 
87  N.  Y.  430;  Sheldon  v.  Haxtun,  91 
N.  Y.  124.  I  think  the  plainUff  was 
entitled  to  recover  as  upon  a  con- 
tract made  under  the  government 
of  the  laws  of  the  District  of  Co- 
lumbia, and  therefore  valid  and  en- 
forcible  in  any  State." 

*»  Fitch  V.  Remer,  1  Flippin.  15. 
See  full  examination  of  the  ques- 
tion by  McLean,  J.,  in  this  case. 

**•  American  Mortgage  Co.  v. 
Sewell,  92  Ala.  163,  9  So.  143.  The 
facts  in  the  case  of  Farrlor  v.  Se- 
curity Co.  88  Ala.  277,  7  So.  200, 
were  almost  identical. 

«•  Miller  V.  Tiffany,  1  Wall.  298; 
Brown  v.  Finance  Co.  31  Fed.  516; 
Kilgore  V.  Dempsey,  25  Ohio  St 
413;  Townsend  v.  Riley,  46  N.  H. 
300. 
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its  business  in  Nebraska^  secured  by  a  mortgage  of  land  in  the  latter 
State,  may  lawfully  bear  a  rate  of  interest  allowed  by  the  laws  of 
Wyoming,  but  usurious  in  Nebraska,  it  appearing  that  the  loan  was 
made  in  good  faith,  and  not  as  a  device  for  securing  interest  in  excess 
of  that  allowed  by  the  laws  of  Nebraska.*** 

§  660.  The  lex  rei  sitae  does  not  oontroL — The  authorities  gen- 
erally do  not  regard  the  circumstance  that  the  loan  is  secured  by  mort- 
gage in  determining  whether  it  be  usurious.***  Thus  a  loan  made  in 
New  Hampshire,  upon  land  situated  there,  may  be  made  payable  in 
New  York,  and  may  provide  for  the  payment  of  interest  at  the  rate 
of  seven  per  cent.,  being  the  rate  allowed  there,  though  this  be  a  higher 
rate  than  that  allowed  by  the  laws  of  New  Hampshire,  if  this  arrange- 
ment be  made  in  good  faith,  and  not  for  the  purpose  of  evading  the 
laws  of  New  Hampshire;  and  such  mortgage,  with  interest  at  the  rate 
so  provided,  will  be  enforced  by  foreclosure  of  the  mortgage  in  New 
Hampshire.**"  Although  the  mortgage  be  by  express  terms  payable 
in  New  Hampshire,  the  parties  may  after  its  maturity  agree  that  the 
interest  shall  be  paid  "as  by  law  established  in  New  York,''  where  the 
mortgagor  then  resided ;  and  such  agreement  made  in  good  faith  will . 
be  enforced  in  New  Hampshire.  "It  is  true,"  said  Mr.  Justice  Bel- 
lows, "that  in  many  cases  interest  may  properly  be  regarded  as  a  mere 
incident  of  the  debt,  and  so  payable  only  where  the  principal  is  pay- 
able; but  this  is  by  no  means  always  the  case,  for  by  express  stipulation 
the  interest  may  become  payable  by  itself,  and  a  suit  maintained  for 
it  before  the  principal  becomes  due,  as  in  the  case  of  a  contract  to  pay 
interest  annually ;  so  in  the  case  of  bonds  with  coupons  attached ;  and 
we  see  no  objection  to  the  parties  being  allowed  to  fix  the  amount  of 
interest,  and  the  time  and  place  of  payment  of  it,  as  they  may  all 
other  particulars  of  the  contract,  provided  it  be  done  in  good  faith, 
and  with  no  design  to  evade  the  usury  laws."*** 

A  mortgage  made  in  Ohio  upon  land  in  that  State,  but  made  pay- 
able in  New  York  with  interest  at  the  rate  of  ten  per  cent.,  which  is 
a  legal  rate  in  the  former  State  but  not  in  the  latter,  was  treated  as  a 
contract  made  in  Ohio  with  reference  to  the  laws  of  that  State,  al- 

^'  Coad   V.   Home   Cattle   Co.    32  the  West  Indies,  no  more  than  legal 

Neb.  761,  49  N.  W.  767.  interest  shall   be   paid    upon   such 

^In  Connor  v.  Bellamont,  2  Atk.  mortgage;  and  a  covenant  in  it  to 

382,  Lord  Hardwlcke  allowed  Irish  pay  eight  per  cent,  interest  is  with- 

interest  upon  a  debt  contracted  in  in   the   statute   of   usury,   notwith- 

England,  but  secured  by  a  bond  and  «  standing  that  wsCs  the  rate  of  in- 

mortgage  executed  in  Ireland.     In  terest  where  the  land  lies. 

Stapleton  v.   Conway,    3   Atk.   727,  ««Townsend   v.  Riley,   46   N.   H. 

the  same  eminent  judge  said  that,  300. 

if  a  contract  is  made  in  England  *^*  In  Townsend  v.  Riley,  46  N.  H. 

for  a  mortgage  of  a  plantation  in  300. 
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though  the  mortgagee  resided  in  Connecticut^  and  the  loan  was  made 
by  means  of  a  draft  paid  in  New  York.*" 

A  like  decision  was  also  made  in  Wisconsin^  in  a  suit  to  foreclose  a 
mortgage  of  lands  situate  in  that  State,  made  in  New  York,  where  the 
parties  resided,  and  where  the  loan  was  made  payable;  therefore  the 
laws  of  that  State  were  held  to  govern  the  contract  as  to  its  validity 
and  effect;***  but  the  decision  would  have  been  otherwise  in  case  the 
mortgage  had  been  made  payable  in  Wisconsin,  or  perhaps  had  been 
made  there.*" 

But  the  courts  of  New  York  refused  to  declare  void  a  mortgage  made 
in  Minnesota  upon  land  in  that  State,  with  interest  at  the  rate  of 
twenty-five  per  cent,  per  annum,  although  the  mortgage  debt  was 
made  payable  in  New  York ;  for  the  rate  of  interest  was  considered  as 
fixed  with  reference  to  the  place  of  contracj.**® 

The  law  of  the  place  of  contract,  or  of  the  place  of  performance, 
determines  the  question  whether  the  mortgage  be  valid  or  usurious, 
irrespective  of  the  place  where  the  land  which  is  the  subject  of  the 
mortgage  is  situated.*^*  The  location  of  the  land  mortgaged  may  per- 
haps in  some  cases  be  considered  in  connection  with  the  place  of  con- 
'tract,  or  the  place  of  performance,  in  determining  whether  the  parties 
contracted  with  reference  to  the  law  of  the  one  place  or  of  the  other; 
but  on  the  authorities  this  seems  to  be  all  the  consideration  that  can 
be  given  to  this  circumstance.**® 

§  661.  The  lex  rei  sitae  govems  as  to  the  title  and  the  enforoe- 
ment  of  the  lien.  The  remedy  against  the  mortgagor  personally  may 
be  pursued  wherever  the  debtor  may  be,  and  therefore  suit  may  be 
brought  against  him  in  a  State  other  than  that  in  which  the  mort- 
gaged premises  are;  but  the  lien  upon  the  land  can  be  enforced  only 
in  the  State  where  the  land  is  situated.  It  is  a  well-settled  principle 
that  title  to  real  property  must  be  acquired  agreeably  to  the  law  of  the 
place  where  it  is  situated.  This  principle  applies  to  mortgages  as  well 
as  to  absolute  conveyances  ;**^  and  of  course  the  remedy  to  enforce  the 

^"Roelofson    v.    Atwater,    1    Dis-  Eq.  128;  Cotheal  ▼.  Blydenburgh,  & 

ney,  346.  N.  J.  Eq.  17,  631. 

**•  Newman  v.  Kershaw,   10  Wis.        *"See   Newman   v.    Kershaw,    10 

333.  Wis.  333;    Kennedy   y.   Knight,   21 

*"  Kennedy    v.    Knight,    21    Wis.  Wis.  340,  94  Am.  Dec.  543. 
340.  94  Am.  Dec.  543.  ^^Hosford    y.    Nichols.    1    Paige, 

"*Balme  v.  Wombough,  38  Barb.  220.  per  Walworth,  Chancellor.    See 

352.  Van  Schaick  v.  Edwards.  2  Johns. 

^**  Connor    y.    Bellamont,    2    Atk.  Cas.  355;  Oregon  ft  Washington  T. 

382;    Stapleton  y.   Conway,   3   Atk.  ft  I.  Co.  v.  Rathbun,  5  Sawyer.  32; 

727;  De  Wolf  y.  Johnson,  10  Wheat.  Boehme   v.   Hall   .(N.   J.),    26   Atl. 

367;  Dolman  y.  Cook,  14  N.  J.  Eq.  832.  836.  per  Green,  V.  C;  Bentley 

56;  Campion  y.  Kllle.  14  N.  J.  Eq.  y.   Whittemore,   18  N.   J.   Eq.    366. 

229;    Andrews  y.  Torrey,  14  N.  J.  373.     In  the  latter  case  an  asslgn- 

Eq.  355;   Varick  y.  Crane,  4  N.  J.  ment  for  the   benefit  of  creditors 
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lien  must  be  sought  where  the  property  is.  The  validity  of  a  mortgage 
must  therefore  be  determined  by  the  law  of  the  State  where  the  mort- 
gaged land  is,  wherever  the  deed  may  have  been  executed  or  the  mort- 
gage debt  made  payable.*** 

In  regard  to  these  cases  it  is  to  be  observed  that  Hosford  v.  Nichols 
was  decided  upon  the  ground  that  the  contract  was  in  fact  executed 
in  New  York,  where  the  land  was  situated,  and  therefore  is  no  author- 
ity for  the  position  that  the  law  of  the  place  where  the  land  is  situated, 
rather  than  the  law  of  the  place  of  contract,  governs  as  to  usury.  The 
later  case  of  Chapman  v.  Robertson**'  has  often  been  criticised,  and, 
so  far  as  it  holds  that  the  lex  rei  sitae  governs  as  to  usury,  it  has  been 
repeatedly  overruled  by  the  later  cases  in  New  York.  That  case  was 
as  follows :  A  person  residing  in  New  York,  being  in  England,  there 
negotiated  a  loan  upon  the  security  of  a  bond  and  mortgage  upon  lands 
in  New  York,  at  the  legal  rate  of  interest  in  that  State.  It  was 
arranged  that  upon  the  return  of  the  borrower  to  New  York  he  should 
execute  and  record  the  mortgage,  and  that  upon  the  receipt  of  it  in 
England  the  mortgagee  should  deposit  the  money  with  the  mortgagor's 
bankers  in  London  for  his  use.  This  was  done  accordingly.  The 
mortgage  was  usurious  under  the  laws  of  England;  but  it  was  held, 
in  a  suit  to  foreclose  the  mortgage,  that  the  usury  laws  of  England 
could  not  be  set  up  in  defence.  Chancellor  Walworth  said :  ^TJpon  a 
full  examination  of  all  the  cases  to  be  found  upon  the  subject,  either 


was  made  in  New  York,  where  the 
parties  resided,  of  land  situated  in 
New  Jersey.  The  assignment  was 
good  under  the  laws  of  New  York, 
but  was  contrary  to  the  law  of  New 
Jersey,  which  prohibited  prefer- 
ences, and,  so  far  as  It  affected 
lands  there,  was  held  to  be  void. 
Chancellor  Zabrlskie  says:  "It  is 
well  settled  in  England  and  the 
States  where  the  common  law  is  in 
force  that  the  transfer  and  descent 
of  real  property  Is  governed  by  the 
law  of  the  State  in  which  it  lies. 
This  rule  is  without  exception,  and 
I  am  not  aware  of  any  case  or  any 
authority  in  which  it  is  ques- 
tioned." 

^In  support  of  this  position  are 
cited  the  cases  In  the  last  note  and 
the  following:  Ooddard  v.  Sawyer, 
9  Allen,  78,  cited  and  approved  in 
Sedgwick  V.  Laflin,  10  Allen,  430, 
432,  per  Gray,  J.;  Lyon  v.  Mcll- 
yaine,  24  Iowa,  9. 

In  Ooddard  v.  Sawyer,  9  Allen, 
78,  a  mortgage  was  made  in  New 
Hampshire,  where  both  parties  re- 
sided, of  land  in  Massachusetts,  to 


indemnify  the  mortgagee  against  a 
liability  to  arise  subsequently. 
Such  a  mortgage  being  invalid  un- 
der the  laws  of  New  Hampshire, 
this  invalidity  was  set  up  to  an  ac- 
tion in  Massachusetts  to  foreclose 
the  mortgage.  The  court — Metcalf, 
J.,  delivering  the  opinion — say: 
"The  question  as  to  the  validity  of 
the  mortgage  in  this  case  is  to  be 
decided  by  the  law  of  this  State, 
within  which  the  mortgaged  prem- 
ises are  situate,  and  not  by  the 
law  of  New  Hampshire,  where  it 
was  executed,  and  where  the  par- 
ties thereto  resided." 

In  Sell  V.  Miller,  11  Ohio  St.  381, 
a  mortgage  on  land  in  Ohio,  exe- 
cuted by  a  non-resident  married 
woman  over  eighteen  years  of  age. 
but  under  twenty-one,  was  held 
good  under  a  statute  of  Ohio  which 
declares  that  a  married  woman 
over  eighteen  years  of  age  may 
make  a  valid  contract,  although  the 
married  woman  in  thft  case,  by  the 
law  of  her  domicil.  was  incapable  of 
contracting. 

*»  6  Paige,  627,  31  Am.  Dec.  264. 
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in  this  country  or  in  England^  none  of  which,  however,  appear  to 
have  decided  the  precise  question  which  arises  in  this  cause,  I  have 
arrived  at  the  conclusion  that  the  mortgage  executed  here,  and  upon 
property  in  this  State,  being  valid  by  the  lex  situs,  which  is  also  the 
law  of  the  domicil  of  the  mortgagor,  it  is  the  duty  of  this  court  to  give 
full  eflfect  to  the  security,  without  reference  to  the  usury  laws  of 
England,  which  neither  party  intended  to  evade  or  violate  by  the 
execution  of  a  mortgage  upon  lands  here/'*** 

Then  as  to  the  case  of  Goddard  v.  Sawyer,  in  Massachusetts,  that 
does  not  relate  to  the  contract,  but  rather  to  the  form  and  validity  of 
the  instrument  itself.  The  learned  judge  who  gives  the  opinion  refers 
to  a  case  before  the  Supreme  Court  of  the  United  States,  holding  that 
title  to  land  by  devise  can  be  acquired  only  under  a  will  duly  approved 


***  Chapman  v.  Robertson,  6  Paige, 
627,  31  Am.  Dec.  264.  See,  also, 
Dugan  V.  Lewis,  79  Tex.  246,  14  S. 
W.  1024,  23  Am.  St.  Rep.  332;  New 
Eng.  Mortg.  Co.  v.  McLaughlin,  87 
Oa.  1,  13  S.  E.  81;  American  Mortg. 
Co.  V.  Sewell,  92  Ala.  163,  9  So.  143. 
In  the  latter  case  Coleman,  J.,  de- 
livering the  opinion,  said:  "We  are 
aware  that  the  soundness  of  the 
reasoning  in  the  decision  in  6 
Paige,  627,  31  Am.  Dec.  264,  has 
been  questioned,  and  Jones  in  his 
work  on  Mortgages  (volume  1, 
§§  660,  661),  says  it  has  been  over- 
ruled. Most  of  the  authorities 
which  criticise  the  principle  of  law 
laid  down  generally  concede  the 
correctness  of  the  conclusion  of  the 
learned  chancellor  who  rendered 
the  decision  in  the  case  of  Chapman 
V.  Robertson.  Judge  Story  (Confl. 
Law),  in  his  criticism  (§  293c), 
referring  to  the  case  of  Chapman  v. 
Robertson,  says:  The  decision  it- 
self seems  well  supported  in  point 
of  principle;  for  the  parties  in- 
tended that  the  whole  transaction 
should  be  in  fact,  as  it  was  in  form, 
a  New  York  contract,  governed  by 
the  laws  thereof,  and  the  repay- 
ment of  the  debt  there  to  he  made,* 
The  italics  are  ours.  There  are  no 
facts  in  the  case,  except  those 
which  arise  from  the  making  of  the 
note  and  mortgage  in  New  York, 
which  authorize  the  assumption 
that  the  money  was  to  be  repaid  in 
New  York.  The  two  differ  as  to 
the  place  of  payment.  Story  holding 
it  to  be  a  New  York  contract,  and 
consequently  the  place  of  payment 
presumptively  was  in  New  York; 
the  former  holding  that,  as  no  place 


of  payment  was  fixed,  the  law  fixed 
it  in  England,  but  further  held  that 
although,  as  a  mere  personal  con- 
tract, it  would  be  wholly  inopera- 
tive until  It  was  received  by  the 
lender  in  England,  where  the  money 
was  then  to  be  deposited  with  the 
borrower's  banker  for  his  use,  yet. 
on*  account,  of  the  character  of  the 
property,  being  real  or  heritable 
property,  and  the  further  fact  that 
the  mortgage  was  executed  in  New 
York  upon  property  in  that  State, 
and  being  valid  by  the  lex  situs, 
which  was  also  the  law  of  the  dom- 
icil of  the  mortgagor,  it  was  the 
duty  of  the  court  to  give  full  effect 
to  the  security,  without  reference  to 
the  usury  laws  of  England,  which 
neither  party  intended  to  evade,  by 
the  execution  of  the  mortgage  upon 
the  lands  in  New  York." 

The  case  of  Dugan  v.  Lewis  was 
very  similar  to  the  Alabama  case 
above  considered.  The  Texas  case 
regarded  New  York  as  the^  locus 
contractus  and  locus  solutionis,  and 
followed  Chapman  v.  Robertson,  6 
Paige,  627,  31  Am.  Dec.  264,  citing 
otner  authorities  sustaining  it. 
Judge  Henry  says  there  is  no  rea- 
son why  the  making  of  the  contract 
in  one  State  instead  of  in  the  other, 
nor  why  the  making  it  payable  in 
one  instead  of  in  the  other,  should 
have  a  controlling  influence  over 
the  question.  Doing  either  will,  in 
the  absence  of  other  evidence,  serve 
to  show  their  purpose  and  control 
the  result.  But  not  so  when  they 
otherwise  distinctly  provide,  or 
when,  from  other  facts,  their  inten- 
tion can  be  more  satisfactorily  as- 
certained. 
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and  recorded  according  to  the  law  of  the  State  in  whicfi  the  lands  lie,, 
and  in  which  Mr.  Justice  Washington  says :  "It  is  an  acknowledged 
principle  of  law  that  the  title  and  disposition  of  real  property  is 
exclusively  subject  to  the  laws  of  the  country  where  it  is  situated, 
which  can  alone  prescribe  the  mode  by  which  a  title  to  it  can  pass 
from  one  person  to  another.^^  Another  reference  in  the  Massachusetts- 
case  is  to  an  earlier  case  in  that  State,  the  principal  bearing  of  whidi- 
upon  the  case  before  the  court  is  in  the  statement  of  the  principle  that 
"the  title  to  and  disposition  of  real  estate  must  be  exclusively  regu- 
lated by  the  law  of  the  place  in  which  it  is  situated.^'  The  conclusion 
therefore  is,  that,  although  there  are  some  statements  which  would 
seem  to  support  the  position  that  the  question  of  usury  in  a  mortgage 
executed  and  made  payable  in  a  State  other  than  that  where  the  land 
is  situated  is  to  be  determined  by  the  laws  of  the  State  where  the  land 
is  situate,  there  is  really  no  authority  for  this  position.*^' 

§  662.  But  as  to  the  form  and  validity  of  the  mortgage  deed  as  a 
conveyance,  the  law  of  the  place  where  the  land  is  situated  must 
always  govern,  though  the  mortgage  was  executed  in  another  State.*** 
Thus,  if  the  laws  of  the  State  where  the  lands  are  situate  recognize 
the  validity  of  a  mortgage  by  the  deposit  of  the  title  deeds  by  a 
debtor  with  his  creditor,  then  the  laws  of  that  State  govern  as  to  the- 
lien,  although  the  transaction  be  had  in  another  State.**'  But  if  such 
a  mortgage  be  not  recognized  in  the  State  where  the  lands  are,  the 
fact  that  a  deposit  is  made  in  a  State  or  country  where  a  mortgage  in 
this  form  is  recognized  will  not  enable  the  creditor  to  enforce  it 
against  the  lands.  And  so,  if  the  laws  of  a  State  prohibit  the  making 
of  a  mortgage  to  secure  future  advances  or  liabilities,  a  mortgage  in 
this  form  of  land  in  that  State  would  not  be  recognized  there,  although 
made  in  a  State  where  such  a  mortgage  would  be  valid ;  and,  on  the 
other  hand,  such  a  mortgage  made  in  the  former  State,  where  it  would 

*^  $  C67.    The  only  other  case  re-  the    payment    of    debts    contracted 

ferred  to  is  Hosford  v.  Nichols,  1  and    payable    in    that    State.     The 

Paige,  220.  mortgage   was   held   valid    in    New 

**•  Fessenden  v.  Taft,  65  N.  H.  39,  Jersey,  although  It  would  be  invalid 

17  Atl.  713;  Post  V.  First  Nat.  Bank,  in  New  York,  because  the  execution 

138  111.  559,  28  N.  E.  978;   Dawson  of  it  was  contrary  to  a  general  stat- 

V.   Hayden,  67   111.   52;    Boehme   v.  ute  of  that  State  prohibiting  such 

Rail    (N.  J.),  26  Atl.  832,   quoting  corporation    from    transferring    its 

text.    Holt  v.  Knowlton,  86  Me.  45C,  property  to  creditors  In  contempla- 

29  Atl.  1113;   Ricks  v.  Goodrich,  3  tlon  of  insolvency.    "The  law  of  its 

La.  Ann.  212;    Nathan  v.  Lee,  152  charter  having  given  the  company 

Ind.  232,  52  N.  E.  987.    In  this  case  the  general  power  of  mortgage,  the 

a  manufacturing  corporation,  char-  exercise  of  that  power  is  subject  to 

tered  under  the  laws  of  New  York,  the  laws  and  policy  of  the  State  in 

removed    to   New   Jersey    and    exe  which   it  lawfully   holds  the  mort- 

cuted  a  chattel  and  real  estate  mort-  gaged  real  estate."    Per  Green,  V.  C. 

gage  on  property  within  the  latter  *"  Griffin  v.  Griffin,  18  N,  J.  Eq. 

State  to  resident  creditors,,  to  secure  104. 
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not  be  valid,  but  covering  lands  in  a  State  where  such  a  mortgage  is 
valid,  would  be  enforced  in  the  latter  State,  because  it  is  a  valid  con- 
veyance there.*** 

The  capacity  of  the  parties  to  make  a  mortgage  must  be  governed 
by  the  laws  of  the  State  where  it  is  executed.  A  mortgage  executed 
in  the  State  of  Indiana  by  a  married  woman  domiciled  in  that  State, 
on  real  estate  situate  in  Ohio,  to  secure  an  obligation  as  surety  to  be 
performed  in  the  State  of  Indiana,  where  she  is  without  capacity  to 
make  such  a  contract,  is  void  in  Ohio,  as  well  as  in  Indiana.*** 

§  663.  To  avail  of  the  usury  laws  of  another  State  as  a  ground  for 
defence,  they  must  be  distinctly  set  up  in  the  answer,  and  at  the  hear- 
ing must  be  proved  as  matters  of  fact.**®  Under  an  answer  setting  up 
usury  without  any  more  specific  allegation,  and  without  any  averment 
showing  that  the  contract  is  governed  in  this  respect  by  the  laws  of 
another  State,  the  defence  is  limited  to  the  statutes  against  usurj'  of 
the  State  where  the  action  is  pending.***  Until  otherwise  proved,  the 
laws  of  another  State  in  regard  to  usury  will  be  presumed  to  be  the 
same  as  those  of  the  lex  fori.*** 

When  in  the  course  of  the  pleadings  it  is  discretionary  with  the  court 
to  allow  the  defence  of  usury  to  be  set  up,  the  court  may  refuse  to 
allow  the  statute  of  another  State  whose  laws  govern  the  contract  to 
be  pleaded,  when  that  statute  makes  the  mortgage  wholly  void,  such  a 
defence  being  regarded  as  unconscientious.*** 

The  law  in  force  at  the  time  of  the  delivery  of  a  mortgage  governs 
its  validity  or  construction,  so  far  as  these  are  affected  by  statute.*** 
A  mortgage  made  in  Alabama  during  the  Civil  War  was  enforced  in 
the  courts  of  that  State,  acting  under  the  Constitution  and  laws  of 
the  United  States,  after  the  close  of  the  war,  although  the  considera- 
tion of  it  was  a  loan  of  Confederate  treasury  notes,***  on  the  ground 
that  it  was  valid  under  the  government  de  facto  which  then  existed. 

A  stay  law,  making  void  and  of  no  effect  all  mortgages  and  deeds  of 
trust  for  the  benefit  of  creditors  thereafter  executed,  whether  regis- 
tered or  not,  does  not  apply  to  a  mortgage  executed  prior  to  the  passage 

*"  Goddard  v.  Sawyer,  9  Allen,  78.  *~  Campion  v.  Kille,  14  N.  J.  Bq. 

*" Evans  v.  Beaver  (Ohio),  33  N.  229. 

E.  643;    Story,  Confl.  Laws,  §§  65,  *«Van  Auken  v.  Dunning,  81  Pa. 

66,    66a,     242,     243;     Lockwood    v.  St  464. 

Mitchell,  7  Ohio  St.  388.  405.  *»  Corning   v.    Ludlum,   28   N.   J. 

**>  Campion  v.  Kille,  14  N.  J.  BQ.  Eq.  398. 
229;  Dolman  v.  Cook,  14  N.  J.  Eq.  ^  Olson  v.  Nelson,  3  Mimi.  53; 
56;  Andrews  V.  Torrey,  14  N.  J,  Eq.  Latrobe  v.  Hulbert.  6  Fed.  209; 
355;  Klinck  v.  Price,  4  W.  Va.  4,  6  Smith  v.  Green,  41  Fed.  455. 
Am.  Rep.  268;  Hosford  v.  Nichols,  ^Scheible  v.  Bacho,  41  Ala.  423. 
1  Paige.  220;  Millard  v.  Truaz,  73  and  cases  cited.  See  to  the  con- 
Mich.  381.  41  N.  W.  328,  22  Am.  St.  trary.  however,  Stlllman  v.  Looney. 
Rep.  705.  3  Coldw.  20.    See  §*  617. 
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of  the  act,  but  registered  after  its  passage.***  Being  valid  when  made, 
it  is  not  competent  for  the  legislature  afterwards  to  make  it  invalid.**^ 
A  mortgage  made  at  a  time  when  there  is  no  statute  limiting  the  rate 
of  interest  is  a  valid  security,  although  the  rate  of  interest  be  extor- 
tionate; and  its  validity  is  not  affected  by  a  subsequent  statute  or 
change  in  the  Constitution  of  the  State  limiting  the  rate  of  interest.*** 
Although  the  law  of  the  place  of  contract  governs  as  to  the  question 
of  usury,  yet  a  law  of  the  place  of  contract  relating  to  the  manner  of 
enforcing  the  remedy  is  not  binding  upon  the  courts  of  another  State. 
Thus  a  statute  of  the  State  of  New  York  authorizing  a  borrower  to 
obtain  a  cancellation  of  securities  without  payment,  upon  the  ground 
of  usury,  will  not  be  enforced  in  Massachusetts.*** 

^  Harrison   v.   Styres,   74   N.   C.  That  statute  is  so  strictly  construed 

290.  in  New  York  that  it  is  held  not  to 

^Harrison   v.   Styres,    74   N.   C.  apply  to  an  assignee  in  bankruptcy 

290.  of  the  borrower;   Wheelock  v.  Lee, 

«•  Newton  v.  Wilson.  31  Ark.  484;  15  Abb.  Pr.  N.  S.  24.  64  N.  Y.  242; 

Jacoway  v.  Denton,  25  Ark.  625.  nor  to  a  purchaser  of  the  equity  of 

^Matthews  v.  Warner,  112  U.  S.  redemption.     Blssell  v.  Kellogg,  65 

600,  6  Fed.  Rep.  461,  5  Sup.  Ct  812.  N.  Y.  432. 
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CHAPTEB  XV. 


A  MORTGAGOR'S  RIGHTS  AND  LIABILITIES. 


I.  As  to  third  persons,  664-666. 
II.  As  to  the  mortgagee,  667--676. 
III.  His    personal    liability   to   the 
mortgagee,  677,  678. 


IV.  After-acquired    titles    and    Im- 

proyements,  679-^83. 
V.  Waste  by  mortgagor,  684-698. 


Xntrodnotory. — ^The  nature  of  a  mortgage  was  considered  in  the 
first  chapter,  and  some  of  the  rules  and  statutes  were  there  stated 
which  determine  in  large  part  the  rights  and  liabilities  of  the  parties. 
The  rights  of  the  parties  with  reference  to  particular  matters  have 
been  considered  in  other  chapters.  In  fact,  the  whole  treatise  relates, 
in  some  form,  to  the  rights  or  liabilities  of  either  the  mortgagor  or 
mortgagee ;  but  in  this  and  the  following  chapters  of  this  volume  it  is 
proposed  to  treat  of  the  generaf  relations  of  the  parties  to  each  other 
and  to  third  persons;  but  inasmuch  as  their  relations  to  a  purchaser 
of  the  equity  of  redemption,  to  a  lessee  of  the  mortgaged  property, 
and  to  an  assignee  of  the  mortgage,  present  many  important  question 
in  respect  to  each,  special  chapters  will  be  given  to  the  consideration 
of  these. 

I.    As  to  Third  Persons, 

§  664.  The  owner  of  the  equity  of  redemption  is  entitled  to  pos- 
session as  against  every  one  except  the  mortgagee  and  those  claiming 
under  him,  and  may,  as  against  any  others,  maintain  a  real  action  to 
recover  possession.^  Against  all  other  persons  he  has  the  same  rights 
respecting  the  mortgaged  premises  that  he  ever  had.*  He  may,  so  far 
as  his  interest  goes,  deal  with  it  in  every  respect  as  the  owner.  He 
may  devise  it,  sell  it,  or  lease  it,  or  make  any  contracts  in  respect  to 
it.'  His  conveyance  is  so  far  a  conveyance  of  the  land  that  the  cove- 
nants real  are  annexed  to  it,  and  pass  with  it  to  the  grantee  and  his 
assigns.*    The  wife  of  a  mortgagor  is  entitled  to  dower,  and  the  hus- 


'Huckins  v.  Straw,  34  Me.  166; 
Stinson  v.  Ross,  51  Me.  556,  81  Am. 
Dec.  591;  Bird  v.  Decker,  64  Me. 
550;  Ellison  v.  Daniels,  11  N.  H. 
274;  Hall  v.  Lance,  25  111.  277;  Du- 
val V.  McLoskey,  1  Ala.  708. 

•Orr  V.   Hadley,   36   N.   H.   675; 


Wllkins  V.  French,  20  Me.  Ill; 
Chamberlain  v.  Thompson,  10  Conn. 
243,  26  Am.  Dec.  390;  Bartlett  v. 
Borden,  13  Bush,  45. 

*Kennett  v.  Plummer,  28  Mo.  142;. 
Grigg  V.  Banks,  59  Ala.  311. 

*  White  V.  Whitney,  8  Met  81. 
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band  of  a  mortgagor  to  curtesy,  in  the  mortgaged  premises.  The 
equity  of  redemption  is  subject  to  attachment  and  to  sale  upon  execu- 
tion by  the  mortgagor's  creditors.*  He  has  the  remedies  of  an  owner 
as  against  every  one,  except  the  mortgagee,  who  interferes  with  his 
possession  or  enjoyment  of  the  land,*  and  may  maintain  an  action  of 
ejectment.'  At  common  law,  as  between  the  mortgagor  and  mort- 
gagee, the  legal  title  is  in  the  latter,  and  so  remains  even  after  the 
debt  is  paid,  if  it  be  not  paid  till  after  the  law  day.®  But  no  one  can 
avail  himself  of  this  title  but  the  mortgagee;  and  therefore,  in  case 
of  an  action  of  ejectment  brought  by  a  second  mortgagee  against  the 
mortgagor,  the  latter  cannot  set  up  the  legal  title  of  the  prior  mort-/ 
gagee  as  a  defence.  The  fact  that  he  has  such  an  interest  in  the  land 
as  will  enable  him  to  redeem  can  make  no  difference.  Until  he  does 
redeem,  he  is  a  stranger  to  the  legal  title.*  The  fact  that  the  mort- 
gagor has  paid  since  the  law  day,  but  has  taken  no  discharge,  consti- 
tutes no  defence  to  an  action  of  ejectment.** 

So  long  as  the  mortgagor  remains  in  possession,  and  does  not  com- 
mit waste,  he  may  lawfully  dispose  of  the  products  of  the  land.**  He 
may  recover  damages  for  waste  committed  by  a  stranger  in  cutting 
and  removing  trees,  and  lumber  manufactured  from  them,**  and  such 
recovery  is  a  bar  to  a  subsequent  suit  by  the  mortgagee.  He  may  main- 
tain an  action  for  flowage  of  the  land  imder  a  Mill  Act.**  He  may 
recover  for  any  injury  to  the  property.**  As  against  the  mortgagee 
he  is  entitled  to  receive  the  rents  and  profits  of  the  mortgaged  land, 
and  to  take  the  emblements,  without  being  liable  to  account.  The 
mortgagee  has  the  remedies  of  an  owner  for  the  purpose  of  enforcing 
his  lien  against  the  mortgagor ;  but  except  as  to  such  remedies,  and  as 
to  all  persons  but  the  mortgagee,  a  mortgagor  in  possession  is  to  be 
regarded  and  treated  as  the  owner  of  the  estate,  subject  merely  to  a 
lien  or  charge.**    The  legal  title  passes  by  the  mortgage  merely  for 

•  Coggswell  V.  Warren,  1  Curtis,  ney  v.  Austin,  6  Bradw.  49 ;  Hamil- 
223,  230.  ton  v.  Griffin,  123,  Ala.  600,  26  So. 

«Denby  v.  Mellgrew,  58  Ala.  147.  243. 

'  Murray  v.  Blackledge,  71  N.  C.  '*  Atwood  v.  Moose  Head  Paper  ft 

492;  Farmer  v.  Daniel,  82  N.  C.  152.  Pulp  Co.  85  Me.  379,  27  Atl.  259. 

*  Chamberlain  v.  Thompson,  10  ^^Watkins  v.  Kaolin  Manuf.  Co. 
Conn.  243,  26  Am.  Dec.  390;  Cross  v.  131  N.  C.  536,  60  L.  R.  A.  617. 
Robinson,  21  Conn.  379;  Smith  v.  ^'Willington  v.  Gale,  7  Mass.  138; 
Vincent,  15  Conn.  1,  88  Am.  Dec.  Taylor  v.  Porter,  7  Mass.  355 ;  Good- 
52;  Toby  v.  Reed,  9  Conn.  216;  win  v.  Richardson,  11  Mass.  469, 
Cooch  v.  Gerry,  3  Harr.  280.  473;  Snow  v.  Stevens,  15  Mass.  278; 

•Savage  v.  Dooley,  28  Conn.  411,  Eaton  v.  Whiting,  3  Pick.  484.  488; 

73  Am.  Dec.  680.  Blanchard  v.  Brooks,  12  Pick.  47; 

"Doton  V.  Russell,  17  Conn.  146.  Fay  v.  Cheney,  14  Pick.  399;  Clark 

"Kimball  v.  Lewiston  Steam  Mill  v.  Reyburn,  1  Kan.  281;   Collins  v. 

Co.  55  Me.  494.  Torrey,  7  Johns.  278,   5  Am.  Dec. 

""Bird  V.  Decker  '     Me.  550;  Ab-  273;  Greer  v.  Turner,  36  Ark.  17. 
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the  purpose  of  giving  the  mortgagee  the  full  benefit  of  the  security." 
He  may  recover  possession  of  the  land  in  an  action  of  ejectment  from 
a  stranger  who  has  entered  without  right,^^  and  he  may  recover  dam- 
ages for  injuries  to  his  possession  by  such  wrong-doer. 

After  possession  has  been  taken  by  the  mortgagee  for  the  purpose 
of  foreclosure,  the  mortgagor  cannot  maintain  an  action  of  tort  against 
a  stranger  for  using  the  mortgaged  land  as  a  way.  There  being  no 
injury  to  the  reversionary  interest,  the  mortgagee  is  the  only  person 
entitled  to  maintain  such  action.^' 

§  66S.  The  mortgagor's  equity  of  redemption  may  be  seized  upon 
execution  by  a  third  person,  or  even  by  the  mortgagee,  upon  an  execu- 
tion obtained  upon  a  debt  not  secured  by  the  mortgage,  either  before 
or  after  default.^*  The  levy  of  an  execution  by  any  other  creditor,  or 
by  the  mortgagee  upon  another  debt,  or  the  sale  under  it,  does  not 
affect  the  rights  of  the  mortgagee.^®  A  purchaser  of  the  equity  of 
redemption  at  execution  sale  succeeds  to  the  equitable  rights  of  the 
mortgagor,  and  may  redeem  the  estate  just  as  the  mortgagor  could.** 
It  is  immaterial  as  regards  such  sale  whether  the  incumbrance  be 
strictly  a  mortgage  or  a  deed  of  trust  with  power  of  sale  upon  default, 
for  such  a  deed  is  in  legal  effect  a  mortgage.*^  The  mortgagee  may, 
however,  by  consenting  to  a  sale  of  the  mortgaged  property,  or  to  a 
levy  upon  it,  without  reference  to  his  mortgage,  debar  himself  from 
asserting  his  title  afterwards.**  If  there  be  a  surplus  of  the  purchase- 
price  of  the  equity  of  redemption  ^fter  paying  the  judgment  and  costs, 
this  should  be  paid  to  the  judgment  debtor  and  not  to  the  mort- 
gagee.** 

The  mortgagor's  interest  may  be  sold  although  the  mortgage  secures 
the  support  of  the  mortgagee  by  the  mortgagor.**  If  no  account  be 
taken  of  the  mortgage  in  making  the  levy,  the  interest  of  the  debtor, 


'"Glass  V.  Ellison,  9  N.  H.  69; 
Bartlett  v.  Borden,  13  Bush,  45; 
Oldham  v.  Pfleger,  84  111.  102;  Pin- 
ion V.  Clark,  118  111.  32,  7  N.  E.  475; 
Taylor  v.  Adams,  115  111.  570,  4  N. 
E.  837;  Barrett  v.  Hinckley,  124  111. 
32,  14  N.  E.  863.  7  Am.  St.  Rep.  331. 

"Bartlett  v.  Borden,  13  Bush,  45. 

'■Sparhawk  v.  Bagg,  16  Gray, 
583. 

»  §§  129&,  1230;  Gushing  y.  Hurd, 
4  Pick.  253,  16  Am.  Dec.  335;  Wal- 
ters V.  Defenbaugh,  90  III.  241 ;  Pin- 
ley  V.  Thayer,  42  111.  350;  Bernstein 
T.  Humes,  71  Ala.  260;  Gassen- 
heimer  v.  Molton,  80  Ala.  521.  2  So. 
652;  Seaman  v.  Hax.  14  Colo.  536, 
24  Pac.  461. 

"Pebiger   v.    Craighead,    4    Dall. 


151,  2  Yeates  (Pa.),  42;  Crow  v. 
Tinsley,  6  Dana,  402;  Gotten  v. 
Blocker,  6  Pla.  1;  Porter  v.  Wheeler, 
105  Ala.  451,  17  So.  221;  Childress 
Y.  Vonette,  54  Ala.  317;  Atcheson  y. 
Broadhead,  56  Ala.  414;  Northwest- 
ern Porwarding  Co.  v.  Mahaffey,  36 
Kan.  152, 12  Pac.  705. 

**  Turner  v.  Watkins,  31  Ark.  429; 
Shaw  V.  Llndsey,  60  Ala.  344;  Love- 
lace ▼.  Webb.  42  Ala.  271;  Jenkins 
V.  Green.  22  Kan.  562. 

"Turner  v.  Watkins,  31  Ark.  429. 

"  Grace  v.  Mercer,  10  B.  Mon.  157; 
Smith  V.  Sweetser.  32  Me.  246. 

'^Bodwell  Granite  Co.  v.  Lane.  83 
Me.  168,  21  Atl.  829. 

"  Jenkins  v.  Green,  22  Kan.  562. 
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and  nothing  more^  passes  by  the  proceedings.**  The  levy  is  not 
thereby  rendered  invalid.*^  The  debtor,  in  such  case,  has  no  occasion 
to  complain.**  After  a  sale  upon  execution  the  mortgagor  has  no 
rights  in  the  land  imless  he  redeems  it,  or  unless  the  judgment  upon 
which  the  execution  was  issued  be  reversed.** 

Inasmuch  as  an  absolute  deed  with  a  bond  for  reconveyance  consti- 
tute an  express  mortgage,  the  property  is  subject  to  attachment  and 
to  levy  and  sale  upon  execution  under  a  judgment  against  the 
grantor.**  Such  is  the  case  also  when  there  is  no  written  defeasance^ 
but  the  conveyance  is  in  fact  a  mortgage.** 

If  a  mortgagee  be  in  possession  of  the  mortgaged  premises,  a  sale 
under  execution  against  the  mortgagor  does  not  divest  him  of  posses- 
sion, or  enable  the  purchaser  to  recover  possession  in  an  action  of 
ejectment.    His  only  remedy  is  to  redeem.** 

In  some  States  the  laws  provide  for  a  sale  of  the  debtor's  right  of 
redeeming  mortgaged  land,  while  land  not  covered  by  a  mortgage  can 
only  be  taken  by  a  levy  and  set-off  in  the  usual  way,  and  is  not  the 
subject  of  sale  on  execution.  Where  such  is  the  law,  if  one  owning  a 
tract  of  land  in  fee  mortgages  a  life  estate,  the  reversion  is  not  cov- 
ered by  the  mortgag^^  and  therefore  his  title  to  it  is  not  an  equity  of 
redemption,  and  cannot  be  sold  as  constituting  a  part  of  his  equity  of 
redemption.  When  the  life  estate  expires,  the  equity  of  redemption 
expires  with  it.  If  the  mortgage  is  foreclosed,  the  reversion  remains. 
If  the  equity  is  sold  on  execution,  the  reversion  remains.  No  interest 
not  covered  by  the  mortgage  passes  by  the  sale.** 

If  an  estate  be  subject  to  a  mortgage  when  attached,  but  the  mort- 
gage be  discharged  before  the  levy  of  an  execution  in  the  suit,  the 
estate  cannot  be  levied  upon  and  sold  as  an  equity  of  redemption.** 
The  sale  is  valid  though  there  be  a  right  of  homestead  in  the  debtor, 

*•  Dunbar  v*  Starkey,  19  N.  H.  160.  of  the  property,  with  the  right  to 

"  Pettee  v.  Peppard,  125  Mass.  66.  use   and   rent  It,   until   default  be 

*  Perrin  v.  Reed,  35  Vt.  2.  made  in  the  payment  of  bonds  ex- 

*  Delano  v.  Wilde,  11  Gray,  17,  71  tending  through  several  years,  the 
Am.  Dec.  687.  mortgagor  has  a  clear  legal  right, 

"^Clinton  Nat.  Bank  v.  Manwar-  which  is  subject  to  levy  and  sale 

ring,  39  Iowa,  281;  Moors  v.  Albro,  under  execution  against  him;  and  a 

129    Mass.    9.     Contra^    Phinizy    v.  purchaser   at   the    sale   acquires   a 

Clark,  62  Ga.  623;  Gibson  v.  Hough,  title  on  which  he  may  recover,  in 

60  Ga.  588.  ejectment,  against  any  one  who  does 

'^McConeghy  v.  McCaw,  31  Ala.  not  show  a  paramount  title.  Bern- 
447;  Gassenhelmer  v.  Moulton,  80  stein  v.  Humes,  60  Ala.  582.  See 
Ala.  521,  2  So.  652,  655,  per  Clop-  Shaw  v.  Lindsey,  60  Ala.  344;  Cot- 
ton. J.  ton  V.  Carlisle.  85  Ala.  175,  4  So.  670, 

"Hall  V.  Tunnell,  1  Houst  320;  7  Am.  St.  Rep.  29. 

Dadmun  v.  Lamson,  9  Allen,  85.  "Laflin  v.  Crosby,  99  Mass.  446. 

In  Alabama  it  is  held  that,  where  **  Hackett  v.  Buck,  128  Mass.  369. 

the  mortgage  reserves  to  the  mort-  Act  of  1874,  ch.  188,  does  not  author- 

gagor  the  possession  and  enjoyment  ize  a  sale  in  such  a  case. 
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and  the  sale  is  not  expressly  made  subject  to  it.  The  sale  is  necessarily 
subject  to  that  right,  and  whether  declared  so  or  not  it  is  immaterial." 

Upon  the  foreclosure  of  the  mortgage,  a  levy  commenced  upon  the 
mortgagor's  interest  in  the  land  is  defeated,  although  the  land  is 
bought  in  by  the  mortgagee,  who  has  the  right  to  purchase,  for  the 
amount  of  the  mortgage.**  If  land  subject  to  a  mortgage  be  attached, 
and  afterwards  the  mortgagee  sells  the  land  imder  a  power  of  sale  for 
more  than  enough  to  pay  the  mortgage  debt  and  the  expenses  of  sale, 
the  attaching  creditor  may,  by  a  bill  in  equity  brought  within  the 
time  the  land  would  have  been  held,  as  security  to  satisfy  the  judgment, 
enforce  his  lien  against  the  surplils  remaining  in  the  hands  of  the 
mortgagee.'^  His  claim  has  preference  over  a  second  mortgage  made 
after  the  attachment.  The  surplus  after  the  sale  belongs  to  the  same 
persons  the  land  belonged  to  before  the  sale.  No  means  being  pro- 
vided by  statute  for  enforcing  the  creditor's  lien  against  the  funds, 
equity  will  afford  a  remedy,  to  the  same  effect  and  upon  the  same  con- 
ditions, as  nearly  as  may  be,  as  in  proceedings  at  law  in  like  cases.** 
If  the  mortgagee  bids  at  the  sale  an  amount  sufficient  to  cover  not  only 
the  mortgage  debt,  but  an  unsecured  debt  of  the  mortgagor,  he  cannot 
hold  the  excess  above  the  mortgage  debt,  but  this.is  subject  to  the  lien 
of  the  attachment,  and  the  attaching  officer  is  entitled  to  receive  it.** 

Land  owned  by  a  single  woman  at  the  time  of  her  marriage  was 
afterwards  attached  in  an  action  against  her  by  her  maiden  name,  the 
creditor  being  ignorant  of  the  marriage,  and  judgment  was  afterwards 
recovered  against  her  by  the  same  name,  and  the  land  was  sold  on 
execution.  After  the  attachment,  and  before  judgment,  the  woman, 
by  her  married  name,  mortgaged  the  same  land  to  a  person  who  had 
no  actual  notice  of  the  attachment.  The  attachment  was  held  to  take 
precedence  of  the  mortgage.*^ 

§  666.    The  widow  of  the  mortgagor  is  entitled  to  'dower  in  an 

equity  of  redemption,  although  she  has  released  her  right  in  the  mort- 
gage,*^ or  became  the  wife  of  the  mortgagor  after  the  execution  of 
the  mortgage.**  She  cannot  maintain  an  action  for  it  against  the 
mortgagee,  yet,  if  the  mortgage  is  not  foreclosed,  she  is  allowed  in 
equity  to  redeem  the  mortgage,  and  then  take  her  dower,**     Fore- 

"Swan  V.  Stephens,  99  Mass.  7.  *^  Otherwise    In    England,    where 

**  German-American    Seminary   v.  dower  is  a  legal  estate.    Story's  Bq. 

Saenger,  66  Mich.  249,  33  N.  W.  301.  Jur.   §   629;    Kent,  C,  in   Titus  v. 

'^Wiggins  V.  Heywood,  118  Mass.  Neilson,  5  Johns.  Ch.  462;  Snow  v. 

614.'                                   '  Stevens,    16    Mass.    278;    Leary    v. 

"Per  Gray,  C.  J.,  in  Wiggin  v.  Shaffer,  79  Ind.  567;  Hewitt  v.  Cox, 

Heywood,  118  Mass.  614.  56  Ark.  226,  15  S.  W.  1026. 

"Harvey  v.  Foster,  64  Cal.  296,  30  «Wait  v.  Savage  (N.  J.),  16  AU. 

Pac.  849.  225. 

^Cleaveland  v.  Boston  Five  Cents  "Eaton  v.  Simonds,  14  Pick.  98; 

Sav.  Bank,  129  Mass.  27.  Van  Dyne  v.  Thayre.  14  Wend.  233, 
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closure  or  sale  under  a  power  effectually  bars  her  right  if  she  has  duly 
released  this  in  the  mortgage.**  She  is  then  entitled  only  to  her  share 
of  the  surplus  remaining  after  payment  of  the  mortgage  debt.*°  She 
is  entitled  to  dower  in  the  whole  estate  as  against  every  one  but  the 
mortgagee ;  but  to  redeem  the  land  from  him,  she  must  pay  the  whole 
amount  due  oh  the  mortgage.**  The  mortgagee  in  possession  is  en- 
titled to  the  rents  and  profits  until  his  claim  is  paid,  as  against  a 
widow  whose  right  is  subordinate  to  the  mortgage.*^  If,  however,  the 
mortgage  be  discharged  by  the  other  party  in  interest,  the  widow  of 
the  mortgagor  is  let  into  her  dower  in  the  unincumbered  estate;  as 
where  the  purchaser  of  the  equity  of  redemption,  on  an  execution  sale, 
afterwards  paid  the  amount  due  on  the  mortgage  and  claimed  an 
assignment  of  it  from  the  mortgagee,  but  the  mortgagee,  declaring 
that  an  assignment  was  unnecessary,  discharged  it  upon  the  margin 
of  the  record:  it  was  held  that  this  discharge  operated  to  extinguish 
the  mortgage,  and  not  as  an  equitable  assignment  of  it,  and  that  there- 
fore the  widow  was  dowerable  in  the  land  free  from  the  incumbrance 
of  the  mortgage.*®  The  widow  of  one  who  has  purchased  real  estate, 
and  assumed  the  payment  of  a  mortgage  thereon,  is  entitled  to  dower 
only  under  the  same  conditions.** 

If  a  purchaser  pays  off  a  mortgage  to  which  the  right  of  dower 
would  be  subject,  when  he  is  under  no  obligation  to  pay  the  mortgage 
debt,  and  takes  an  assignment  of  the  mortgage,  his  mortgage  title  will 
prevent  an  assignment  of  dower  in  the  whole  estate  ;*®  and  even  if  the 
mortgage  be  (discharged,  and  not  in  form  assigned  to  him,  he  may  in 
some  cases  be  held  to  have  redeemed  the  mortgage.*^*  But  if  the  mort- 
gage debt  be  paid  by  the  debtor,  or  from  his  property,  or  in  his  behalf, 
such  payment  is  a  discharge  of  the  mortgage,  and  dower  can  be  as- 
signed in  the  whole  property  ;°*  and  the  payment  is  in  behalf  of  the 

19  Wend.  171;  Hitchcock  v.  Harring-  46  Ohio  St.  407,  22  N.  E.  290, 15  Am. 

ton,  6  Johns.  290,  5  Am.  Dec.  229;  St.  Rep.  627. 

Collins  V.  Torry,  7  Johns.  278,  5  Am.  *^  Wait  v.  Savage  (N.  J.),  15  Atl. 

Dec.  273;  Coles  v.  Coles,  15  Johns.  225. 

319;   Hawley  v.  Bradford,  9  Paige,  *•  Baton  v.  Simonds,  14  Pick.  98; 

200,  37  Am.  Dec.  390;  Swalne  v.  Pe-  Wedge  v.  Moore.  6  Cush.  8;  Everson 

rine,  5  Johns.  Ch.  491,  9  Am.  Dec.  v.  McMullen,  113  N.  Y.  293,  21  N.  E. 

318;   Trenholm  v.  Wilson,  13  S.  C.  52,  10  Am.  St  Rep.  445,  per  Finch, 

174.  16  Am.  Rep.  732.  J.    See  §  866. 

*^  Johnson  v.  Watson,  87  111.  535.  ^Kemerer  v.   Bournes,   53   Iowa, 

•Wait  V.  Savage  (N.  J.),  15  Atl.  172,  4  N.  W.  921. 

225;  Hinchman  v.  Stiles,  9  N.  J.  Bq.  "Strong  v.  Converse,  8  Allen.  557. 

454.  85  Am.  Dec.  732;  Newton  v.  Cook,  4 

♦•  McCabe  v.  Bellows,  7  Gray,  148,  Gray,  46. 

66  Am.  Dec.  467;  Graves  v.  Braden,  "See  §  866. 

62  Ind.  93;  Campbell  v.  Campbell,  30  ^^^  Holmes  v.  Holmes,  3  Paige,  363; 

N.  J.  Bq.  415;  McMahon  v.  Russell.  Bolton    v.    Ballard,    13    Mass.    227; 

17  Fla.  698,  705;  Ketchum  v.  Shaw,  Brown  v.  Lapham,  3  Cush.  551,  554. 
28  Ohio  St  503;  Mandel  v.  McClave, 
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fore,  except  in  those.  States  in  which  by  statute  the  mortgagee  has  no 
right  of  possession  before  foreclosure,  he  may  immediately,  upon  de- 
fault, take  possession." 

When  the  mortgagee  is  entitled  to  possession,  and  brings  an  action 
to  recover  it,  the  mortgagor  cannot  defend  on  the  ground  that  the 
mortgage  was  made  to  defraud  creditors.  He  is  not  allowed  to  annul 
his  own  conveyance,  under  which  a  perfect  legal  title  has  passed  to 
the  mortgagee.*' 

The  mortgagee's  acceptance  of  a  lease  of  the  mortgaged  premises 
will  bar  his  right  to'maintain  an  action  to  recover  possession  of  them 
from  the  mortgagor,  whether  the  action  is  commenced  before  or  after 
breach  of  the  condition  of  the  mortgage,  or  whether  the  lease  or  the 
mortgage  is  made  first •• 

§  668.  His  ^ght  of  possession  may  be  implied  from  the  nature  of 
the  condition,  as  where  a  mortgage  provides  that  he  shall  occupy  and 
cultivate  a  farm,  and  deliver  to  the  mortgagee  one  half  of  the  produce 
of  it.  By  accepting  an  estate  with  such  a  condition,  the  mortgagee  is 
as  much  estopped  from  claiming  possession  as  he  would  have  been  if 
he  had  agreed  by  indenture  that  the  mortgagor  should  retain  exclusive 
occupation.  If,  before  default,  the  mortgagor's  possession  be  dis- 
turbed by  entry  of  the  mortgagee,  except  for  the  purpose  of  taking 
away  his  own  share  of  the  produce,  he  is  liable  in  an  action  of  tres- 
pass.*^ So,  also,  if  a  mortgagee  takes  a  lease  of  the  premises  from 
the  mortgagor,  and  covenants  to  pay  him  rent  until  the  condition  be 
broken,  this  amounts  to  an  agreement  that  the  mortgagor  shall  retain 
possession,  and  receive  the  profits  to  his  own  use.'®  A  provision  in  the 
mortgage,  that  the  mortgagee  may  enter  after  default,  implies  that  the 
mortgagor  is  entitled  to  possession  until  such  def  ault.** 

A  stipulation  that  upon  default  the  mortgagee  may  take  possession, 
and  receive  the  rents  and  profits  until  the  mortgage  debt  shall  be  paid, 
may  be  enforced  by  the  mortgagee's  taking  possession  and  holding  it ; 
but  the  mortgagor  is  entitled  to  have  the  property  again  at  any  time 
upon  paying  the  mortgage  debt.''® 

An  express  stipulation  is  not  necessary  to  enable  the  mortgagor  to 
retain  possession  until  a  breach  of  the  condition,  when  the  very  pur- 

•*  Pierce   v.   Brown,   24   Vt.   165;  Lamphear,  9  N.  H.  201;  Rhoades  v. 

Pratt  V.  Skomeld,  45  Me.  386;  Stev-  Parker,  10  N.  H.  83;  Lamb  v.  Poss, 

ens  V.  Brown,  Walk.  41,  23  Am.  Dec.  21  Me.  240. 

215 ;  Hill  V.  Robertson,  24  Miss.  368.  ••  Newall  v.  Wright,  3  Mass.  138.  8 

•»  Brookover  v.  Hurst,  1  Mete.  665.  Am.  Dec.  98. 

"Brastow  v.  Barrett,  82  Me.  456,  •Smith  v.  Taylor,  9  Ala.  633;  Mc- 

19  Atl.  916.  Mlllan  v.  Otis,  74  Ala.  560. 

"See   §§  80,   889,   702;    Plagg  v.  "Mclntyre  v.  Whitfield.  21  Miss. 

Flagg,  11  Pick.  475;   Hartshorn  v.  88.  And  see  Hyman  v.  Kelly,  1  Nev. 

Hubbard,  2  N.  H.  453;  Flanders  v.  179. 
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pose  of  the  instrument  is  such  that  the  mortgagor  cannot  fulfil  his 
covenants  without  the  possession  of  the  property;  as,  for  instance, 
when  the  purpose  is  to  secure  an  agreement  to  support.^ ^  The  mort- 
gagor's right  of  possession  until  breach  of  the  condition  is  implied 
from  a  condition  that  the  mortgagor  shall  support  the  mortgagee  dur- 
ing his  life  in  a  house  upon  the  premises,  or  shall  deliver  to  him  a 
certain  portion  of  the  produce  annually.^^  By  taking  possession  in 
such  case  the  mortgagee  would  prevent  the  mortgagor's  carrying  into 
effect  the  purpose  for  which  alone  the  mortgage  was  made.'*  But  a 
condition  of  a  mortgage  requiring  the  mortgagor  to  furnish  a  comfort- 
able home  for  the  mortgagee,  and  to  provide  him  necessaries  and  sup- 
port during  his  life,  there  being  no  intimation  that  the  support  was 
to  be  provided  upon  the  premises,  was  regarded  as  affording  no  impli- 
cation that  the  mortgagor  should  retain  possession.'^ 

The  agreement  that  the  mortgagor  may  remain  in  possession  need 
not  be  in  the  mortgage  itself,  but  may  be  contained  in  a  separa'te  pa- 
per, as,  for  instance,  the  mortgage  note.'* 

§  669.  Bight  of  pouession  as  modified  by  statute. — It  has  already 
been  noticed  that  in  several  States  the  common  la^  doctrine  of  the 
relation  between  the  mortgagor  and  mortgagee  is  wholly  done  away 
with,  and  the  mortgagee  cannot  obtain  possession  of  the  mortgaged 
premises,  even  after  condition  broken,  except  by  purchasing  them  on  a 
foreclosure  suit.'*  Even  the  foreclosure  decree  and  sale  under  it  do 
not  divest  the  mortgagor  of  his  right  of  possession ;  this  is  not  lost  till 
the  deed  under  the  sale  is  delivered  to  the  purchaser.  If  the  premises 
are  occupied  by  tenants,  the  mortgagor  may  collect  the  rents  until  the 
purchaser  is  entitled  to  enter  under  his  deed."  Under  such  a  statute, 
although  the  mortgage  contains  a  stipulation  which  seems  to  give  the 
mortgagee  the  right  after  condition  broken  to  take  possession  and  re- 
ceive the  rents  and  profits,  yet  inasmuch  as  such  a  mortgage  gives  only 
a  lien  upon  the  mortgaged  property  and  the  rents  and  profits,  and  this 
lien  can  be  enforced  only  by  action,  the  stipulation  does  not  transfer 
to  the  mortgagee  the  title  to  the  rents  and  profits.'^  An  exception  to 
this  rule  is  made  in  case  the  property  is  shown  to  be  inadequate  to  meet 


"Soper  ▼.  Ouemsey,  71  Pa.  St 
219. 

"Norton  v.  Webb.  35  Me.  218; 
Brown  v.  Leach,  36  Me.  39;  Clay  v. 
Wren,  34  Me.  187;  LAmb  v.  Fobs,  21 
Me.  240;  Bryant  v.  Erskine,  66  Me. 
153,  156. 

"Wales  ▼.  Mellen,  1  Gray,  612. 
That  he  may  enter  Immediately,  see 
Cohnan  v.  Packard,  16  Mass.  39. 

"  Mason  v.  Mason,  67  Me.  546. 


«  Clay  V.  Wren,  34  Me.  187. 

"  See  §§  17-56. 

"Gelston  v.  Burr,  11  Johns.  482; 
Astor  V.  Turner,  11  Paige,  436;  Cla- 
son  V.  Corley,  5  Sandf.  447;  Mitchell 
V.  Bartlett.  52  Barb.  319;  Argall  v. 
Pitts,  78  N.  Y.  239 ;  Barrett  v.  Black- 
mar,  47  Iowa,  565;  Seckler  v.  Delfs, 
25  Kan.  159;  Hunter  v.  Hays,  7  Biss. 
362. 

"Seckler  v.  Delfs,  25  Kan.  159. 
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the  mortgage  debt,  in  which  case  the  court  may  appoint  a  receiver  of 
the  rents  and  profits  pending  proceedings  to  foreclosed*  But  even 
then  it  has  been  held  that  the  mortgagor  is  entitled  to  the  rents  until 
the  court  decrees  their  payment  to  the  receiver.®* 

Such  a  satutory  provision  restraining  a  mortgagee  from  obtaining 
possession  is  by  some  courts  held  to  apply  in  case  the  mortgage  is  in 
the  form  of  an  absolute  deed.®^  But  it  is  held  otherwise  by  other 
courts.®^ 

Where  the  mortgagor  is  by  statute  protected  in  his  possession  until 
foreclosure,  his  possession  is  a  matter  of  right,  and  not  of  sufferance, 
as  it  is  at  common  law,  except  when  assured  to  him  by  express  agree- 
ment.** A  special  provision  in  a  mortgage,  that  the  mortgagor  shall 
have  possession  without  paying  rent  until  breach  of  the  condition,  is 
not  to  be  construed  as  conferring  the  right  of  possession  upon  the 
mortgagee  after  that  event.  Such  a  provision,  being  merely  an  ex- 
pression of  what  the  law  implies,  is  treated  as  surplusage.** 

A  statutory  provision,  that  it  shall  not  be  wast^  for  the  mortgagor 
to  continue  to  use  the  mortgaged  premises  during  the  period  allowed 
for  redemption,  may  be  waived  by  a  stipulation  in  the  mortgage  to  the 
contrary.** 

The  mortgagee's  assent  to  the  possession  of  the  mortgagor  may  be 
implied,  and  his  assent  may  be  implied  from  slight  circumstances, 
such  as  the  mortgagee's  abandonment  of  the  premises.** 

§  670.  So  long  ai  the  mortgagor  is  allowed  to  remain  in  poiaesfioiL 
he  is  entitled  to  receive  and  apply  to  his  own  nae  the  income  and 
profits  of  the  mortgaged  estate.*^    He  is  not  liable  for  rent.    His  con- 

'•§  1586;  Post  V.  Dorr,  4  Bdw.  412;  391;    Mead  v.  Orrery,  8  Atk.  244; 

Lofsky  V.  Maujer,  3  Sandf.  Ch.  69.  Kountze  v.  Hotel  Co.  107  U.  S.  378, 

•»  Hunter  v.  Hays,  7  Bias.  362.  392,  2  Sup.  Ct.  911;  Young  v.  North- 

*' California:     Civ.  Code,   §   2927;  em  111.  Coal  and  Iron  Co.  9  Bies. 

Locke  v.  Moulton,  96  Cal.  21,  30  Pac.  300;  Teal  v.  Walker,  11  U.  S.  242. 

957;  and  New  York:    Thompson  v.  4  Sup.  Ct  420;  Central  Trust  Co.  v. 

Hlckey,  8  Abb.  N.  C.  159.  Wabash,  St.  L.  ft  P.  Ry.  Co.  30  Fed. 

<»  Georgia:     §   26;     Iowa:     §    29;  332. 

Xichigan:    §  36;    Nevada:    §  41.  United  States:    Oilman  v.   IlL  ft 

"Crippen   v.   Morrison,   13  Mich.  Miss.  Tel.  Co.  91  U.  S.  603;  Konntze 

23;   Ladue  v.  Detroit  ft  Milwaukee  v.  Omaha  Hotel  Co.  107  U.  S.  378.  2 

R.  Co.  13  Mich.  380,  87  Am.  Dec.  759;  S.  Ct.  911. 

Kidd  V.  Teeple,  22  Cal.  255;  Hooper  Alabama:     Lovelace  v.  Webb,  62 

v.  Wilson,  12  Vt.  695;  Witherell  v.  Ala.     271;     Lehman     v.     Tallasaee 

Wiberg.  4  Sawyer,  232.  Manuf.  Co.  64  Ala.  567;  Hall  v.  Mo- 

"*  Morrow  v.  Morgan,  48  Tex.  304.  bile  ft  Montgomery  Ry.  Co.  58  Ala. 

"Edwards   v.    Woodbury,    1    Mc-  10;  Scott  v.  Ware,  65  Ala.  174;  Falk- 

Crary.  429.  3  Fed.  14.  ner  v.  Campbell  Printing  Press,  ftc. 

"Howell  V.  Leavitt,  95  N.  Y.  617;  Co.  74  Ala.  359;  Coffey  v.  Hunt  76 

Jellison  V.  Halloran,  44  Minn.  199,  Ala.  236;  Johnston  v.  Riddle.  70  Ala. 

46  N.  W.  332;  Rogers  v.  Benton,  39  219.    Florida:    Wooten  v.  Bellinger. 

Minn.  45,  38  N.  W.  765.  17    Fla.    289.    niinoit:     Mississippi 

"Chinnery  v.  Blackman,  3  Doug.  Valley  ft  Western  Ry.  Co.  v.  U.  S. 
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tract  is  to  pay  interest  and  not  rent.  Although  the  mortgagee  may  have 
the  right  to  take  possession  upon  a  breach  of  the  condition,  if  he  does 
not  exercise  this  right  he  cannot  claim  the  profits.^®  Upon  a  bill  in 
equity  to  obtain  foreclosure  and  sale,  he  may,  in  proper  cases,  apply 
for  the  appointment  of  a  receiver  to  take  for  his  benefit  the  earnings 
of  the  property.  He  is  then  confined  to  the  rents  and  profits  accruing 
during  the  penden<?y  of  the  suit.®*  If  he  neglects  to  apply  for  a  re- 
ceiver, the  final  decree,  if  silent  upon  this  subject,  does  not  affect  the 
mortgagor's  possession  or  right  to  the  earnings  in  the  mean  time.  It 
is  only  after  sale  imder  the  decree,  except  where  statutes  provide  other- 
wise, that  the  mortgagor  is  wholly  divested  of  title,  and  consequently 
of  right  to  possession. 

A  mortgagee  of  real  estate  before  entry  and  notice  to  the  tenants  has 
no  right  to  demand  or  receive  the  rents  and  profits  of  the  mortgaged 
property;  '^and  it  is  doubtful  whether  a  notice  given  by  a  mortgagee 
to  tenants  that  they  are  to  pay  their  rent  to  him,  or  any  other  act  on 
his  part  not  amounting  to  an  entry  or  equivalent  to  taking  possession 
by  him,  can  defeat  the  right  of  a  mortgagor  or  th<Jse  claiming  under 
him  to  take  the  rents  and  profits  of  the  mortgaged  real  estate."*® 

Unless  restrained  by  the  terms  of  the  mortgage,*  the  mortgagor  in 
possession  may  work  mines  or  quarries  upon  the  mortgaged  property, 
and  whatever  he  severs  from  the  realty  becomes  unincumbered  person- 
alty, and  his  own  property.*^ 

Even  if  the  rents  and  profits  of  the  mortgaged  property  are  ex- 
pressly pledged  for  the  security  of  the  mortgage  debt,  with  the  right  in 
the  mortgagee  to  take  possession  upon  default,  the  mortgagee  is  not 
entitled  to  the  rents  and  profits  until  he  takes  actual  possession,  oi^  un- 
til possession  is  taken  in  his  behalf  by  a  receiver  ;•*  or  perhaps  imtil  the 


Express  Co.  81  111.  634;  Moore  v. 
Tltman,  44  111.  367;  Cross  v.  Will 
County  Nat  Bank,  177  111.  33,  52  N. 
:E.  322.  Kentucky:   Woolley  v.  Holt, 

14  Bush,  788;  Mayfleld  v.  Wright, 
107  Ky.  530,  54  S.  W.  .864.  Maine: 
Noyes  v.  Rich,  52  Me.  115.  Mary- 
land: Chelton  v.  Green,  65  Md.  272, 
4  Atl.  271.  Massachusetts:  Boston 
Bank  v.  Reed,  8  Pick.  459;  Mayo  v. 
Fletcher,  14  Pick.  525.  Mississippi: 
Wathen  v.  Glass,  54  Miss.  382.  Ne- 
braska: Huston  V.  Canfleld,  57  Neb. 
345,  77  N.  W.  763.  New  Hampshire: 
Morse  v.  Whitcher,  64  N.  H.  590,  15 
Atl.  207,  209.  New  Jersey:  Leeds  v. 
Gilford,  41  N.  J.  Eq.  464,  5  Atl.  795. 
South  Carolina:    Reeder  v.  Dargan, 

15  S.  C.  175.  Tennessee:  Fjrierson 
V.  Blanton,  1  Bax.  272.  Taxas: 
Johnston  v.  Lasker  Real  Est.  Asso. 


2  Tex.  Civ.  App.  494,  21  S.  W.  961. 
West  Virginia:  Cliilds  v.  Hurd,  32 
W.  Va.  66,  9  S.  E.  362;  Cox  v.  Hor- 
ner, 43  W.  Va.  786,  28  S.  E.  780; 
Elmore  v.  Symonds,  183  Mass.  321. 

**  McKim  V.  Mason,  3  Md.  Ch.  186. 

•Argjall  V.  Pitts,  78  N.  Y.  239; 
Johnston  v.  Lasker  Real  Est.  Asso. 
2  Tex.  Civ.  App.  494,  21  S.  W.  961. 

*^  Elmore  v.  Symonds,  183  Mass. 
321,  per  Braley,  J. 

"Brunswick  v.  Herrick,  63  Vt 
286,  21  Atl.  918;  Abbott  v.  Edgerton, 
30  Vt.  208. 

•■  Teal  V.  Walker,  111  U.  S.  242.  4 
Sup.  Ct.  420;  Grant  v.  Insurance 
Co.  121  U.  S.  105,  117,  7  Sup.  Ct. 
841;  Freedman's  Sav.  ft  Trust  Co.  v. 
Shepherd,  127  U.  S.  494,  8  Sup.  Ct 
673,  1250;  Clarke  v.  Curtis,  1  Oratt. 
289;    Beverley  v.  Brooke,   4   Gratt 
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mortgagee  makes  a  proper  demand  for  possession  and  this  is  refused.** 

A  provision  in  the  mortgage  authorizing  the  appointment  of  a  re- 
ceiver upon  foreclosing  to  collect  rents  creates  a  valid  lien  on  such 
rents  which  equity  will  enforce.** 

If  a  prior  mortgagee  takes  possession,  and  his  mortgage  is  afterwards 
declared  void,  a  second  mortgagee  may  intercept  and  claim  the  rents 
accruing  during  the  possession  of  the  prior  mortgagee  which  have  not 
been  collected  by  him  or  by  the  mortgagor.**^ 

Upon  the  death  of  a  mortgagor  in  possession,  his  widow  is  entitled 
to  remain  in  possession,  taking  the  rents  and  profits,  until  her  dower 
is  assigned,  or  until  the  mortgagee  enters  or  forecloses  his  mortgage.** 

These  principles  are  the  same  whatever  may  be  the  subject  of  the 
mortgage.  Although  the  mortgage  be  given  by  a  railroad  company, 
and  by  its  terms  includes  not  only  its  property  and  franchises,  but  also 
"the  tolls,  rents,  and  profits  to  be  had,  gained,  or  levied  therefrom,'* 
but  it  is  implied  from  the  mortgage  that  the  company  is  to  hold  pos- 
session and  receive  the  earnings  of  the  road  until  the  mortgagee  takes 
it,  or  the  proper  judicial  authority  should  interpose;  the  possession, 
so  long  as  it  is  continuous,  gives  the  right  to  receive  the  income  of  the 
road,  and  to  apply  it  to  the  general  purposes  and  debts  of  the  com- 
pany. So  long  as  the  company  is  allowed  to  receive  the  income  of  the 
road,  it  is  within  its  discretion  to  decide  what  shall  be  done  with  it. 
The  mortgage  does  not  affect  the  application  of  it.  If  the  mortgagees 
want  it  they  must  take  possession  of  the  road,  or,  pending  a  bill  to 
foreclose  the  mortgage,  apply  for  the  appointment  of  a  receiver.*^ 
Upon  the  appointment  of  a  receiver,  he  cannot  maintain  a  suit  to  re- 
cover earnings  of  the  road  in  the  hands  of  an  agent  which  accrued 
before  the  receiver's  appointment.**^ 

In  like  manner,  if  the  mortgage  be  of  leasehold  premises,  and  the 
mortgagor  hold  over  after  breach  of  the  condition,  the  law  does  not 
imply  an  obligation  on  his  part  to  pay  rent  previous  to  an  entry  by  the 
mortgagee.** 

§  670a.   Boyalties  paid  for  an  ezclnsiye  lease  of  a  coal  mine  are  a 

part  of  the  corpus  of  the  estate,  and  not  a  profit  arising  from-  it ;  and 

187;  Tilden  V.  Greenwood,  149  Mass.  ""Cook  v.   Parham.  63  Ala.   456; 

567,  22  N.  E.  45;  Wilder  v.  Hough-  Boynton  v.  Sawyer,  36  Ala.  497. 

ton,  1  Pick.  89;  Chllds  v.  Hurd,  32  •'Oilman  v.  111.  ft  Miss.  Tel.  Co.  91 

W.  Va.  66,  9  S.  B.  362.  U.  S.  603.   See  Pullan  v.  Cincinnati 

**  Dow  V.  Railroad  Co.  124  U.  S.  ft  Chicago  Air  Line  R.  Co.  5  Biss. 

652,  654,  8  Sup.  Ct.  673;  Freedman's  237;   Mississippi  Valley  ft  Western 

Sav.  ft  Trust  Co.  v.  Shepherd,  127  Ry.  Co.  v.  U.  S.  Express  Co.  81  IlL 

U.  S.  494,  8  Sup.  Ct,  1250.  534. 

•*  First  Nat.  Bank  v.  Illinois  Steel  ••  Noyes  v.  Rich,  52  Me.  115. 

Co.  174  111.  140,  51  N.  E.  200.  "Mayo  v.  Fletchet,  14  Pick.  525. 

••Falkner   v.    Campbell    Printing 
Press,  ftc.  Co.  74  Ala.  359. 
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as  between  the  owner  or  his  assignee  in  bankruptcy  and  the  holder  of 
a  mortgage  upon  the  property,  such  royalties  belong  to  the  latter.  But 
so  long  as  the  mortgagor  is  allowed  to  remain  in  possession  he  may  ex- 
ercise the  rights  of  an  owner  and  receive  the  royalties.  If,  however, 
he  is  enjoined  from  committing  waste,  or  a  receiver  is  appointed,  and 
the  proceeds  of  the  royalties  are  paid  into  court  for  distribution,  the 
right  of  the  owner  to  receive  the  royalties  having  been  suspended, 
neither  he  nor  his  assignee  in  bankruptcy  can  claim  any  part  of  the 
proceeds  until  the  mortgage  is  first  paid.*®* 

§  671.  Whether  the  mortg^ag^r  is  liable  to  an  action  for  use  and 
occnpation  after  the  morts^ee's  entry  to  foreclose  seems  to  be  an 
open  question,  in  the  absence  of  any  agreement  for  payment  of  rent.*®* 
Such  an  action  certainly  cannot  be  maintained  after  the  foreclosure 
has  been  completed,  if  the  premises  are  then  worth  more  than  the 
debt  and  interest  secured  by  the  mortgage ;  for  a  completed  foreclosure 
is  payment  of  the  mortgage  debt,  in  contemplation  of  law,  if  the  value 
of  the  estate  is  equal  to  or  greater  than  the  whole  sum  due.*®*  If  the 
mortgagee  be  not  satisfied,  he  may  recover  any  deficiency;  and  on  this 
ground  he  might  recover  rents  previously  due  from  the  mortgagor. 

Although  after  a  breach  of  the  condition  of  the  mortgage,  the 
holder  of  it,  having  the  legal  title  and  the  right  of  present  possession, 
may,  if  he  sees  fit,  exercise  his  right,  and  he  will  thereupon  become 
entitled  to  all  the  damages  that  may  be  done  to  the  possession,  yet  if 
without  taking  possession  under  his  mortgage  he  fiows  the  mortgaged 
land,  by  means  of  a  mill-dam  upon  other  land  belonging  to  him,  such 
flowing  is  not  an  exercise  of  any  right  of  possession  or  of  ownership. 

'••  DufTs  App.  21  W.  N.  C.  491,  14  time  of  the  completed  foreclosure, 

Atl.  364;  Childs  v.  Hurd,  32  W.  Va.  the  value  of  the  estate  was  greater 

66,  9  S.  E.  362.  than  the  whole  sum  due  to  the  mort- 

^  Morse  v.  Merrltt,  110  Mass.  458;  gagee,  and  that  the  mortgagee  has 

Merrill  v.  Bullock,  105  Mass.  486.  sold  and  conveyed  the  estate,  so  that 

'«•  Morse  v.  Merritt,  110  Mass.  458.  he  ought  to  be  precluded  from  open- 


«< 


'A  foreclosure,"  said  Mr.  Justice  ing  the  foreclosure,  or  denying  the 
Wells,  "would  not,  of  itself,  prevent  sufficiency  of  the  payment.  The 
recovery  of  rents  previously  due  amount  due  to  him  upon  his  mort- 
from  the  mortgagor.  But  such  a  re-  gage  was  ascertained  by  the  decree 
covery  against  him  would  be  held  upon  the  bill  to  redeem.  No  deduc- 
to  operate,  like  a  recovery  of  part  of  tion  was  then  made  on  account  of 
the  mortgage  debt  specifically,  to  the  sums  which  he  now  seeks  to  re- 
open the  foreclosure.  Perhaps,  in  a  cover.  If  they  had  been  collected 
suit  for  rents,  it  might  not  be  neces-  when  they  became  due,  as  is 
sary  for  the  plaintiff  to  show  af-  claimed,  the  amount  required  for  re- 
flrmatively  that  the  land  was  insuf-  demption  by  the  decree  would  have 
flcient  In  value  for  the  full  payment  been  reduced  by  so  much.  He  can 
of  the  mortgage  debt.  The  mort-  have  no  better  right  now  to  collect 
gagor's  rights  would  all  be  secured  it  for  his  own  use,  without  applying 
by  the  opportunity  to  redeem  thus  it  to  the  relief  of  the  mortgage,  than 
afforded  him.  In  this  case,  however,  he  had  before  the  foreclosure." 
it  appears  by  the  report  that,  at  the 
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It  is  not  the  exercise  of  any  possession  under  the  mortgage.  The  in- 
jury is  an  incidental  result  of  the  exercise  of  his  riparian  rights  an- 
nexed to  other  lands.  So  long  as  the  mortgagor  is  suffered  to  remain 
in  possession  he  is  entitled,  by  virtue  of  that  possession,  to  the  dam- 
ages, notwithstanding  the  person  who  caused  the  flowing  is  a  holder  of 
a  mortgage  upon  the  premises  flowed.**^' 

The  mortgagee  becomes  entitled  to  recover  and  receive  the  damages 
from  the  time  he  takes  possession,  at  which  time  the  right  of  the  mort- 
gagor ceases.  But  the  mortgagor  may  afterwards  recover  for  damages 
suffered  while  he  was  in  possession.^®*  The  fact,  therefore,  that  the 
defendant  has  taken  an  assignment  of  the  mortgage,  is  no  defence  to 
the  mortgagor's  right  to  maintain  an  action  for  such  damages,  so  long 
as,  by  the  terms  of  the  mortgage,  the  holder  of  the  mortgage  is  re- 
stricted from  the  right  of  possession.*®" 

§  672.  A  mortgagor  or  his  grantee  does  not  hold  adversely  to  the 
mortgagee,  in  the  absence  of  a  distinct  repudiation  of  the  mortgage. 
His  possession  is  at  common  law  consistent  with  the  right  and  title  of 
the  mortgagee.*®^  But  a  mortgagor  may,  by  his  declarations  and  acts, 
repudiate  the  mortgage,  deny  the  title  or  right  claimed  under  it,  and 
<jonvert  his  holding  into  an-  adverse  holding.*®^  So  may  the  grantee  of 
the  mortgagor.*®*  The  possession  of  a  mortgagor  after  a  foreclosure 
«ale  is  presumed  te  be  in  subordination  to  the  title  of.  the  purchaser, 
and  the  statute  of  limitations  does  not  run  in  his  favor;*®*  and  the 
same  may  be  said  of  his  possession  after  a  decree  of  strict  foreclosure, 
and  the  expiration  of  the  time  of  redemption.**®  He  is  a  tenant  at 
sufferance  of  the  mortgagee.***    The  possession  of  the  mortgagor  is  so 

"•  Vaugh  V.  Wetherell,  116  Mass.  »•  Seeley  v.  Manning,  37  Wis.  574. 

138;  Paine  v.  Woods,  108  Mass.  160;  And  see  Wight  v.  Sperry,  25  Wis. 

Morse  v.  Whitcher,  64  N.  H.  590,  15  617.  See,  however,  Garren  v.  Fields, 

Atl.  207,  quoting  text  131  Ala.  304,  30  So.  775,  where  it  was 

^~  Vaugh  V.  Wetherell,  116  Mass.  held  that  after  the  foreclosure  of 

138;    Walker    v.    Oxford    Woollen  the  mortgage  under  a  power  of  sale 

Manuf.  Go.  10  Met.  203.  contained  therein,  the  mortgage  be- 

'*"  Vaugh  V.  Wetherell,  116  Mass.  comes  functus,  and  as  agiELinst  a  pur- 

138.  chaser  at  said  foreclosure  sale,  or 

^<"  Doyle  V.  Mellen,  15  R.  I.  523,  8  his  alienee,  the  mortgagor  remain- 

Atl.  709;  Benton  Co.  v.  CzarUnsky,  ing  in   possession,   or  his  alienee, 

101  Mo.  275,  14  S.  W.  114,  quoting  may  hold  said  lands  adversely  from 

text;  Combs  v.  Goldsworthy,  109  Mo.  the  date  of  said  sale,  and  can  set  up 

151,    18    S.    W.    1130;     Lewis    v.  such  adverse  possession  as  a  defense 

Schwenn,  93  Mo.  26,  2  S.  W.  391;  to  a  subsequent  action  of  ejectment; 

Norris  v.  He,  152  111.  190,  38  N.  E.  and  it  is  immaterial,  in  the  appUca- 

762;  Alsup  v.  Stewart,  194  111.  595,  tion  of  this  principle,  that  the  mort- 

62  N.  E.  795;  Bentley  v.  Callaghan,  gagee  become  the  purchaser  at  the 

79  Miss.  302.  foreclosure  sale,  he  being  authorized 

^^  Goodman  v.  Pareira,  70  Ark.  49,  thereto  by  the  mortgage. 

63,  66  S.  W.  147;  Birnie  v.  Main,  29  "•  Tucker  v.  Keeler,  4  Vt.  161. 

Ark.  591.  »"  Tucker  v.  Keeler,  4  Vt  161. 

**•  Jamison  v.  Perry,  38  Iowa,  14. 
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far  that  of  the  mortgagee  that  the  latter  may  purchase,  while  such 
possession  continues,  an  outstanding  title  or  lien  for  his  own  protec-' 
tion,  and  hold  it  as  paramount  to  his  mortgage  title,  notwithstanding 
a  statute  making  void  a  purchase  of  land  which  is  at  the  time  in  the 
actual  possession  of  another  claiming  adversely.*^^ 

§  673.  The  mortgagor's  remedy  to  recover  possession  of  the  mort- 
gagee after  payment  is  in  equity;  and  this  is  his  only  remedy.**'  If 
ejectment  or  a  writ  of  entry  would  lie  in  such  case,  the  mortgagee 
would  have  no  remedy  to  recover  for  disbursements  made  by  him  for 
repairs;  for  his  right  to  demand  these  depends  upon  the  rules  of 
equity,  and  not  those  of  common  law,  under  which  the  mortgagee  is 
considered  as  the  absolute  owner.***  If,  on  a  bill  by  the  mortgagor  to 
recover  possession,  it  appears  that  there  is  a  balance  due  from  the 
mortgagee  to  him,  he  cannot  have  judgment  and  execution  for  such 
balance,  but  must  proceed  at  law.***^  And  when  one  claiming  under 
the  mortgagor  has  not  been  made  a  party  to  a  bill  in  equity  to  fore- 
close a  mortgage,  so  that  he  is  not  bound  by  the  proceedings,  he  can- 
not maintain  ejectment  against  a  purchaser  at  the  foreclosure  sale ;  his 
only  remedy  is  by  a  bill  to  redeem.*** 

The  mortgagee  in  possession  after  condition  broken^  until  a  dis« 
charge  of  the  mortgage  or  a  reconveyance,  retains  the  legal  estate,  al- 
though the  mortgage  debt  may  have  been  paid  or  satisfied,  and  al- 
though he  could  not  maintain  an  action  to  recover  possession,  because 
no  conditional  judgment  could  be  entered ;  yet,  being  in  possession,  he 
could  not  be  dispossessed  in  an  action  at  law.  The  only  remedy 
against  him  is  in  equity.**^ 

§  674.  A  mortgager  cannot  maintain  ejectment  against  the  mort- 
gagee in  possession  so  long  as  there  is  any  question  whether  the  mort- 
gage debt  has  been  paid  in  full,  or  there  remains  any  question  of  ac- 
count to  be  settled  between  the  parties.**®  He  must  resort  to  a  bill  to 

"* Wright  V.  Sperry.  25  Wis.  617.  ""See  §  715;  Bryan  v.  Kales,  162 

And  see  Walthall  v.  Rives,  34  Ala.  U.  S.  411;  Bryan  v.  Pinney,  162  U. 

91,  97.  S.  419;   Brobst  v.  Brock,   10  Wall. 

»» Wilson  V.  Ring,  40  Me.  116;  Ro-  519;  Birch  v.  Wright,  1  T.  R.  378; 

well  V.  Mitchell,  68  Me.  21;  Jewett  Simpson  v.  Ammons,  1  Blnney,  176; 

V.  Hamlin,  68  Me.   172;   Rowell  v.  Moulton  v.  Leigh  ton,  33  Fed.  Rep. 

Jewett.  69  Me.  293.  143;   Hill  v.  Pay  son,  3  Mass.  559; 

"^See  §  1098;  Parsons  v.  Welles,  Parsons  v.   Welles,   17   Mass.   419; 

17  Mass.  419;  Hill  v.  Payson,  3  Mass.  Jackson  v.  Bowen.  7  Cow.  13;  Jack- 

559,  560.    Contra,  see  Blanchard  v.  son  v.  Minkler,  10  Johns.  479;  Beach 

Kenton,  4  Bibb,  451.  v.  Cooke,  28  N.  T.  508.  86  Am.  Dec. 

« Taylor   v.   Townsend,   6    Mass.  260;   Kortright  v.  Cady,   21  N.  Y. 

264.  343,  364;   Phyfe  v.  Riley,  15  Wend. 

"•Frlsche  v.  Kramer,  16  Ohio,  125,  248;  Edwards  v.  Farmers'  Fire  Ins. 

47  Am.  Dec.  368.  ft  Lioan  Co.  21  Wend.  467.  26  Wend. 

*"New   England   Jewelry    Co,   v.  541.    And  see  Dougherty  v.  Kerche- 

Merrlam,  2  Allen,  890.  val,  1  A.  K.  Marsh.  52;   Henry  v. 
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redeem.  That  is  the  only  way  in  which  an  account  can  Ik».  settled ;  so 
that;  even  when  the  mortgagee  has  in  fact  received  rents  and  profits 
from  the  premises  sufficient  to  satisfy  the  debt^  he  can  be  compelled  to 
apply  them  to  the  payment  of  it  only  by  a  suit  in  equity.  Neither  can 
the  mortgagor  maintain  a  writ  of  entry  against  the  mortgagee,  or  his 
assignee  in  possession,  after  condition  broken;  as  before  stated,  his 
remedy  is  in  equity  only.***  Even  in  States  where  a  mortgagee  has  no 
right  to  take  possession  until  foreclosure  is  absolute,  if  the  mortgagor 
voluntarily  puts  the  mortgagee  in  possession  his  possession  is  right- 
ful, and  ejectment  cannot  be  brought  against  him  unless  some  action 
is  previously  taken  which  will  terminate  his  right  and  render  his  con- 
tinuance in  occupancy  wrongful,**®  even  though  an  action  on  the  mort^ 
gage  debt  by  the  mortgagee  is  barred  by  the  statute  of  limitations.*** 

In  Pennsylvania,  however,  a  mortgagor  may  bring  ejectment  against 
a  mortgagee  in  possession,  as  a  substitute  for  a  bill  to  redeem,  and 
this  action  is  governed  by  the  same  equitable  principles  which  apply 
to  such  a  bill.*" 

§  675.  A  mortgagor  oannot  maintain  treipait  againit  fhe  mort- 
gagee, or  any  one  holding  under  him,  after  entry  for  condition 
broken,  although  the  mortgage  debt  be  in  fact  paid,  if  it  be  not  re- 
leased.*** The  mortgagor  cannot  maintain  such  action  for  acts  done 
by  the  mortgagee  after  the  entry  of  a  decree  of  redemption  which  pro- 
vides that  the  mortgagee  shall  execute  a  deed  within  five  days  from  the 
time  of  payment  of  the  amount  found  due  on  the  mortgage,  or  even 
for  Bjcfa  done  within  five  such  days,  inasmuch  as  he  is  in  lawful  'pos- 
session during  such  time.***  Neither  can  a  mortgagor  who  is  not  en- 
titled by  the  terms  of  the  mortgage,  on  a  fair  construction  of  it,  to 
retain  possession,  maintain  trespass  against  a  mortgagee  for  entering 
and  carrying  away  a  fixture;**'  and  even  before  condition  broken, 
when  the  possession  is  not  either  expressly  or  impliedly  secured  to  the 
mortgagor  by  the  mortgage  deed,  he  cannot  maintain  trespass  against 
the  mortgagee  for  entering  and  harvesting  the  crops  growing  upon  the 
land.  The  gist  of  the  action  is  unlawful  entry;  but  the  entry  of  the 

Mining  Co.  1  Nev.  619,  622;  Dutton  and  a  verdict  is  found  for  the  plaln- 

V.  Warschauer,  21  CaL  609,  625;  Old-  t^ff,  it  should  be  made  conditional 

ham  V.  Pfleger,  84  111.  102.  upon  his  paying  the  balance  due 

^  Woods  V.  Woods,  66  Me.  206.  within  six  months. 

"» Preston  v.  Young,  46  Mich.  103,  "»Howe  v.  Lewis,  14  Pick.  329; 

107,  41  Am.  Rep.  148.  8  N.  W.  706;  Parsons  v.   Welles,  17   Mass.   419; 

Newton  v.  McKay,  30  Mich.  380.  Taylor  v.  Townsend,  8  Mass.  411,  6 

>«Spect  V.  Spect,  88  Gal.  437,  26  Am.  Dec.  107;  Wilson  v.  Ring.  40 

Pac.  203;  Jones  v.  Merchants'  Bank,  Me.  116. 

4  Roberts,  221.  ^  Jones  v.  Smith,  79  Me.  446,  452, 

>«  Wells  V.  Van  Dyke,  109  Pa.  St.  10  AU.  254. 

330.    In  such  suit,  if  it  appears  that  ^  Chellis  v.  Steami^  22  N.  H.  312. 

a  balance  is  due  on  the  mortgage,  See  Mooney  v.  Brinkley,  17  Ark.  340. 
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mortgagee  in  such  case  is  lawful.^^*  Yet  the  objection  that  trespass 
will  not  lie  by  a  mortgagor  against  a  mortgagee  does  not  hold  when  it 
is  shown  that  the  mortgagor  is  in  possession  under  an  agreement 
which  makes  him  a  tenant  of  the  mortgagee."^ 

§  675a.  But  the  mortgagor  may  maintain  an  action  for  damages 
against  a  mortgagee  not  in  poMession.  Thus  an  action  on  the  case 
was  sustained  against  a  mortgagee  not-  in  possession  for  damages 

• 

caused  to  the  mortgaged  land  by  the  mortgagee's  allowing  sawdust 
from  his  mill  on  a  stream  above  such  land  to  be  deposited  in  the 
stream^  and  floated  down  upon  the  land.  The  mortgage  in  such  case 
affords  no  protection  against  a  claim  for  damages  to  the  mortgagor's 
land  or  crops.^'^  And  so  the  mortgagee  is  liable  in  damages  to  the 
mortgagor  for  damaging  the  mortgaged  land  by  flowing  it  with  water 
by  means  of  a  dam  erected  elsewhere.  Such  flowing  of  the  land  can- 
not  be  regarded,  of  itself,  as  a  possession  under  the  mortgage  title. ^'* 

When  fixtures  are  severed  from  the  mortgaged  property  by  the 
mortgagee  without  the  consent  of  the  mortgagor,  in  a  State  where 
the  rule  is  that  the  title  and  right  of  possession  remain  in  the  mort^ 
gagor  until  foreclosure,  the  mortgagor  may  recover  damages  for  the 
trespass  committed  by 'the  persons  who  removed  the  fixtures.  The 
fact  that  the  mortga^  was  afterwards  foreclosed  and  the  property 
bought  by  the  mortgagee,  and  conveyed  to  him  by  the  sheriff,  does  not 
affect  the  case;  because,  the  fixtures  having  been  removed,  they  are 
freed  from  the  operation  of  the  mortgage,  and  the  foreclosure  does  not 
affect  them.  The  title  to  the  fixtures  was  in  the  mortgagor  at  the  time 
they  were  severed  from  the  freehold,  and  he  is  entitled  to  recover  their 
value.*** 

§  675b.  The  mortgagor  is  also  entitled  to  an  injunction  to  restrain 
the  mortgagee  from  doing  permanent  injury  to  the  mortgaged  land. 

Thus  an  injunction  was  granted  to  restrain  a  mortgagee  from  unrea- 
sonably depositing  sawdust  from  his  mill  upon  the  mortgaged  land, 
by  throwing  it  into  the  stream  on  which  the  mill  stood,  whence  it  was 
floated  down  upon  the  mortgaged  land  below.*** 


»» Oilman  v.  Wills,  66  Me.  278; 
Leckey  v.  Holbrooke  11  Met  458; 
Wilson  V.  Martin,  40  N.  H.  88,  91. 

^  Marden  v.  Jordan,  66  Me.  9. 

"•  Morse  v.  Whitcher,  64  N.  H.  690, 
16  AU.  207,  217. 

"•Great  Palls  Co.  v.  Worster,  16 
N.  H.  412,  446. 

"•HUl  V.  Owln,  61  Cal.  47.  The 
fixtures  removed  were  certain 
stamps,  part  of  a  stamp  battery,  and 
a  mortar  block  belonging  to  a  mill. 


»"  Morse  v.  Whitcher,  64  N.  H.  690, 
16  Atl.  217.  "When,  ar  in  this  case, 
the  acts  of  the  defenaant,  if  contin- 
ued, will  permanently  lay  waste  the 
plaintiffs  land,  and  destroy  it  .for 
any  useful  purpose,  and  a  remedy  at 
law  can  be  had  only  by  repeated 
suits  for  damages,  with  continuous 
and  mischevious  litigation,  the  de- 
fendant will  be  restrained  by  injunc- 
tion." Per  Allen,  J. 
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§  676.  A  mortgagor  has  a  perfect  right  to  convey  his  equity  of  re- 
demption, or  any  interest  in  it ;  and  although  he  thereby  obliges  the 
mortgagee  to  make  his  grantees  parties  to  a  suit  to  foreclose  the  mort- 
gage, his  conveyances  cannot  be  considered  fraudulent  against  the 
mortgagee  as  tending  to  hinder  and  delay  him.^**  Of  course  the  mort- 
gagee is  not  affected  by  any  act  of  the  mortgagor  in  passing  any  right 
of  his  in  the  premises  to  third  persons,***  whether  by  deed,  or  by  con- 
fession of  judgment,***  or  otherwise.  He  cannot  bind  the  mortgagee 
by  any  contract  or  deed  prejudicial  to  his  title.  He  cannot  create  an 
easement  in  the  land  to  the  prejudice  of  the  rights  of  the  mortgagee.*** 
The  mortgagor's  assignee  has  no  greater  rights  than  the  mortgagor 
himself;  and  the  construction  of  the  mortgage  is  the  same  in  every 
respect,  whether  the  mortgagor  has  conveyed  the  equity  of  redemption 
or  not.***  Neither  can  the  mortgagor  and  his  grantee,  by  any  subse- 
quent arrangement  between  themselves,  affect  the  mortgagee's  lien,  or 
prevent  its  operating  to  the  full  extent  conferred  by  the  mortgage.*'^ 
The  mortgagor  cannot  dedicate  to  public  use  streets  laid  out  by  him 
upon  the  mortgaged  premises,  so  as  to  destroy  or  release  the  mortgage 
lien,  or  estop  the  mortgagee  from  the  assertion  of  it,  without  the  con- 
currence of  the  mortgagee,  or  of  the  cestui  que  trust  under  a  trust 
deed  clearly  established.*** 

A  mortgagee  may  in  the  mortgage  agree  that  the  mortgagor  may 
sell  the  mortgaged  land,  and  that  upon  receipt  of  the  proceeds  of  such 
sale  he  will  release  his  mortgage  lien.  But  an  agreement  that  the 
mortgagor  may  '^sell  the  property,  .  .  .  the  proceeds  to  go  to  the 
credit  of"  the  mortgagee  only  gives  the  mortgagor  power  to  sell  for 
cash,  free  from  the  mortgage,  but  not  to  take  other  lands  in  exchange. 
Such  an  arrangement  does  not  cast  upon  a  purchaser  for  cash  the  duty 
of  seeing  that  the  mortgagor  appropriates  the  proceeds  according  to 
the  agreement.*** 


III.    His  Personal  Liability  to  the  Mortgagee. 

§  677.  An  admission  or  recital  of  indebtedness  in  a  mortgage  will 
not  create  a  personal  liability  by  implication,  unless  it  be  express  and 
unequivocal.**®  The  mere  recital  of  the  consideration  is  not  sufficient 


"•Hodson  V.  Treat,  7  Wis.  263; 
Buchanan  v.  Monroe,  22  Tex.  637. 

"» Ellithorp  V.  Dewing,  1  D.  Chip. 
141 ;  Goker  v.  Whitlock,  54  Ala.  180. 

^Flanagan  v.  Westcott,  11  N.  J. 
Bq.  264. 

""  Murphy  v.  Welch.  128  Mass.  489. 

"•Kruse  v.  Scripps,  11  111.  98; 
Anderson  y.  Strauss,  98  111.  485. 


"» Hartley  v.  Harrison,  24  N.  Y. 
170;  Frost  v.  Shaw,  10  Iowa.  491. 

"•Walker  v.  Summers,  9  W,  Va. 
633;  Gregory  v.  Ann  Arbor,  127 
Mich.  454.  86  N.  W.  1013. 

"•Woodward  v.  Jewell,  140  XJ.  S. 
247. 11  Sup.  Ct  784. 

'"•Shafer  v.  Bear  River  ft  A.  W. 
Mining  Co.  4  Gal.  294;  Smith  v. 
Rice,  12  Daly,  307. 
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to  create  such  liability.**^  Lord  Chancellor  Hardwicke  said  of  such. a 
mortgage^  that  there  did  not  appear  to  be  any  contract,  either  express 
or  implied,  for  the  payment  of  this  mortgage  money.***  Although 
there  be,  in  addition  to  the  recital  of  consideration,  a  statement  in 
the  condition  "that  this  grant  is  intended  as  security  for  the  payment 
of  five  hundred  dollars  and  interest,*'  no  admission  of  indebtedness 
creating  a  personal  liability  is  implied.***  The  fact  that  the  mortgage 
provides  for  a  policy  of  insurance  as  additional  security,  or  that  it 
contains  the  power  of  sale  to  be  exercised  on  default,  or  that  it 
contains  the  usual  clause  in  regard  to  the  possibility  of  a  surplus  after 
sale,  providing  that  it  shall  be  paid  to  the  mortgagor,  does  not  im- 
port any  admission  as  to  the  other  recitals.***  A  recital  that  the  mort- 
gagor was  indebted  to  the  mortgagee  in  a  certain  sum,  which  should 
have  been  paid  on  the  first  day  of  January  preceding,  was  held  to  be  a 
covenant  to  pay  money,  and  that  an  action  of  debt  would  lie  for  it.**" 
A  stipulation  in  a  mortgage  given  to  secure  a  note,  that  '^general  ex- 
ecution shall  not  issue  therein,*'  limits  the  remedy  to  the  mortgaged 
property.*** 

A  stipulation  in  a  mortgage  given  by  a  corporation  to  secure  its 
bonds  that  the  trustees  should  sell  the  property  at  the  request  of  the 
holders  of  $100,000  of  its  bonds  when  due,  does  not  prevent  an  action 
by  any  bondholder  upon  the  bonds  after  maturity.**^ 

§  678.  In  several  States  it  is  provided  by  statute  that  no  mortgage 
shall  imply  a  covenant  for  the  payment  of  the  sum  secured;  and  that 
when  there  is  no  express  covenant  for  such  payment,  and  no  separate 
obligation  for  the  debt,  the  remedy  of  the  mortgagee  is  confined  to  the 
lands  mortgaged.**®  Under  such  a  statute,  when  the  mortgage  contains 
no  express  covenant  to  pay  the  debt  secured,  and  no  bond,  note,  or 
other  separate  instrument  has  been  given  for  it,  an  fiction  cannot  be 
maintained  upon  a  verbal  agreement  to  pay  the  debt.  The  remedy  is 
limited  to  the  land  described  in  the  mortgage.***  Of  course  an  unqual- 
ified admission  of  indebtedness  by  the  mortgagor  is  equivalent  to  an 

"*  Henry  v.  Bell,  6  Vt.  393.  »*•  Kennion  v.  Kelsey,  10  Iowa,  443. 

*«  Howell  V.  Price,  1  P.  Wms.  291,  »«  Philadelphia  ft  Bait   Cent.  R. 

292;  Coleman  v.  Renssalaer,  44  How.  Co.  v.  Johnson,  64  Pa.  St.  127. 

Pr.  368,  where  several  cases  are  ex-  ^^  Calif ornia:     Civil  Code,  §  2928. 

amined,  and  the  case  of  Chase  v.  New  York:     2  R.  S.  1875,  p.  1119. 

Swing,  51  Barb.  597,  is  criticised.  Oregon:     Gen.  Laws  1874,  p.  516. 

See,  also,  Culver  v.  Sisson,  3  N.  Y.  Xinnesota:      Rev.    1866,    ch.    40, 

264;   Turk  v.  Ridge,  41  N.  Y.  201.  §  6. 

■^Severance  v.   Griffith,   2  Lans.  Xichlgan:     Compiled  Laws  1871, 

38;  Coleman  v.  Van  Rensselaer,  44  §  4208. 

How.  Pr.  368.  Wyoming:     Compiled  Laws  1876, 

'^Coleman  v.  Van  Rensselaer,  44  ch.  3,  §§  5,  6. 

How.  Pr.  368.  »*See  §§  72,  1225;  Van  Brunt  v. 

^  Couger   V.    Lancaster,   6   Yerg.  Mismer,  8  Minn.  232. 
477. 
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express  covenant.*'*  But  an  intention  to  create  a  personal  liability  for 
the  debt  cannot  be  inferred  from  the  circumstance  that  the  mortgage 
is  given  to  secure  part  of  the  purchase-money  of  the  mortgaged  prop- 
erty ;  nor  is  a  recital  in  such  a  mortgage,  that  the  mortgagor  ''is  justly 
bound''  to  the  mortgagee  in  a  certain  sum,  such  an  admission  of  in- 
debtedness as  to  make  the  mortgagor  personally  liable.**^* 

But  a  note,  or  bond,  or  other  separate  obligation  already  given  for 
the  payment  of  a  debt,  is  not  merged  or  extinguished  by  giving  a  mort- 
gage, or  a  deed  of  land  in  the  nature  of  a  mortgage,  for  the  same 
debt.*'*  The  mortgage  becomes  merely  collateral  security  for  the  pay- 
ment of  the  prior  obligation.  If  a  new  note  or  bond  for  the  same 
amount  be  given,  the  result  may  be  otherwise,*'*  if  given  with  the  in- 
tention of  operating  as  payment. 

The  recitals  in  a  mortgage  in  regard  to  the  indebtedness  secured 
may  not  be  evidence  that  such  indebtedness  already  exists.  They  may 
refer  to  an  indebtedness  contemplated  by  the  parties,  and  are  always 
open  to  explanation.*'*  They  may  refer  to  a  past  indebtedness  for 
which  there  is  no  personal  liability  on  the  part  of  the  mortgagor, 
when,  of  course,  the  mortgage  gives  no  remedy  beyond  a  resort  to  the 
property  mortgaged.*"  But  although  the  recitals  in  the  mortgage  may 
be  competent  evidence  against  the  mortgagor  to  prove  the  considera- 
tion of  the  note,*'*  yet,  when  negotiable,  the  note  must  be  produced 
before  judgment,  unless  its  loss  or  destruction  be  shown.*'^ 

§  678a.  Th^  mortgagor  has  the  right  to  have  the  mortgaged  prop- 
erty applied  to  the  payment  of  the  mortgage  debt,  so  far  as  necessary 
for  his  protection  against  personal  liability  for  the  debt  secured. 
Where  the  mortgagor  has  conveyed  the  equity  of  redemption  to  one 
who  has  assumed  the  payment  of  the  mortgage  debt,  so  that  in  effect 
the  mortgagor  becomes  a  surety  of  the  debt,  he  has  the  right  to  have 
the  property  first  applied  to  the  payment  of  the  debt,. or  restored  to 
him  upon  his  paying  it.*'®  If,  therefore,  the  mortgagee  releases  a 
portion  of  the  mortgaged  premises  to  a  purchaser  who  has  assumed  the 
mortgage,  and  the  portion  not  released  is  insufficient  to  discharge  the 
mortgage,  the  mortgagee,  in  a  suit  against  the  mortgagor  to  recover  a 
deficiency,  must  credit  the  mortgagor  the  amount  the  latter  has  been 
damnified  by  his  release  of  the  mortgaged  property.    If,  for  instance, 

"^  Elder  v.  Rouse,  15  Wend.  218.  458;    Ellis  v.  Messervle,  11   Paige» 

*"  Smith  V.  Rice.  12  Daly,  307,  467. 

"*  Ligget  V.  Bank  of  Pa.  7  Serg.  "•  Hone  v.  Fisher,  2  Barb.  Ch.  569. 

&  R.  218;   Shaw  v.  Burton,  5  Mo.  "•Warner  v.  Brooks,  14  Qray,  107. 

478;  Williamson  v.  Andrew,  4  Har.  "'Chewning    v.    Proctor,    2    Mc- 

&  M.  482.  Ck)rd  Ch.  11. 

"•Hall  V.  Hopkins.  14  Mo.  450.  "•Benseick  v.  Cook,  110  Mo.  173, 

"*  Keeler  v.  Keeler,  11  N.  J.  Eq.  19  S.  W.  642,  quoting  text 
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the  entire  mortgaged  property  would  have  been  insufficient  to  satisfy 
the  mortgage  debt^  the  mortgagor  is  entitled  to  have  applied  in  pay- 
ment of  the  debt  the  full  value  of  the  parcel  released^  though  the  mort- 
gagee in  releasing  the  parcel  acted  in  good  faith.^^* 

If  a  mortgagor  conveys  the  mortgaged  premises  upon  condition  that 
the  grantee  shall  assume  and  pay  the  mortgage^  and  the  grantee  sub- 
sequently conveys  a  part  of  the  same  premises^  which  the  mortgagee 
releases  upon  receiving  the  proceeds  and  applying  them  upon  the 
mortgage^  the  mortgagor  is  not  thereby  discharged  from  the  balance  of 
the  mortgage  debt.***^ 

The  personal  liability  of  a  mortgagor  is  not  wholly  discharged  by 
the  mortgagee's  releasing  a  portion  of  the  mortgaged  premises  to  a 
subsequent  purchaser  without  the  mortgagor's  consent ;  although  it  has 
been  held  that  the  mortgagee  cannot  maintain  any  action  for  a  de- 
ficiency after  such  a  release^  and  that  the  mortgagee,  by  giving  such  a 
release,  assumes  the  risk  of  the  sufficiency  of  the  portion  retained  to 
pay  the  mortgage  debt.^*^  It  is  not  necessary,  however,  to  go  to  this 
extent  in  order  to  afford  full  protection  to  the  mortgagor;  and  the 
better  rule  is  that  previously  stated  in  the  text.  The  fact  that,  after 
the  mortgagee  has  released  a  portion  of  ^he  premises  to  a  subsequent 
purchaser,  the  mortgagor  joins  his  wife  in  executing  a  release  to  such 
purchaser  from  a  mortgage  given  for  a  portion  of  the  purchase-money 
to  the  wife,  does  not  affect  the  case.^'* 


IV.    After-Acquired  Titles  and  Improvements. 

§  679.  It  is  a  well-settled  rule  of  law,  that  a  title  subsequently  ac- 
quired by  a  mortgagor  inures  to  the  benefit  of  the  mortgagee  and  his 
assigns  by  virtue  of  a  covenant  of  warranty  in  his  mortgage,  and  is 
subject  to  foreclosure;**'  and  a  subsequent  purchaser  from  the  mort- 


^  Worcester  Mechanics'  Sav.  Bank 
V.  Thayer,  136  Mass.  459. 

«» Norton  V.  Henry.  67  Vt  308, 
31  Atl.  787. 

""Townaend  Sav.  Bank  v.  Mun- 
flon,  47  Conn.  390. 

""Townsend  Sav.  Bank  v.  Mun- 
son,  47  Conn.  390. 

>"§§  188,  561,  682,  1488,  1656, 
1671;  Bush  v.  Marshall,  6  How.  284; 
Wright  V.  Shumway,  1  Bias.  23; 
Brayton  v.  Merithew,  56  Mich.  166, 
22  N.  W.  259;  Parker  v.  Jones,  57 
Oa.  204;  Rank  v.  Dauphin  ft  S.  Goal 
Co.  1  Pearson,  453;  Boyd  v.  Haael- 
tine.  110  Mo.  203,  19  S.  W.  822; 
Flynt  V.  Hubbard,  57  Miaa.  471; 
Levy  V.  Lane,  38  La.  Ann.  252; 
Wells   V.    Somera,    4    Bradw.    297; 


Pratt  V.  Pratt,  96  111.  184;  Gibbona 
V.  Hoag,  95  111.  45;  Rice  v.  Kelso, 
57  Iowa,  115,  7  N.  W.  3;  Toma  v. 
Boyea,  50  Mich.  352,  15  N.  W.  506; 
Paraona  v.  Little,  66  N.  H.  339,  20 
Atl.  958;  Corbett  v.  Howell  (Ky.), 
10  S.  W.  653;  Cornish  v.  Freea,  74 
Wla.  490,  43  N.  W.  507;  Spieaa  v. 
Neuberg,  71  Wia.  279,  37  N.  W.  417; 
Kirkaldle  v.  Larrabee,  31  Cal.  455; 
Hubbard  v.  Mulligan,  13  Colo.  App. 
116,  57  Pac.  738;  Jarvls  v.  State 
Bank,  22  Colo.  309,  45  Pac.  505; 
Stewart  v.  Powera.  98  Cal.  514,  33 
Pac.  486;  Iowa  Loan  ft  Truat  Co.  v: 
King,  58  Iowa,  598,  12  N.  W.  595. 
Statutory  covenanta  have  the  aame 
effect  in  thia  regard  aa  expreaa  cov- 
enanta.    Boyd  V.  Haaeltine    (Mo.), 
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gagor  under  his  after-acquired  title,  having  notice  of  such  mortgage, 
stands  in  no  better  position  than  the  mortgagor  himself.***  Neither 
can  the  heirs  of  the  mortgagor  claim  the  benefit  of  the  subsequent  title 
as  against  the  mortgagee,  when  the  mortgagor  himself  could  not  do 
so.***  But  the  husband  of  such  heir  is  not  estopped  to  claim  a  title 
acquired  by  himself.***  Where  one  having  a  claim  to  land  in  Mis- 
souri, under  a  Spanish  grant,  made  a  mortgage,  and  afterwards  Con- 
gress confirmed  the  claim,  it  was  held  that  the  confirmation  inured  to 
the  benefit  of  the  mortgagee  rather  than  that  of  the  mortgagor's  heirs^ 
solely.**^ 

One  in  possession  of  land  under  a  contract  of  purchase  has  a  mort- 
gageable interest.***  If  he  makes  a  mortgage  with  covenants  of  war- 
ranty, and  afterwards  acquires  the  legal  title  to  the  property,  he  is 
estopped  to  deny  that  he  had  title  at  the  time  of  the  mortgage.  A  re- 
cital in  tha  mortgage  that  the  premises  are  the  same  conveyed  to  the 
mortgagor  by  the  person  who  is  the  vendor  in  the  contract  of  sale  will 
estop  him  from  denying  the  validity  of  the  mortgage  after  he  has  re- 
ceived such  a  conveyance.  The  covenants  of  warranty,  in  a  deed  to  him 
by  the  vendor,  relate  only  to  incumbrances  created  by  him,  and  not  to 
those  created  by  the  grantee ;  and  therefore  would  not  estop  the  vendor 
from  enforcing  the  mortgage,  although  he  became  the  owner  of  it  be- 
fore the  giving  of  the  deed.*** 

Where  a  mortgagor  gives  a  second  mortgage  with  covenant  of  war- 
ranty as  against  the  first  mortgage,  and  the  first  mortgage  is  fore- 

19  S.  W.  822.     This  is  so  in  some  quired  by  the  mortgagor  inures  to 

States  though  no  warranty  of  title  the  mortgagee  as  security,  in  like 

is  expressed  in  the  mortgage.  Kline  manner  as  if  acquired  before  the 

V.  Ragland,  47  Ark.  Ill,  14  S.  W.  execution.       Civil     Code.     §  2930; 

474;  Clark  v.  Daniels,  77  Mich.  26.  Amendments.  1874.  p.  260.     In  Ar- 

43   N.   W.   854.     Especially   if  the  kaniai  title  acquired  to  lands  by  the 

mortgagor  was  in  actual  possession  grantor  after  his  conveyance  passea 

of  the  land;  and  both'  he  and  the  to  the  vendee  by  virtue  of  the  stat- 

mortgagee      understood     that      he  ute  in  this  State,  in  all  respects  aa 

owned  the  land.     Gray  v.  Franks,  if  the  same  title  had  been  in  the 

86  Mich.  382.  49  N.  W.  130.  grantor  at  the  time  of  the  convey- 

^^Tefft  V.  Munson.  63  Barb.  N.  Y.  ance.      Crittenden    v.    Johnson,    14 

31,  57  N.  Y.  97;   Hitchcock  v.  For-  Ark.  447;   Jones  v.  Green.  41  Ark. 

tier,     65     111.     239;     M'Crackin     v.  363;    Horsley   v.    Hilbum,   44  Ark. 

Wright,  14  Johns.  193,  194;  King  v.  458;  Kline  v.  Ragland.  47  Ark.  111. 

Gilson,  32  111.  348.  83  Am.  Dec.  269 ;  14  S.  W.  474. 

Gochenour  v.   Mowry,   33   111.   331;  »«•  Crane  v.   Turner,   7   Hun,   367. 

Jones  V.  King,  25  111.  383,  388;  Cock-  Though  the  contract  to  purchase  ia 

rill  V.  Bane,   94  Mo.  444,  7   S.  W.  merely   a    parol    contract    and   the 

480.  quoting  text.  mortgage  contains  no  covenant  of 

'*  Somes  V.   Skinner,  3  Pick.  52,  warranty,  yet  the  after-acquired  tl- 

58;  Wark  v.  Willard,  13  N.  H.  389.  tie  Inures  to  the  benefit  of  the  mort- 

•  '**  Rush  ton  V.  Lippincott,  119  Pa.  gagee   as   against   the   mortgagor's 

St.  12,  12  Atl.  761.  creditors.      Clark    v.    Daniels.    77 

""  Massey  v.  Papin,  24  How.  362.  Mich.  26,  43  N.  W.  854. 

In  California  it  is  declared  by  the  ^**  Judd  v.  Seekins.  62  N.  Y.  266. 
Code  that  a  title  subsequently  ac- 
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closed^  and  the  title  obtained  by  the  foreclosure  is  afterwards  conveyed 
to  the  mortgagor,  his  title  thereby  acquired  inures  to  the  benefit  of  the 
second  mortgagee/^®  even  though  the  mortgagor  has  in  the  interval 
been  discharged  in  bankruptcy.*^*  Where  one  who  has  sold  by  war- 
ranty deed  a  portion  of  a  parcel  of  land  incumbered  by  a  mortgage 
becomes  a  purchaser  at  a  foreclosure  sale  under  the  mortgage,  such  title 
so  acquired  to  this  portion  inures  to  the  benefit  of  his  grantee ;  or,  if 
such  grantor  allows  the  mortgage  to  be  foreclosed,  and  the  premises  ' 
are  purchased  under  a  collusive  arrangement  for  his  benefit  by  an- 
other person,  this  purchaser  will  hold  the  portion  sold  with  covenant 
of  warranty  as  trustee  for  the  purchaser  of  such  portion.*'* 

The  estoppel  is,  generally,  limited  to  the  effect  of  the  covenant  which 
creates  it.  Thus,  if  a  second  mortgage  is  given  with  a  covenant  against 
the  claims  of  all  persons  "except  those  claiming  under  the  prior  mort- 
gage," and  the  premises  are  sold  under  foreclosure  proceedings  upon 
such  prior  mortgage,  and  afterwards  are  conveyed  to  the  original 
mortgagor,  he  is  not  estopped  by  the  covenant  in  the  second  mortgage 
from  claiming  the  property  in  fee  as  unincumbered,  inasmuch  as  his 
title  iB  under  the  first  mortgage,  which  was  expressly  exempted  in  his 
covenant  of  warranty.*'* 

This  rule  as  to*  after-acquired  titles  is  not  limited  strictly  to  the 
effect  of  the  covenant  of  title,  but  if  from  the  whole  instrument  and 
the  situation  of  the  parties  it  appears  that  the  mortgagor's  intention 
was  to  convey  a  fee  simple,  when  at  the  time  of  giving  the  mortgage 
he  had  no  title  or  right  of  possession,  the  land  belonging  to  the  United 
States,  but  he  afterwards  acquired  the  government  title,  he  is  estopped 
to  set  up  such  after-acquired  title  against  his  mortgagee.*'* 

But  the  fiction  of  relation  back  of  an  after-acquired  title  cannot  be 
so  applied  as  to  work  an  injury  to  innocent  parties.  Thus,  in  the  ordi- 
nary case  of  a  conveyance  of  land  and  a  simultaneous  mortgage  for 
the  purchase-money,  the  mortgagee  is  not  affected  by  any  previous 
conveyance  or  mortgage  which  his  grantee,  the  mortgagor,  may  have 


"•Ayer  v.  Philadelphia  ft  B.  Face 
Brick  Co.  157  Mass.  57,  31  N.  E.  717. 

»"Ayer  v.  Philadelphia  ft  B.  Face 
Brick  Co.  157  Mass.  57,  34  N.  E. 
177.  Mr.  Justice  Holmes  said:  *'It 
is  settled  also  that  a  discharge  in 
bankruptcy  has  no  effect  on  this 
operation  of  the  covenant  of  war- 
ranty in  an  ordinary  deed  when  the 
warranty  is  coextensive  with  the 
grant  Bush  v.  Cooper,  18  How. 
82;  Russ  v.  Alpaugh,  118  Mass.  369, 
376;  Glbbs  v.  Thayer,  6  Cush.  30; 
Cole  V.  Raymond,  9  Gray,  217; 
Rawle,  Coy.  §  251.    It  would  be  to 


introduce  further  technicality  into 
an  artificial  doctrine  if  a  different 
rule  should  be  applied  where  the 
conveyance  is  of  land  subject  to  a 
mortgage  against  which  the  grantor 
covenants  to  warrant  and  defend. 
No  reason  has  been  offered  for  such 
a  distinction,  nor  do  we  perceive 
any." 

"» Huxley  v.  Rice,  40  Mich.  73.  11 
Chicago  L.  N.  222. 

*"  Huzzey  v.  Hefferman,  143  Mass. 
232,  9  N.  E.  570. 

"*Balch  V.  Arnold,  9  Wyo.  17. 
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placed  upon  record  when  he  had  no  title  to  the  premises.  The  previous 
conveyance  or  mortgage  may  be  good  between  the  parties,  and  may 
cover  the  after-acquired  title,  except  as  against  a  mortgage  given  simul- 
taneously.*^* 

Where  one  mortgaged  an  undivided  two  thirds  part  of  land  without 
covenants  of  title  or  warranty,  and  his  wife  afterwards  acquired  the 
other  undivided  third  part,  to  which  he  had  no  title  when  he  gave  the 
'mortgage,  it  was  held  that  the  mortgage  did  not  cover  the  part  ac- 
quired by  the  wife,  although  the  husband  furnished  the  money  for  the 
purchase.*^* 

The  rule  has  no  aplication  where  a  mortgage  is  discharged  by  a.  sale 
under  a  prior  mortgage,  and  the  purchaser  conveys  the  title  back  to 
the  mortgagor,  who  has  in  the  mean  time  been  discharged  in  bank- 
ruptcy.*^^ 

The  rule  does  not  apply  in  case  of  a  title  fraudulently  or  wrong- 
fully acquired,  as  against  the  rightful  owner.  Thus  where  the  mort- 
gagor, after  the  execution  of  the  mortgage,  obtains  judgment  fraud- 
ulently quieting  his  title  to  the  mortgaged  land  against  one  who  is  the 
owner  thereof,  and  such  judgment  is  subsequently  vacated,  with  the 
consent  of  all  the  parties  thereto,  on  account  of  the  fraud,  neither  the 
mortgagor  nor  the  mortgagee  acquires  any  benefit  or  title  under  the 
fraudulent  judgment.*^® 

Although  at  common  law  the  covenants  of  a  married  woman  did 
not  operate  against  her  by  way  of  estoppel,  because  she  was  incapable 
of  binding  herself  by  covenant,  under  the  modem  statutes  relieving 
married  women  of  disabilities  in  regard  to  holding  property  and  im- 
posing the  usual  corresponding  burdens,  her  covenant  by  way  of 
estoppel  is  binding  upon  her  to  the  same  extent  and  with  the  same 
force  as  if  she  were  immarried.*^* 

§  680.   A  mortgagor  or  his  grantee  cannot,  by  acquiring  a  tax  title 

upon  the  land,  defeat  the  lien  of  the  mortgagee.**®    It  is  his  duty  to 


*"Heffron  v.  Flanigan,  37  Mich. 
274;  Elder  v.  Derby,  98  IlL  228. 

^"McClure  v.  Holbrook,  39  Mich. 
42;  Brennan  v.  Eggeman,  73  Mich. 
658,  41  N.  W.  840. 

^"  Rauch  V.  Dech,  116  Pa.  St.  157, 
2  Am.  St.  Rep.  598,  9  Atl.  180. 

"•  Watkins  v.  Houck,  44  Kan.  502, 
24  Pac.  361. 

"•  Parsons  v.  Little,  66  N.  H.  339, 
20  Atl.  958;  Knight  v.  Thayer,  125 
Mass.  25;  Hill  v.  West.  8  Ohio,  222. 

The  Georgia  Cir.  Code,  §  2723. 
limits  the  subject  matter  upon 
which  a  mortgage  can  lawfully  op- 
erate to  "property  in  possession,  or 


to  which  the '  mortgagor  has  the 
right  of  possession  at  the  time"  the 
instrument  is  executed.  According- 
ly in  Georgia  South,  ft  F.  R.  Co.  v. 
Barton,  101  Ga.  469,  28  S.  E.  842. 
it  was  held  that  "neither  a  corpora- 
tion nor  a  natural  person  has  the 
right  to  mortgage  property  which 
may  be  acquired  after  the  execu- 
tion of  the  mortgage."  See  Durant 
V.  Duchesse  D'Auxy,  107  Ga.  456, 
464,  33  S.  B.  478.  and  also  Lubro- 
line  Oil  Co.  V.  Athens  Sav.  Bank, 
104  Ga.  376.  30  S.  E.  409. 

"•  §§  77,  718,  714;  Fuller  v.  Hodg- 
don,  25  Me.  248;  Woodbury  v.  Swan, 
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pay  the  taxes,  and  he  is  not  allowed  to  acquire  a  title  through  his  own 
default.***  The  same  obligation  rests  upon  one  who  has  purchased  the 
land  of  the  mortgagor.  When  the  taxes  are  paid  by  one  who  has  merely 
a  lien  upon  the  land,  there  is  of  course  no  obligation  upon  him  to  pay 
the  taxes ;  and  although  he  may  acquire  the  tax  title  for  the  protection 
of  his  own  lien,  he  is  not  allowed  to  set  up  that  title  to  defeat  a  prior 
lien.  The  land  is  regarded  as  a  common  fimd  for  the  paym^t  of  both 
liens,  and  equity  regards  it  as  an  act  of  fraud  for  him  to  acquire  a  title 
to  the  land  for  an  inconsiderable  sum,  and  use  it  to  destroy  the  claim 
of  the  prior  mortgagee  to  the  land.*®*  Taxes  are  primarily  a  charge 
against  the  owner  and  his  interest  in  the  land.  If  the  owner  pays  thfe 
taxes  their  lien  is  discharged.  A  like  result  follows  from  a  payment  of 
the  taxes  made  on  behalf  of  the  owner,  by  a  third  person,  without  no- 
tice to  the  mortgagee.  Such  payment  does  not  give  such  person  a  lien 
prior  to  that  of  the  mortgagor,  as  the  payment  operates  as  a  discharge 
of  the  lien  as  effectively  as  if  made  by  the  owner  himself.***  The  mort- 
gagor remains  the  owner  for  the  purposes  of  taxation  after  foreclo- 
sure and  sale  where  redemption  is  allowed  from  such  sale,  imtil  the 
right  of  redemption  has  expired.*** 
If  the  owner  suffers  the  land  to  be  sold  for  taxes,  and,  colluding 

59   N.   H.   22;    Fair  v.   Brown,   40  Annely   ▼.   De   Saussure,   12   S.   C. 

Iowa,  209;  Stears  v.  Hollenbeck,  38  488,  610;   Jordan  y.  Sayre.  29  Fla. 

Iowa,    560;    Porter  v.   Lafferty,    33  100,  10  So.  823,  quoting  text.     Nei- 

Iowa,  254;  Allison  v.  Armstrong,  28  ther  is  the  mortgagor  entitled   to 

Minn.  276,  9  N.  W.  806,  41  Am.  Rep.  a  credit  on  the  mortgage  debt  for 

281;  Kezer  y.  Clifford,  59  N.  H.  208;  taxes  paid  by  him.     Kilpatrick  y. 

McAlpine  y.  Zitzer,  119  111.  273,  10  Henson,    81    Ala.    464,    1    So.    188; 

N.  E.  901;    Stinson  y.  Connecticut  Newton  y.  Marshall,  62  Wis.  8,  21 

Mut.  L.  Ins.  Co.  174  111.  125,  51  N.  N.     W.     803;     Beltram    y.    Viller6 

B.  193;  Boyd  y.  Allen,  15  Lea,  81;  (La.),  4  So.  606. 

McLaughlin  y.  Green,  48  Miss.  175;  >Tair  y.  Brown,  40   Iowa,  209; 

Cooper  y.  Jackson,  99  Ind.  566;  Ry-  Renshaw  y.   Stafford,   30  La.   Anp. 

an  y.  McGehee,  103  N.  C.  282,  9  S.  863;    Connecticut  Mut.  L.  Ins.  Co. 

B.  197,  104  N.  C.  176,  10  S.  E.  169;  v.  Bulte,  46  Mich.  113,  7  N.  W.  707. 

Lacey  y.  Dayis,  4  Mich.  140;   Mid-  In  Wilson  y.  Jamison,  36  Minn.  59, 

dletown    Sayings    Bank    y.    Bacha-  29  N.  W.  887,  1  Am.  St.  Rep.  635, 

rach,  46  Conn.  513;  Jordan  y.  Sayre,  upon  the  question  whether  a  Judg- 

29  Fla.  100,  10  So.  823;   Brown  y.  ment    creditor    of    the    mortgagor, 

Ayery,  119  Mich.  384,  387,  78  N.  W.  whose    lien    is    subsequent    to    the 

331;    Maxfleld  y.  Willey,   46   Mich,  mortgage,  is  disabled  as  against  the 

^52,  255,  9  N.  W.  271;   Connecticut  mortgagee  to  acquire  a  tax-title,  so 

Mut.  L.  Ins.  Co.  y.  Bulte,  45  Mich,  as  to  diyest  the  lien  of  the  mort- 

113,  7  N.  W.  707;   Chamberlain  y.  gage,  the  court  was  equally  diyided 

Forbes,  126  Mich.  86,  85  N.  W.  253;  in  opinion,  and  the  decision  of  the 

Washington   Loan   ft   Trust  Co.   y.  court  below  that  there  was  no  such 

McKenzie,  64  Minn.  273,  66  N.  W.  disability  was  affirmed. 

976;     American    Bapt    Missionary  ^Rankin  y.  Coar,  46  N.  J.  Bq. 

Union  y.  Hastings,  67  Minn.  303,  69  566,  22  Atl.  177. 

N.  W.  1078;  MacEwen  v.  Beard,  58  »*New   Eng.   L.   ft  Trust   Co.   y. 

Minn.  176,  59  N.  W.  942.  Young,  81  Iowa,  732,  46  N.  W.  1103, 

»*  Dayton  v.  Rice,  47  Iowa,  429;  39  N.  W.  116. 
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with  another,  has  him  buy  in  the  land  at  the  tax  sale,  the  title  so  ac- 
quired is  subject  to  the  mortgage.^'* 

It  is  a  general  rule  that  any  one  interested  in  land  with  others,  all 
deriving  their  title  from  a  common  source,  will  not  be  permitted  to 
acquire  an  absolute  title  to  the  land  by  a  tax  deed,  to  the  injury  of 
the  others.  The  mortgagor,  or  any  holder  of  the  equity  standing  in 
his  place  as  a  purchaser,  or  a  second  mortgagee,  cannot  set  up  such 
title  against  the  prior  mortgagee.*®*  The  taking  of  the  tax  title  in 
such  a  case  is  regarded  prima  facie  merely  as  a  redemption  of  the 
land  from  the  tax  sale.  But  a  mortgagor  for  purchase-money,  who 
has  acquired  a  tax  title  which  the  mortgagee  by  his  covenants  was 
bound  to  remove,  may  set  up  as  an  offset  in  a  foreclosure  the  amount 
he  was  compelled  to  pay  for  the  title.*' ^ 

But  this  principle  does  not  prevent  a  mortgagor's  holding  the  prop- 
erty as  a  tenant  at  will  of  another  who  has  acquired  a  tax  title  to  the 
mortgaged,  property ;  for  a  tenant  at  will  has  no  estate  which  is  as- 
signable, and  the  mortgagee  can  not  gain  by  estoppel  any  greater  right 
than  the  tenant  could  assign ;  and  of  course  the  mortgagee  would  ac- 
quire no  right  as  against  the  holder  of  the  tax  title.**® 

As  already  noticed,  the  mortgagee  may  acquire  and  maintain  title 
to  the  premises  paramount  to  the  mortgagor,  by  purchase  at  a  sale 
for  taxes  or  under  a  prior  judgment  lien.*®"  If  delinquent  taxes  are 
paid  out  of  the  proceeds  of  a  foreclosure  sale  by  order  of  court,  and 
the  tax  title  is  assigned  to  the  purchaser,  such  assignment  does  not 
create  in  the  purchaser  a  title  paramoimt  to  that  of  a  junior  mortgagee 
whose  rights  were  not  cut  off  by  the  foreclosure  sale.*** 

If  a  mortgage  containing  covenants  of  warranty  be  foreclosed,  the 
mortgagor,  by  buying  the  property  at  a  tax  sale  for  delinquent  taxes 
on  the  land  existing  at  the  time  of  the  mortgage,  cannot  defeat  the 
•  title  of  the  mortgagee,  or  of  the  purchaser  under  the  foreclosure.*** 

§  681.  Improvements  made  by  the  mortgagor  or  owner  mnre  to 
the  benefit  of  the  mortgagee;**^  and  improvements  made  with  the 
consent  of  the  owner,  by  one  who  has  notice  of  the  mortgage,  become 
subject  to  it  in  the  same  mannr  as  if  they  had  been  made  by  the  mort- 
gagor himself,  unless  there  be  a  covenant  in  the  mortgage  for  such 

"•McAlplne  V.  Zltzer,  119  111.  273;  ^§§  1508-1604;     Eaton    v.    Tall- 

10  N.  E.  901;   Mendenhall  v.  Hall,  madge,  22   Wis.  526;   Woodbury  v. 

134    U.    S.    559,    10    Sup.    Ct.    616;  Swan.  59  N.  H.  22. 

Drake  v.  Sherburne,  57   Ark.   563,  '"'Coughlln  v.  Gray,  131  Mass.  56. 

22  S.  W.  430.  "^8  672;    Sturdevant   v.    Mather, 

'••Smith  V.  Lewis,  20  Wis.  350;  20  Wis.  576. 

Avery  v.  Judd.  21  Wis.  262;   Beck-  '••Morss  v.  Bufns,  17  N.  Y.  Supp. 

with  v.  Seborn,  31  W.  Va.  1,  5  S.  B.  739. 

453;   Jordan  v.  Sayre.  29  Fla.  100,  '"Porter  v.  Laflerty,  33  Iowa,  254. 

10  So.  823,  quoting  text  '^'Asher  v.  Mitchell,  9  Bradw.  336. 
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allowance  in  case  of  f  oreclosure.**'  If  a  corporation  having  the  power 
to  take  the  land  by  condemnation  make  improvements  before  exer- 
cising this  power,  the  mortgagee  cannot  be  deprived  of  the  benefit  of 
the  improvements  by  allowing  the  corporation  to  redeem  the  land  on 
paying  the  value  of  the  land  when  it  took  possession.***  It  is  negli- 
gence on  the  part  of  the  corporation  to  proceed  with  improvements 
without  first  either  obtaining  a  release  of  the  mortgage,  or  condemn- 
ing the  interest  of  the  mortgagee  if  it  has  that  power.  The  corpora- 
tion stands  in  the  relation  of  a  purchaser  with  notice  of  the  mortgage, 
it  being  duly  recorded,  and  it  cannot  have  an  advantage  as  to  improve- 
ments which  the  mortgagor  would  not  have  had.  There  is  no  good 
reason  for  discriminating  in  its  favor.  To  give  a  purchaser,  with  such 
notice,  this  right,  would  enable  him  to  obtain  from  the  mortgagee,  by 
means  of  the  improvements,  a  compulsory  release  at  the  value  of  the 
land  at  the  time  of.  taking  possession.**' 

The  mortgagor  is  not  entitled,  as  against  thQ  mortgagee,  to  be 
allowed  for  improvements  made  by  him  on  the  mortgaged  property,*** 
unless  there  be  a  covenant  in  the  mortgage  for  such  allowance  in  case 
of  foreclosure.**'^ 

Neither  have  persons  furnishing  labor  and  materials  for  such  im- 
provements any  claim  upon  the  mortgagee,  without  proof  of  a  direct 
or  implied  promise  on  his  part.**® 

§  681a.  If  land  subject  to  mortgage  be  taken  in  the  exercise  of  the 
Tight  of  eminent  domain,  as,  for  instance,  for  the  right  of  way  of  a 
street  or  for  the  location  of  a  railroad  track,  the  mortgagee  should  be 
made  a  party  to  the  proceeding  for  the  taking  of  the  land,  and  the 
damages  awarded  should  be  paid  to  him ;  otherwise  he  may  recover  the 
same  by  action  against  the  person  or  corporation  entering  upon  the 
land.*** 


"•Frierson  v.  Blanton,  1  Baxt. 
272;  Coleman  v.  Witherspoon,  76 
Ind.  285;  Catterlin  v.  Armstrong, 
79  Ind.  614;  Alabama,  G.  S.  R.  Co. 
V.  South  ft  North  Ala.  R.  Co.  84 
Ala.  670,  3  So.  286. 

'»*Booraem  v.  Wood,  27  N.  J.  Eq. 
37;  Briggs  v.  Chicago,  Kan.  ft  W. 
R.  Co.  66  Kan.  626,  43  Pac.  1131. 

"«  Booraem  v.  Wood,  27  N.  J.  Eq. 
37. 

""Chllds  y.  Dolan,  6  Allen.  319; 
Wharton  v.  Moore.  84  N.  C.  479,  37 
Am.  Rep.  627;  Baird  y.  Jackson,  98 
111.  78. 

»'  Phillips  V.  Holmes.  78  N.  C.  191. 

"•Holmes  v.  Morse.  60  Me.  102. 

'^S  708;  lUlnoii:  Colehour  v. 
Stete  Sav.  Inst.  90  111.  152 ;  Stopp  v. 


Wilt.  177  111.  620;  52  N.  E.  1028; 
Calumet  River  R.  Co.  v.  Brown,  136 
111.  322,  26  N.  E.  601.  Iowa:  Sev- 
erin  y.  Cole,  38  Iowa,  463.  Maine: 
Wilson  y.  European  ft  N.  A.  Ry.  Co. 
67  Me.  368;  Camden  ft  R.  Water  Co. 
y.  Ingraham,  86  Me.- 179,  27  Atl.  94. 
Michigan:  Michigan  Air  Line  Ry. 
Co.  V.  Barnes,  40  Mich.  383,  44  Mich. 
222,  6  N.  W.  651.  Minnesota:  Trog- 
den  v.  Winona  ft  St.  Peter  R.  Co. 
22  Minn.  198.  Mississippi:  Stewart 
y.  Raymond  R.  Co.  15  Miss.  568; 
Beck  y.  Louisyille.  N.  O.  ft  T.  R.  Co. 
66  Miss.  172,  3  So.  262;  Levee  Board 
y.  Wilbom,  74  Miss.  396,  20  So.  861. 
Missouri:  Thompson  v.  Chicago,  S. 
F.  ft  C.  R.  Co.  110  Mo.  147,  19  S.  W. 
77*    Hew  Jersey:     Piatt  v.  Bright, 
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In  Massachusetts  a  different  course  is  pursued  under  statutes  pro- 
viding for  the  taking  of  land  for  public  purposes.  The  damages  are 
assessed  to  the  owner  of  the  equity  of  redemption^  without  regard  to 
mortgages  incumbering  the  land.'^^  The  proceeding  is  in  the  nature 
of  a  proceeding  in  rem  against  the  land.  A  mortgagee  not  in  posses- 
sion has  no  claim  for  compensation  for  an  injury  to  the  land  when 
lawfully  used  by  any  party.  As  to  third  persons  the  interests  of  mort- 
gagor and  mortgagee  are  not  joints  but  the  mortgagor  is  the  owner. 
They  cannot  join  or  be  joined  in  an  application  to  assess  damages  for 
land  taken  for  public  uses.  The  mortgagor  alone  can  make  a  surren- 
der. In  equity  the  damages  assessed  to  the  owner  of  the  land  is 
deemed  the  land^  and  the  mortgagee  may  follow  the  money  in  the 
mortgagor's  hands,  or  prevent  its  going  into  his  hands.  The  burden 
of  proof  is  then  upon  him  to  show  to  what  extent  he  has  a  claim  upon 
the  fimds;  and  that  question  is  then  litigated  between  the  parties  in 
interest,  and  not  at  the  cost  of  the  taker  of  the  land.**** 

In  like  manner  if  land  subject  to  a  mortgage  is  sold  for  taxes  and 
there  is  a  surplus  of  proceeds  of  sale  after  paying  the  tax,  the  mort- 
gagee's lien  extends  to  the  money,  and  may  be  enforced  by  equitable 
process.*®*  • 

In  Missouri,  under  proceedings  of  condemnation  to  which  the  mort- 
gagee was  not  made  a  part,  damages  were  awarded  to  the  owner  to  the 
full  value  of  the  land.  The  damages  arwarded  were  regarded  as  stand- 
ing in  place  of  the  land,  and  might  be  subjected  to  the  payment  of  the 
mortgage.    But  the  matter  of  the  application  of  the  money  to  the 

29  N.  J.  Bq.  128,  31  N.  J.  Eq.  81;  Haven,  45  Conn.  303,  7  Reporter,  42. 

Bright  V.  Piatt,  32  N.  J.  Eq.  362;  This  inequitable  rule  was  changed 

State  V.  Easton  ft  Amboy  R.  Co.  36  by  Acts  1881,  eh.  110,  whereby  dam- 

N.  J.  L.  181;  Coe  v.  N.  J.  Midland  ages  are  assessed  to  the  mortgagee 

Ry.  Co.  28  N.  J.  Eq.  27;  North  Hud-  to  the  extent  of  his  interest,  and 

son  County  R.  Co.  v.  Booraem,  28  the  balance  to  the  mortgagor,  as  in 

N.  J.  Eq.  450;  Gray  v.  Case,  51  N.  J.  case  of  lands  taken  by  railroad  com- 

Eq.  426,  26  Atl.  805;  Lehigh  Coal  ft  panies  under  Act  of  1874,  ch.  372, 

Nav.  Co.  V.  Cent  R.  Co.  35  N.  J.  Eq.  §  110. 

379;   Mut  L.  Ins.  Co.  v.  Easton  ft  *"Famsworth     v.     Boston,      126 

Amboy  R.   Co.   38   N.   J.   Eq.    132.  Mass.  1,  9,  19  Alb.  L.  J.  118;  Bam- 

Korth  Carolina:     Livermon  v.  Roa-  stable  Savings  Bank  v.  Boston,  127 

noke  ft  T.  R.  Co.  109  N.  C.  52,  13  Mass.  254;  Read  v.  Cambridge,  126 

S.  E.  734.    Ehode  Island:    Warwick  Mass.  427;  Pond  v.  Eddy,  113  Bftass. 

Institution  v.  Providence,  12  R.  I.  149;  Paine  v.  Wood,  108  Mass.  160. 

144,  7  Reporter,  121;  Pettis  v.  Prov-  "■Worcester  v.  Boston,  179  Mass. 

idence,  11  R.  I.  372.   Vermont:    St  41,  60  N.  E:  410;  Cummins  v.  Ghris- 

Johnsbury  ft  L.  C.  R.  Co.  v.  WiUard,  tie,  179  Mass.  74,  60  N.  E.  396.  410; 

64  Vt.  134,  17  Atl  38,  15  Am.  St.  Famsworth  v.  Boston,  126  Mass:  1; 

Rep.  886;  Wade  v.  Hennessy,  55  Vt.  Union  Inst  for  Savings  v.  Boston, 

207;  Brooks  v.  Hubbard,  73  Vt  122,  129  Mass.  82;  Wood  v.  Westborough, 

50  Atl.  802.     Wlieonsln:     Kennedy  140  Mass.  403,  5  N.  E.  613.    And  see 

V.  Milwaukee  ft  St.  Paul  Ry.  Co.  22  Thompson  v.  Chicago,  S.  P.  ft  C.  Ry. 

Wis.  581.  Co.  110  Mo.  147.  19  S.  W.  77,  81, 

*»  Breed  v.  Eastern  R.  Co.  5  Gray,  quoting  text     Levee  Board  v.  Wi- 

47,  note.    And  see  Whiting  v.  New  born,  74  TfiisB.  896,  20  So.  861. 
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benefit  of  the  mortgagee  is  a  matter  which  does  not  concern  the  cor- 
poration in  whose  behalf  the  condemnation  proceedings  are  had.*®* 
If  the  mortgagee  having  due  notice  of  the  proceedings  fails  to  apply 
for  the  payment  of  the  damages  upon  his  mortgage,  and  they  are  paid 
to  the  land-owner^  the  mortgagee  will  not  afterwards  be  allowed  to 
compel  the  corporation  to  vacate  the  property  or  to  pay  the  damages 
again  to  the  mortgagee.*** 

In  Connecticut  also  the  mortgagor  is  regarded  as  the  owner  of  mort- 
gaged land  within  the  meaning  of  a  city  charter  which  provides  that 
compensation  shall  be  made  to  the  owner  of  land  taken  by  the  common 
council  for  streets;  so  that,  if  notice  be  regularly  given  and  compensa- 
tion made  to  the  mortgagor,  the  city  is  not  liable  to  the  mortgagee.*®* 

In  Kansas  also,  for  all  the  purposes  of  appropriating  a  right  of  way 
for  a  railroad  through  mortgaged  premises,  the  mortgagor  in  posses- 
sion is  regarded  as  the  owner;*®*  and  no  personal  notice  upon  the 
mortgagee  need  be  served  nor  need  he  be  named  in  the  award.*®^ 

If  a  mortgage  contains  a  reservation  in  favor  of  the  mortgagor  of 
any  benefits  that  may  accrue  from  the  taking  of  any  part  of  the  land 
by  the  city  for  a  street,  with  the  right  to  receive  directly  from  the  city 
the  damages  that  may  be  assessed  therefor,  and  such  damages  are  less 
than  the  assessments  made  upon  the  remaining  part  of  the  land  for 
the  improvements  resulting  to  that,  the  mortgagor  cannot  claim  the 
compensation  without  paying  the  assessment.*®* 

If  a  railroad  company,  without  proceedings  to  acquire  a  right  of 
way  by  condemnation,  takes  a  conveyance  from  the  owner  of  the  equity 
of  redemption,  the  mortgagee's  interest  is  not  thereby  affected,  but  he 
or  a  purchaser  at  a  foreclosure  sale  under  the  mortgage  may  recover 
compensation  for  the  land  from  the  railroad  company,  though  such 
purchaser  cannot  recover  damages  incident  to  the  entry  before  he 
acquired  title.*®® 


"•Chicago  M.  it  St.  P.  R.  Co.  v. 
Baker,  102  Mo.  553,  15  S.  W.  64; 
Thompson  v.  Chicago,  S.  F.  ft  C.  Ry. 
Co.  110  Mo.  147,  19  S.  W.  77,  81. 

""Thompson  v.  Chicago,  S.  F.  A 
C.  R.  Co.  110  Mo.  147,  19  S.  W.  77, 
81. 

"•Whiting  V.  New  Haven,  46 
Conn.  303,  7  Rep.  42.  And  see  Mills 
V.  Shepard,  30  Conn.  98,  101;  Nor- 
wich V.  Hubbard,  22  Conn.  587. 

See  article  on  Road-Opening 
through  Mortgaged  Lands,  by  L.  T. 
Yale.  21  Alb.  L.  J.  25. 

"•Rand  v.  Ft.  Scott,  W.  ft  W.  R. 
Co.  60  Kan.  114.  31  Pac.  683;  Good- 
rich V.  Commissioners,  47  Kan.  356, 


27  Pac.  1006;  V^ichita  ft  W.  R.  Co. 
V.  Thayer,  54  Kan.  259,  38  Pac.  266. 

"'Chicago,  Kan.  ft  W.  R.  Co.  v. 
Sheldon,  53  Kan.  169,  35  Pac.  1105; 
Goodrich  v.  Atchison  Co.  47  Kan. 
355,  27  Pac.  1006;  Rand  v.  Fort 
Scott,  W.  ft  W.  R.  Co.  50  Kan.  114, 
31  Pac.  683. 

"•United  States  Mortgage  Co.  v. 
Gross,  93  111.  483. 

•"Livermore  v.  Roanoke  ft  T.  R. 
Co.  109  N.  C.  52,  13  S.  B.  784;  Wade 
V.  Hennessy,  55  Vt.  207.  In  the  lat- 
ter case  the  court  say:  "The  fact 
that  the  railroad  company,  under 
the  exercise  of  the  right  of  eminent 
domain,  might  have  taken  the  mort- 
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A  mortgagee  may,  of  course,  waive  his  right  to  claim  damages  for  a 
taking  of  any  part  of  the  mortgaged  land.  But  a  direction  by  a  mort- 
gagee to  the  owner  to  get  all  the  damages  possible  from  a  railroad  com- 
pany that  proposes  to  construct  its  road  across  the  mortgaged  land  does 
not  amount  to  a  waiver  of  payment  of  compensation  as  a  condition 
precedent  to  entry  by  the  railroad  company.**^ 

§  682.  Mortgagor  estopped  to  deny  his  title. — A  mortgagor,  by  a 
*  mortgage  containing  the  usual  covenants  of  seisin  and  warranty,  is 
estopped  to  deny  the  title  of  the  mortgagee,^^^  and  he  is  as  much 
estopped  to  deny  the  title  of  a  subordinate  mortgagee  as  to  deny  that 
of  the  first.^**  He  is  not  only  estopped  from  claiming  title  himself, 
but  also  from  setting  up  a  prior  mortgage,  made  by  himself  to  another, 
as  an  outstanding  title.^^*  Where  a  mortgage  intended  for  the  security 
of  the  school  funds  was  executed  to  the  commissioner  of  that  fimd 
after  the  oflBce  was  abolished,  it  was  held  that  the  mortgagor  was 
estopped  to  deny  the  official  character  of  the  grantee,  and  that  effect 
should  be  given  the  instrument.*** 

The  mortgagor  in  such  case  will  not  be  heard  to  say,  in  contradiction 
of  his  covenant  of  warranty,  that  he  had  not  title  at  the  date  of  the 
conveyance,  or  that  it  did  not  pass  to  his  mortgagee  by  virtue  of  his 
deed.****  Where  an  owner  of  land  made  a  second  mortgage  with  cove- 
nants of  warranty,  and  the  first  mortgagee  entered  and  authorized  the 
mortgagor  to  occupy,  and  died  intestate,  leaving  the  mortgagor  his 
heir,  it  was  held  that  the  mortgagor  was  not  entitled  to  possession  as- 
against  the  second  mortgagee :  either  under  the  authority  of  the  first 
mortgagee,  because  sucU  authority  was  revoked  by  his  death;  or  by 
descent  from  the  first  mortgagee,  because  he  was  estopped  by  the 
covenants  of  his  mortgage.*** 

A  subsequent  discharge  in  bankruptcy  obtained  by  the  mortgagor, 
while  it  releases  him  from  his  personal  debt,  does  not  destroy  the  cove- 
nant contained  in  his  mortgage ;  and  therefore,  if  after  his  discharge 
he  purchases  the  property  at  a  sale  under  a  prior  incumbrance,  he  is 


gagee's  interest  in  the  mortgaged 
premises,  and  thereby  have  ob- 
tained an  unimpeachable  title,  did 
not  vary  the  relations  of  the  rail- 
road company  to  the  holder  of  the 
mortgage,  as  it  did  not  exercise  that 
right,  but  contented  itself  with  the 
right  it  acquired  by  said  deed." 

»•  Snyder  v.  Chicago.  S.  F.  ft  C. 
R.  Co.  112  Mo.  527.  20  S.  W.  888. 

'"Cross  V,  Robinson.  21  Conn. 
379;  Skelton  v.  Scott,  18  Hun,  375; 
Kerngood  v.  Davis,  21  S.  C.  183. 


'"Wires  V.  Nelson,  26  Vt.  13;  Bai- 
ley V.  Lincoln  Academy,  12  Mo.  174. 

*"  Fisher  v.  Milmine,  94  111.  328. 

"*  Floyd  County  v.  Morrison,  40 
Iowa,  188;  Franklin  v.  Twogood,  18 
Iowa,  515. 

*»See  §§  561,  1488;  Tefft  ▼.  Mun- 
son.  57  N.  Y.  79;  Usina  v.  Wilder 
58  Ga.  178;  Hardin  v.  Iowa  R. 
ft  Const.  Co.  78  Iowa,  726,  43  N.  W. 
543. 

'^Lincoln  v.  ESmerson,  108  Mass. 
87. 
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still  estopped  to  set  up  this  title  as  superior  to  the  title  conferred  by 
his  mortgage.*^ ^ 

§  683.  The  dootrine  of  equitable  estoppel  is  also  applied  against  a 
mortgagor  who  has  induced  another  to  take  an  assignment  of  the 
mortgage  from  the  holder  of  it,  upon  the  representation  that  it  is  a 
good  and  valid  security,  to  prevent  his  assailing  its  validity  in  the 
hands  of  such  assignee.  Having  by  word  or  act  induced  another  to 
part  with  his  money  for  the  security,  he  is  not  allowed  to  repudiate  the 
truth  of  his  representation,  and  escape  the  payment  of  the  obligation 
by  showing  that,  as  between  himself  and  the  former  holder  of  it,  it 
was  invalid.**®  But  such  representations  made  by  one  of  several  mort- 
gagors estops  him  alone  and  not  the  others.***  And  so  if  an  owner  of 
land  represents  to  a  creditor  that  it  belongs  to  another,  and  induces 
such  creditor  to  take  a  mortgage  from  that  person,  and  to  extend  the 
time  of  payment  of  the  debt,  he  is  estopped  to  claim  the  land  as 
against  the  lien  of  the  mortgage.**® 

One  who  has  made  a  mortgage  to  secure  notes  payable  to  his  own 
order,  which  he  has  delivered  to  the  mortgagee  without  indorsement, 
thereby  admits  that  the  notes  are  valid  securities  for  the  payment  of 
money.*** 

Only  the  parties  to  a  mortgage,  and  those  in  privity  with  them,  are 
bound  by  or  can  take  advantage  of  an  estoppel  created  by  it.***  That 
the  estoppel  cannot  bind  others  is  apparent  enough,  and  it  is  only  a 
little  less  apparent  that  one  is  not  bound  to  all  the  world  to  make  good 
what  he  has  said  in  his  deed  to  the  other  party  to  it,  even  if  others 
have  relied  upon  his  recital.*** 


V.     Waste  by  Mortgagor. 

§  684.  Injunction  against. — A  mortgagor  in  possession,  or  any 
one  claiming  under  him,  who  is  about  to  cut  timber,  remove  fixtures, 
or  commit  other  waste  on  the  land,  to  an  extent  calculated  to  render 
the  security  inadequate,  may  be  restrained  by  injunction;  and  it  is 
not  necessary  to  allege  or  prove  his  insolvency.***    Whether  the  mort- 


"'  Bush  V.  Person,  18  How.  82. 

"■Bush  V.  Cushman,  27  N.  J.  Bq. 
131.  per  Van  Fleet.  V.  C.  "No  ref- 
erence to  books  is  necessary  In  vin- 
dication of  a  principle  so  clearly 
fundamental  in  every  system  of 
laws  framed  to  promote  Justice.  I 
refer  to  the  following  authorities 
simply  to  show  how  the  doctrine 
has  been  applied:  Martin  v.  Right- 
er,  10  N.  J.  Eq.  510,  525;  Lee  v. 
Kirkpatrick,  14  N.  J.  Eq.  264,  267; 

44 — ^JONKS'  MOBT. 


Den  V.  Baldwin.  21  N.  J.  L.  395. 
403;  Cable  v.  Ellis,  86  111.  525." 

«» Cable  V.  Ellis,  86  111.  525; 
Smyth  V.  Munroe,  84  N.  Y.  354; 
Smyth  V.  Knickerbocker  L.  Ins.  Co. 
84  N.  Y.  589. 

*»  Parlin  v.  Stone,  1  McCrary,  443. 

"*  Hartwell  v.  Blocker,  6  Ala.  581. 

***Bigelow  on  Estoppels,  269. 

"■Mershon  v.  Mershon,  9  Bush, 
633 

'"«§§  143,  144,  453;   Eden  on  In- 
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gage  be  regarded  as  passing  the  legal  estate,  or  as  giving  merely  a  lien 
for  the  debt,  seems  not  to  be  regarded  by  the  courts  in  giving  this  rem- 
edy against  impairing  the  security.*^'*  That  a  mortgagee  has  the  legal 
estate  may  be  one  ground  for  the  interference  of  a  court  of  equity  in 
this  way ;  but  the  right  of  the  mortgagee  to  be  protected  in  his  security 
is  a  groimd  for  such  interference,  whether  he  has  the  legal  title  or  not. 

As  a  general  rule,  equity  will  not  interfere  to  enjoin  the  mortgagor, 
unless  the  acts  complained  of  are  such  as  may  render  the  security  in- 
sufficient for  the  satisfaction  of  the  debt,  or  of  doubtful  sufficiencv.^'* 
But  it  is  the  mortgagee's  right  that  the  property  shall  be  kept  ample 
to  secure  the  mortgage  debt.  "Not  only  must  it  be  considered  that  the 
mortgage  is  held  to  secure  payment  of  the  debt,  and  not  for  the  pur- 
pose of  converting  the  mortgagee  into  a  purchaser,  but  that  if  the  debt 
is  not  yet  mature  it  is  to  be  considered  whether,  during  the  time  which 
may  elapse  before  maturity,  the  present  value  of  the  property  may  not 
become  depreciated  from  causes  not  now  known.''^^^ 

In  order  to  obtain  an  injunction  it  is  not  generally  necessary  to 
show  that  the  threatened  injury  is  literally  irreparable.  It  is  sufficient 
if  there  be  no  adequate  remedy  by  action  for  damages.*'^  Although 
the  trespasser  be  a  person  of  undoubted  solvency,  yet  the  trespass  may 

junction,  p.  119;  2  Story  Eq.  Jur. 
§  915;  Gk)odman  v.  Kine.  8  Beav. 
379;  Usborne  v.  Usborne,  Dick.  75; 
Hippesley  v.  Spencer,  5  Madd.  422; 
Humphreys  v.  Harrison,  1  Jac.  ft  W. 
561;  BagnaU  v.  Villar,  L.  R.  12  Ch. 
D.  812;  Collins  v.  Rea,  127  Mich. 
273,  86  N.  W.  811;  Harris  v.  Bannon, 
78  Ky.  568;  Adams  v.  Corriston,  7 
Minn.  456;  Fairbank  v.  Cudworth, 
33  Wis.  358;  Scott  v.  Webster,  50 
Wis.  53,  6  N.  W.  363;  Taylor  v. 
Collins,  51  Wis.  123,  8  N.  W.  22; 
Dorr  V.  Dudderar,  88  111.  107;  Betz 
v.'Verner,  46  N.  J.  Bq.  256,  19  Atl. 
206 ;  Coker  v.  Whitlock,  54  Ala.  180. 
In  the  latter  case,  a  bill  to  enjoin 
the  removal  of  rails  half  decayed, 
and  the  scattered  planks  of  a  build- 
ing of  little  value,  was  dismissed  be- 
cause it  did  not  appear  that  the 
mortgage  security  or  the  permanent 
value  of  the  property  would  be  im- 
paired by  the  removal.  In  Bunker  v. 
Locke,  15  Wis.  635,  the  complaint 
averred  the  insolvency  of  the  mort- 
gagor, but  the  necessity  of  the  aver- 
ment was  not  passed  upon.  In  Rob- 
inson V.  Russell.  24  Cal.  467.  the  acts 
complained  of  were  the  removal  of 
fruit  from  trees,  and  of  growing 
nursery  stock;  and  the  court  held 
the  averment  of  the  mortgagor's  in- 


solvency to  be  necessary,  on  the 
ground  that  the  mischief  was  not 
irreparable.  And  see  Lavenson  v. 
Standard  Soap  Co.  80  Cal.  245,  22 
Pac.  184,  13  Am.  St  Rep.  147.  In 
American  Trust  Co.  v.  North  Belle- 
ville Quarry  Co.  31  N.  J.  Eq.  89,  a 
quarry  company  was  restrained 
from  removing  or  disposing  of  stone 
quarried  on  the  mortgaged  lands 
after  a  decree  of  foreclosure. 

"  Brady  v.  Waldron.  2  Johns.  Ch. 
148;  Salmon  v.  Clagett,  3  Bland  Ch. 
125;  Nelson  v.  Pinegar,  30  111.  473; 
Emmons  v.  Hinderer,  24  N.  J.  Eq. 
39;  Betz  v.  Verner,  46  N.  J.  Eq.  256, 
19  Atl.  206. 

"King  V.  Smith,  2  Hare,  239; 
Humphreys  v.  Harrison,  1  Jac.  ft 
W.  581 ;  >  Hippesley  v.  Spencer,  5 
Madd.  422;  Coker  v.  Whitlock,  54 
Ala.  180;  Buckout  v.  Swift,  27  Cal. 
433;  Vanderslice  v.  Knapp,  20  Kan. 
647;  Harris  v.  Bannon,  78  Ky.  568; 
Van  Wyck  v.  Alliger,  6  Barb.  507. 
511 ;  Moriarty  v.  Ashworth,  43  Minn. 
1,  44  N.  W.  531. 

**^  Moriarty  v.  Ashworth,  43  Minn. 
1.  44  N.  W.  531. 19  Am.  St  Rep.  208, 
per  Dickinson,  J. 

"Kerr  on  Injunctions,  2d  ed.  pp. 
16, 17. 
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produce  inconveniences  and  perplexities  for  which  a  jury  could  not, 
under  the  rules  of  law,  give  full  compensation.***  Mere  inconven- 
ience, though  the  damage  be  slight,  may  under  some  circumstances 
constitute  irreparable  injury  within  the  rule  of  equity.*'® 

In  Connecticut  it  is  held  that  until  a  decree  of  foreclosure,  and  the 
expiration  of  the  time  limited  for  redemption,  the  mortgagor  is  not 
liable  in  an  action  at  law  for  waste,  in  cutting  and  carr3ring  away  wood 
and  timber,  or  fixtures,  or  parts  of  buildings ;  but  that  the  mortgagee's 
remedy  is  by  an  injunction  in  equity,  to  restrain  the  mortgagor  from 
impairing  the  security.**^  In  New  York,  also,  the  mortgagee  has  no 
property  in  trees  cut  down  by  the  mortgagor,  such  as  will  enable  him 
to  maintain  trover  against  him.*'* 

In  States  where  the  possession  of  the  mortgaged  premises  is  by 
statute  assured  to  the  mortgagor  until  foreclosure  and  the  mortgage  is 
a  mere  lien,  the  mortgagee  has  no  right  to  take  possession  of  timber 
cut  therefrom,  whether  it  be  upon  the  premises  or  not;  nor  can  he 
maintain  an  action  to  recover  the  possession  of  such  timber,  or  for  any 
fixture  severed  from  the  realty.*"  He  may,  perhaps,  have  an  action 
for  damages  against  a  person  who  wrongfully  and  knowingly  impairs 
his  security ;  but  even  this  remedy  is  denied  by  some  courts  ;*'*  and  at 
best  this  is  an  uncertain  remedy  as  compared  with  that  afforded  by 
an  injunction  restraining  the  commission  of  waste;  or  as  compared 
with  the  remedy  afforded  by  actions  at  law  for  the  recovery  of  the 
property  removed  from  the  mortgaged  premises,*"  in  States  where 
the  mortgagee  has  the  legal  title  and  right  of  possession.*'* 

But  a  mortgagee  of  an  undivided  interest  in  works  for  the  manu- 
facture of  brick  cannot  enjoin  a  co-tenant  in  possession,  continuing 
the  business  in  the  ordinary  way,  from  taking  clay  from  the  clay  beds. 
Such  mortgagee  does  not  hold  any  better  position  than  a  tenant  in 
common,  who  wbuld  not  in  such  case  be  entitled  to  an  injunction. 
The  most  either  could  claim  would  be,  upon  a  proper  showing,  to  have 
a  receiver  appointed,  and  an  order  for  an  accounting  for  the  rent  or 
use  of  the  share  mortgaged.*'^ 

A  vendee  in  possession  under  a  contract  of  purchase  occupies  a  like 
position  to  that  of  a  mortgagor,  and  may  be  enjoined  in  the  same  man- 
ner from  committing  waste.*'® 

•"State  Sav.  Bank  v.  Kercheval,  *» Adams   v.    Corrlston,    7   Minn. 

65  Mo.  682,  27  Am.  Rep.  310.  456. 

^Kerr  on  Injunctions  2d  ed.  pp.  ""  S§  453-455. 

16,  17-  **  Russell  v.  Merchants'  Bank,  47 

«"  Cooper  V.  Davis,  15  Conn.  556.  Minn,  286,  50  N.  W.  228. 

"■Peterson  v.  Clark,  15  Johns.  205.  *»McCa8lln  v.  State,  44  Ind.  151; 

"•Vanderslice  v.  Knapp,  20  Kan.  Thompson  v.   Heywood,   129   Mass. 

647.  401;    KlmbaH  v.    Darling,   32   Wis. 

*»*  Alexander  v.  Shonyo,  20  Kan.  675;  Taylor  v.  Collins,  51  Wis.  123, 

705.  18  N.  W.  22. 
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Not  only  may  an  injunction  against  waste  of  the  mortgaged  property 
be  had  on  the  application  of  the  mortgagee^  but  also  upon  the  appli- 
cation of  any  one  who  stands  in  the  relation  of  a  surety  of  the  mort- 
gage debt,  and  who  is  either  liable  personally  for  its  payment^  or  whose 
property  is  liable,  by  reason  of  being  embraced  in  the  mortgage.  He 
has  a  right  to  protect  the  principal  fund,  and  to  save  himself  from 
consequent  loss.*'"  It  may  also  be  had  upon  application  by  the  pur- 
chaser at  a  foreclosure  sale,  pending  its  confirmation.*** 

Instead  of  permanently  enjoining  a  mortgagor  from  cutting  timber, 
the  court  may  under  some  circumstances  allow  him  to  cut  it,  upon  his 
securing  the  mortgagee  for  the  value  of  it ;  as,  for  instance,  where  pine 
woodland  had  been  burnt  over,  and  it  was  proper,  both  for  the  perma- 
nent benefit  of  the  estate  and  in  order  to  save  the  burnt  wood,  that 
this  should  be  cut  off,  the  mortgagor  was  allowed  to  proceed  to  do  so, 
after  giving  security  for  the  value  of  the  wood,  as  fixed  by  a  reference 
ordered  by  the  court.*** 

The  court  in  a  foreclosure  suit  may  after  judgment  and  pending 
confirmation  of  the  sale  restrain  the  mortgagor,  on  the  petition  of  the 
purchaser,  from  committing  waste;  otherwise  the  mortgagor  might 
take  away  from  the  control  of  the  court  the  very  thing- upon  which  it 
had  adjudicated.*** 

If  pending  a  preliminary  injunction  to  restrain  waste  the  mortgage 
is  foreclosed,  and  the  property  purchased  for  enough  to  pay  the  debt 
and  costs,  the  injunction  should  be  dissolved.*** 

§  685.  An  injunction  will  not  ordinarily  be  extended  to  restrain 
the  removal  of  timber  already  cut.  It  then  ceases  to  be  part  of  the 
realty,  and  being  converted  into  personal  property,  trover  will  lie  for 
it.  To  prevent  a  multiplicity  of  suits,  the  courts,  in  granting  an  in- 
junction to  stay  the  commission  of  waste,  have  sometimes  as  an  inci- 
dent to  that  decreed  an  account  for  waste  already  done.***  "It  would 
seem,  then,  to  be  a  stretch  of  jurisdiction,  to  apply  the  injunction  to 
this  incidental  remedy,  and  to  stay  the  use  or  disposition  of  the  chat- 
tel. .  .  .  There  must  be  a  very  special  case  made  out  to  authorize 
me  to  go  so  far,  and  such  cases  may  be  supposed.  A  lease,  for  instance, 
may  have  been  fraudulently  procured  by  an  insolvent  person,  for  the 
very  purpose  of  plimdering  the  timber  under  shelter  of  it.  Perhaps, 
in  that  and  like  cases,  where  the  mischief  would  be  irreparable,  it 

"•  Knarr  v.  Conaway,  42  Ind.  260,  •"  Mutual  L.  Ins.  Co.  v.  Bigler,  79 

265;  Johnson  v.  White,  11  Barh.  194.  N.  Y.  668. 

»*  Mutual  L.  Ins.  Co.  v.  National  •«  Ellison  v.  Smyth,  76  Iowa,  570, 

Bank,  18  Hun.  371 ;  Malone  v.  Mar-  39  N.  W.  898. 

rlott.  64  Ala.  486.  *^  Jesus  College  v.  Bloom.  3  Atk. 

*"' Brick  V.  Getsinger,  6  N.  J.  Bq.  262;  Garth  v.  Cotton,  1  Yes.  628. 
391. 
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might  be  necessary  to  interfere  in  this  extraordinary  way,  and  prevent 
the  removal  of  the  timber/^*** 

§  686.  It  is  not  the  dnty  of  a  mortgagee  to  enjoin  waste,  although 
it  is  his  right,  or  the  right  of  a  purchaser  of  the  equity  of  redemption 
of  a  part  of  the  mortgaged  property,  to  enjoin  the  committing  of  waste ; 
and  a  subsequent  mortgagee,  or  a  purchaser  of  a  part  of  the  mortgaged 
property,  cannot  require  an  account  from  the  mortgagee  of  waste  com- 
mitted upon  other  portions  of  the  property  by  the  mortgagee  or  others, 
and  an  allowance  of  the  damage  done  in  part  satisfaction  of  the  mort- 
gage debt.***  Such  subsequent  mortgagee  or  purchaser,  standing  in 
the  position  of  a  surety  of  the  mortgage  debt,  might  himself  obtain 
such  injunction. 

§687.  Trespass  for  waste  may  be  maintained  by  a  mortgagee 
having  the  legal  estate,  though  not  in  actual  possession,  but  entitled 
to  it  after  condition  broken.  The  cutting  of  wood  or  timber,  or  the 
committing  of  other  waste,  upon  the  premises,  is  regarded  as  an  injury 
to  the  freehold  rather  than  to  the  possession.  The  effect  of  the  mort- 
gage is  to  vest  the  legal  estate  at  once  in  the  mortgagee,  and  the  right 
of  possession  also  immediately  passes,  unless  the  mortgagor  by  stipu- 
lation retains  the  riglit  of  possession  until  condition  broken;  and  in 
this  case,  after  condition  broken,  the  right  of  possession  immediately 
accrues  to  the  mortgagee.'*^  As  an  incident  to  the  right  of  possession 
follows  the  right  to  sue  in  trespass  for  an  injury  to  the  freehold  by 
strip  and  waste.**"  The  possession  of  the  mortgagor  is  not  adverse  to 
the  possession  of  the  mortgagee.  A  second  mortgagee  may  maintain 
the  action,  upon  a  discharge  of  the  first  mortgage  subsequently  to  the 
commission  of  the  waste,***  or  upon  a  waiver  by  the  first  mortgagee  of 
his  right  of  action. 

But  in  States  where  a  mortgage  is  a  lien  only,  a  mortgagee  not  in 

*"  Watson  V.  Hunter,  5  Johns.  Ch.  Angler  v.  Agnew,  9S  Pa.  St  5S7,  42 

169,   per  Kent,   Chancellor,   9   Am.  Am.  Rep.  624;  Hoskln  v.  Woodward, 

Dec.  295.  46  Pa.  St.  42 ;  Wltmer'B  App.  45  Pa. 

**«Knarr  v.  Conaway,  42  Ind.  260;  St  455,  84  Am.  Dec.  505. 

Coleman  v.  Smith,  55  Ala.  368.  **"  Sanders  v.  Reed,  12  N.  H.  558; 

'■^Page  V.  RobinBon,  10  Cush.  99;  Smith  v.  Moore,  11  N.  H.  55;  Petten- 

Hapgood  V.  Blood,  11  Gray.  400.   In  gill  y.  Bvans,  5  N.  H.  54;  Stowell  v. 

Waterman  v.  Matteeon,  4  R.  I.  539-  Pike,  2  Me.  387;  Smith  v.  Goodwin, 

543,  the  court  seemed  to  think  that  2  Me.  173;  Llnscott  v.  Weeks,  72  Me. 

trespass,  which  Is  an  action  appro-  506;  Mosher  v.  Vehue,  77  Me.  469; 

prlate  only  to  an  injury  to  the  pos-  Harris  v.  Hajmes,  34  Vt.  220;  Mitch- 

session,  could  not  be  maintained  by  ell  v.  Began,  11  Rich.  686;  Cole  v. 

a  mortgagee  who  has  never  had  pos-  Stewart,   11   Cush.   171 ;    Butler  v. 

session.  See  §  6S8.  Page,  7  Met  40,  39  Am.  Rep.  757; 

In    Penniylvanla    the    mortgagor  Atkinson  v.  Hewett,  63  Wis.  396,  23 

may  continue  to  cut  and  sell  timber  N.  W.  889. 

upon  the  premises  without  violating  *^  Sanders  v.  Reed,  12  N.  H.  558. 
any  of  the  rights  of  the  mortgagee. 
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possession,  and  not  entitled  to  possession,  cannot  maintain  an  action 
of  trespass  for  damages.*'*® 

It  is  said  that  trespass  against  the  mortgagor  for  waste  will  lie  for 
acts  done  while  he  was  in  possession,  if  the  action  be  brought  by  the 
mortgagee  after  he  has  entered, — the  law  by  a  kind  of  jus  post  liminii 
supposing  the  freehold  all  along  to  have  continued  in  him.***  After 
a  mortgagee  has  entered  for  condition  broken,  he  may  maintain  an 
action  for  waste  done  by  a  tenant  for  life  in  cutting  trees  before  the 
entry, — and  before  any  breach  of  condition ;  and  it  is  no  defence  for 
the  tenant  that  the  waste,  which  consisted  in  cutting  down  trees  on 
the  land,  was  committed  by  a  stranger,  who  was  a  mere  trespasser.*** 

If  the  mortgagor,  after  condition  broken,  cut  timber  and  leave  it 
upon  the  mortgaged  premises  until  the  moiiigagee  takes  possession, 
having  no  title  to  it  as  against  the  mortgagee,  he  is  liable  in  trespass 
quare  clausum,  or  in  trover,  or  in  an  action  on  the  case  in  the  nature 
of  waste,  for  removing  it.***  If,  under  such  circumstances,  the  wood 
be  attached  as  the  property  of  the  mortgagor  and  sold  upon  execution, 
the  purchaser  acquires  no  more  title  than  the  mortgagor  had,  and  he 
cannot  be  compelled  to  pay  the  price  bid  for  it.*** 

But  before  the  condition  of  a  mortgage  is  forfeited,  the  mortgagee 
is  not  entitled  to  an  action  of  waste  against  the  mortgagor.  Waste  is 
an  injury  to  the  inheritance,  and  an  action  for  waste  is  given  to  him 
who  has  the  inheritance  in  expectancy.  The  interest  of  the  mortgagee, 
especially  before  the  mortgage  is  forfeited,  is  contingent,  and  may  be 
defeated  by  payment;  and  is  not  such  an  interest  as  will  sustain  the 
action.*** 

An  action  of  trespass  by  a  mortgagee  for  the  value  of  a  building 
removed  from  the  mortgaged  premises  pending  proceedings  for  the 
foreclosure  of  the  mortgage  cannot  be  maintained  unless  the  mortgagee 
shows  that  there  is  a  deficiency  upon  a  regular  foreclosure  and  sale  of 
the  mortgaged  property,***  or  that  the  purchaser  acted  fraudulently, 
or  with  intent  to  injure  the  mortgagee.**^ 

§  688.  In  like  manner  replevin  may  be  maintained  by  the  mort- 
gagee for  timber  cut  or  fixtures  removed  from  the  premises,  after  con- 
dition broken,  against  the  mortgagor  in  possession,  when  the  act  results 
in  wrongful  waste  and  in  substantial  diminution  of  the  mortgage 

~  Pueblo  ft  Ark.  Valley  R.  Co.  v.  »*  Lull  v.  Matthews,  19  Vt  322. 

Beshoar,  8  Colo.  32,  6  Pac.  638.  ""  Peterson  v.  Clark,  15  Johns.  205. 

»'  Pettengill  v.  Evans,  5  N.  H.  54.  »>  Rose  v.  Rose,  53  Mich.  585,  587, 

"  Fay  V.  Brewer.  3  Pick.  203.  19  N.  W.  195. 

»»Hagar  v.  Brainerd,  44  Vt.  294;  "'Tomllnaon    v.     Thompson,    27 

Morey  v.  McGuire,  4  Vt.  327;   Lull  Kan  70. 
V.  Matthews,  19  Vt.  322;   Langdon 
V.  Paul,  22  Vt.  205. 
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security.  The  wroDgful  act  of  the  mortgagor,  in  severing  the  timber 
and  wood  from  the  freehold,  ought  not  to  deprive  the  mortgagee  of 
his  right  to  it  imder  the  mortgage  as  security  for  the  debt.  The  wrong- 
doer should  derive  no  advantage  from  his  wrongful  act.^'®  The  prin- 
ciple is,  that  property  severed  from  the  realty  so  as  to  become  a  chat- 
tel belongs  to  the  legal  owner  of  the  land,  who  is  in  such  case  the 
mortgagee ;  and  that  the  mortgagee  having  such  interest  in  the  land, 
and  the  actual  or  constructive  possession,  may  maintain  an  action  for 
the  value  of  the  property  severed,  or  an  action  for  the  specific  chattels. 
This  is  the  common  law  doctrine.^'*  There  would  seem  to  be  no  rea- 
son why  replevin  will  not  lie  wherever  trover  could  be  maintained. 

A  mortgagee  may  maintain  replevin  for  a  house  severed  from  the 
mortgaged  premises  without  his  consent,  if  the  house  has  not  become 
attached  to  and  a  part  of  other  realty.  Even  after  it  has  been  so 
attached  to  other  realty,  if  it  afterwards  be  severed  from  that,  before 
the  mortgage  debt  is  discharged,  the  mortgagee  may  regain  it  by 
xeplevin.^*^ 

Under  a  different  view  of  the  nature  of  a  mortgage,  a  mortgagee 
cannot  maintain  replevin  for  a  house  built  by  the  mortgagor  after  the 
making  of  the  mortgage,  and  sold  and  removed  by  a  purchaser  of  the 
premises  before  foreclosure.  *lf  such  an  action  can  be  maintained,*' 
«ay  the  court,  "a  mortgagee  may  recover  from  the  purchasers  all  the 
timber,  stone,  or  other  property,  severed  from  the  realty  and  sold  by 
the  mortgagor,  though  its  value  may  exceed  the  mortgage  debt  an 
hundred  fold,  and  however  ample  the  security  may  remain ;  although 
it  is  quite  clear  on  principle  and  authority  that  the  purchaser  of  prop- 
erty so  removed  by  the  mortgagor  cannot  be  liable  in  an  action  for  the 
waste  beyond  the  actual  loss  the  mortgagee  thereby  sustains."^*^ 

Even  in  New  Jersey,  where  a  mortgage  is  regarded  as  a  conveyance 
in  fee  simple,  but  still  as  conferring  the  legal  estate  only  for  the  pur- 
pose of  securing  the  debt,  a  different  view  of  the  mortgagee's  remedy 
is  taken  in  such  case.  The  only  use  the  mortgagee  can  make  of  his 
legal  estate  before  foreclosure  or  entry  is  to  assert  and  maintain  a 
right  to  the  possession  of  the  land  until  the  debt  is  paid.  He  cannot 
insist  upon  a  remedy  the  enforcement  of  which  pertains  to  the  general 
legal  ownership  of  the  land.  Neither  is  he  regarded  as  having  a  con- 
structive possession  of  the  premises  after  condition  broken  while  the 
mortgagor  is  in  actual  possession;  therefore  the  mortgagee  is  denied 

"•Waterman  v.  Matteson,  4  R.  I.  "•§§  148,  458;  Dorr  v.  Dudderar» 

£39.   See  §§  468-466.  88  111.  107;  Johnson  v.  Bratton,  112 

»  Holland  v.  Hodgson,  L.  R.  7  C.  Mich.  319,  70  N.  W.  1021. 

P.    328;    Johnson    v.    Bratton,    112  *^  Clark  v.  Reyburn,  1  Kan.  281. 
■Mich.  319,  70  N.  W.  1021. 


§  689] 


A  MORTOAOOR'S  RIGHTS  AND  LIABILITIES. 


696 


any  remedy  founded  upon  possession.***  But  although  the  mortgagee 
cannot  maintain  replevin  for  the  property  removed,  he  may  maintain 
an  action  at  law,  in  the  nature  of  an  action  on  the  case,  against  the 
wrong-doer  for  the  injury  inflicted.  Although  this  is  not  an  effectual 
remedy  if  the  defendant  be  irresponsible,  yet  it  is  declared  that  this  is 
a  risk  the  mortgagee  has  assumed.**" 

§  689.  The  mortgagee,  being  entitled  to  the  timber  cut  upon  the 
mortg^aged  premises,  may  claim  it  in  the  kands  of  a  purchaser  from 
the  mortgagor.***  Though  not  in  possession,  he  may  retake  the  prop- 
erty itself  from  such  purchaser,  or  he  may  recover  the  value  of  it  from 
him  in  an  action  of  trover.**'  After  he  has  notified  the  purchaser  of 
his  right  to  the  property,  and  forbidden  his  paying  the  price  of  such 
timber  to  the  mortgagor,  the  latter  cannot  maintain  an  action  for 
such  price.*** 

The  assignee  in  bankruptcy  of  the  mortgagor,  having  taken  posses- 
sion of  wood  and  timber  cut  from  the  mortgaged  premises  with  notice 
of  the  mortgagee's  claim  under  his  mortgage,  is  considered  as  taking 
and  holding  possession  for  the  mortgagee.**^ 

The  mortgagee  may,  however,  either  directly  or  indirectly,  waive  his 
right  to  the  timber  severed  from  |he  land,  and  when  that  is  the  case 
the  purchaser  cannot  resist  paying  the  price  of  it  to  the  mortgagor, 
from  whom  the  purchase  was  made.  The  fact  that  the  mortgagee  acts 
for  the  mortgagor  as  his  agent  in  collecting  payment  for  the  timber  is 
a  waiver  of  his  own  right.*** 

A  mortgagee,  though  not  in  possession,  may  maintain  an  action  of 
tort  in  the  nature  of  trover  against  a  person  whose  servant  tmlawfully 
takes  turf  from  the  mortgaged  land,  and  does  it  in  his  master's  busi- 
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ness. 

In  New  York,  and  probably  in  other  Slates  where  the  same  doctrine 
in  relation  to  the  nature  of  mortgages  prevails,  it  is  held  that  the  title 
to  the  wood  cut  from  mortgaged  land  vests  in  one  who  has  purchased 
and  cut  it  without  knowledge  of  the  lien ;  and  although  the  security  is 
impaired,  and  the  mortgagee  haa  after  the  cutting  notified  the  pur- 
chaser not  to  pay  the  purchase-nioney  to  the  mortgagor,  he  cannot 


"»Klrcher  v.  Schalk,  39  N.  J.  L. 
335.   See  §§  458-456. 

*"Klrcher  v.  Schalk,  39  N.  J.  L. 
335. 

"*  Prothlngham  t.  McKuslck,  24 
Me.  403;  Stowell  v.  Pike,  2  Me.  387; 
Qore  V.  Jenness,  19  Me.  53;  Water- 
man y.  Matteaon,  4  R.  I.  539;  Adams 
V.  Corriston,  7  Minn.  456;  Bussey  v. 
Page,  14  Me.  132. 

"*  Searle  v.  Sawyer,  127  Mass.  491, 


34  Am.  Rep.  425;  Wilbur  v.  Moulton, 
127  Mass.  509;  Langdon  v.  Paul.  22 
Vt  205;  Smith  v.  Moore.  11  N.  H. 
55. 

*"Wllmarth  v.  Bancroft,  10  Allen, 
348. 

■*In  re  Bruce,  9  Ben.  236. 

*"  Kimball  v.  Lewiston  Steam  Mill 
Co.  55  Me.  494. 

■*  Wilbur  V.  Moulton,  127  Masa 
509. 
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recover  it  in  a  suit  against'  the  purchaser  after  he  has  so  paid  it 
regardless  of  the  request.*'®  It  is  only  when  the  purchaser  cuts  the  * 
wood  with  knowledge  of  the  lien,  and  with  the  intent  to  injure  the 
holder  of  it,  that  he  is  liable  to  him  for  the  injury  done  the  security.*'^ 
Mortgaged  property  which  has  been  taken  from  the  mortgaged  lands 
may  be  sold  under  a  foreclosure  sale  without  first  recovering  possession 
of  it  by  an  action  at  law.  Thus,  timber,  posts,  rails,  and  cord-wood 
made  from  trees  on  mortgaged  premises,  fraudulently  cut  by  the  mort- 
gagor and  removed  to  neighboring  lands,  may  be  sold  upon  foreclosure 
to  make  up  a  deficiency  in  the  mortgage  debt,  after  a  sale  of  the  land.*'* 

§  690.    The  mortgagee  has  no  right  of  action  after  payment.    If 

the  mortgagee  purchase  the  mortgaged  premises  at  the  foreclosure  sale, 
for  the  f tdl  amount  then  due  on  the  mortgage,  he  has  no  claim  to  logs 
previously  cut  upon  the  premises.*'"  When  he  has  been  paid  his  debt 
his  right  of  action  is  gone,  although  the  trespass  upon  the  property 
was  committed  before  the  payment.*'* 

§  691.    The  mortgagee  must  account  upon  the  mortgage  debt  for 

whatever  sum  he  may  recover  from  the  person  who  has  cut  timber  upon 
the  mortgaged  estate,  or  for  whatever  he  may  receive  from  the  sale  of 
the  timber  itself,  when  he  has  taken  possession  of  that.*" 

§  692.  If  the  mortgagor  has  a  license  to  cut  timber,  of  course  such 
cutting  is  not  waste,  and  such  license  may  be  implied  from  the  terms 
of  the  mortgage,  as  in  the  case  of  one  given  as  security  for  a  note  pay- 
able in  wood,  in  which  it  was  provided  that  the  mortgagor  was  "not  to 
cut  wood  or  timber  upon  the  said  estate  except  for  the  payment  of  said 
note,  to  reduce  the  value  below  the  amount  secured  with  interest 
annually."  Even  after  a  breach  of  the  condition  of  the  mortgage,  the 
mortgagor  may  cut  timber  to  any  extent,  provided  he  does  not  so  strip 
ihe  land  as  to  leave  it  of  less  value  than  the  amoimt  then  due  upon 
the  mortgage  note.*'*  Whether  the  cutting  of  wood  and  timber  is 
wrongful  or  not  depends  upon  the  question  whether  a  license  to  do  the 
act  has  been  expressly  given,  or  may  be  fairly  implied  from  the  cir- 
cumstances of  the  case ;  and  this  a  question  for  the  jury.*" 


"•Wilson  V.  Maltby,  69  N.  Y.  126. 

"»Van  Pelt  v.  McGraw,  4  N.  Y. 
110. 

*"  Higglns  V.  Chamberlin,  32  N.  J. 
Eq.  566. 

"'Berthold  v.  Holman,  12  Minn. 
335,  93  Am.  Dee.  233;  Corbin  v. 
Reed,  43  Iowa,  459. 

"« Kennedy  v.  Burgess,  38  Mo. 
440. 

»»  Guthrie  v.  Kahle.  46  Pa.  St.  331. 

'"Ingell  V.   Fay,  112   Mass.   451. 


For  a  case  where  the  mortgagee  had 
license  to  cut  a  certain  amount  of 
timber,  and  was  held  to  account  for 
timber  cut  in  excess  of  that  amount, 
see  Scott  v.  Webster,  50  'Wis.  52,  6 
N.  W.  363. 

*"  Searle  v.  Sawyer,  127  Mass.  491, 
34  Am.  Rep.  425;  Smith  v.  Moore,  11 
N.  H.  55;  Page  v.  Robinson,  10  Cush. 
99. 

"If  a  mortgage  be  of  a  dwelling- 
house,  the  mortgagor  may  do  many 
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Where  the  mortgagee  has  waived  his  right  to  the  timber  cut  by  the 
'  mortgagor,  or  has  directly  assented  to  his  cutting  it,  or  his  assent  may 
be  fairly  inferred  from  any  circumstances,  he  cannot  afterwards  claim 
it  or  treat  the  mortgagor  as  a  trespasser.^^® 

§  693.  The  court  will  not  allow  an  abuse  of  a  privilege  of  cutting 
,  wood  and  timber  from  the  mortgaged  premises,  but  will  restrain  the 
exercise  of  it  to  an  extent  calculated  to  render  the  premises  an  insuffi- 
cient security.'*'*  But  imder  the  practice  of  some  States  there  must 
be  an  allegation  in  the  bill,  and  proof  that  the  land  would  not  be  an 
adequate  security  for  the  payment  without  the  timber.**® 

No  authority  to  commit  waste  by  cutting  oflf  wood  and  timber  can 
be  implied  from  the  fact  that  the  land  was  purchased  by  the  mortgagor 
for  improvement  for  villa  «ites,  nor  from  the  price  paid.*®^ 

If  a  mortgagee  permits  the  owner  of  the  land  to  sell  the  wood  under 
an  agreement  that  the  purchase-money  shall  be  paid  to  him,  and  the 
purchaser,  without  knowledge  of  the  lien,  goes  on  to  cut  the  wood,  he 
is  then  under  no  legal  duty  to  defer,  at  the  mortgagee's  request,  paying 
the  price  of  the  wood  to  the  owner,  and,  no  legal  proceedings  having 
been  taken  to  prevent  it,  payment  to  him  is  a  valid  discharge  of  the 
debt."* 

In  Mississippi  a  mortgage  which  reserves  to  the  mortgagor  the  right 
of  possession  and  use  of  the  mortgaged  land,  the  mortgagor  being 
engaged  in  converting  timber  into  lumber,  and  the  timber  upon  the 
land  constituting  the  most  valuable  part  of  the  mortgaged  property,  is 
regarded  as  fraudulent  as  to  the  mortgagee,  especially  in  case  the  debt 
secured  does  not  mature  for  several  years.*** 

acts,  such  as  acts  of  repair  or  alter-  good  husbandry  to  cut  and  carry  to 

ation,   which   may  involve  the  re-  market  wood  and  timber  to  a  limited 

moval  of  parts  of  the  realty,  which  extent,  a  license  to  do  this  might  be 

would  not  be  wrongful  because  with-  implied  from  the  relation  of  the  par- 

in  the  license  implied  from  the  rela-  ties."    Per  Morton,  J.,  in  Searle  v. 

tions  of  the  parties.     If  a  farmer  Sawyer,  127  Biass.  491,  494,  34  Am. 

mortgages  the  whole  or  a  part  of  his  Rep.  425. 

farm,  with  a  clause  permitting  him  *"  Smith  v.  Moore,  11  N.  H.  56. 

to  retain  possession,  it  is  within  the  "*  Emmons  v.  Hinderer,  24  N.  J. 

contemplation  of  the  parties  that  he  Eq.  39 ;  Ensi^  v.  Colbum,  11  Paige, 

is  to  carry  on  his  farm  in  the  usual  503;  Scott  v.  Webster,  60  Wis.  53,  6 

manner,  and  a  license  to  do  so  is  im-  N.  W.  363. 

plied.    In  such  case  it  is  clear  that  "''Van  Wyck  v.  AUiger,  6  Barb. 

he  is  entitled  to  take  the  annual  607,  511,  and  cases  cited;   Buckout 

crops,  and  wood  for  fuel.  Woodward  v.  Swift,  27  Cal.  433,  87  Am,  Dec 

V.  Pickett,  8  Gray.  617.   And  we  do  90;  Hill  v.  Owln,  51  Cal.  47. 

not  think  that  the  implied  license  is  ^  CoggiU  v.  Milbum  Land  Co.  25 

necessarily   limited   to   the   annual  N.  J.  Eq.  87. 

crops,  but  that  it  extends  to  any  acts  *■  Searle  v.  Sawyer,  127  Mass.  491, 

of  carrying  on  the  farm  which  are    34 

usual  and  proper  in  the  course  of  ""Acme  Lumber  Co.  v.  Hoyt,  71 

good  husbandry.   If,  in  carrying  on  Miss.  464,  14  So.  464. 
similar  farms,  it  is  usual  and  is 
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§694.  The  mortgagor  in  possession  of  a  farm,  after  condition 
broken,  may  cut  wood  for  his  own  flres,  for  repairing  fences,  and  for 
other  purposes,  according  to  the  well-known  and  existing  usages  of 
ordinary  husbandry.***  "The  well-known  and  existing  usages  as  to 
the  mode  of  carr3ring  on  a  farm  to  which  a  wood-lot  is  attached,  both 
as  to  the  cutting  of  suitable  wood  for  fires,  and  of  timber  for  repairing 
fences,  are  not  to  be  overlooked,  and  they  may  furnish  justification  for 
such  acts.^^*®'  And  if  he  cut  wood  in  good  faith  for  his  own  use  as 
fire-wood,  before  condition  broken,  as  he  may  rightfully  do,  the  title 
to  it  is  not  changed  by  the  subsequent  foreclosure  of  the  mortgage 
while  the  wood  still  remains  upon  the  ground,  and  the  mortgagor  may 
remove  it  without  being  held  in  trover  for  so  doing.*** 

§  695.    Action  against  mortgagor  for  injury  to  the  property. — The 

mortgagor,  or  the  owner  of  the  equity,  has  no  more  right  than  a 
stranger  to  impair  the  security  of  the  mortgagee  by  removal  of  build- 
ings or  fixtures,  thereby  causing  substantial  and  permanent  injury  and 
depreciation  to  the  security.  The  mortgagee's  right  of  action  in  such 
case  is  based  upon  his  interest  in  the  property ;  and  the  damages  are 
measured  by  the  extent  of  the  injury,  and  not  by  the  extent  of  the  in- 
sufiiciency  of  the  remaining  security.  Although  the  property  in  its 
damaged  condition  be  of  sufficient  value  to  satisfy  the  mortgage  debt, 
he  is  entitled  to  damages  all  the  same.  It  is  his  right  to  hold  the  entire 
mortgaged  estate  for  the  full  payment  of  his  demand.**' 

One  holding  land,  both  as  mortgagee  and  as  grantee  of  the  mort- 
gagor, is  liable  for  waste  to  a  second  mortgagee.*/* 

If  a  prior  mortgagee  settle  in  good  faith  and  for  a  reasonable  sum 

"*Hapgood    y.    Blood,    11    Gray,  ing,    destroying,    or    injuring    any 

400;  Page  v.  Robinson,  10  Cush.  99,  building  or  fixture  on  the  land  so 

102;   Smith  v.  Moore,  11  N.  H.  55,  mortgaged,  or  by  cutting  wood  not 

€2.  necessary  for  fire-wood  to  be  used 

**Per  Dewey,  J.,  in  Hapgood  v.  on  said  land  by  the  family  of  the 

Blood,  11  Gray,  400.  mortgagor,  or  by  any  other  means, 

"*  Wright   V.   Lake,    30   Vt    206;  without  the  consent  in  writing  of 

Jndkins  v.  Woodman,  81  Me.  351,  whoever  appears  of  record  to  be  the 

17  Atl.  298  owner  of  or  interested  in  such  mort- 

^  i%    458-455,     721;     Byrom     v.  gage,   and  with  intent  to   defraud 

Chapin,  113  Mass.  308;  Gooding  v.  any  owner  or  person  interested  in 

Shea,   103   Mass.   360,   4  Am.  Rep.  such  mortgage,  or   with   Intent  to 

663;    Woodruff  v.   Halsey,   8   Pick,  lessen  the  value  of  the  property  sub- 

333,    19    Am.    Dec.    329;    King   v.  Ject  to  such  mortgage,  to  the  injury 

Bangs,  120  Mass.  514.  of  any  person  owning  or  interested 

In  Conneotlont  it  is  provided  by  in  such  mortgage,  shall  be  guilty  of 

statute   that  any   person   claiming  a  misdemeanor,  and  shall  be  pun- 

the  right  of  possession,  whether  as  ished  by  a  fine  not  exceeding  one 

mortgagor  or  otherwise,  to  any  land '  hundred    dollars,    or   by    imprison- 

subject  to  any  mortgage  duly  eze-  ment  not  exceeding  three  months, 

cuted  and  recorded,  who  shall,  while  or  by  both.    Acts  1879.  p.  392. 
such  mortgage  is  unreleased  of  rec-       "*  Scott  v.  Webster,  50  Wis.  53,  6 

ord,  impair  the  value  of  the  premises  N.  W.  363. 
subject  to  such  mortgage  by  remov- 
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paid  in  satisfaction  for  the  injury,  the  claim  of  a  subsequent  mort- 
gagee is  discharged,  and  his  right  of  action  for  the  injury  barred ;  but 
it  is  competent  for  him  to  show  that  the  articles  so  removed  were  of 
greater  value  than  the  sum  paid  in  satisfaction  to  the  first  mortgagee ; 
and  also  to  show  that  the  damage  caused  the  premises  was  greater  than 
that  sum.*®* 

A  junior  mortgagee  is  entitled  to  compensation  for  waste  com- 
mitted by  the  owner  in  violation  of  an  injunction  granted  in  an  action 
to  foreclose  the  senior  mortgage,  between  the  date  of  the  judgment  of 
foreclosure  in  that  suit  and  the  date  of  the  sale  thereunder.  Such 
claim  is  a  legal  claim.  After  the  foreclosure  and  sale  under  the  senior 
mortgage,  it  is  not  necessary  for  the  junior  mortgagee  to  foreclose  his 
mortgage  before  bringing  suit  for  the  injury.**® 

A  mortgagee  may  have  an  action  for  injury  done  to  the  mortgaged 
property  by  a  mob.  If  he  has  foreclosed  his  mortgage  after  the  dam- 
age was  done,  and  has  himself  become  the  purchaser  at  the  sale,  in 
order  to  recover  he  must  prove  not  only  the  injury  to  the  property,  but 
his  own  loss  of  a  part  of  the  mortgage  debt  in  consequence.**^ 

Where  a  mortgage  is  regarded  as  a  lien  merely,  and  does  not  vest 
title  to  the  land  in  the  mortgagee,  the  rule  is  that  the  damages  which 
the  mortgagee  may  recover  against  a  third  person  in  trespass  on  the 
case  are  limited  to  the  amount  of  injury  to  the  mortgage  as  a  security, 
however  great  the  injury  to  the  land  may  be.***  In  some  cases  it  has 
been  held  to  be  necessary  to  show  that  the  mortgagor  is  insolvent,  or 
not  personally  responsible  for  the  debt,  before  a  suit  for  damages  can 
be  sustained.**' 

§  695a.  The  mortgagee  is  entitled  to  reoover  damages  for  a  per- 
manent injury  to  the  mortgaged  land  by  a  third  person^  whereby  the 
value  of  the  security  is  impaired.***  His  right  to  sue  for  and  recover 
j  such  damages  is  paramoimt  to  the  right  of  the  mortgagor;  though  of 
course  he  will  hold  the  damages  he  may  recover  under  the  mortgage, 
to  apply  so  much  as  may  be  needed  to  satisfy  his  mortgage,  and  the 
remainder  for  the  benefit  of  the  mortgagor.  He  must  act,  therefore, 
with  a  due  regard  to  the  interests  of  the  mortgagor.  But  having  refer- 
ence to  such  interests  and  acting  in  good  faith,  he  may  submit  such 

"•Byrom    v.    Chapin,    113    Mass.  "•Gardner  v.  Heartt,  3  Den.  232. 

308.  "*  Searle  v.  Sawyer,  127  Mass.  491, 

"•Whorton   v.   Webster,   56   Wis.  34  Am.  Rep.  425;   Wilbur  v.  Moul- 

356,  14  N.  W.  280;  Scott  v.  Webster,  ton,  127  Mass.  509;   James  v.  Wor- 

50  Wis.  53,  6  N.  W.  363.  tcester,  141  Mass.  362,  5  N.  E.  82S; 

*»Levy  V.  New  York,  3  Robt  (N.  Atkinson  v.  Hewett,  63  Wis.  396.  23 

Y.)  194.  N.  W.  889;  Webber  v.  Ramsey,  100 

"» Morgan  v  Gilbert,  2  Flip.  645,  Mich.  58,  58  N.  W.  625. 
2  Fed.  Rep.  885.     In  this  case  the 
mortgagor  was  insolvent 
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claim  for  damages  to  arbitration^  or  may  compromise  it;  and  his  set- 
tlement and  release  of  the  claim  will  be  a  bar  to  an  action  by  the 
mortgagor  upon  the  same  claim.^*"  He  is  entitled  to  recover  such  a 
snm  as  will  make  good  the  injury  done  to  his  security.  If  the  owner 
of  the  fee  afterwards  brings  suit  for  the  same  injury,  the  recovery  by 
the  mortgagee  may  be  given  in  mitigation  of  damages.^** 

If  the  mortgagee  forecloses  his  mortgage  the  right  to  recover  dam- 
ages done  to  the  land  by  a  third  person  while  it  is  subject  to  the  mort- 
gage does  not  pass  to  the  purchaser  at  the  foreclosure  sale  or  to  a 
vendee  from  such  purchaser.**^ 

A  mortgagee  has  such  an  independent  interest  in  the  mortgaged 
property  as  entitles  him  to  maintain  a  suit  in  his  own  right  to  restrain 
a  threatened  injury  thereto.*"®, 

§  696.  When  the  mortgagee  has  not  such  possession  of  the  mort- 
gaged premises  as  will  enable  him  to  maintain  trespass  for  a  wrongful 
or  fraudulent  injury  to  the  premises  whereby  his  security  is  impaired, 
he  may  have  an  action  on  the  case  against  the  mortgagor  or  other  per- 
son who  has  committed  the  wrongfid  act.***  Thus  a  purchaser  from 
the  mortgagor,  who,  with  knowledge  of  the  mortgage  and  of  the  mort- 
gagor's insolvency,  takes  away  the  fences  and  cuts  down  and  carries 
away  valuable  timber,  is  liable  to  such  action,  and,  in  order  to  sustain 
the  action,  it  is  not  necessary  to  show  that  the  defendant's  motive  was 
to  injure  the  plaintiflPs  security.  He  is  presumed  to  intend  the  neces- 
sary consequences  of  his  acts.***  To  sustain  such  action  it  must  be 
alleged  and  proved  that  the  mortgagee's  security  is  actually  im- 
paired ;***  that  the  security  after  the  injury  is  insufficient,  and  that  the 
mortgagor  is  insolvent.  Consequently,  where  it  appeared,  in  an  action 
against  a  purchaser  from  the  mortgagor  for  removing  buildings  from 
the  mortgaged  premises  after  they  had  been  advertised  for  sale  under 
a  power,  that  the  property  was  worth  more  than  the  mortgage  debt,  the 
action  was  not  sustained.*** 

It  has  been  Held  that  a  mortgagee  has  not  such  a  direct  title  to  the 

"*  James  v.  Worcester,  141  Mass.  Co.  35  Ohio  St.  307 ;  Jackson  v.  Tur- 

361,  5  N.  B.  826.  rell,   39   N.   J.   L.   329;    Kieman  v. 

"•Blvins  V.  Delaware  ft  A.  Tele-  Jersey  City  (N.  J.),  13  Atl.  170. 

graph  Co.  63  N.  J.  L.  243,  43  Atl.  «»Van  Pelt  v.   McGraw.  4  N.  Y. 

903,  76  Am.  St.  Rep.  217.  110;    Robinson  v.   Russell,   24   Cal. 

"^Miller  V.  Levee  Commissioners,  467;    Lavenson    v.    Standard    Soap 

78  Miss.  201,  28  So.  834,  877.  Co.  80  Cal.  245,  22  Pac.  184. 

""Benson  v.  San  Diego,  100  Fed.  "^Lavenson  v.  Standard  Soap  Co. 

158;  Consolidated  Water  Co.  v.  San  80  Cal.  245,  22  Pac.  184,  13  Am.  St 

Diego,  84  Fed.  369.  Rep.  147. 

■•Yates  T.  Joyce,  11  Johns.  136;  **Lane  v.   Hitchcock,    14   Johns. 

Lane  y.  Hitchcock,  14  Johns.  213;  213;  Chelton  v.  Oreen,  65  Md.  272, 

Allison  y.  McCune,  15  Ohio,  726,  45  4  Atl.  271. 
Am.  Dec.  605;   Carpenter  y.  Canal 
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property  as  to  enable  him  to  maintain  an  action  against  a  third  person 
for  an  injury  done  the  premises  through  his  negligence,  though  he 
might  do  so  if  the  injury  were  done  with  the  express  intent  to  damage 
the  premises,  the  mortgagor  being  unable  to  pay  the  debt;  thus  an 
action  cannot  be  maintained  by  him  for  a  negligent  removal  of  earth 
from  a  hill  adjoining  the  mortgaged  premises  in  such  a  manner  as  to 
allow  the  earth  to  slide  down  upon  the  premises  and  injure  them, 
although  it  might  be  maintained  if  the  act  had  been  done  fraudulently, 
with  the  intent  to  injure  the  mortgagee.*^* 

§  697.  Emblements. — The  mortgagor,  until  foreclosure  or  posses- 
sion taken  by  the  mortgagee,  is  entitled  to  emblements,  and,  when  they 
are  severed,  has  an  absolute  right  to  them  without  any  liability  to 
account  for  them.  They  are  covered  by  the  mortgage  until  severance, 
but  belong  to  the  mortgagor  afterwards.'®*  A  mortgagee  not  in  pos- 
session cannot,  therefore,  maintain  trespass  quare  clausum  against  one 
who  cuts  and  removes  the  grass,'**"  or  other  annual  crops.  The  same 
rule  applies  to  an  ice  crop  cut  by  the  mortgagor  or  his  lessee  before  a 

« 

foreclosure  of  the  mortgage.'*** 

But  growing  crops  are  personal  property  when  severed  from  the 
land,  and  a  sale  or  mortgage  of  them  by  the  mortgagor  amounts  to  a 
severance.'**^  If  the  mortgagee,  before  the  debt  is  due,  goes  into  pos- 
session of  the  mortgaged  land  under  an  agreement  with  the  mortgagor, 
he  does  not  thereby  acquire  any  title  to  a  crop  growing  upon  land  at 
the  time  of  the  agreement,  which  had  previously  been  sold.'®'  If  by 
an  agreement  the  mortgagor  sells  the  growing  grass,  the  proceeds  of 
which  are  to  be  paid  to  the  mortgagee,  and  the  latter  takes  an  order  on 

■"Gardner  v.  Heartt,  3  Den.  232.  *»See  §  1116;  Hewes  v.  Bickford, 

«*  Woodward  v.   Pickett,  8   Gray,  49  Me.  71;  Woodward  v.  Pickett,  S 

617;  Colman  v.  Duke  of  St  Albans,  Gray,    617;    Page    v.    Robinson,    10 

^  3   Ves.  Jun.   25;    Toby  v.   Reed,   9  Gush.  99.     Distinctions,  of  course, 

'  Conn.    216;    Gillett    v.    Balcom,    6  are  made  between  growing  crops  of 

«Barb.   370;    Cooper  v.  Cole,   38  Vt.  grain  and  trees,  the  fruits  of  trees, 

185 ;  Brown  v.  Thurston,  56  Me.  126,  and    perennial    plants.     Crosby   v. 

96  Am.  Dec.  438;   Perley  v.  Chase,  Wadsworth,  6  East;  602;   E^vans  v. 

79  Me.  519,  11  Atl.  418;   Rankin  v.  Roberts,  5  Barn.  &  C.  829;  Jones  v. 

Kinsey,  7  Bradw.  215;    In  re  Bruce,  Flint,  10  Adol.  ft  B.  753;   Rodwell 

9   Ben.   236;    Welp  v.   Gunther,   48  v.  Phillips,  9  Mees.  ft  W.  501. 

Wis.  543,  4  N.  W.  647;  Allen  v.  El-  **  Gregory  v.  Rosenkrans,  72  Wis. 

derkin,  62  Wis.  627,  22  N.  W.  842 ;  220,  39  N.  W.  378,  47  N.  W.  832. 

American  Freehold  L.-  Mortg.  Co.  v.  *"  Sexton  v.  Breese,  10  N.  Y.  Supp. 

Turner,   95   Ala.    272,    11   So.    211;  510,  affirmed  135  N.  Y.  387,  32  N.  E. 

Rankin  v.  Kinsey,  7  111.  App.  215;  133;  Frank  v.  Harrington,  36  Barb. 

Anderson   v.    Strauss,   98    111.   485;  415;  Whipple  v.  Foot,  2  Johns.  418; 

Shepard  v.  Phllbrick,   2   Den.  174;  Stewart  v.  Doughty,  9  Johns.  112; 

Gillett  V.  Balcom.  6  Barb.  370;  Beck-  Stall  v.  Wilbur.  77  N.  Y.  158. 

man  v.  Sikes,  35  Kan.  120,  10  Pac.  •■  Sexton  v.  Breese,  10  N.  Y.  Supp. 

592;    Crews  v.  Pendleton,  1  Leigh  510.  affirmed  135  N.  Y.  387,  32  N. 

297,    19    Am.    Dec.    750;    Jones    v.  E.  133. 

Adams,   37  Greg.  473,  59  Pac.  811, 

62  Pac.  16,  50  L.  R.  A.  388. 
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the  purchaser  therefor,  and  presents  it  to  the  purchaser's  wife,  who 
conininnicates  the  substance  of  it  to  the  purchaser,  the  proceeds  are  not 
subject  to  attachment  by  a  creditor  of  the  mortgagor.*^*  A  mortgage 
on  land  upon  whic)i  there  are  growing  crops  has  priority  as  to  the 
crops  over  a  chattel  mortgage  of  the  crops  subsequently  executed.*^® 

Trees  and  shrubs  planted  in  a  nursery,  for  the  purpose  of  cultiva- 
tion and  growth,  until  they  are  fit  to  be  sold  and  transplanted,  pass  by 
a  mortgage  of  the  land,  so  that  the  mortgagor  cannot  remove  them  as 
personal  chattels.**^  But  if  the  mortgagee  had  notice  that  the  trees 
belonged  to  a  firm  of  which  the  mortgagor  was  a  member,  though 
planted  on  his  land  with  his  assent,  the  firm  has  the  right  to  remove 
them."* 

A  mortgagor  compelled  to  surrender  the  estate  is  not,  like  a  tenant 
at  will,  entitled  to  the  emblements,  though  produced  by  the  mort- 
gagor's labor.  The  mortgagee  may  evict  him  without  notice,  and  re- 
tain the  emblements.*^^  A  lessee  holding  under  the  mortgagor  by  a 
lease  granted  subsequently  to  the  mortgage,  and  without  the  mort- 
gagee's concurrence,  has  no  greater  rights  than  the  mortgagor;  and 
when  evicted  by  the  paramount  title  of  the  mortgagee,  as  he  may  be 
without  notice,  he  cannot  retain  the  emblements.'^*  A  purchaser  at 
a  foreclosure  sale  is  entitled  to  the  crops  growing  at  the  thne  of  the 
sale,  and  may  maintain  trespass  against  the  mortgagor  or  his  le^ee 
for  taking  and  carrying  them  away;*^"  or  replevin  for  the  property.*** 
If  the  mortgagee  become  the  purchaser  at  such  sale,  he  may  maintain 
the  action.'*^  Moreover,  the  purchaser  at  the  foreclosure  sale  may  by 
injunction  restrain  the  mortgagor  from  taking  the  crops,  and  may 
restrain  his  creditor  from  proceeding  under  execution  to  levy  upon 
them."« 

§  698.  The  purchaser  may  waive  this  right.  A  mortgagor  who 
was  in  default  sowed  a  field  on  the  mortgaged  premises  with  rye.  He 
died,  and  his  administrator  sold  the  crop.  Before  it  was  taken  off,  the 
mortgage  was  foreclosed  under  a  power  of  sale,  and  at  the  sale  the 
auctioneer  announced  that  the  rye,  having  been  sold,  was  reserved. 


*»Holt  V.  Babcock,  63  Vt.  634,  22 
Atl.  460. 

«•  Thompson  v.  Union  Warehouse 
Co.  110  Ala.  499,  18  So.  105. 

•"Maples  V.  Millon,  31  Conn.  598; 
Chiles  V.  Wallace,  83  Mo.  84.  See 
Batteman  v.  Albright,  122  N.  Y.  484, 
25  N.  E.  856. 

«*Klng  V.  Wilcomb.  7  Barb.  263. 

■"Downard  v.  Groff.  40  Iowa,  597; 
Oilman  v.  Wills,  66  Me.  273;  Coor 
V.  Smith,  101  N.  C.  261,  7  S.  E.  669; 
Jones  y.  Hill,  64  N.  C.  198. 


"*  Jones  V.  Thomas,  8  Blackf.  428; 
Anderson  v.  Strauss,  98  111.  485. 

'"Shepard  v.  Philbrick,  2  Den. 
174;  Downard  v.  Groff,  40  Iowa, 
597. 

*"§  1668;  Scriven  v.  Moote,  36 
Mich.  64;  Aldrich  v.  Reynolds,  1 
Barb.  Ch.  613. 

"^Lane  v.  King,  8  Wend.  584,  24 
Am.  Dec.  105. 

"■Crews  v.  Pendleton,  1  Leigh, 
297,  19  Am.  Dec.  750. 
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The  purchaser  at  the  mortgage  sale  claimed  the  crop ;  but  he  was  ad- 
judged not  entitled  to  it,  though  he  would  have  been  had  it  not  been 
expressly  excepted.^^* 


"Sherman  v.  Wlllett,  42  N.  Y. 
146.  Chief  Justice  Earl  said: 
"While  a  mortgagee  is  not  bound 
to  sell  the  mortgaged  premises  in 
parcels  unless  they  are  in  the 
mortgage  described  in  parcels,  yet 
I  .have  no  doubt  he  may  do  so 
where  the  premises  are  so  situated 
that  he  can  sell  in  parcels;  and  in 
such  a  case,  when  he  has  sold  land 
enough  to  satisfy  his  mortgage,  he 
need  sell  no  more;  and  in  such  a 
case,  if  any  one  can  complain  of  a 
sale  by  parcels,  and  seek  to  avoid 
the  foreclosure,  it  certainly  cannot 
be  a  purchaser,  but  must  be  some 
one  at  the  time  interested  in  the 
equity  of  redemption.  When  it  is 
admitted  that  a  mortgagee  can  re- 
lease a  portion  of  the  premises  and 


sell  the  remainder,  although  they 
are  described  as  a  whole  in  the 
mortgage,  I  do  not  see  why  he  may 
not  sell  the  same  portion  before  re- 
leasing any.  In  this  case,  the  mort- 
gage was  a  lien  upon  the  whole 
premises,  including  the  rye,  and  at 
the  time  of  sale  the  mortgagee  an- 
nounced that  he  would  not  sell  the 
rye,  but  would  sell  the  balance.  The 
purchaser  knew  this,  and  bid  with 
this  understanding.  The  rye  was 
not  sold.  The  purchaser  did  not 
buy  it.  How  can  he  claim  it?  If 
the  sale  was  void  because  not  reg- 
ularly made,  and  because  the  entire 
premises  were  not  sold,  then  cer- 
tainly the  defendant  has  no  stand- 
ing upon  whle]»  he  can  base  any 
claim  to  the  rye.' 


» 
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I.    The  Nature  of  his  Estate  or  Interest. 

§  699.  The  mortgagee  is  not  in  a  general  sense  the  owner  of  the 
mortgaged  estate^  although,  as  already  noticed,  under  the  common  law 
doctrine  he  holds  the  legal  title  to  the  estate.^  Before  foreclosure  he 
<;an  be  regarded  as  the  owner  only  in  a  very  limited  sense.  A  mortgage 
of  certain  lands,  "with  all  the  other  lands  I  own  in  the  town  of  Nor- 
folk," was  held  not  to  pass  the  title  to  land  which  the  grantor  held  by 
a  deed  absolute  in  its  terms,  which  was  in  fact  a  mortgage,  though  the 
defeasance  by  a  separate  instrument  had  not  been  recorded.*  For 
some  purposes,  however,  he  may  be  regarded  as  an  owner  after  he  has 

•  taken  possession;*  but  before  he  has  taken  possession  it  seems  that 
ihere  is  no  sense  in  which  he  could  be  so  regarded,  unless  it  be  with 

•  reference  to  a  proceeding  to  enforce  his  rights  as  mortgagee.* 

§700.  A  mortgage  before  foreclosure  is  completed  is  personal 
assets,  and  upon  the  death  of  the  mortgagee  vests  in  his  executor  or 
administrator.  The  mortgage  can  be  transferred,  released,  or  fore- 
closed, only  by  the  executor  or  administrator.'*  A  quitclaim  deed  by 
the  heir  at  law  passes  no  title  whatever  in  the  premises,*  although  such 
a  deed  by  the  executor  or  administrator  would  transfer  the  mortgage 
interest  by  way  of  assignment  ;^  and  even  if  the  heir  at  law  be  at  the 
flame  time  administrator,  his  deed  will  not  operate  as  an  assignment  of 
th^  mortgage  if  he  does  not  convey  in  the  capacity  of  administrator.* 


»§§  11-59. 

*  Mills  V.  Shepard,  30  Conn.  98. 
In  this  case  there  was  no  proof  that 
the  mortgagee  had  examined  the 
records,  and  had  taken  the  mort- 
gage relying  upon  the  security  of 
the  land  in  question.  What  the  ef- 
fect of  such  evidence  would  have 
teen  is  left  in  doubt 

*  Lowell  V.  Shaw,  15  Me.  242. 

45— Jones'  Moot.  (  706) 


*  Great  Falls  Co.  v.  Worster,  16 
N.  H.  412;  Norwich  v.  Hubbard,  22 
Conn.  587. 

"So  by  statute  in  Ohio.  R.  9. 
1880,  §  6070;  Baldwin  v.  Hatchett, 
56  Ala.  461. 

•Conner  v.  Whitmore.  52  Me.  185. 

^Collamer  v.  Langdon,  29  Vt.  32. 

'  Douglass  y.  Durin,  51  Me.  121. 
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The  mortgage  title  vests  in  the  personal  representative,  who  may  with- 
out any  order  of  court  assign  or  discharge  it,  or  take  possession  of  the 
property,  or  proceed  to  foreclose  it  by  suit.*  When  foreclosure  is  had 
by  entry  and  possession,  or  by  strict  foreclosure,  the  title  to  the  prop- 
erty upon  the  completion  of  the  foreclosure  may  ultimately  vest  in  the 
heir  at  law ;  but  it  vests  in  him  as  a  distributee  of  the  personal  estate, 
and  is  first  subject  to  the  payment  of  the  debts  of  the  deceased.  The 
fact  that  there  are  no  outstanding  debts  does  not  show  that  the  title 
of  the  administrator  is  terminated;  but  a  decree  of  distribution  is 
necessary  for  this,  and  to  determine  in  whom  the  property  shall  vest 
after  the  trust  in  him  is  satisfied.^®  The  heirs  of  a  mortgagee  have  no 
right  as  such  to  enter  for  condition  broken,  or  to  take  any  action  to 
enforce  payment  of  the  mortgage.  The  debt  belongs  to  the  executor 
or  administrator,  and  the  mortgage,  which  is  security  for  the  debt, 
equally  belongs  to  him.^^  If  the  heir  cuts  and  carries  away  wood  and 
timber  from  the  mortgaged  premises,  he  is  liable  in  trespass  to  the 
administrator  of  the  mortgagee,  who  is  in  possession  by  entry  or  judg- 
ment for  foreclosure.^*  A  gift  by  will  of  a  mortgage,  or  of  the  tes- 
tator's interest  as  mortgagee  of  a  parcel  of  land,  is  a  bequest  of  per- 
sonal property  only,  and  passes  no  title  in  the  land.*^ 

§  701.  The  interest  of  a  mortgagee  cannot  be  levied  upon  or  at- 
tached for  his  debts  before  foreclosure.  Some  of  the  earlier  cases  only 
decide  that  the  interest  of  the  mortgagee  before  entry  is  not  attachable ; 
but  as  all  the  inconveniences  that  would  attend  an  attachment  before, 
entry  continue  until  foreclosure  is  complete,  the  law  seems  to  have 
become  settled  that  no  attachment  of  the  mortgagee's  interest  can  be 
made  till  foreclosure.**    While  the  right  of  redemption  remains,  the 


*Collamer  v.  Langdon,  29  Vt  32; 
Webster  v.  Calden,  56  Me.  204;  R. 
S.  of  Wis.  1878,  §  3829. 

"Taft  V.  Stevens,  3  Gray,  604. 

"Smith  V.  Dyer,  16  Mass.  18;  and 
it  is  so  provided  by  statute  in  this 
State.     Gen.  Stat.  ch.  96,  9§  9,  10. 

"  Stevens  v.  Taft,  11  Gush.  147. 

''MarUn  v.  Smith,  124  Mass.  111. 

'^Alabama:  Morris  v.  Barker,  82 
Ala.  272,  2  So.  Rep.  335,  quoting 
text  Arkansas:  Trapnall  v.  State 
Bank,  18  Ark.  53;  Strauss  v.  White, 
66  Ark.  167,  51  S.  W.  64;  Hardy  v. 
Heard.  15  Ark.  184,  188;  Meadow  v. 
Wise,  41  Ark.  285;  Harman  v.  May, 
40  Ark.  146, 149.  Conneotlont:  Hunt- 
ington V.  Smith,  4  Gonn.  235;  Fish 
V.  Fish.  1  Gonn.  659.  Dela- 
ware: Gooch  V.  Gerry,  3  Harr.  280. 
rUnois:  Nicholson  v.  Walker,  4 
Bradw.   404.     Iowa:    Scott   v.    Me- 


whirter.  49  Iowa.  487.  Kentucky: 
Buck  V.  Sanders.  1  Dana,  187. 
Maine:  Brown  v.  Bates,  65  Me.  620, 
92  Am.  Dec.  613.  Xassaohnsetts: 
Marsh  v.  Austin,  1  Allen.  235;  Port- 
land Bank  v.  Hall,  13  Mass.  207; 
Blanchard  v.  Golbum,  16  Mass. 
345;  Eaton  v.  Whiting,  3  Pick.  484. 
Notes  of  Mortgages,  by  Judge  Trow- 
bridge. 8  Mass.  Supplement,  pp.  564, 
565;  Taylor  v.  Lowenstein,  50  Miss. 
278;  Ghisholm  v.  Andrews,  57  Miss. 
636.  Mississippi:  Brooks  v.  Kelly. 
63  Miss.  616.  For  an  argument  that 
the  mortgagee's  estate  is  subject  to 
attachment,  see  Vew  York:  Jackson 
V.  Willard,  4  Johns.  41;  Rnnyan  v. 
Mersereau,  11  Johns.  534,  6  Am. 
Dec.  393;  Jackson  v.  Dubois,  4 
Johns.  216;  Hitchcock  v.  Harring- 
ton, 6  Johns.  290,  6  Am.  Dec.  229; 
Golllns  V.   Torry,  7  Johns.   278,  6 
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mortgagor  might  be  much  embarrassed  by  the  levy  of  executions. 
TTntil  this  happens,  the  mortgaged  premises  continue  to  be  real  estate 
in  the  hands  of  the  mortgagor,  and  liable  to  be  sold  on  execution 
against  him. 

Neither  is  the  interest  of  the  beneficiary  in  a  deed  of  trust,  executed 
to  secure  a  debt,  subject  to  a  judgment  lien  or  to  sale  upon  execution.*' 
Even  when  the  mortgage  is  made  by  an  absolute  deed  with  a  separate 
agreement  executed  at  the  same  time  to  reconvey,  the  mortgagee's  in- 
terest is  not  subject  to  a  judgment  lien  or  execution  until  the  mort- 
gagor's interest  has  been  divested  by  foreclosure  or  otherwise.** 

§  702.  The  mortgagee  is  entitled  to  immediate  possession,  in  the 
absence  of  any  agreement  to  the  contrary.  He  may  enter  upon  the 
estate  under  his  deed,  even  before  condition  broken,  and  may  maintain 
an  action  against  the  mortgagor  as  a  trespasser,  or  in  a  writ  of  entry 
recover  against  him  as  a  disseisor,  if  he  refuse  to  yield  possession.  The 
mortgagee  has  the  remedies  of  an  owner  for  the  purpose  of  enforcing 
his  lien  against  the  mortgagor  or  any  one  claiming  under  him,  but  he 
has  them  for  this  purpose  only.*^  Though  restrained  from  entering 
upon  the  mortgaged  premises  and  taking  possession  before  breach' of 
the  condition,  he  may  enter  and  take  possession  after  condition  broken, 
if  he  can  do  so  peaceably  and  imresisted.** 

It  has  already  been  noticed  that  in  several  States  the  mortgagee's 
right,  before  foreclosure,  to  maintain  ejectment  against  the  mort- 
gagor, or  to  recover  possession  in  any  way,  has  been  taken  away  by 
statute.    But  this  right  of  possession,  being  implied  by  law  in  all 

Am.  Dec.  273;  Johnson  v.  Hart,  3  493,  3  Am.  Rep.  71;  Goodwin  v. 
Johns.  Cas.  822,  329.  Pennsylvania:  Richardson,  11  Mass.  469,  478;  Ne- 
Rickert  v.  Madeira,  1  Rawle,  325.  wall  v.  Wright,  3  Mass.  138,  155,  3 
"■Beckett  v.  Dean,  57  Miss.  232.  Am.  Rep.  98;  Green  v.  Kemp,  13 
"Scott  V.  Mewhlrter,  49  Iowa,  Mass.  515,  518,  7  Am.  Dec.  169; 
487,  8  Cent  L.  J.  39.  Bradley  v.  Puller,  23  Pick.  1,  9; 
"fi  068.  Alabama:  McMillan  v.  Smith  v.  Johns,  3  Gray,  517;  Fay 
Otis,  74  Ala.  560,  70  Ala.  46;  v.  Brewer,  3  Pick.  203;  Flagg  v. 
Watford  v.  Gates,  57  Ala.  290;  Flagg,  11  Pick.  475;  Blanchard  v. 
Coffey  V.  Hunt,  75  Ala.  236;  Brooks,  12  Pick.  47,  57;  Fay  v. 
Woodward  v.  Parsons,  59  Ala.  625.  Cheney,  14  Pick.  399.  Missonrl: 
Indiana:  Shute  v.  Grimes,  7  Walcop  v.  McKinney,  10  Mo.  229. 
Blackf.  1.  Xaniai:  Clark  v.  Rey-  Hew  Hampshire:  Morse  v.  Whitcher, 
bum,  1  Kans.  281.  Kaine:  Bla-  64  N.  H.  590,  15  Atl.  207;  Smith  v. 
ney  v.  Bearce,  2  Me.  132;  Gil-  Moore,  11  N.  H.  55;  Fletcher  v. 
man  v.  Wills,  66  Me.  273;  Allen  v.  Chamberlin,  61  N.  H.  438.  478;  Fur- 
Parker,  27  Me.  531;  Howard  v.  bush  v.  Goodwin,  29  N.  H.  321.  Hew 
Houghton,  64  Me.  445;  Treat  v.  Jersey:  Den  v.  Stockton,  12  N.  J.  L. 
Pierce.  53  Me.  77;  Hadley  v.  Had-  822.  Hew  York:  Jackson  v.  Du- 
ley,  80  Me.  459,  15  Atl.  47;  Bangor  bois.  4  Johns.  216;  Jackson  v.  Hull, 
Sav.  Bank  v.  Wallace,  87  Me.  28,  10  Johns.  481.  Ohio:  Ely  v.  Mc- 
32  Atl.  716.  Maryland:  Brown  v.  Guire,  2  Ohio.  223. 
Stewart,  1  Md.  Ch.  87.  Massachn-  « Fuller  v.  Eddy,  49  Vt  11. 
setts:  Brskine  v.  Townsend,  2  Mass. 
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mortgages  executed  prior  to  the  passage  of  such  a  statute^  is  therefore 
inoperative  as  to  mortgages  of  prior  execution.^* 

But  even  under  such  statutes  it  is  generally  held  that  a  mortgagee, 
who  has  gone  into  peaceable  possession  of  the  premises  after  a  default, 
cannot  be  ejected  by  the  mortgagor  while  the  mortgage  remains  un- 
satisfied.*^ Such  statutes  do  not  prevent  the  mortgagee  from  entering 
under  a  parol  agreement  with  the  mortgagor.*^  Any  one  who  has  en- 
tered into  possession  under  the  direction  of  the  mortgagee  becomes  his 
tenant,  and  has  the  same  rights  as  the  mortgagee  to  retain  possession 
as  against  the  mortgagor.  The  assignee  of  a  mortgage  has  all  the 
rights  of  the  mortgagee  as  to  possession,  and  may  defend  his  possession 
by  showing  his  mortgage  without  a  foreclosure.** 

§  703.  A  mortgagee  cannot  be  disseised  by  the  mortgagor  *'  or 
his  assigns.*^  His  possession  is  not  adverse ;  it  is  presumed  to  be  in 
subordination  to  the  title  of  the  mortgagee.  He  can  do  no  act  preju- 
dicial to  the  mortgagee's  title.  He  cannot  bind  the  mortgagee  by  any 
contract  or  lease  respecting  the  premises.  All  his  acts  are  subject  to 
the  mortgagee's  rights;  and  his  possession  is  not  adverse,  except  the 
mortgagee  elect  so  to  regard  it  for  the  sake  of  his  remedy  to  obtain 
possession.  The  mortgagee  may  treat  any  person  found  in  possession 
of  the  mortgaged  premises  without  a  title  good  against  him  as  a  dis- 
seisor.*' 

But  a  mortgagee  as  well  as  a  mortgagor  may  be  disseised  by  a 
stranger ;  provided  there  be  an  actual  ouster  and  exclusive  occupation, 
and  not  a  qualified  and  occasional  use  of  the  land.  While  such  dis- 
seisin continues,  the  mortgagee's  deed  will  not  pass  his  interest  in  the 


*»  Blackwood  v.  Van  Vleet,  11 
M^  h.  252.  Applicable  only  to  suits 
commenced  afterwards.  Shaw  v. 
Hoadley,  8  Blackf.  165;  Grimes  v. 
Doe,  8  Blackf.  371;  Morgan  v.  Wood- 
ward, 1   Smith   (Ind.),  321. 

*Hennesy  v.  Farrell,  20  Wis.  42; 
Fee  V.  Swingly,  6  Mont.  596,  13  Pac. 
375;  Henderson  v.  Murphree,  124 
Ala.  223,  27  So.  405;  Hefline  v. 
Slay.  78  Ala.  180;  Marks  v.  Robin- 
son, 82  Ala.  69,  2  So.  292;  Oliver 
V.  Alabama  G.  L.  Ins.  Co.  82  Ala. 
417,  2  So.  445. 

"Edwards  v.  Wray.  11  Biss.  251. 

"Sahler  v.  Signer,  44  Barb.  606; 
Minkler  v.  Minkler,  10  Johns.  480; 
Merrit  v.  Bowen,  7  Cow.  13;  Phyfe 
V.  Riley,  15  Wend.  248,  30  Am.  Dec. 
55. 

»§  1211;  Doe  v.  Williams,  5  Ad. 
ft  El.  291,  297;  Hunt  v.  Hunt,  14 
Pick.  374.  25  Am.  Dec.  400;  Shep- 
ard  V.  Pratt,  15  Pick.  32;  Colton  v. 


Smith,  11  Pick.  311,  22  Am.  Dec. 
375;  Herbert  v.  Hanrick,  16  Ala. 
581;  Beach  v.  Royce,  1  Root,  244; 
Judd  V.  Woodruff.  2  Root,  298; 
Noyes  v.  Studlvant,  18  Me.  104; 
Sweetser  v.  Lowell,  33  Me.  446;  Con- 
ner V.  Whitmore,  52  Me.  185;  Kruse 
V.  Scripps,  11  111.  98.  In  Dadmun 
V.  Lamson,  9  Allen,  85,  it  is  said 
that,  "whether  this  ancient  rule  of 
law  is  consistent  with  the  present 
mode  of  transfer  of  title  to  real 
property,  and  is  well  adapted  to  the 
condition  and  wants  of  the  com- 
munity, is  a  question  for  the  legis- 
lative branch  of  the  government" 

»*  Doyle  V.  Mellen.  15  R.  I.  523,  8 
Atl.  709;  Lennon  v.  Porter,  5  Gray, 
318;  Sheridan  v.  Welch.  8  Allen, 
166;  Holmes  v.  Turner's  Falls  Lum- 
ber Co.  142  Mass.  590,  23  N.  B.  305. 

"Wheeler  v.  Bates,  21  N.  H.  460; 
Poignard  v.  Smith,  8  Pick.  272. 
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land.  The  diBseisin  of  the  mortgagor  is  also  a  disseisin  of  the  mort- 
gagee. This  is  so  even  before  the  mortgagee  has  ma3e  actual  entry,  and 
though  he  has  no  notice  whatever  of  the  disseisin.  An  exclusive  and  ad- 
verse occupation  of  the  estate  by  the  stranger  under  a  claim  of  title 
operates  to  disseise  both  the  mortgagor  and  mortgagee,^*  and  while 
this  continues  the  mortgagee  cannot  make  a  valid  assignment  of  his 
mortgage.*^  If,  however,  the  equity  of  redemption  be  sold  by  the 
sheriff  on  execution  while  the  mortgagor  is  disseised,  the  sale  is  not 
void,  but  the  purchaser  by  the  sheriff's  deed  acquires  a  seisin  in  law, 
which  gives  him  a  right  of  entry,  and  after  actual  entry  he  may  main- 
tain a  writ  of  entry. 

Exclusive  possession  by  the  mortgagor,  with  a  claim  of  exclusive 
ownership,  does  not  in  itself  amount  to  a  disseisin  of  the  mortgagee 
so  as  to  invalidate  a  power  of  sale  in  the  mortgage. 

Disseisin,  like  seisin,  once  proved  is  presumed  to  continue  until  the 
contrary  is  shown;  and  possession  under  a  disseisor  is  presumed  to 
continue  under  his  heirs  after  his  death.^® 

§  704.  A  mortgage  to  two  or  more  persons,  to  secure  debts  due  to 
them  severally,  creates  a  tenancy  in  common,  an^jiot  a  joint  tenancy.^* 
The  interest  of  each  is  not  necessarily  a  moiety,  but  is  in  proportion  to 
his  respective  claim.'®  Each  may  enforce  his  claim  under  the  mortgage 
in  a  form  adapted  to  the  case.'*  Upon  the  death  of  one  the  survivor 
cannot  maintain  an  action  on  the  mortgage  to  enforce  the  payment  of 
the  debt  secured  by  it  to  the  deceased  mortgagee.'*  To  a  bill  in  equity 
affecting  interests  under  such  a  mortgage,  it  is  not  sufficient  to  make 
the  surviving  mortgagee  alone  a  party ;  the  representatives  of  the  de- 
ceased mortgagee  must  be  joined."  But  if  a  mortgage  be  made  to 
partners  to  secure  a  joint  debt,  inasmuch  as  the  debt  itself  would  in 
case  of  the  decease  of  one  partner  vest  in  the  survivor  for  the  purpose 
of  collection,  it  is  held  that  the  estate  is  a  joint  tenancy,  so  that  the 

"Dadmun  v.  Lamson,  9  Allen,  85;  the  land,  and  he  1b  disseised  at  the 

Poignard    v.    Smith,    8    Pick.    272;  time  of  the  delivery." 
Sheridan  v.  Welch,  8  Allen,  166.   In        "Poignard  v.  Smith,  8  Pick.  272; 

Holmes  v.   Turner's   Falls   Lumber  Holmes  v.   Turner's   Falls   Lumber 

Co.  142  Mass.  590,  23  N.  E.  305,  310,  Co.  142  Mass.  590,  23  N.  E.  310. 
Field,  J.,  in  delivering  Judgment  re-        »  Currier  v.  Gale,  9  Allen,  522. 
marked  upon  this  point:    "It  may,        "Brown   v.    Bates,    55    Me.    520; 

perhaps,  at  some  time  deserve  fur-  Cooley  v.  Kinney,  109  Mich.  34,  66 

ther  consideration,  whether  a  mort-  N.  W.  674. 

gagee,  in  a  power  of  sale  mortgage,        **  Donnels  v.  Edwards,  2  Pick.  617. 

who  enters  on  the  land  for  breach  And  see  Beresford  v.  Ward,  1  Dis- 

of  condition,  and  then   sells  It  at  ney,  169. 

public  auction  upon  the  land,  pur-  "Burnett  v.  Pratt,  22  Pick.  556. 
suant  to  the  power,  does  not  con-        "Burnett  v.  Pratt.  22  Pick.  556; 

vey  a  good  title,  even  though  the  Kingsley  v.  Abbott,  19  Me.  430. 
deed  is  delivered  a  few  days  after        "Smith     v.     Trenton     Delaware 

the  sale,  and  is  not  delivered  upon  Falls  Co.  4  N.  J.  Eq.  505. 
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mortgage  security  may,  by  the  principle  of  survivorship,  accompany 
the  debt.'*  Aftef  foreclosure,  however,  the  new  absolute  estate  then 
acquired  is  considered  as  a  tenancy  in  common,  such  as  would  ordi- 
narily be  created  by  a  conveyance  to  two  or  more  persons.*" 

§  706.  When  mdrtgagees  may  have  partition. — ^Before  foreclosure, 
mortgagees  holding  under  one  mortgage,  or  by  simultaneous  mort- 
gages, as  joint  tenants  or  tenants  in  common,  have  no  such  interest  as 
can  be  the  subject  of  partition.*®  Until  foreclosure  the  estate  is  for 
most  purposes  in  the  mortgagor,  and  is  only  a  lien  or  charge,  subject 
to  which  it  may  be  conveyed,  attached,  and  dealt  with  in  other  re- 
spects as  the  estate  of  the  mortgagor,  who  may  wholly  defeat  the  es- 
tate of  the  mortgagee  by  redemption.  An  entry  to  foreclose  does  not 
change  this  defeasible  and  redeemable  interest  of  the  mortgagee.  He 
has  no  absolute  and  certain  estate  till  foreclosure  is  complete. 

A  mortgagee  of  an  undivided  half  of  a  lot  of  land  upon  a  completed 
foreclosure  may  have  partition  of  the  land,  against  the  owner  of  the 
other  half.*^  But  until  foreclosure  is  complete  the  mortgagee  does  not 
become  a  tenant  in  common  with  the  owner  of  the  other  undivided 
part;  he  is  merely  a  mortgagee  having  a  lien  or  charge,  from  which 
the  mortgagor  may  redeem  the  estate,  and  subject  to  which  the  estate 
may  be  conveyed,  attached,  and  in  other  respects  dealt  with,  as  the 
estate  of  the  mortgagor.  He  cannot  maintain  a  petition  for  partition; 
neither  can  such  a  petition  be  maintained  against  him  by  the  owner 
of  the  other  part,  or  by  a  judgment  creditor  of  such  owner.**  A  bill 
by  the  holder  of  a  mortgage  upon  an  undivided  interest  in  land,  seek- 
ing a  foreclosure  of  the  mortgage  and  a  partition  of  the  property,  is 
not  multifarious ;  but  such  a  bill  is  open  to  the  objection  that  there  is 
a  misjoinder  of  causes  of  action.  This  objection  is  not,  however,  an 
insuperable  one.  Whether  it  shall  prevail  depends  upon  the  sound 
discretion  of  the  court  applied  to  the  particular  circumstances  of  each 
case.  In  a  case  where  there  is  no  dispute  as  to  the  shares  in  which  the 
property  is  held,  and  the  allegations  of  the  bill  in  that  behalf  are  not 
denied  by  the  answer,  and  as,  upon  partition,  there  must  be  a  sale,  it 
may  be  convenient  and  advantageous,  and  a  great  saving  of  expense  to 
all  parties,  that  there  should  be  but  one  sale,  and  the  complainant  may 
be  allowed  to  enforce  his  mortgage  at  the  same  time  that  he  prays  for  a 
partition.** 

•*Appleton  V.  Boyd,  7  Mass.  131.  "Ewer  v.  Hobbs,  5  Met  1. 

In   Randall   v.    Phillips,    3    Mason,  "Phelps  v.   Townsley,   10    Allen, 

378,  Mr.  Justice  Story  held  that,  by  554. 

the  statute  of  Rhode  Island  of  1798,  "  Norcross  v.  Norcross,  105  Mass. 

such   a  mortgage  is  a  tenancy  in  265. 

common.  "Conover  v.  Sealy,  45  N,  J.  Bq. 

*"  Goodwin  V.  Richardson,  11  Mass.  589,  19  Atl.  616.    And  see  Durllng 

469.  V.  Hammar,  20  N.  J.  Eq.  220.    A  bill 
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§  706.  To  bind  tke  mortgagee  of  the  interest  of  one  tenant  in  com- 
mon by  a  partition  of  the  mortgaged  premises  between  the  mortgagors, 
he  must  be  made  a  party  to  the  suit,  or  must  voluntarily  ratify  the  par- 
tition made.***  The  effect  of  a  partition,  in  which  the  mortgagee  has 
joined,  as  to  his  interest,  and  that  of  his  mortgagor,  is  to  substitute, 
for  an  undivided  interest  in  the  whole  land,  the  whole  of  the  portion 
set  off  to  the  mortgagor  in  severalty.  No  part  of  his  mortgagor's  es- 
tate is  thereby  discharged  from  the  mortgage.** 

But  as  a  general  rule,  prior  mortgagees  cannot  be  compelled  to  be- 
come parties  to  partition  proceedings  between  co-tenants;  and  the 
rights  of  such  prior  moHgagees  are  not  affected  by  such  proceedings.** 
If  the  mortgaged  land  is  community  property  of  husband  and  wife,  a 
court  granting  a  divorce  to  the  wife  has  no  power  to  order  a  partition 
of  the  land  until  the  mortgage  is  satisfied ;  nor  can  the  court  in  any  way 
limit  or  change  the  mortgage  lien.*' 

A  mortgage  executed  by  a  tenant  in  common  upon  his  interest, 
pending  a  suit  for  partition,  is  subordinate  to  the  rights  of  the  other 
co-tenants,  and  to  the  decree  rendered  in  such  suit.**  If  a  tenant  in 
common  executes  a  mortgage  of  his  undivided  interest  in  the  land  to 
one  of  his  co-tenants,  and  all  the  tenants  be  made  parties  to  the  pro- 
ceeding for  partition,  though  no  mention  be  made  of  the  mortgage,  this 
may  be  foreclosed  and  enforced  after  the  partition  against  the  lot  set 
apart  to  the  mortgagor.** 

In  case  the  tenancy  in  common  extends  to  several  separate  parcels, 
and  one  tenant  has  mortgaged  his  undivided  interest  in  one  parcel,  the 
proper  course  is  to  treat  the  parcel  covered  by  the  mortgage  as  a  sepa- 
rate estate,  and  to  make  a  separate  partition  of  such  parcel.    It  is  true 

of    this   kind    was   entertained    by  possession  is  destroyed  by  partition, 

Lord    Romilly,    as    master    of    the  but  the  estate  remains  the  same." 

rolls,    in   Fall   v.   Elkins,   9   Wkly.  Jackson  v.   Pierce,   10  Johns.   414; 

Rep.    861,    and    by    Chief    Justice  Crosby  v.  Allyn,   5   Me.   453;    Wil- 

Shaw,   in   Rich   v.   Lord,   18   Pick.  Hams  College  v.  Mallett,  12  Me.  398; 

322.  Loomis  v.  Riley,  24  111.  307;  Thrus- 

•»Colton  V.  Smith,   11   Pick.   311,  ton  v.  Minke.  32  Md.  571;   Hull  v. 

22  Am.  Dec.  375;   Loomis  v.  Riley,  Lyon,  27  Mo.  570;  Jackman  v.  Beck, 

24   111.   307;    Rochester   Loan   &   B.  37   Ark.   125;    Armstrong  v.   Foley, 

Co.  V.  Morse,  181  111.  64,  54  N.  B.  (Ky.),  15  S.  W.  355. 

628.   reversing  Morse  v.  Rochester  *»Wotten   v.    Copeland,    7    Johns. 

Loan  Co.  74  111.  App.  326;   Cheney  Ch.  140;  McArthur  v.  Scott,  31  Fed. 

V.  Ricks,  168  111.'  533,  48  N.  B.  75;  521;    O'Brien   v.   Bailey,   163   Mass. 

Morgan  v.   Long,  73   Miss.   406,   19  325,  39  N.  B.  1109. 

So.  98;  Bums  v.  Dreyfus,  69  Miss.  *»Cummings  v.  Cummings,  75  Cal. 

211,  11  So.  107.  434,  17  Pac.  442. 

«Torrey  v.  Cook,  116  Mass.  163;  **  United  N.  J.  R.  &  C.  Co.  v.  Long 

Bradley  v.  Fuller,   23   Pick.  1,  per  Dock  Co.   42  N.  J.  Bq.  547,  9  Atl. 

Wilde,  J.  "Tenants  in  common  have  586;  Austin  y.  Bean,  101  Ala.  133, 

separate  freeholds  or  estates;  they  16  So.  41. 

have  no  unity  of  Interest,  but  unity  *  Watson   v.   Priest,  9   Mo.   App. 

of  possession  only.     This  unity  of  263. 
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that  in  Massachusetts  it  is  held  that  a  mortgage  made  by  a  tenant  in 
common  of  an  undivided  interest  in  a  specified  parcel  of  land  is  in- 
valid as  against  his  co-tenants ;  and  that  partition  may  be  made  of  the 
whole  estate  held  in  common  without  regard  to  the  mortgage;  that 
other  land  may  be  allotted  to  the  mortgagor  in  place  of  the  mortgaged 
parcel ;  and  that  if  money  be  awarded  to  the  mortgagor  in  place  of  such 
parcel,  the  mortgagee  cannot  demand  that  the  sum  so  awarded  shall  be 
paid  to  him  upon  the  mortgage.**  This  doctrine  is  founded  upon  sev- 
eral dicta  and  decisions  that  a  tenant  in  common,  as  against  his  co- 
tenants,  cannot  convey  his  interest  in  a  specified  parcel  of  the  lands 
held  in  common ;  that  he  can  only  convey  an  interest  in  the  entire  es- 
tate held  in  common ;  and  the  reason  given  is  that  the  co-tenant  is  en- 
titled, on  partition,  to  have  his  portion  assigned  in  one  entire  parcel,, 
according  to  his  aliquot  part.*^  This  doctrine,  to  the  extent  it  is  car- 
ried in  Marks  v.  Sewall,  where  the  mortgage  was  upon  a  distinct  par- 
cel wholly  unconnected  with  the  other  parcel  held  in  common,  rests 
upon  no  sufficient  grounds,  and  is  contrary  to  the  weight  of  authority.** 
The  doctrine  can  be  sustained  only  to  the  extent  of  preventing  the  dis- 
memberment of  a  single  lot  or  parcel  of  land. 

But  a  decree  of  partition  cannot  extend  the  mortgage  to  any  prop- 
erty not  described  and  included  in  such  mortgage ;  for  instance,  if  the 
mortgage  cover  the  undivided  interest  of  one  tenant  in  common  in 
several  parcels  of  land,  and  the  tenancy  in  common  extends  to  other 
parcels  or  estates,  the  aggregate  parcels  covered  by  the  mortgage  must, 
for  the  purpose  of  partition,  be  considered  as  one  separate  estate.  The 
whole  estate  held  in  common  cannot  be  divided,  and  the  mortgage  be 
made  to  cover  all  the  parcels  allotted  to  the  mortgagor,  though  not 
all  described  in  the  mortgage.*" 

^  Marks  v.  Sewall,  120  Mass.  174.  ed  Interest  will  have  to  search  the 
*^Adam  V.  Brlggs  Iron  Co.  7  records  of  every  registry  in  the 
Cush.  361,  369,  and  cases  cited.  State  before  he  can  be  sure  he  is 
^  Green  v.  Arnold,  11  R.  I.  364,  not  getting  an  invalid  title.  This 
23  Am.  Rep.  466.  Durfee,  C.  J.  is  putting  too  great  a  burden  on 
says:  'Two  persons  may  be  tenants  purchasers  and  mortgagees.  It  is 
in  common  of  several  distinct  es-  enough  if  the  purchaser  or  mort- 
tates,  purchased  at  difTerent  times,  gagee  of  an  undivided  interest  pur- 
and  widely  separated  from  each  chases  or  takes  a  mortgage  of  such 
other,  though  all  in  the  same  State,  interest  in  the  whole  of  any  sepa- 
It  is  reasonable  to  hold  that  neither  rate  estate,  of  if  the  owner  of  such 
of  them  can  sell  his  interest  in  any  interest  so  sells  or  mortgages  and 
one  of  the  estates  unless  he  sells  it  conveys  the  same,  notwithstanding 
in  all  of  them?  Or  that  no  person  he  and  his  co-tenant  may  be  ten- 
can  safely  purchase,  or  attach,  or  ants  in  common  of  other  estates." 
take  a  mortgage  of  the  interest  of  See,  also,  Butler  v.  Roys.  25  Mich, 
either  of  them  in  any  one  of  the  es-  53,  12  Am.  Rep.  218,  where  the  cases 
tates,  unless  he  at  the  same  time  are  elaborately  reviewed;  Freeman 
purchases,  or  attaches,  or  takes  a  on  Cotenancy  and  Partition,  §9  201- 
mortgage  of  his  interest  in  all  of  204,  where  the  decisions  of  several 
them?  If  the  rule  is  so,  the  pur-  States  are  given, 
chaser  or  mortgagee  of  an  undivid-  ^Qreen  v.  Arnold,  11  R.  I.  364. 
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If  the  mortgage  covers  less  than  the  entire  interest  of  the  mortgagor 
in  the  whole  estate  held  in  common,  when  the  estate  is  divided,  the 
mortgage  will  cover  a  proportional  interest  in  the  whole  of  the  part 
allotted  to  the  mortgagor.*® 

If  the  common  property  be  incapable  of  partition,  and  a  sale  is 
rendered  necessary  in  order  to  effect  a  division,  the  existence  of  mort- 
gages  of  undivided  interests  presents  no  substantial  'objection  to  a 
decree  of  sale  free  of  incumbrances,  and  the  discharging  of  these  out 
of  the  proceeds.  If  there  be  any  doubt  or  uncertainty  as  to  the  extent 
of  the  liens,  the  court  should  direct  the  determination  of  their  amounts 
before  the  sale.**  If  the  mortgagee  is  not  made  a  party  to  the  partition 
suit  and  does  not  appear  in  it,  but  the  court  orders  a  reference  to 
ascertain  the  state  of  the  title,  and  the  mortgagee  having  produced  his 
mortgage  before  the  master,  he  reports  the  amount  due  upon  it,  and 
the  court  decrees  a  sale  free  of  the  mortgage  lien,  the  mortgagee  is 
entitled  to  be  paid  out  of  the  proceeds  in  preference  to  the  complain- 
ant's costs.** 

A  tenant  in  common  who  has  mortgaged  his  undivided  share  in  the 
land  may,  so  long  as  he  remains  in  possession,  maintain  a  petition  for 
partition  against  the  owner  of  the  other  shares  in  the  land;*'  but  if 
his  mortgagee  be  the  owner  of  the  other  shares  he  cannot,  without  his 
consent,  have  partition ;  for  it  is  an  adverse  proceeding  affecting  either 
the  title,  or  the  possession,  or  both,  and  the  mortgagee  has  both  the 
legal  title,  and  after  default  at  least  the  right  of  possession.**  But  in 
such  case  the  mortgagee  can  have  partition  if  he  desires  it.** 

If  one  tenant  in  common  take  an  assignment  of  a  mortgage  upon 
the  land,  his  co-tenant  cannot  maintain  a  petition  for  partition  against 
him,  but  his  only  remedy  is  by  redemption  of  the  whole  mortgage,  or 
contribution  of  his  share  of  the  incumbrance.** 

§  706a.  If  a  tenant  in  common  has  mortg^ed  a  specific  part  of 
the  common  property,  describing  it  by  metes  and  bounds,  under  a  be- 
lief that  he  owned  the  same  in  severalty,  the  mortgagee  has  an  equity 

»•  Randell  v.  Mallett,  14  Me.  51.  23 
Am.  Rep.  466.  Thus,  where  one  of 
seven  co-heirs  to  several  parcels  of 
land  mortgages  all  of  his  interest 
as  heir  in  one  of  the  parcels,  and 
afterwards,  in  a  suit  for  partition, 
one-half  of  the  parcel  is  allotted  to 
the  mortgagor  as  his  share  of  the 
whole  estate,  the  lien  of  the  mort- 
gage covers  only  the  one-seventh 
originally  conveyed,  and  does  not 
extend  to  the  whole  allotment 
The  general  warranty  in  the  mort- 
gage vests  in  the  mortgagee  the 
title  to  the  one-seventh  which  the 


mortgagor  afterwards  acquired  by 
the  decree  of  partition,  but  does  not 
extend  the  title  to  the  whole  allot- 
ment. Howze  V.  Dew,  90  Ala.  178, 
7  So.  239,  24  Am.  St.  Rep.  783. 

"Thruston  v.  Minke,  32  Md.  571. 

"Shivers  v.  Hand,  50  N.  J.  Bq. 
231,  24  Atl.  911. 

"Upham  V.  Bradley,  17  Me.  423. 

"  Fuller  V.  Bradley,  23  Pick.  1,  8. 

"Green  v.  Arnold,  11  R.  I.  364, 
23  Am.  Rep.  466. 

^•Blodgett  V.  Hlldreth,  8  Allen, 
186. 


§§   707^708]      HIS   BIGHTS  AGAINST   THE  MORTGAGOS. 


714 


to  require,  when  partition  is  sought  by  the  other  co-tenants^  that  it 
shall  be  so  made  as  to  allot  the  specific  portion  covered  by  the  mortgage 
as  the  share  of  the  mortgagor,  and  thereby  save  the  lien  of  the  mort- 
gage,  provided  this  can  be  done  without  prejudice  to  the  rights  of  the 
other  co-tenants;  and  this  equity,  where  there  are  several  successive 
mortgages,  inures  to  each  mortgagee  in  the  order  of  the  dates  of  the 
several  mortgages/^ 


II.     His  Rights  against  the  Mortgagor. 

§  707.  A  mortgagee  is  entitled  to  the  whole  mortgaged  premisei 
as  secuiity  for  his  debt,  and  cannot  be  compelled  to  take  a  portion  of 
the  premises  either  as  security  or  payment,  or  to  submit  to  the  un- 
certain result  of  a  sale  by  order  of  court.*^*  A  creditor  of  the  mort- 
gagor, by  levying  an  execution  on  the  equity  of  redemption  and  having 
an  undivided  part  set  off  to  himself,  acquires  no  right  to  have  the 
premises  sold  and  the  proceeds  divided  between  himself  and  the  mort- 
gagee, though  the  premises  are  worth  more  than  enoujgh  to  pay  the 
debte  to  both.'** 

Although  the  land  subject  to  a  mortgage  be  subsequently  laid  out 
in  lots  and  streets,  and  the  streets  opened  and  dedicated  to  the  public 
by  the  owner  of  the  land,  the  mortgagee's  lien  upon  the  land  covered 
by  the  streets  is  not  affected.*®  But  if  sales  of  lots  bounding  upon  the 
streets  be  made,  and  the  mortgagee  releases  those  lots  from  the  opera- 
tion of  his  mortgage  by  deeds  referring  to  a  map  of  the  land  as  laid 
out,  and  reciting  that  they  are  the  lots  previously  conveyed  by  the 
owner,  the  release  discharges  not  only  the  lien  upon  the  lots,  but  upon 
half  of  the  street  in  front  of  them.** 

§  708.  An  award  of  damages. — ^When  the  mortgaged  property  has 
been  turned  into  money,  or  a  claim  for  money  in  any  way,  as,  for  in- 
stance, by  the  taking  of  the  property  for  public  uses,  or  for  the  use  of  a 
corporation  under  authority  of  law,  the  rights  of  the  mortgagee  remain 
imaltered,  and  he  is  entitled  to  have  the  money  in  place  of  the  land 
applied  to  the  payment  of  his  claim.*^    Thus  if  a  street  be  laid  out 


"Kennedy  v.  Boykin,  35  S.  C.  61, 
14  S.  B.  809.  Mclver,  C.  J.,  further 
said:  'This  is  upon  the  maxim,  qui 
prior  est  tempore  potior  est  Jure, 
as  well  as  upon  the  well-recognized 
doctrine  that  where  a  mortgagor 
has  made  several  successive  sales 
of  portions  of  the  mortgaged  prem- 
ises, and  the  mortgagee  comes  for 
foreclosure,  the  property  must  be 
sold  in  the'  inverse  order  of  the 
sales  made  by  the  mortgagor." 


"Webber  v.  Ramsey,  100  Mich. 
58,  58  N.  W.  625;  High  v.  Fifth  Nat 
Bank,  97  Mich.  502,  56  N.  W.  927. 

■•Spencer  v.  Waterman,  36  Conn. 
342. 

"  Moore  v.  Little  Rock,  42  Ark.  66. 

•*  Hague  V.  West  Hoboken,  23  N. 
J.  Eq.  354. 

"§  681a;  Brown  v.  Stewart,  1  Md. 
Ch.  87;  Piatt  v.  Bright,  31  N.  J.  Bq. 
81;  Bank  of  Auburn  v.  Roberts,  44 
N.  Y.  192;  Ball  v.  Green,  90  Ind.  75; 
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through  land  subject  to  a  mortgage^  although  the  damages  be  assessed 
to  the  mortgagor^  the  mortgagee  is  entitled  to  them,  as  an  equivalent 
for  the  land  taken  for  the  street.**  The  mortgagee  has  such  an  interest 
in  the  mortgaged  property  as  to  entitle  him  to  notice  as  an  owner 
within  the  meaning  of  statutes  governing  proceedings  for  acquiring 
land  by  the  right  of  eminent  domain.*^  If  the  land  be  taken  without 
such  notice,  the  mortgagee  might  proceed  upon  his  mortgage  in  the 
same  maimer  as  if  a  sale  of  a  part  of  the  premises  had  been  made  by 
the  mortgagor ;  selling  first  that  which  still  belonged  to  the  mortgagor, 
and  then  selling  that  which  bad  been  taken  under  the  exercise  of  the 
right  of  eminent  domain.** 

If  the  damages  be  adjusted  with  the  owner,  he  is  regarded  as  a 
trustee  of  the  title,  and  whenever  the  courts  have  control  over  the 
damages  assessed,  they  will  see  that  the  mortgagee's  interests  are  pro- 
tected. As  we  have  already  seen,  the  mortgagor's  settlement  for  dam- 
ages is  not  binding  upon  the  mortgagee.  But  in  a  case  where  the  dam- 
ages occasioned  to  the  property  arose  from  the  construction  of  a  rail- 
road along  a  highway  adjoining  the  mortgaged  premises,  these  not 
being  entered,  a  settlement  with  the  mortgagor  was  held  to  be  con- 
clusive on  the  mortgagee ;  the  mortgagor  being  trustee  of  the  title  for 
this  purpose.** 

Damages  awarded  to  a  mortgagor  for  land  taken  for  a  right  of  way, 
or  other  public  improvement,  become  a  substitute  for  the  premises 
taken,  and  the  mortgage  is  a  specific  lien  upon  the  fund  ;*^  as  also  do 


Sherwood  v.  Lafayette,  109  Ind.  411, 
lO  N.  E.  89,  68  Am.  Dec.  414,  10  N. 
E.  89;  Railroad  Co.  v.  Chamberlain, 
84  111.  333;  Union  Mut.  L.  Ins.  Co. 
v.  Slee,  123  111.  57,  13  N.  E.  222; 
Duff's  App.  21  W.  N.  C.  491,  14  AU. 
364,  367;  Snyder  v.  Chicago  S.  F.  & 
C.  R.  Co.  112  Mo.  527,  20  S.  W.  885. 

"ABtor  V.  Hoyt,  5  Wend.  603. 
Quoted  with  approval,  Sherwood  v. 
Lafayette,  109  Ind.  411,  10  N.  E.  89, 
58  Am.  Dec.  414. 

••Sherwood  v.  Lafayette,  109  Ind. 
411.  10  N.  E.  89,  58  Am.  Dec,  414; 
Severin  v.  Cole,  38  Iowa,  463;  Phila- 
delphia, &c.  Co.  V.  Williams,  54  Pa. 
St.  103;  KnoU  v.  New  York,  C.  & 
St  L.  Ry.  Co.  121  Pa.  St.  467,  15 
Atl.  571. 

•  Knoll  V.  New  York,  C.  &  St  L. 
Ry.  Co.  121  Pa.  St  467,  15  Atl.  571, 
per  Williams,  J. 

"Knoll  V.  New  York,  C.  &  St 
L.  Ry.  Co.  121  Pa.  St  467.  15  Atl. 
671. 

•'Astor  V.  Miller,  2  Paige,  68;  Re 


John  and  Cherry  Sts.  19  Wend.  659; 
Gimbel  v.  Stolte,  59  Ind.  446. 

A  right  of  way  for  a  railroad  com- 
pany was  condemned  through  mort- 
gaged land.  The  mortgagor  appealed 
from  the  award,  after  which  a  pro- 
ceeding to  foreclose  the  mortgage 
was  begun;  and  both  actions  were 
pending  in  the  same  court  at  the 
same  time.  After  the  award  was 
made  and  paid,  it  was  found  that 
the  proceeds  of  the  foreclosure  sale 
were  insufficient  to  discharge  the 
mortgage  debt.  A  motion  was  made 
by  the  mortgagee  in  the  foreclosure 
■action  to  have  the  amount  of  the 
award  brought  into  court,  and  ap- 
plied in  satisfaction  of  the  mort- 
gage indebtedness;  but  no  supple- 
mental pleading  was  filed  by  the 
mortgagee,  and  neither  the  railroad 
company,  nor  the  party  to  whom 
the  award  had  been  paid,  were  made 
parties  in  the  foreclosure  action,  and 
no  effort  of  any  kind  was  made  in 
either  case  to  control  or  reach  the 
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damages  awarded  by  the  State,  for  an  injury  done  to  the  property  by 
the  abandonment  of  a  canal,  equitably  belong  to  the  holder  of  the 
mortgage.*^  'The  sum  awarded  arises  from  or  grows  out  of  the  land, 
by  reason  of  the  injury  which  has  diminished  its  value.  In  equity  it 
is  the  land  itself /'•• 

The  mortgage  lien  attaches  to  the  surplus  arising  from  the  sale  of 
the  premises  under  a  prior  incumbrance.''** 

If  mortgaged  land  is  sold  for  taxes  assessed  to  the  mortgagor,  under 
a  statute  which  provides  that  the  whole  or  any  part  of  the  land  may 
be  sold,  and  after  satisfying  the  taxes  and  charges  the  balance  shall  be 
paid  to  the  "owner'^  of  the  estate,  the  mortgagee  has  an  equitable  lien 
on  such  balance  which  he  may  enforce  in  equity  against  the  mortgagor 
or  his  grantee  with  notice J^ 

§  709.  A  mortgagee  is  an  essential  party  to  any  proceeding  affect- 
ing his  rights  to  the  mortgaged  premises ;  as,  for  instance,  to  a  bill  to 
set  aside  a  previous  sale  of  the  property  under  proceedings  in  insol- 
vency ;^^  to  a  bill  to  compel  performance  of  a  contract  by  the  owner  to 
convey  the  estate;^*  to  an  application  to  set  apart  a  portion  of  the 
mortgaged  premises  as  a  homestead  f^  or  to  a  suit  to  set  aside  a  pur- 
chase of  real  estate  by  an  administrator  who  had  given  a  mortgage 
while  in  possession,  and  claims  title  under  his  purchase.^**  But  a 
mortgagee  who  has  not  entered  is  not  a  necessary  party  to  a  proceeding 

fund    until    some    time    after    the  Savings  v.  Boston,   129   Mass.   82; 

money  had  been  awarded  and  paid.  Wood    v.    Westborough,    140    Mass. 

It  was  held  that  the  condemnation  403,  5  N.  E.  613.    Indeed  it  is  only 

money  was  not  a  fund  within  the  one  application  of  a  general   prln- 

jurisdiction  and  control  of  the  court  ciple  by  which  in  equity  one  who 

in  the  foreclosure  action,  and  that  has  a  lien  upon  property  may  fol- 

the    motion    was    rightly    denied,  low   the   proceeds  and   enforce  his 

Schermerhom  v.  Peck,  43  Kan.  667,  lien  thereon  if  there  is  no  remedy 

23  Pac.  1043.  at  law.  See  Wiggln  v.  Heywood.  118 

^Bank  of  Auburn  v.  Roberts,  44  Mass.  514.    We  are  of  the  opinion 

^  N.  Y.  192,  45  Barb.  407.  that  the  principle  is  applicable  to 

*"  Per    Leonard,    C,    in    Bank    of  this  case.  The  tax  title  was  superior 

Auburn  v.  Roberts,  44  N.  Y.  192,  45  to  the   title   of   the   plaintiff.    The 

Barb.  407.  land    was    sold    and    changed    to 

'^•Bartlett  v.  Gale,  4  Paige,  503;  money.    The  plaintiff's  title  to  the 

Snyder   v.    Partridge,    138    111.   173,  land  was   superior   to   that  of   the 

29  N.  E.  851.  mortgagor's  grantee  at  the  time  of 

^Worcester  v.  Boston,  179  Mass.  the  sale  and  hence  her  title  to  the 
41,  60  N.  E.  410.  Hammond,  J.,  de-  proceeds  is  superior  to  his.  Her 
livering  the  opinion  said:  'The  gen-  lien  upon  the  land  became  an  equi- 
eral  rule  is  that,  when  land  is  table  lien  on  the  proceeds,  and,  there 
turned  into  money,  especially  by  being  no  remedy  in  law,  she  is  en- 
some  act  of  the  public  authorities,  titled  to  enforce  it  by  equitable  pro- 
the  lien  of  the  mortgagee  extends  cess." 

to   the  money,  and   it  may  be  en-  "Coiron   v.   Millaudon,    19    How. 

forced   by   equitable   process.    This  113. 

principle  has  been  fully  recognized  "  Hoxie  v.  Carr,  1  Sumn.  173. 

by  this  court.  Farnsworth  v.  Boston,  ^*  Lies  v.  De  Diablar,  12  Cal.  327. 

126  Mass.  1;   Union  Institution  for  "*  Woodruff  v.  Cook,  2  Edw.  259. 
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which  relates  altogether  to  an  injury  done  to  the  possession;  as,  for 
instance,  to  a  complaint  for  flowage  nnder  the  mill  act ;  for  the  dam- 
ages in  such  case  belong  exclusively  to  the  mortgagor  in  possession, 
heing  paid  annually,  in  the  same  manner  that  any  other  annual  prod- 
ucts or  damages  for  injury  to  them,  or  the  possession  of  the  land,  be- 
longing to  the  mortgagor  alone.  ^' 

§  710.    A  mortgagee  is  to  the  extent  of  his  claim  a  purchaser  of 

the  land,  and  is  entitled  to  the  same  protection  from  all  secret  equities 
and  trusts  of  which  he  had  no  notice  as  any  other  bond  fide  purchaser.^^ 
He  is  not  affected  by  his  mortgagor's  fraud  in  acquiring  his  title.'® 
But  the  doctrine  of  bona  fide  purchaser  does  not  apply  to  a  mortgagee 
of  an  equitable  interest.  Thus  a  purchase  of  land  was  made  by  a  sradi- 
cate  of  several  persons,  on  the  false  representation  of  one  of  them  as  to 
the  purchase-price,  so  that  the  others  paid  for  their  interests  the 
amount  of  the  actual  purchase-price  of  the  entire  tract,  while  he,  claim- 
ing to  be  paying  for  his  interest  an  amount  proportional  to  that  paid 
by  them,  got  it  for  nothing,  and  the  others  were  held  to  be  entitled  to 
his  interest  in  the  land.  The  title  to  the  land  was  taken  in  the  name 
of  one  qt  such  other  purchasers  as  trustee.  The  person  who  had  made 
the  false  representations  gave  a  mortgage  of  his  undivided  proportion 
of  the  land,  and  it  was  held  that  the  mortgagee  did  not  stand  in  the 
position  of  a  bond  fide  incumbrancer  without  notice.'*  The  mortgagee 
acquired  the  mortgagor's  interest,  burdened  with  every  prior  equity 
charged  upon  it.®" 

If  the  mortgage  was  executed  by  the  mortgagor  for  the  purpose  of 
defrauding  his  creditors,  although  the  mortgagee  had  no  notice  of  such 
fraudulent  intent,  he  cannot  be  considered  a  bond  fide  purchaser  be- 
yond the  amount  paid  by  him  at  the  time.®*  But  a  mortgagee  who 
has  knowledge,  of  a  previous  conveyance  of  the  mortgaged  property, 
although  it  be  fraudulent  as  to  the  mortgagor's  creditors,  cannot  call 
in  question  its  validity.®^  The  assignee  of  a  mortgage  is  also  a  pur- 
chaser.®® 


**  Paine  v.  Woods,  108  Mass.  160. 

"8  458;  Pierce  v.  Faunce,  47  Me. 
607;  Bfartln  v.  Jackson,  27  Pa.  St 
504,  67  Am.  Dec.  489;  Brophy  Min- 
ing Ck).  v^  Brophy  &  Dale  €k)Id  and 
Silver  Mining  Co.  15  Nev.  101;  Hay- 
den  V.  Drury,  3  Fed.  Rep.  782,  789; 
Hayden  v.  Snow,  9  Biss.  511,  14  Fed. 
Rep.  70;  Hewitt  v.  Rankin,  41  Iowa, 
35;  Koon  v.  Tramel,  71  Iowa,  132, 
32  N.  W.  243;  Weare  v.  Williams, 
85  Iowa,  253.  52  N.  W.  328;  Plaisted 
V.  Holmea,  58  N.  H.  619,  quoting 


text;  Herff  v.  Griggs,  121  Ind.  471, 
23  N.  E.  279. 

"  Stockton  V.  Craddick,  4  La.  Ann. 
282,  285;  Bailey  v.  Crim,  9  Biss.  95. 

"Shoufe  V.  Griffiths.  4  Wash.  St. 
161,  30  Pac.  93. 

■•Shirras  v.  Caig,  7  Cranch,  34; 
Vattier  v.  Hinde,  7  Pet.  252;  Boone 
V.  Chiles,  10  Pet.  177. 

"Tripp  V.  Vincent,  8  Paige,  176; 
Hall  V.  Arnold,  15  Barh.  599. 

"Fox  V.  Willis,  1  Mich.  321. 

"Hayden  v.  Drury  (III.),  3  Fed. 
782. 
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§  711.  That  a  mortgagee  may  purchase  the  mortgagor's  equity  of 
redemption  was  doubted  in  Bome  early  cases,  but  is  as  a  general  propo- 
sition true,**  though  the  transaction  will  be  closely  scrutinized,  so  as 
to  prevent  any  oppression  of  the  debtor.**  The  relation  between  them 
is  not  so  far  analogous  to  that  between  a  trustee  and  cestui  que  trust 
as  to  preclude  the  mortgagee's  purchasing.  The  real  reason  why  a 
person  standing  in  the  relation  of  trustee  cannot  purchase  from  his 
cestui  que  trust  is,  that  he  cannot  purchase  that  which  he  has  to  selL 
He  has  a  duty  to  perform  as  a  trustee,  in  selling  for  the  best  advantage 
of  his  beneficiary;  and  this  is  inconsistent  with  his  personal  interest 
to  obtain  the  property  on  terms  advantageous  to  himself.  But  there  is 
no  trust  relation  between  the  mortgagor  and  the  mortgagee.  The  mort- 
gagee is  under  no  obligation  to  protect  the  equity  of  redemption.  In 
exercising  a  sale  under  the  power  which  usually  accompanies  a  mort- 
gage, this  trust  relation  will  arise  so  as  to  prevent  his  purchasing  unless 
he  is  authorized  by  statute,  or  by  the  contract  itself,  to  become  a  pur- 
chaser. There  he  has  a  trust  to  fulfil  in  selling  for  the  mortgagor. 
But  until  this  trust  arises  he  may  deal  with  the  mortgagor  himself  in 
respect  to  the  mortgaged  estate ;  subject  only  to  the  qualification  that 
the  courts  look  upon  their  transactions  with  jealousy,  and  will  set  aside 
a  purchase  made  by  the  mortgagee,  when  by  the  influence  of  his  posi- 


*«S§  1038-1046;  Knight  v.  Major!- 
banks,  2  Mac.  &  G.  10;  ViUa  v. 
Rodriguez,  12  Wal.  333,  339;  Ten 
Eyek  v.  Craig.  62  N.  Y.  406,  2  Hun, 
452,  5  Thomp.  &  C.  65;  Remsen  v. 
Hay,  2  Edw.  535;   Hicks  v.  Hicks, 

5  Gill  &  J.  75;  Hinkley  v.  Wheel- 
wright, 29  Md.  341;  Walker  v. 
Farmers'  Bank  (Del.),  10  Atl.  94, 
98;  Green  v.  Butler,  26  Cal.  595; 
Shelton  v.  Hampton,  6  Ired.  L.  216; 
Dennis  v.  Tomlinson,  49  Ark.  568, 

6  S.  W.  11;  Peagler  v.  Stabler,  91 
Ala.  308,  9  So.  157;  Stoutz  v.  Rouse, 
84  Ala.  312,  4  So.  170;  McMillan  v. 
Jewett,  85  Ala.  476,  5  So.  145 ;  Clark 
V.  Clough,  65  N.  H.  43.  23  A^tl.  526; 
Wilson  y.  Vanstone,  112  Mo.  315,  20 
S.  W.  612;  Phelan  v.  De  Martin.  85 
Cal.  365,  24  Pac.  725;  Jones  v. 
Poster,  175  111.  459,  51  N.  B.  862; 
Scanlan  y.  Scanlan,  134  111.  630,  25 
N.  E.  652;  Conant  y.  Riseborough, 
139  in.  383,  28  N.  E.  789. 

See.  howeyer.  Whitehead,  y.  Hel- 
len,  76  N.  C.  99;  Lee  y.  Pearce,  68 
N.  C.  76;  McLeod  y.  Bullard,  84  N. 
C.  515,  531. 

In  Whichcote  y.  Lawrence,  3  Ves. 
JiiP.  740,  Lord  Chancellor  Lough- 
hornneh  states  the  rule  with  force 
api    accuracy:     "The   rule   is   laid 


down  not  yery  correctly,  in  most  of 
the  cases,  where  you  find  It  It  is 
stated  as  a  proposition,  that  a 
trustee  cannot  buy  of  the  cestui  que 
trust  Certainly  that  naked  propo- 
sition is  not  corectly  true;  but  an 
emanation  from  that  which  preyails 
in  all  cases,  in  all  laws  and  coun- 
tries where  trusts  are  admitted,  led 
to  great  discussion  in  M'Enzle's  case, 
to  proye  that  the  sale,  where  the 
trustee  to  sell  is  the  purchaser,  is 
ipso  Jure  null;  that  there  is  no  sale, 
no  contracting  party.  That  is  not 
the  real  sense  of  the  proposition; 
but  it  is  this, — whica  is  yery  plain 
in  point  of  equity,  and  a  principle 
of  clear  reasoning, — that  he  who  un- 
dertakes to  act  for  another  In  any 
matter  shall  not  in  the  same  matter 
act  for  himself.  Therefore  a  trustee 
to  sell  shall  not  gain  any  advantage 
by  being  himself  the  person  to  buy. 
He  is  not  acting  with  that  want  of 
interest,  that  total  absence  of  temp- 
tation, that  duty  imposed  upon  him. 
that  he  shall  gain  no  profit." 

"Pugh  y.  Dayis,  96  U.  S.  332. 
337;  Oliyer  y.  Cunningham  (Mich.). 
7  Fed.  689;  Jones  y.  Poster,  175  111. 
459,  51  N.  E.  862:  Sayinrs  ft  Loan 
Aseo.  y.  Dayidsori,  97  Fed.  69G. 
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tion  or  by  constructive  fraud,  he  has  gained  an  unconscionable  advan- 
tage, and  has  purchased  the  equity  of  redemption  for  a  less  price  than 
others  would  have  given.**  In  the  absence  of  fraud,  undue  influence, 
or  confidential  relations,  the  mortgagee  may  purchase  the  equity  of 
redemption  of  the  mortgagor,  upon  the  same  footing  that  any  other 
person  may  purchase  it.* ^ 

The  general  rule  therefore  is  that  the  mortgagee  may  acquire  the 
equity  of  redemption  either  directly  from  the  owner,  or  at  a  sale  by 
his  assignee  in  bankruptcy,  or  by  his  creditor  upon  execution.**  He 
may  acquire  any  title  adverse  to  the  mortgagor,  whatever  it  may  be, 
and  set  it  up  against  his  claim  to  redeem.** 

If  the  mortgage  was  made  by  a  deed  absolute  upon  its  face,  the 
mortgagee  may  show  that  the  equity  of  redemption  was  subsequently 
released  to  him  by  a  parol  agreement  of  the  grantor.*®  In  such  a  case 
the  courts  withhold  their  aid,  and  leave  the  deed,  which  is  absolute  in 
form,  to  carry  the  estate  in  fee,  as  it  purports  to  do.**    The  mortgagor 

**Webb  v.  Rorke,  2  Sch.  ft  Lef.  ing   at    arm's-length    in    the    open 

661,  per  Lord  Redesdale:     Ford  v.  market,  and  no  unfair  or  improper 

Olden,  L.  R.  3  Eq.  461;   Oliver  v.  measures  are  used  or  misrepresenta- 

Cunningham    (Mich.),  7  Fed.   689;  tions  made,  it  would  be  absurd  to 

Russell  V.  Southard,  12  How.  154.  say  that  a  court  of  equity,  years 

*^De   Martin  v.   Phelan,   47   Fed.  afterwards,  when  the  party  selling 

761;   Phelan  v.  De  Martin,  85  Cal.  had  met  with  financial  success,  and 

365,  24  Pac.  725.  acquired  sufficient  means  to  repay 

In  the  case  first  cited  Hawley,  J.,  the  purchase-money,  could  be  called 

said:    "Parties  who  are  in  poor  and  upon  to  annul  the  sale.     It  is  only 

destitute     circumstances,     if     they  in  cases  where  the  bona  fides  of  the 

have  any  property,  and  wish  to  dis-  transaction    is    called    in    question, 

pose  of  it,  are  often  compelled  by  and  when  fraud  or  other  like  causes 

their  necessities  to  se^l  their  prop-  above  enumerated   is  alleged,   that 

erty  for  less  than  its  real  value ;  but  courts  of  equity  are  authorized  to 

if  they  obtain  all  that  they  ask  for  interfere." 

it,  or  voluntarily  accept  what  is  of-  ""Blythe  v.  Richards,  10  Serg.  St 

fered,  and  there  is  no  fraud,  deceit,  R.  261,  13  Am.  Dec.  672. 

oppression,  improper  or  undue  in-  **  Walthall  v.  Rives,  34  Ala.  91; 

fluence,  or  confidential  relations  ex-  Harrison  v.  Roberts,  *6  Fla.  711. 

isting    between     them,     courts    of  *^S  338;.   Shaw  v.   Walbridge,   33 

equity  have  no  jurisdiction,  power,  Ohio  St.  1;   McMillan  v.  Jewett,  85 

or  authority  to  set  aside  such  trans-  Ala.   476,   5   So.   145 ;    Bazemore  v. 

actions.     There  is  in  most  cases  a  Mullins,  52  Ark.  207,  12  S.  W.  474; 

contest  between  the  purchaser  and  Turner  v.  Littlefield,  142  111.  630,  32 

the  seller  of  real  property;  the  pur-  >N.  E.  522.     But  it  has  been   held 

chaser  usually  endeavoring  to  buy  that  a  subsequent  surrender  by  the 

the    property   at   the   lowest   price  mortgagee,  and  the  advancement  of 

the  owner  is  willing  to  take,  and  a  further  sum,  equal,  with  the  pre- 

the  owner  trying  to  get  the  highest  vious  loan,  to  the  agreed  value  of 

price  the   purchaser   Is   willing   to  the  land,  are  not  sufficient  to  divest 

pay.     In  a  certain  sense  the  pur-  the  title  of  the  mortgagor  or  bar 

chaser,    with   ready   money   at  his  his  right  of  redemption.     Jones  v. 

command,   takes  advantage   of  the  Blake.  33  Minn.  362.  23  N.  W.  538. 

circumstances  of  the  owner  who  is  "Peugh  v.  Davis,  96  U.  S.  332; 

ooor.  and  by  reason  of  his  poverty  Trull    v.    Skinner.    17    Pick.    213: 

is  willlnar  to  Pell  for  whatever  1«<  of-  SMney  v.  Davis.  11  Colo.  App.  480, 

fered.     When  the  parties  are  deal-  53  Pac.  686. 
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will  not  be  allowed  to  invoke  the  statute  of  frauds  in  an  action  to 
cancel  the  absolute  deed,  but  this  will  be  left  to  carry  the  estate  in  fee 
as  it  purports  to  do.** 

If  a  mortgagee  accepts  from  his  mortgagor  a  conveyance  of  the 
equity  of  redemption  in  satisfaction  of  the  mortgage  debt,  after  the 
inortgagor  has  dedicated  a  portion  of  the  mortgaged  land  to  the  public 
for  a  park  or  other  public  purpose,  the  mortgagee  acquires  a  title  sub- 
ject to  such  dedication.  While  the  mortgagee  might  have  foreclosed 
his  mortgage  and  conveyed  a  title  free  of  any  incumbrance  placed  upon 
the  property  after  making  the  mortgage,  yet  the  acceptance  by  the 
mortgagee  of  a  deed  in  satisfaction  of  the  debt  gave  to  him  only  such 
title  as  the  grantor  had  at  the  time  when  the  deed  was  executed.*' 

§712.  The  fact  that  the  mortgagee  is  in  possession  does  not 
change  the  rule.  By  taking  possession  he  does  not  become  a  trustee, 
except  in  a  limited  sense.  He  may,  perhaps,  be  called  a  trustee  in  re- 
spect to  his  liability  to  account  for  the  rents  and  profits.**  "No  trust 
is  expressed  in  the  contract ;  it  is  only  raised  by  implication  in  subor- 
dination to  the  main  purpose  of  it;  and  after  that  is  fully  satisfied 
its  primary  character  is  not  fiduciary.'***  A  purchase  by  the  mortgagee 
in  possession  will  be  carefully  scrutinized  when  fraud  is  charged ;  and 
to  avoid  the  purchase  in  equity  it  is  not  necessary  to  show  actual  fraud, 
but  constructive  fraud  is  sufficient  for  that  purpose,  or  even  an  uncon- 
scientious advantage  taken  of  a  mortgagor  in  needy  circumstances, 
which  ought  not  to  be  retained.**  A  grossly  inadequate  price  paid  for 
the  equity  of  redemption  is  ground  for  such  relief.*^ 

An  agreement  made  between  the  mortgagor  «and  mortgagee,  after 
the  making  of  the  mortgage,  that  the  mortgagee  may  purchase  the 

''Bazemore  v.  Mullins,  52  Ark.  **  Archer  v.  Salinas  City,  93  CaL 
207.  12  S.  W.  474,  Cockrell.  C.  J.,  42,  28  Pac.  839. 
said:  "The  doctrine  allowing  a  con-  **Per  Chief  Justice  Shaw,  In  King 
veyance  to  absorb  an  interest  in  v.  State  Mut  F.  Ins.  Co.  7  Gush.  1, 
land  which  the  conveyance  alone  7,  64  Am.  Dec.  683;  Ten  Eyck  v. 
did  not  convey,  in  order  to  prevent  Craig,  62  N,  Y.  406,  422;  Clark  v. 
injury  being  done  to  one  without  Bush,  3  Cow.  151 ;  Duval  v.  P.  ft  M. 
fault,  is  of  frequent  application,  and  Bank,  10  Ala.  636;  Baston  v.  Mont- 
is illustrated  in  the  cases  of  Bram-.  gomery,  90  Cal.  307,  27  Pac.  280. 
ble  V.  Kingsbury,  39  Ark.  131,  and  <"Sir  Thomas  Plumer,  in  Chol- 
Glll  V.  Hardin,  48  Ark.  409,  3  S.  mondeley  v.  Clinton,  2  Jac.  A  Walk. 
W.  519.    In  the  latter  case,  one  who  183. 

had  executed  an  absolute  deed,  to  "*  Russell   v.    Southard,    12    How. 

have  effect  only  as  a  mortgage,  and  139;  Hyndman  v.  Hyndman,  19  Vt 

who  remained  in  possession  of  the  9,    46    Am.    Dec.    171;    Perkins  v. 

land  which  he  conveyed,  was  denied  Drye,    3    Dana,    170;    Chapman   v. 

the  aid  of  equity  to  assert  his  title  Mull,  7  Ired.  Eq.   292;    McLeod  v. 

against  an  innocent  purchaser  from  Bullard,  88  N.  C.  515,  531;   Lee  v. 

the  holder  of  the  legal  title,  because  Pearce,  68  N.  C.  76. 

the  proof  showed  that  he  was  not  ^  McKinstry  v.  Conly,  12  Ala.  678. 
in  position  to  ask  equity." 
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equity  of  redemption  at  an  appraisal,  in  the  absence  of  any  unfair- 
ness in  its  terms,  will  be  held  valid  and  enf  orced.'* 

The  mortgagee  in  possession  may  even  purchase  the  equity  of  re- 
demption at  a  sale  upon  an  execution  in  his  own  favor  issued  upon  a 
judgment  for  a  debt  other  than  the  mortgage  debt ;  and  may  hold  the 
title  adversely  to  the  mortgagor  if  he  does  not  redeem,  as  from  a  sale 
upon  execution.'* 

§  718.  There  is  a  limitation  of  this  rule  whenever  the  mortgagee 
has  either  expressly  assumed  any  duty  to  protect  the  mortgaged  estate 
in  any  particular,  or  such  a  duty  impliedly  arises  from  the  relation 
of  the  parties.  Thus,  for  instance,  it  is  generally  the  duty  of  the  mort- 
gagee in  possession  and  receiving  an  income  from  the  estate  to  pay  the 
taxes  upon  it;  and  therefore  he  is  not  allowed  to  suffer  the  estate  to 
be  sold  for  taxes,  and,  upon  purchasing  it  in,  to  set  up  this  title  as  a 
bar  to  the  mortgagor's  redeeming.  He  is,  on  the  contrary,  regarded 
as  holding  this  title  in  trust  for  the  mortgagor's  benefit.^®®  He  may, 
however,  under  some  circumstances,  acquire  a  tax  title,  and  hold  it 
adversely  to  the  owner  of  the  equity  of  redemption  ;*®*  but  this  is  only 
when  he  is  under  no  obligation  himself  to  pay  the  taxes  on  which  the 
sale  was  made.  Generally  ift  mortgagee  not  in  possession  is  under  no 
obligation  to  pay  the  taxes  on  the  mortgaged  property,  and  it  is  said 
in  some  cases  that  there  is  no  reason  why  he  may  not  acquire  title  to 
the  property  by  a  fair  purchase  at  a  tax  sale.^*^* 

"Austin  v.  Bradley,  2  Day,  466.  ley,  46  Mich.  252,  255,  9  N.  W.  271; 

In  this  case  the  mortgagor,  after  a  Ragor  v.  Lomaz,  22  111.  App.  628; 

breach  of  the  condition,  agreed  in  Woodbury  v.  Swan,  59  N.   H.   22; 

writing  to  make  an  absolute  con-  Fair  v.  Brown,  40  Iowa,  209;  Middle- 

veyance   of  the   premises  by   war-  town   Savings  Bank  v.  Bacharach, 

ranty  deed,  on  command,  at  an  ap-  46  Conn.  413;  Fisk  v.  Brunette,  30 

praisal,  and  that  if  the  appraised  Wis.  102. 

value  should  be  more  than  the  sum  ^^§  680;  Williams  v.  Townsend, 
due  on  the  mortgage,  the  balance  31  N.  Y.  411;  Waterson  v.  Devoe,  18 
should  be  paid  to  the  mortgagor  Kan.  223;  Morrow  v.  Dows,  28  N.  J. 
within  one  year  from  the  date  of  Eq.  459,  note;  Cornell  v.  Woodruft, 
the  agreement  The  appraisal  was  77  N.  Y.  203.  So  where  he  has  as- 
made,  and  the  balance  due  the  mort-  signed  the  mortgage  with  a  guar- 
gagor  was  tendered  within  the  time  anty  of  payment.  Manhattan  Trust 
specified  to  his  executors,  he  having  Co.  v.  Richards  Trust  Co.  13  S.  D. 
died,  and  a  demand  made  of  a  con-  377,  83  N.  W.  425. 
veyance.  The  court  held  that  the  "■§§  lOSO-1134;  Waterson  v.  De- 
agreement  should  be  enforced.  voe,  18  Kan.  223;   Smith  v.  Lewis, 

"•Trimm  v.  Marsh,  54  N.  Y.  599,  20  Wis.  350;    Chapman  v.  Mull,   7 

13  Am.  Rep.  623;  Woodlee  v.  Burch,  Ired.  Eq.   292;    Coombs  v.  Waj-ren, 

43  Mo.   231;    Walthal  v.   Rives,  34  34  Me.  89;  Beckwith  v.  Seborn,  31 

Ala.  92;  Harrison  v.  Roberts,  6  Fla.  W.  Va.  1,  5  S.  E.  453;  Summers  v. 

711.  Kanawha  Co.  26  W.  Va.  159;  East- 

*~  Beckwith  v.  Sebom,  31  W.  Va.  man  v.  Thayer,  60  N.  H.  408.   So  in 

1,  5  S.  E.  453;   Gtorham  v.  Farson,  Minnesota,  under  G.  S.  1878,  ch.  11, 

119  111.  425,  10  N.  B.  1;  Stinson  v.  §  87;  Reimer  v.  Newel,  47  Minn.  237, 

Connecticut  Mut  L.  Ins.  Co.  174  111.  49  N.  W.  865. 

125,  51  N.  E.  193;  Maxfldld  v.  Wil-  See,  however,  Maxfield  v.  Wllley, 

^«     T     ^.  TIT  46  Mich.  252,  9  N.  W.  271. 

46— Jones'  Mort. 


§   714]  HIS  RIGHTS  AGAINST  THE  MORTGAGOR.  72!^ 

The  mortgagee  lawfully  acquires  for  his  own  benefit  and  protection 
any  outstanding  paramount  title.*®* 

§  714.  When  the  payment  of  the  taxes  is  a  duty  on  the  part  of  the 
mortgagee,  he  is  like  a  trustee,  and  cannot  affect  the  rights  of  the 
mortgagor  by  purchasing  the  property  at  a  sale  for  such  taxes.*®*  Such 
is  his  position  when  he  has  taken  possession  of  the  premises  for  the 
purpose  of  foreclosing  his  mortgage.*®*  He  may  pay  the  taxes  and  add 
the  amount  to  the  debt  secured  by  the  mortgage,  but  he  cannot  ac- 
quire an  adverse  title  by  a  purchase  at  a  sale  by  the  tax  collector.*®* 
Moreover,  if  the  mortgagee  has  bought  the  tax  title  for  the  benefit  of 
the  mortgagor  as  well  as  for  his  own  benefit,  he  cannot  afterwards  set 
it  up  against  the  mortgagor  to  defeat  a  redemption  by  him.*®^  If  a 
mortgagee,  standing  in  the  relation  of  a  mortgagee  in  possession,  ac- 
quires a  tax  title,  and  afterwards  sells  the  property  under  his  power 
of  sale  and  becomes  the  purchaser,  he  cannot  set  up  his  tax  title  as 
against  a  right  of  dower  which  was  not  released  in  the  mortgage.*®' 

A  junior  mortgagee  cannot,  before  foreclosure  of  his  mortgage,  ac- 
quire a  title  to  the  premises  paramount  to  a  prior  mortgage  by  taking 
a  tax  deed  of  the  same.  If  the  mortgagee  acquires  such  title  after  fore- 
closure of  his  mortgage  and  purchase  of  the  premises,  he  cannot  set  it 
up  against  the  first  mortgagee  if  the  tax  was  levied  after  he  took  pos- 
session, because  he  would  then  stand  in  the  place  of  a  purchaser,  who 
is  bound  to  pay  the  taxes.*®®  Whether  he  could  gain  any  rights  su- 
perior to  those  of  the  first  mortgagee  by  purchasing  a  tax  title,  out- 
standing at  the  time  of  the  foreclosure  of  his  mortgage,  or  issued 
upon  a  sale  for  taxes  assessed  before  that  time,  and  which  he  was  under 
no  obligation  to  pay,  has  not,  perhaps,  been  decided;  but  it  would 
seem  that  he  should  not  be  allowed  to  set  up  such  title  so  as  to  wholly 
defeat  the  rights  of  the  prior  mortgagee.  Upon  the  ground  that  taxes 
are  charged  as  much  upon  the  mortgage  interest  as  upon  the  equity 
of  redemption,  it  has  been  declared  that  a  subsequent  mortgagee  can- 
not, by  purchasing  the  tax  title,  use  it  adversely  to  the  first  mortgage. 
Such  title  in  his  hands  inures  to  the  protection  rather  than  the  de- 
struction of  the  title  of  the  prior  mortgagee.**® 

^<"GJemes8  v.  Mathews,  27  Minn.  ^<"  Martin    v.    Swofford,    59    Miss. 

320,  7  N.  W.  355.  328;  Moore  v.  Titman.  *4  111.  367. 

*•*  Ten   Eyek   v.   Craig,   62   N.   Y.  »» Walsh  v.  Wilson,  130  Bfass.  124. 

406,  422,  per  Andrews,  J.;  Chicker-  *•  Smith  v.  Lewis,  20  Wis.  360. 

ing  V.  Failes,  26  111.  507;  Moore  v.  "•Horton   v.   Ingersoll,   13    Mich. 

Titman.  44  111.  367.  409. 

^^  Brown  v.  Simons,  44  N.  H.  475.  A  mortgage  hy  a  husband  of  his 

*^  Savings  &  Loan  Soc.  v.  David-  lands  is  valid  as  to  that  part  of 

son,  97  Fed.  696 ;  Brown  v.  Simons,  them  not  constituting  the  homestead 

44  N.  H.  475;  Brevoort  v.  Randolph,  although  his  wife  does  not  join  in 

7  How.  Pr.  398;  Johnson  v.  Payne,  the  deed,  or  the  husband  has  forged 

11  Neb.  269,  9  N.  W.  81.  her  signature  thereto.  North  Amer- 
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As  between  the  first  mortgagee  and  the  second  mortgagee,  it  being 
the  duty  of  one  as  much  as  of  the  other  to  pay  the  taxes,  one  cannot 
acquire  a  tax  title  on  the  mortgaged  property  as  against  the  other.^^^ 
But  if  the  mortgagee  pays  the  taxes  and  his  rights  are  cut  off  by  fore- 
closure of  the  first  mortgage,  he  is  entitled  to  reimbursement.*** 

Whether  the  mortgagee's  lien  is  affected  by  a  tax  sale  depends  upon 
the  statute  in  force  when  the  mortgage  was  made.  There  is  no  doubt 
the  legislature  has  power  to  make  taxes  a  lien  paramount  to  mortgages 
and  other  liens  taken  after  the  enactment  of  a  statute  to  that  effect.*** 
But,  generally,  the  mortgagee  has  the  right  ix)  redeem  from  a  tax  sale, 
within  a  limited  time  after  receiving  notice  of  the  sale.*** 

This  right  to  redeem  is  not  dependejit  upon  his  continuing  to  be  a 
mortgagee,  but  is  an  interest  in  the  land  mortgaged  which  passes  to 
any  grantee  of  the  land  who  claims  under  a  conveyance  of  it  by  the 
mortgagee  whether  before  or  after  the  foreclosure.  Thus  where  there 
was  a  tax  sale  of  land  subject  to  a  mortgage,  the  holder  of  which  aft- 
erwards foreclosed  his  mortgage  by  sale  under  the  power  to  one  who 
reconveyed  the  land  to  the  mortgagee,  the  latter  was  entitled  to  redeem 
from  the  tax  sale  within  the  time  limited  after  actual  notice  to  him  of 
the  tax  sale;  and  the  mortgagee  having  subsequently  conveyed  the 
property  to  another  and  having  taken  a  mortgage  back  from  the  pur- 
chaser the  mortgagee  under  the  mortgage  last  made  was  entitled  to  re-^ 
deem  within  the  same  period.**' 

If  a  mortgagee  of  a  lease  obtains  a  renewal  of  it,  thft  mortgagor  is- 
entitled  to  the  benefit  of  it  on  paying  the  mortgagee  for  his  charges.. 
*Tlie  mortgagee  but  grafts  upon  his  stock,  and  it  shall  be  for  the 
mortgagor's  benefit.''***  The  rule  is  the  same  in  case  the  lease  expired 
before  the  renewal  of  it.  So  if  a  mortgagee,  by  an  agreement  with  the 
mortgagor,  purchases  an  outstanding  prior  incumbrance,  the  mort- 
gagor is  entitled  to  redeem  from  such  outstanding  title  on  payment  of 
the  sum  paid  by  the  mortgagee  for  it. 


lean  Trust  Co.  v.  Lanier,  78  Miss. 
418,  28  So.  804. 

*"  Norton  v.  Metropolitan  L.  Ins. 
Co.  74  Minn.  484,  77  N.  W.  298.  539. 

"•Norton  v.  Metropolitan  L.  Ins. 
Co.  74  Minn.  484,  77  N.  W.  298,  539; 
McLaughlin  v.  Green,  48  Miss.  209; 
Qarretson  v.  Bulte,  44  Iowa,  35 ;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Bulte, 
45  Mich.  113,  7  N.  W.  707. 

'"Public  Schools  V.  Trenton,  30 
N.  J.  Eq.  667,  2  N.  J.  L.  J.  142;  Mor- 
row V.  Dows,  28  N.  J.  Bq.  459;  Dale 
V.  M'Evers,  2  Cow.  118;  Parker  v. 
Baxter,  2  Gray,  185. 


"*As  In  HewYoTk:  1  R.  S.  1875. 
p.  968,  8  121;  Becker  v.  Howard,  66 
N.  Y.  5.  Massaohnsetts:  G.  S.  ch.  12» 
§  36. 

"•Lancy  v.  Ablngton  Sav.  Bank, 
177  Masa  431,  59  N.  E.  115.  And 
see  McGauley  v.  Sullivan,  174  Mass. 
303,  54  N.  E.  842. 

"•  Lord  Chancellor  Nottingham  in 
Rushworth's  case,  Freem.  12;  Rake- 
straw  V.  Brewer,  2  P.  Wms.  511; 
Nesbett  v.  Tredennick.  Ball  &  B.  29; 
Moore  V.  Tltman,  44  111.  367. 


§§  714a,  715]   HIS  rights  against  the  mortgagor. 
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§  714a.   A  loan  company  acting  as  the  agent  of  a  mortgagee  in 

collecting  interest  on  the  mortgage  has  no  right  to  purchase  the  mort- 
gaged land  at  a  tax  sale  and  hold  the  title  so  acquired  as  against  the 
mortgagee,  though  it  had  not  guaranteed  the  loan.  Especially  in  case 
the  president  of  the  loan  company  is  trustee  in  the  trust  deed  taken  as 
security,  and  the  company  accepts  the  agency  of  collecting  the  interest 
on  the  note,  the  relation  is  such  as  to  forbid  its  acquiring  a  prior  lien 
upon  the  property  through  the  purchase  of  a  tax  title.  Where  a  loan 
company  paid  to  the  mortgagee  the  interest  as  it  fell  due  and  taxes 
upon  the  property  which  the  mortgagor  failed  to  repay  but  did  not 
notify  the  mortgagee  of  the  mortgagor's  default^  so  as  to  enable  him  to 
foreclose  the  mortgage  the  loan  company  was  not  allowed  to  claim 
priority  out  of  the  proceeds  of  a  foreclosure  sale  for  such  payments."' 
§  716.  A  mortgagee  cannot  be  divested  of  possession  until  pay- 
ment. Even  where  a  mortgagor  cannot  be  divested  of  his  possession 
without  a  foreclosure  and  sale,  if  the  mortgagee,  or  any  one  standing 
in  his  place,  has  with  the  assent  of  the  mortgagor  obtained  posses- 
sion, neither  the  latter,  nor  any  one  claiming  under  him,  can,  by  an 
action  of  ejectment  or  otherwise  recover  possession  until  the  debt  is 
paid."» 


»"  Bush  V.  Froellch,  14  S.  D.  62,  84 
N.  W.  230. 

^"Arizona  T.:  Bryan  v.  Brasius 
(Ariz.),  31  Pac.  519.  California: 
Spect  V.  Spect,  S8  Cal.  437,  26  Pac. 
203;  Prink  v.  Le  Roy,  49  Cal.  314. 
lUlnols:  Dlckason  v.  Dawson,  85  111. 
53;  Nicholson  v.  Walker,  4  Bradw. 
404.   Minnesota:    Martin  v.  Fridley, 

23  Minn.  13;  Jones  v.  Rlgby,  41 
Minn.  530,  43  N.  W.  390.  Montana: 
Fee  V.  Swingly,  6  Mont.  596,  13  Pac. 
375.  Hew  Jersey:  Den  v.  Wright,  7 
N.  J.  L.  175.  §  674.  Hew  York: 
Casey  v.  Buttolph,  12  Barb.  637;  St 
John  V.  Bumpstead,  17  Barb.  100; 
Munro  v.  Merchant,  26  Barb.  383; 
Winslow  V.  McCall,  32  Barb.  241; 
Randall  v.  Raab,  2  Abb.  Pr.  307; 
Jackson  v.  Bowen,  7  Cow.  13; 
Trimm  v.  Marsh,  54  N.  Y.  •599; 
Craft  V.  Merrill,  14  N.  Y.  456;  Sahler 
V.  Signer,  44  Barb.  606;  Madison 
Ave.  Church  v.  Oliver  St.  Church, 
73  N.  Y.  82;  Hubbell  v.  Moulson.  53 
N.  Y.  225,  13  Am.  Rep.  519;  Pell  v. 
Ulmar,  18  N.  Y.  139;  Watson  v. 
Spence,  20  Wend.  260;  Fox  v.  Lipe, 

24  Wend.  164;  Phyfe  v.  Riley,  15 
Wend.  248,  30  Am.  Dec.  55;  Van 
Dyne  v.  Thayre,  14  Wend.  233; 
Fogal  V.  Pirro,  17  Abb.  Pr.  113,  10 
Bosw.  100;  Chase  v.  Peck,  21  N.  Y. 


581,586.  Oregon:  Roberts  v.  Suther- 
lin,  4  Oreg.  219;  Cooke  v.  Cooper, 
18  Oreg.  142,  22  Pac.  945.  Pennayl- 
vania:  Wells  v.  Van  Dyke,  109  Pa. 
St.  330.  Texas:  Bosae  v.  Johnson, 
73  Tex.  608,  11  S.  W.  860;  Duke  v. 
Reed.  64  Tex.  705;  Loving  v.  Mil- 
liken,  59  Tex.  423.  Wisconsin:  Hen- 
nesy  v.  Farrell,  20  Wis.  42,  46; 
Brlnkman  v.  Jones,  44  Wis.  498, 
512;  Tallman  v.  Ely,  6  Wis.  244. 

In  Kortright  v.  Cady.  21  N.  Y. 
343,  365,  88  Am.  Dec.  146,  Chief  Jus- 
tice Comstock,  In  the  Court  of  Ap- 
peals of  New  York,  speaking  of  the 
use  of  this  action  for  the  recovery 
of  possession  of  the  mortgaged 
premises,  said:  "When  the  legrisla- 
ture  by  express  enactment  denied 
this  remedy  to  mortgagees,  they  un- 
doubtedly supposed  they  had  swept 
away  the  only  remalninr  vestige  of 
the  ancient  rule  of  the  common  law, 
which  regarded  a  mortgage  as  a  con- 
veyance of  the  freehold;  yet  I  see 
nothing  inconsistent  or  anomalous 
in  allowing  the  possession,  once  ac- 
quired for  the  purpose  of  satisfying 
the  mortgage  debt,  to  be-  retained 
until  that  purpose  is  accomplished. 
When  that  purpose  Is  attained,  the 
possessory  right  instantly  ceases, 
and  the  title  is,  as  before,  in  the 
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[§  716 


A  mortgagee  who  has  acquired  possession  before  his  mortgage  be- 
came due,  by  virtue  of  some  other  title,  is  to  be  deemed  at  the  matur- 
ity of  his  mortgage  as  holding  as  a  mortgagee  in  possession  upon  a  for- 
feiture ;  and  therefore,  although  he  has  lost  the  title  under  which  he 
originally  entered,  he  may  defend  his  possession  under  his  mortgage.  "• 

The  mortgagee's  right  to  enter  in  any  lawful  mode  and  hold  posses- 
sion of  the  mortgaged  premises  may  be  presumed  from  the  mortgage 
itself,  unless  there  be  some  agreement  modifying  the  presumption.  Al- 
though he  cannot  recover  possession  by  ejectment,  being  in  posses- 
sion he  may  hold  possession.  Even  when  one  is  a  trespasser  in  the  first 
instance,  and  while  holding  in  this  way  takes  an  assignment  of  a  mort- 
gage, it  would  seem,  after  forfeiture  at  least,  that  the  mortgagor's  con- 
sent to  his  holding  possession  would  be  inferred  from  the  mortgage 
itself.***  At  any  rate,  one  who  has  entered  in  this  way  may,  after  for- 
feiture, defend  his  possession  as  assignee  of  the  mortgagee  ;***  but  the 
mortgage  before  default  would  not,  it  would  seem,  enable  him  to  de- 
fend his  wrongful  possession  of  the  premises.*^* 

But  possession  obtained  by  a  mortgagee  through  collusion  with  the 
mortgagor's  tenant  is  unlawful,*^'  and  confers  no  right,  where  a  mort- 
gage does  not  vest  the  fee  in  the  mortgagee  upon  breach  of  the  condi- 
tion. 

§  716.  If  tlie  mortgagee  lawfully  obtains  possession  after  forfei- 
ture, the  mortgagor  cannot  recover  possession  without  satisfying  the 
mortgage.***  He  cannot  maintain  ejectment  for  the  premises ;  his  rem- 
edy is  by  a  bill  to  redeem.***  An  assignee  of  the  mortgage  has  the  same 

mortgagor,  without  a  reconveyance. 
The  notion  that  a  mortgagee's  pos- 
session, whether  before  or  after  de- 
fault, enlarges  his  estate,  or  in  any 
respect  changes  the  simple  relation 
of  debtor  and  creditor  between  him 
and  his  mortgagor,  rests  upon  no 
foundation.  We  may  call  it  a  just 
and  lawful  possession,  like  the  pos- 
session of  any  other  pledge;  but 
when  its  object  is  accomplished,  it  is 
neither  Just  nor  lawful  for  an  in- 
stant longer."  To  like  effect  see 
Brinkman  v.  Jones,  44  Wis.  498. 

"•Winslow  V.  McCall,  32  Barb. 
241;  Bolton  v.  Brewster,  32  Barb. 
389.  Contra,  Gable  v.  Ellis,  86  III. 
525. 

»*»  Madison  Ave.  Church  v.  Oliver 
St.  Church,  9  J.  &  Sp.  369,  per  Sedg- 
wick, J.,  73  N.  Y.  82. 

*"  Madison  Ave.  Church  v.  Oliver 
St.  Church,  9  J.  &  Sp.  369,  per  Sedg- 
wick, J..  73  N.  Y.  82. 


^"Madison  Ave.  Church  v.  Oliver 
St.  Church,  73  N.  Y.  82,  19  Abb.  Pr. 
105. 

*»  Russell  V.  Ely,  2  Black,  575; 
Sahler  v.  Signer,  44  Barb.  606. 

'"Longfellow  v.  Fisher,  69  Minn. 
307,  72  N.  W.  118. 

'»Romig  V.  Gillett,  187  U.  S.  Ill; 
Bryan  v.  Brasius,  162  U.  S.  415; 
Brobst  V.  Brock,  10  Wall.  519;  Den 
V.  Wright,  7  N.  J.  L.  175,  11  Am. 
Dec.  546;  Hennesy  v.  Farrell,  20 
Wis.  42;  Gillett  v.  Eaton,  6  Wis.  30; 
Tallman  v.  Ely,  6  Wis.  244;  Stark 
V.  Brown,  12  Wis.  572,  78  Am.  Dec. 
762;  Pace  v.  Chadderdon,  4  Minn. 
499 ;  Harper  v.  Ely,  70  111.  581 ;  Hall 
V.  Lance,  25  lU.  277;  Keil  y\  Healey, 
84  111.  104;  Fountain  v.  Bookstaver, 
141  111.  461,  31  N.  B.  17;  Rodriguez 
V.  Hayes,  76  Tex.  225,  13  S.  W.  296; 
Wells  V.  Rice,  34  Ark.  346. 
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right  in  this  respect  although  he  hold  only  an  equitable  assignment 
of  it.^" 

A  mortgagor  cannot  maintain  ejectment  against  the  mortgagee  in 
possession  after  condition  broken,  upon  proof  that  he  has  tendered 
what  he  claimed  was  the  amount  due  on  the  mortgage,  without  prov- 
ing that  the  sum  tendered  was  the  full  amount  due.  An  accounting 
between  the  parties  as  to  the  amoimt  remaining  due  cannot  be  settled 
in  such  action."^ 

By  the  purchase  of  an  overdue  mortgage,  one  already  in  lawful  pos- 
session of  the  premises,  as,  for  instance,  when  he  has  entered  with  the 
^  owner's  consent,  under  a  contract  to  purchase  them,  may  by  virtue 
of  such  title  hold  them  until  the  debt  is  paid.***  But  if  he  has  not 
acquired  the  mortgage  title  at  the  time  of  the  bringing  of  suit  against 
him  to  recover  possession  of  the  mortgaged  premises,  his  subsequent 
purchase  of  the  mortgage  will  not  avail  him  as  a  defence.*** 

The  beneficiary  under  a  trust  deed  after  condition  broken  entered 
upon  the  premises,  and  without  any  sale  under  the  trust  deed  con- 
veyed the  estate.  The  maker  of  the  deed  of  trust  brought  an  action 
of  ejectment*  against  the  purchaser,  and  it  was  held  that  although  the 
conveyance  did  not  pass  to  him  the  legal  title,  it  operated  as  an  as- 
signment of  the  equity  of  the  beneficiary;  and  that  being  in  posses- 
sion, he  could  defend  successfully  against  the  grantor,  imless  he  paid 
the  debt  secured.**^  He  is  not  a  mere  stranger  setting  up  a  title  in 
another.*'* 

717.  In  a  few  States,  however,  by  virtue  of  peculiar  provisions  of 
statute,  the  mortgagor  may  recover  possession  from  the  mortgagee  at 
any  time  before  his  rights  have  in  some  manner  been  foreclosed.*** 
If  he  goes  into  possession  without  permission  of  the  mortgagor,  he  may 
be  removed  by  suit  in  ejectment.*'*  Having  a  right  of  possession  by 
statute,  it  is  held  that  he  may  enforce  the  right.  His  right  to  posses- 
sion must  exclude  the  mortgagee's  right  to  hold  it.  *nt  would  be  ab- 
surd,''  said  Mr.  Justice  Campbell,  "to  hold  there  could  be  a  right  of 

"•Kilgour  V.  Gockley,  83  111.  109;  »»Hall  v.  Bell.  6  Met.  431. 

Fountain  v.  Bookstaver,  141  111.  461,  "» Johnson  v.  Houston,  47  Mo.  227. 

31  N.  B.  17;    Barrett  v.   Hinckley.  »"  Woods  v.  Hilderbrand.  46  Mo. 

'    124  111.  32.  14  N.  E.  863.  7  Am.  St.  284.  2  Am.  Rep.  513. 

Rep.   331.    in   principle,   Harper  v.  "^Humphrey   v.    Hurd.    29    Mich. 

Ely,    70    111.    581.    and    Oldham    v.  44;  Lee  v.  Clary.  38  Mich.  223;  Ca- 

Pfleger.  84  111.  102,  are  to  the  same  ruthers  v.  Humphrey.  12  Mich.  270: 

effect.  Morrow   v.    Morgan.    48   Tex.   304: 

^  Fountain  v.  Bookstaver,  141  111.  Mills  v.  Heaton.  52  Iowa.  215.  217. 

461,  31  N.  B.  17;  Oldham  v.  Pfleger.  12  N.  W.  1112. 

84  111.  102.  "» Newton  v.  McKay,  30  Mich.  880; 

**  Madison  Ave.  Church  v.  Oliver  Lewis  v.  Hamilton,  26  Colo.  263,  58 

St.  Church,  2  Robert.  642,  3  Robert.  Pac.  196. 
670,  19  Abb.  Pr.  105,  1  Abb.  Pr.  N. 
S.  214.  73  N.  Y.  82. 
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possession  which  could  not  lawfully  be  enforced."^**  When  the  mort- 
gagee has  entered  by  permission,  it  would  seem  that  his  possession 
<x)uld  not  be  disturbed  by  the  mortgagor  without  redemption ;  but  in 
«uch  case  his  authority  would  be  regarded  as  resting  upon  the  license, 
and  not  upon  the  mortgage."'  If  the  mortgagee  goes  into  possession 
with  the  mortgagor's  consent,  this  tenancy  is  at  least  as  good  as  a  ten- 
ancy at  will,  and  cannot  be  destroyed  without  notice."® 

718.  Writ  of  «ntry. — If  the  possession  of  a  mortgagee  after  entry 
is  interfered  with  by  the  mortgagor  or  those  claiming  under  him,  the 
mortgagee  may  maintain  his  title  and  his  right  to  possession  by  a  writ 
of  entry,  declaring  his  own  seisin,  and  may  have  an  absolute  judgment 
for  possession  as  at  common  law,  with  damages  for  the  rents  and 
profits  of  which  he  was  wrongfully  deprived.^"'  Such  judgment  does 
not  interfere  with  the  mortgagor's  right  to  redeem,  and  upon  redemp- 
tion to  claim  the  rents  and  profits  so  recovered.  Moreover,  when  the 
mortgagee  has  not  been  disturbed  in  his  possession,  but  he  has  either 
before  or  after  condition  broken  the  right  of  possession,  he  may  have 
judgment  at  common  law  against  the  mortgagor  in  a  writ  of  entry, 
without  producing  the  mortgage  note  or  other  evidence  except  the 
mortgage  itself,  unless  the  defendant  claims  the  conditional  judgment 
where  foreclosure  may  be  had  by  this  process.^'® 

§  719.  Ejectment. — After  the  maturity  of  the  mortgage,  a  mort- 
gagee, without  foreclosure  or  sale,  may  maintain  ejectment  against 
the  mortgagor,  without  giving  him  previous  notice.^'*  A  second  mort- 
gagee may  maintain  the  action,  although  there  be  an  outstanding  first 
mortgage  still  unsatisfied.  The  first  mortgagee  is  regarded  as  holding 
the  legal  title  only  for  the  purpose  of  enforcing  payment  of  the  debt.^**^ 

If  the  mortgagee  bring  ejectment  for  possession  of  the  property, 
the  defendant  may  prove  by  parol  that  the  mortgage  debt  has  been 
paid.  After  the  mortgage  debt  has  been  satisfied,  or  has  become  barred 
by  the  statute  of  limitations,^**  the  mortgagee  cannot  maintain  an 

"*  Newton  v.  McKay,  30  Mich.  380.  "•  Allen   v.   Ranson,   44   Mo.    263, 

"■Newton  v.  McKay,  30  Mich.  380,  100  Am.  Dec.   282;    Carroll  v.  Bal- 

per  Campbell,  J.;  Reading  v.  Water-  lance,   26  111.  9,  79  Am.  Dec.  354; 

man,  46  Mich.  107,  8  N.  W.  691.  Johnson  v.  Watson,  87  111.  535;  Ford 

'»  Byers  v.  Byers,  65  Mich.  598,  32  v.  Steele,  54  Vt.  562. 

N.  W.  831.  "•  Savage  v.  Dooley,  28  Conn.  411, 

*"  Stewart  v.  Davis,  63  Me.  539;  73  Am.  Dec.  680;  Rosevelt  v.  Stack- 
Miner  V.  Stevens.  1  Cush.  468,  per  house,  1  Cow.  122;  Gray  v.  Jenks,  3 
Shaw,  C.  J.    "The  action  is  there-  Mason,  520; 

fore  against  wrong-doers,  and  not  "'Schumann  v.  Sprague,  189  111. 

against  mortgagors."  425,  59  N.  E.  945;  McMillan  v.  Mc- 

>»  Morse  v.  Stafford,  95  Me.  31,' 49  Cormick,  117  111.  79,  7  N.  E.  132; 

Atl.   45;    Howard  v.   Houghton,   64  Pollock  v.  Maison,  41  111.  516. 
Me.  445;  Treat  v.  Pierce,  53  Me.  71. 
77. 
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action  at  law  to  recover  possession,  although  the  mortgage  has  not 
been  formally  discharged. 

In  such  suit,  however,  the  mortgagor  cannot  introduce  evidence  to 
show  that  the  mortgage  is  one  of  indemnity,  and  that  the  mortgagee 
has  suffered  no  damage.***  Even  the  admissions  of  the  mortgagee 
that  the  mortgage  is  not  a  lien  are  not  admissible,  except  in  favor  of 
a  subsequent  purchaser  or  incumbrancer,  who  has  been  misled  by 
them.***  The  mortgage  alone,  duly  executed,  acknowledged,  and 
recorded,  is  admissible  in  evidence  of  the  mortgagee's  title  to  the 
land  mortgaged,  without  first  producing  the  notes  which  it  was  given 
to  secure.*** 

A  cestui  que  trust  in  a  trust  deed  is  not  a  mortgage,  and  has  no 
such  title  as  will  enable  him  to  maintain  ejectihent.*** 

Where  a  mortgage  is  regarded  as  a  lien  merely,  the  legal  title  re- 
maining in  the  mortgagor,  the  mortgagee  cannot  maintain  ejectment 
against  him.***  Even  if  the  mortgage  be  in  the  form  of  an  absolute 
deed,  neither  the  grantee,  nor  a  purchaser  from  him  with  notice  of 
the  nature  of  the  deed  as  a  security,  has  such  a  title  to  the  land  as 
will  sustain  ejectment  against  the  mortgagor.**^ 

In  Michigan  ejectment  of  the  mortgagor  by  the  mortgagee  is  for- 
bidden by  statute.  The  mortgagor  cannot  be  disturbed  in  his  posses- 
sion until  foreclosure  is  absolute.  The  parties  cannot  even  by  an 
agreement  in  the  mortgage  abridge  the  mortgagor's  right  of  posses- 
sion.*** 

§  720.  Forcible  entry  and  detainer. — This  process  is  not  applica- 
ble to  the  case  of  a  mortgagee  who  has  attempted  to  take  possession 
under  a  mortgage  for  a  breach  of  condition,  and  whose  attempt  has 
been  repelled  by  force.**®  The  remedy  is  by  a  writ  of  entry.  The 
defendant  has  the  right  to  have  the  court  inquire  and  determine  how 
much  is  due  upon  the  mortgage,  and  also  has  a  right  to  have  a  condi- 
tional judgment  entered,  which,  under  the  practice  in  Maine  and 
Massachusetts,  delays  for  two  months  the  issue  of  the  execution,  and 
gives  a  chance  for  redemption.*"® 

"'Jackson  v.  Jackson,  5  Cow.  173.  ing  Co.  169  U.  S.  295.  18  S.  Ct.  347r 

**»  Jackson  v.  Jackson,  5  Cow.  173.  Hogan    v.    Kurtz,    94    U.    S.    773; 

***  Smith  V.  Johns,  3  Gray.  517.  Hughes  v.  Edwards.  9  Wheat.  489; 

**"Barnum  v.  Cook,  14  Mo.  App,  Lamed  v.  Clarke,  8  Cash.   29,  31; 

590.  Anderson   v.    Strauss,   98    111.   485; 

^^Murray  v.  Walker,  31  N.  Y.  399;  Steele  v.  Bond,  28  Minn.  267,  273, 

Teal  V.  Walker,  111  U.  S.  242,  4  S.  9  N.  W.  772. 
Ct.  420.  "« Walker   v.    Thayer,    113    Mass.. 

"'Berdell  v.  Berdell,  33  Hun,  535.  36;  Gerrish  v.  Mason,  4  Gray,  432; 

^«  Batty   V.   Snook,   5   Mich.   231;  Hastings    v.    Pratt,    8    Cush.    121; 

Hazeltine  v.  Granger,  44  Mich.  503,  Lamed  v  Clarke.  8  Cush.  29;  Clem- 

7  N.  W.  74.  ent  v.  Bennett,  70  Me.  207,  Dunning 

**»  Willis  V.  Eastern  Trust  &  Bank-  v.   Finson,  46  Me.  546,  553;    Reed 
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Neither  a  mortgagee  who  has  not  taken  possession  of  the  mort- 
gaged premises,  nor  a  purchaser  at  a  sale  under  the  power,  can  main- 
tain this  process  for  the  purpose  of  obtaining  possession  of  the  prop- 
erty. The  object  of  the  statute  is  to  give  a  speedy  remedy  to  those 
who,  being  in  possession  of  land,  are  unlawfully  dispossessed  by  force, 
and  not  to  permit  questions  of  title  to  be  tried  by  a  summary  process 
before  an  inferior  tribunal.**^ 

For  the  same  reason  a  lessee,  who  has  never  been  in  possession  of 
the  premises,  and  who  acquires  title  through  a  purchaser  at  a  mort- 
gagee's sale,  neither  the  purchaser  nor  the  mortgagee  having  ever  been 
in  possession,  cannot  maintain  this  process.^^^ 

Where  a  party,  in  giving  a  trust  deed,  acknowledges  himself  the 
tenant  of  the  trustee,  and  covenants  that,  if  he  fails  to  surrender  im- 
mediate possession  to  the  purchaser  in  case  of  a  sale  under  the  power 
therein,  an  action  of  forcible  detainer  may  be  employed  to  dispossess 
him,  the  action  will  lie  against  him  upon  the  happening  of  the  con* 
tingency.*** 

§  721.  A  mortgagee  who  has  entered  for  condition  broken  may 
maintain  trespass  for  mesne  profits  against  one  who  is  in  possession 
of  the  premises  under  the  mortgagor,  and  refuses  to  yield  possession, 
although  the  entry  may  not  have  been  sufficient  for  the  purpose  of 
foreclosure.^**  A  mortgagee  in  possession  may  maintain  a  complaint 
in  his  own  name  for  damages  caused  by  flowing  imder  a  mill  act.***^ 
For  an  injury  to  the  freehold  rather  than  to  the  possession,  a  mort- 
gagee not  in  actual  possession  may,  after  condition  broken,  maintain 
trespass  against  the  mortgagor;  as,  for  instance,  for  cutting  and  car- 
rying to  market  timber  trees  standing  on  the  mortgaged  land.  After 
condition  broken  the  mortgagee's  right  to  possession  accrues,  and  car- 
ries with  it  the  right  to  sue  in  trespass  for  such  an  injury.  The  pos- 
session of  the  mortgagor  is  not  adverse,  and  an  injury  to  the  freehold 
is  beyond  a  matter  of  possession  of  the  mortgagor;  and  whoever  be 
the  wrong-doer,  he  is  amenable  to  the  mortgagee  for  a  violation  of 
his  rights.*'^* 

III.     His  Liability  to  Third  Persons. 

§  722.  As  between  the  original  parties  the  release  of  a  part  of  the 
premises  does  not  affect  the  mortgagee's  lien  upon  the  residue.    This 

V.  Elwell,  46  Me.  270;  Necklace  v.  Ames,  8  Met.  1.   And  see  Miner  v. 

West,  33  Ark.  628.  Stevens,  1  Gush.  482;   Bangor  Sav. 

"» Boyle  V.  Boyle,  121  Mass.  85;  Bank  v.  Wallace,  87  Me.  28,  32  AtU 

Pioneer    Loan    Co.    v.    Powers,    47  716. 

Minn.  269,  50  N.  W.  227.  >»  Ballard  v.  Ballard  Vale  Co.  5 

"*  Woodside  v.  Ridgway,  126  Mass.  Gray,  468. 

292.  '«•§    695;    Page   v.   Robinson.   10 

"•Chapin  v.  Billings,  91  111.  539.  Cush.  99;  Stowell  v.  Pike,  2  Me.  387. 

»*  Northampton    Paper    Mills    v.  "' §§  981,  982;  Coutant  v.  Servoss^ 
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is  boimd  for  the  whole  debt.^'^  But  as  against  others  who  haye  liens 
upon  portions  of  the  mortgaged  premises^  a  mortgagee  with  notice  of 
such  liens  has  no  right  to  release  any  portion  of  the  mortgaged  prem- 
ises to  the  injury  of  the  owners  of  such  liens.*'*  It  is  only  after  re- 
ceiving notice  of  such  liens  that  he  becomes  responsible  for  his  acts 
in  releasing  portions  of  the  land.****  But  if  the  mortgagee  receives  a 
fair  value  for  the  property  released^  and  applies  this  to  the  payment 
of  a  prior  incumbrance  which  the  mortgagor  had  assumed  the  payment 
of,  the  latter  is  not  discharged  from  his  liability,  especially  if,  know- 
ing of  the  intended  release,  he  advises  the  making  of  it.**^  This  rule, 
however,  does  not  apply  when  the  unreleased  portions  subsequently 
mortgaged  are  ample  security  for  both  mortgages.*** 

The  mortgagee,  by  releasing  one  of  two  parcels  of  land  which  are 
charged  with  the  burden  of  the  incumbrance,  may,  to  the  extent  of 
the  value  of  the  lot  so  released,  diminish  his  security ;  because  in  such 
case  the  purchaser  of  the  other  parcel  cannot  compel  the  purchaser  of 
the  parcel  so  released  to  contribute,  and  the  mortgagee  who  has  inter- 
fered and  discharged  a  portion  of  his  lien  must  in  effect  make  contri- 
bution, by  abating  such  a  proportion  of  the  sum  due  on  the  mortgage 
as  the  value  of  the  parcel  released  bore,  at  the  time  of  the  execution 
of  the  mortgage,  to  the  value  of  both  parcels.*** 

A  mortgagee  who  knows  that  portions  of  the  mortgaged  prenuses 
have  been  subsequently  conveyed  or  incumbered  is  not  allowed  in 
equity  to  release  those  parts  of  the  land  on  which  he  has  the  only 
lien,  and  to  enforce  his  entire  claim  upon  those  portions  in  which 

8  Barb.  128;  Hazle  v.  Bendy,  173  111.  purpose  is  entitled  to  the  benefit  of 

302,  50  N.  E.  671.  subrogation  to  the  mortgage  title. 

""Paxton  V.  Harrier,  11  Pa.  St.  To    release    any    particular    parcel 

:812;   M'Lean  v.  Lafayette  Bank,  3  from  the  mortgage  Incumbrance,  is 

McLean,  587;  Blair  v.  Ward,  10  N.  to  make,  as  respects  that  any  such 

J.  Bq.  119;  Cogswell  v.  Stout,  82  N.  subrogation  impossible.    The  mort- 

-J.  Eq.  240;  Harrison  v.  Ouerin,  27  N.  gagee  therefore  releases  at  his  peril. 

■J.  Eq.  219;  Vanorden  v.  Johnson,  14  if  he  had  notice  of  the  conveyance 

N.   J.   Eq.   376,   82   Am.   Dec.    254;  out  of  which  the  equities  in  ques- 

Kelley  v.  Whitney,  45  Wis.  110,  30  tion  arise;  and,  if  he  does  so  with- 

Am.  Rep.   697;    Wolf  v.  Smith,  36  out  receiving  from  the  releasee  his 

Iowa,  454;    Brooks  v.  Benham,  70  proper    contributory    share    of   the 

Conn.  92,  38  Atl.  908,  66  Am.  St  87.  debt  he  is  still  equitably  chargeable 

In  this  case  the  court  says:    "While  with  the  receipt  of  that  share,  in 

the  whole  of  the  debt  is  secured  by  favor  of  the  owners  of  the  remain- 

the  whole  of  the  land,  each  parcel  ing    parcels."     Citing    Stevens    v. 

of  the  land,  as  between  the  differ-  Cooper,  1  Johns.  Ch.  425,  7  Am.  Dec. 

ent   proprietors,    is   equitably    sub-  499. 

Ject  only  to  so  much  of  the  debt  as  "•  Vanorden  v.  Johnson,  14  N.  J. 

corresponds  to   the   proportion   be-  Eq.  376.  82  Am.  Dec.  254. 

tween  its  value  and  the  value  of  all  ^^  Williams  v. .  Wilson,  124  Mass. 

the  land;  and,  if  its  owner  should  257. 

be  compelled  to  redeem  the  mort-  '•^Kelley  v.  Whitney,  45  Wis.  110. 

gage,  he  can  resort  to  the  others  for  30  Am.  Rep.  697. 

a  ratable  contribution,  and  for  that  ^'^  Parkman  v.  Welch.  19  Pick.  231. 
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others  have  become  interested.  Justice  may  require  that  the  lien  of 
the  mortgage  be  extinguished  as  to  those  parts  in  which  subsequent 
parties  have  become  interested.***  But  if  they  can  be  protected  with- 
out that,  he  may  still  enforce  his  mortgage  against  the  remaining 
portions  of  the  land,  so  far  as  he  can  be  allowed  to  do  so  consistently 
with  their  protection.  If  the  jnprtgagee,  after  actual  notice  of  an 
absolute  sale- of  a  portion  of  the  premises  by  the  mortgagor,  releases 
other  portions,  the  mortga^  is  discharged  wholly  or  pro  tanto,  accord- 
ing to  the  circumstances,  upon  that  part  o^Tied  by  such  subsequent 
purchaser.  The  purchaser  or  mortgagee  of  the  part  of  thfe  porperty 
remaining  may  insist  on  a  credit  upon  the  mortgage  debt  of  a  sum 
equal  to  the  value  of  the  property  released.*'* 

Where  a  mortgagee  releases  several  parcels  of  land  covered  by  the 
mortgage,  upon  payment  of  amounts  proportionate  to  the  value  which 
they  bear  to  the  mortgage  debt,  and  all  the  remaining  lot§,  except  one 
in  possession  of  a  purchaser  from  the  mortgagor,  are  subsequently  sold 
under  foreclosure  of  the  mortgage  for  amounts  not  .proportionate  to 
the  actual  value  which  they  bear  to  the  mortgage  debt,  but  without 
any  fault  on  the  part  of  the  mortgagee,  the  remaining  lot  is  subject 
to  the  payment  of  the  balance  of  the  mortgage  debt.*** 

A  provision  in  a  mortgage  that  the  mortgagee  shall  release  parts  of 
the  mortgaged  premises,  on  request  of  the  mortgagor  or  his  heirs  or 
assigns,  upon  the  payment  of  a  fixed  price  per  acre,  is,  so  far  as  the 
price  is  concerned,  for  the  protection  of  the  mortgagee;  and  if  the 
mortgagee,  at  the  request  of  a  grantee  of  the  mortgagor,  release  parts 
of  the  premises  at  a  less  price,  but  for  a  price  not  less  than  the  value 
of  the  land,  the  liability  of  the  mortgagor  to  pay  a  deficiency  is  not 
aflfected,  in  the  absence  of  any  notice  to  the  mortgagee  of  the  assump- 
tion of  the  mortgage  debt  by  the  grantee,  and  notice  not  to  release  for 
a  less  sum  than  that  stipulated  for.*** 

The  rights  of  parties  claiming,  under  separate  conveyances  from 
the  mortgagor,  different  parts  of  the  mortgaged  premises,  are  several 
and  not  joint,  as  to  any  question  arising  upon  releases  of  other  parts 
of  the  mortgaged  property  by  the  mortgagee.**^ 

Where  two  lots  are  covered  by  a  mortgage,  and  the  mortgagor  con- 
veys one  lot  free  of  the  lien,  and  afterwards,  in  the  same  manner,  the 
other  lot,  the  mortgagee  may  release  the  lot  sold  to  the  first  purchaser 

'«Parkman    v.    Welch,    19    Pick.  Bank,  4   Bradw.   305;    Hall   v.   Bd- 

231 ;   Deuster  v.  McCamus,  14  Wis.  wards,  43  Mich.  473,  5  N.  W.  652. 

307;  Kelley  v.  Whitney,  45  Wis.  110,  '"Hawhe  v.  Snydaker,  86  111.  197; 

30  Am.  Rep.  697;  Stevens  v.  Cooper,  Ames  v.  Witbeck.  179  111.  458,  485, 

1  Johns.  Ch.  425,  7  Am.  Dec.  499;  53  N.  E.  969. 

Guion  V.  Knapp,  6  Paige,  35,  29  Am.  *»  Barney  v.  Myers.  28  Iowa,  472. 

Dec.  741;  Benton  v.  Niccll,  24  Minn.  '*  Woodruff  v.  Stickle,  28  N.  J.  Eq. 

221;    Warner  v.   De  Witt  Co.   Nat.  ^'^  Hawhe  v.  Snydaker,  86  111.  197. 
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without  releasing  his  lien  upon  the  lot  subsequently  sold,  for  the  lot 
of  the  second  purchaser  would  be  first  subject  to  sale  if  the  mortgage 
had  not  been  discharged  on  the  other  lot.  And  the  rule  would  be  tiie 
same  though  the  first  purchaser,  having  entered  into  possession,  did 
not  actually  receive  his  deed  till  after  the  making  of  the  deed  to  the 
second  purchaser,  who  had  notice  of  the  prior  sale  of  the  other  lot.*** 
Where,  upon  a  sale  of  a  part  of  the  mortgaged  land,  the  mortgagee 
subsequently  releases  to  the  mortgagor  the  part  remaining  unsold, 
without  the  assent  or  agreement  of  the  purchaser,  such  release  does 
not  prejudice  the  rights  of  such  purchaser  of  the  part  which  was  sold, 
if  the  mortgagee  gave  such  release  with  knowledge  of  the  rights  and 
equities  of  the  purchaser.  If  the  part  released  is  suflScient  to  satisfy 
the  entire  debt,  the  mortgagee  cannot  resort  to  the  part  which  has 
been  sold,  but  such  release  operates  as  a  discharge  of  the  lien  to  the 
extent  of  the  value  of  the  land  released.^** 

§  723.  The  mortgagee  who  has  actual  or  conttmctiye  notice  of 
the  equity  of  sucli  purchaser  must  regard  it ;  and  therefore  if  he  re- 
leases a  part  of  the  mortgaged  estate,  he  must  abate  a  proportionate 
part  of  the  mortgage  debt  as  against  such  purchaser.^^**  A  purchaser, 
for  value  of  part  of  the  land  covered  by  mortgage,  is  entitled  to  compel 
the  mortgagee  first  to  exhaust  his  lien  upon  the  unsold  portion  before 
resorting  to  the  part  sold.^^*  But  the  mere  record  of  a  subsequent 
conveyance  by  the  mortgagor  of  a  part  of  the  premises  is  not  con- 
structive notice  of  it  to  him.*^*  If,  however,  the  mortgagee  subse- 
quently takes  a  deed  or  mortgage  of  a  part  of  the  same  property,  he 
is  thereby  driven  to  the  record,  and  is  bound  by  the  notice  which  the 
record  affords  at  that  time.^^'  Neither  is  it  the  duty  of  the  mort- 
gagee to  make  inquiry  whether  a  junior  incumbrancer  has  inter- 
vened.*^*    It  would  be  reasonable  to  subject  the  mortgagee  to  the 

^«Llbby  V.  Tufts,  121  N.  Y.  172,  v.  Knapp,  6  Paige,  35,  29  Am.  Dec. 

24  N.  E.  12,  affirming  1  N.  Y.  Supp.  741;  Brown  v.  Simons,  44  N.  H.  475; 

353,  16  N.  Y.  St  1000.  Wheelwright  v.  Depeyster,  4  Edw. 

»•  Ellis  V.  Fairbanks,  38  Fla.  257,  232,  3  Am.  Dec.  345 ;  Taylor  v.  Maris, 

21  So.  107.  5  Rawle,  51;  Vanorden  v.  Johnson,. 

"°  Gilbert  v.  Haire,  43  Mich.  283,  14  N.  J.  Eq.  376.  82  Am.  Dec.  254; 

5  N.  W.  321.  Cogswell  v.  Stout,  32  N.  J.  Eq.  240; 

"»Clift  V.  Williams,  105  Ky.  559,  Kipp  v.  Merselis,  30  N.  J.  Eq.  99: 

49  S.  W.  328,  51  S.  W.  821.  Dewey  v.  Ingersoll,  42  Mich.  17.  3 

568,  1624;  George  v.  Wood,  9  N.  W.  235;   Meacham  v.  Steele,  93 


ITS 


Allen,  80,  85  Am.  Dec.  741,  and  cases  111.  135;  Alexander  v.  Welch,  10  111. 

cited;  Deuster  v.  McCamus,  14  Wis.  App.  181;  Sarles  v.  McGee,  1  N.  D. 

307;    Straight   v.    Harris.    14    Wis.  365,  48  N.  W.  231;  Sarles  v.  McOee. 

509;   Union  College  v.  Wheeler,  61  1  N.  D.  365,  48  N.  W.  231. 

N.  Y.  88;   Kendall  v.  Woodruff,  87  »"  Alexander  v.  Welch,  10  lU.  App. 

N.  Y.  1;   Howard  Insurance  Co.  v.  181. 

Halsey,  8  N.  Y.  271;  Libby  v.  Tufts,  "*McIlvain  v.  Mut.  Assurance  Co. 

121  N.  Y.  172,  24  N.  E.  12,  affirming  93  Pa.  St  30;  Gage  v.  McGregor,  61 

1  N.  Y.  Supp.  353;   Patty  v.  Pease,  N.  H.  47. 

8  Paige,  277,  35  Am.  Dec.  683;  Guion  Neither  is  an  attaching  creditor 
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constant  necessity  of  investigating  transactions  between  the  mort- 
gagor and  third  persons  subsequent  to  the  mortgage.  A  notice  by 
letter  giving  the  names  of  the  purchasers  is  sufficient,  if  the  deed  be 
on  record  so  that  full  information  can  be  obtained  from  that.^""*  It 
is  enough  if  notice  of  facts  out  of  which  the  subsequent  equity  arises 
is  brought  home  to  him  in  such  a  way  as  to  make  it  his  duty  to 
inquire  further  before  acting.*^' 

Neither  does  mere  possession,  standing  alone,  without  the  mort- 
gagee's knowing  w^ho  has  possession,  and  without  notice  of  any  facts 
which  should  provoke  inquiry,  affect  him  with  notice.^^^ .  But  where  a 
purchaser  of  a  portion  of  the  mortgaged  premises,  situated  near  the 
residence  of  the  mortgagee,  recorded  his  deed  and  went  into  actual 
possession  of  the  property,  improved  it,  and  lived  upon  it,  the  mort- 
gagee's knowledge  of  these  facts  was  held  to  be  enough  to  put  him  on 
inquiry  before  releasing  other  parts  of  the  premises  from  the  mort- 
gage."" 

A  subsequent  purchaser  takes  his  title  with  full  knowledge  of  the 
mortgage,  and  if  he  wishes  to  protect  himself  he  should  notify  the 
mortgagee  of  his  purchase.  The  record  is  constructive  notice  only  to 
subsequent  purchasers,  or  those  claiming  under  the  same  grantor.^^' 

§  724.  In  like  manner  one  holding  a  mortg^g^  to  secure  a  debt 
for  which  another  is  liable  as  surety  has  no  right  to  release  the  mort- 
gage and  still  hold  the  surety  liable ;  for  the  surety  is  entitled  to  the 
benefit  of  the  security  given-  by  the  principal  debtor,  and  the  creditor 
is  not  allowed,  as  against  him,  to  do  any  act  impairing  or  releasing 
fiuch  security.**^ 

If  a  mortgagee  discharges  a  surety  by  his  laches  or  conduct,  he  also 
discharges  any  mortgage  the  surety  has  given  to  secure  the  debt.^*^ 
And  so  where  a  principal  debtor  and  his  surety  join  in  a  mortgage  of 
lands  of  which  the  legal  title  is  in  the  surety  and  the  equitable  title 
is  in.  the  principal  debtor,  and  the  surety  is  discharged  by  the  negli- 
^nce  of  the  mortgagee,  the  mortgage,  which  is  but  an  incident  of  the 

bound  to  inquire  whether  there  is  "*  Dewey  v.  IngersoU,  42  Mich.  17, 

a  junior  Incumbrance  of  a  part  of  3  N.  W.  235. 

the  premises,  before  releasing  a  part  *"  Cheever  v.  Fair,  5  Cal.  337 ;  Mc- 

from    his   attachment    Johnson    v.  Ilvain  v.  Mut.  Assurance  Co.  93  Pa. 

Bell,  58  N.  H.  395.  St.  30;   Lake  v.  Shumate,  20  S.  C. 

''» Hall  v.  Edwards,  43  Mich.  473,  23,  32. 

6  N.  W.  652.  »«  §  CTSa;  Hayes  v.  Ward,  4  Johns. 

*^  Cogswell  V.  Stout.  32  N.  J.  Bq.  Ch.  123,  8  Am.    Dec.  554;  Alexander 

240;  Mcllvain  T.  Mut.  Assurance  Co.  v.   Welch.    10    111.   App.   181;    Wor- 

93  Pa.  St.  30;  Howard  v.  Bums,  73  cester  Mechanics'  Savings  Bank  v. 

Minn.  356,  76  N.  W.  202;  Turner  v.  Thayer.  136  Mass.  459. 

Flenniken,  164  Pa.  St.  469,  30  Atl.  "'  Stephens  v.  Monongahela  Bank, 

486.  88  Pa.  St.  157,  32  Am.  Rep.  438;  Fin- 

'"  Cogswell  V.  Stout,  32  N.  J.  Eq.  nigan  v.  Janeway,  85  Minn.  384.  89 

240.  N.  W.  4. 
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debt,  is  discharged  so  far  as  it  aflfects  the  rights  and  property  of  the 
surety.  But  the  mortgage  remains  a  valid  security  as  against  the 
principal  debtor  and  his  equitable  interest  in  the  lands. ^'^ 

Where  two  joint  tenants  mortgaged  their  land  and  afterwards  by 
partition  proceedings  had  their  interests  set  off  to  them  in  severalty, 
a  release  by  the  mortgagee  of  the  land  set  off  to  one  of  them  does  not 
operate  in  favor  of  the  other  to  the  extent  of  the  value  of  the  land 
released,  there  being  no  relation  of  surety  as  between  the  parties.*** 

§  725.  The  holder  of  a  junior  morigSLgt  upon  one  of  two  lots  em- 
braced in  a  prior  mortgage  may  compel  the  prior  morti^ag^ee  to  retort 
in  the  first  place  to  the  other  lot,  upon  which  there  is  no  other  incum- 
brance ;***  but  if  the  other  lot  be  incumbered  by  a  mortgage  to  another 
person,  the  prior  mortgagee  will  be  required  to  satisfy  his  claim  out 
of  the  proceeds  of  both  lots,  in  proportion  to  the  amount  which  each 
may  produce.*"' 

But  although  generally  a  second  mortgagee  has  an  equitable  right 
to  have  other  security  in  the  hands  of  the  first  mortgagee  applied  to 
the  payment  of  the  mortgage  before  resorting  to  the  land,  when  this 
course  is  likely  to  occasion  much  delay  to  the  prior  mortgagee  in  ob- 
taining satisfaction,  the  court  will  decree  the  satisfaction  of  his  claim 
from  the  mortgaged  property,  but  will  at  the  same  time  provide  for 
the  subrogation  of  the  second  mortgagee  to  the  other  security.*** 

§  726.  A  mortgage  to  a  surety  to  secure  him  it,  in  effect,  a  seeox^ 
ity  to  the  principal  creditor,  and  he  is  entitled  to  the  benefit  of  it.**^ 

If  it  be  a  mortgage  of  indemnity  the  surety  cannot  enforce  it  until  he 
has  been  injured,  or  has  paid  the  debt  for  which  he  was  surety;***  and 
in  like  manner  the  security  does  not  in  the  first  instance  attach  to 
the  debt,  as  an  incident  to  it,  but  whatever  equity  may  arise  in  favor 
of  the  creditor  with  regard  to  the  security  arises  afterward,  and  comes 
into  existence  only  when  the  surety's  right  to  call  upon  the  security 
becomes  fixed.*** 

A  surety  holding  such  a  mortgage  cannot  while  the  debt  remains 


"*  White  V.  Life  Association,  63 
Ala.  419.  35  Am.  Rep.  45. 

'"^Alleii  V.  Hollingshead,  155  Ind. 
178,  57  N.  E.  917. 

*"*  Henshaw  v.  Wells,  9  Humph. 
568;  Burnham  v.  Citizens'  Bank.  55 
Kan.  545.  40  Pac.  912;  Equitable 
Mortg.  Co.  v.  Lowe.  53  Kan.  39,  35 
Pac.  829. 

'"^  Green  v.  Ramage,  18  Ohio.  428, 
51  Am.  Dec.  458. 

»"  King  V.  McVlckdr,  3  Sandf.  Ch. 
192. 

"'  Moore   v.    Moberly,   7    B.   Mon. 


299;  Rice  v.  Dewey.  13  Gray,  47; 
Dick  V.  Truly.  1  Sm.  ft  M.  Ch.  657; 
National  Shoe  &  Leather  Bank  ▼. 
Small.  7  Fed.  837;  Durham  v.  Craig. 
79  Ind.  117. 

*"§  1187;  Hall  v.  Cushman,  16  N. 
H.  462.  43  Am.  Dec.  562. 

"*  Jones  V.  Quinnipiack  Bank,  29 
Conn.  25;  Chambers  v.  Prewitt,  172 
111.  615.  50  N.  B.  145;  aff'g.  71  IlL 
App.  119;  Osborn  v.  Noble.  46  Miss. 
449.  See,  however.  M'Lean  v.  La- 
fayette Bank,  3  McLean,  587. 
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unpaid,  impair  the  rights  of  the  principal  creditor,  by  discharging  the  • 
mortgage  or  entering  satisfaction  of  record;  and  a  purchaser  of  the- 
mortgaged  property  from  the  debtor,  after  such  discharge  or  satis- 
faction, is  chargeable  with  notice  of  the  creditor's  rights  under  the 
mortgage.**** 

But  although  a  mortgage  to  indemnify  a  surety  attaches  to  the- 
debt  for  the  benefit  of  the  creditor,  this  is  a  secondary  use  of  the- 
security,  which  is  to  be  used  primarily  for  the  benefit  of  the  mort- 
gagee; therefore,  if  it  be  taken  to  indemnify  one  who  is  surety  on  sev- 
eral notes,  and  he  is  discharged  upon  some  but  continues  liable  upon 
others,  he  has  the  right  to  use  the  security  for  the  payment  in  the  first 
place  of  those  notes  upon  which  he  is  liable,  while  the  other  notes  have- 
the  incidental  benefit  of  the  remainder  of  the  security.***     For  in- 
stance, suppose  the  original  security  was  taken  to  indemnify  a  surety 
against  several  notes,  part  of  which  were  attested  by  a  witness  and  part 
were  not  so  attested ;  and  that  after  the  lapse  of  six  years  the  surety 
was  discharged  upon  the  unattested  notes  by  the  bar  of  the  statute  of 
limitations,  but  not  discharged  upon  the  others, — ^he  is  entitled  to 
pay  out  of  the  security  the  notes  upon  which  he  is  still  liable;  not 
only  because  he  has  a  superior  equity,  but  because  he  stands -upon  the- 
ground  of  another  rule  of  law,  that,  of  two  or  more  having  equal 
claims  in  equity,  he  who  has  a  legal  title  is  preferred.*** 

A  mortgagee  having  a  specific  demand  secured  by  a  mortgage  upon 
his  debtor's  property,  and  other  claims  not  secured,  upon  a  conveyance 
by  the  debtor  of  his  equity  of  redemption  and  other  property  in  trust 
to  pay  all  his  debts,  is  entitled  to  secure  the  whole  amount  of  his 
mortgage  out  of  the  land,  and  to  come  in  pro  rata  with  other  creditors  ^ 
as  to  his  other  claims  **" 

§  727.  If  a  mortgagee  releases  the  mortgi^OT  from  personal  lia- 
bility, he  thereby  diminishes  the  security  of  a  subsequent  purchaser 
of  part  of  the  premises,  and  therefore  the  lien  of  the  mortgage,  so  far 
as  the  rights  of  such  subsequent  purchaser  are  concerned,  is  discharged. 
The  fact  that  another  person  at  the  same  time  assumed  the  debt  does 
not  prevent  the  discharge,  if  the  subsequent  purchaser  did  not  assent 
to  the  substitution.***  This  rule  is  applicable  as  well  to  the  case  of  a 
subsequent  mortgagee,  though  in  some  cases  the  effect  of  the  release 
of  the  mortgagor's  personal  liability  might  be  to  give  the  second  mort- 
gage priority  over  the  first,  instead  of  absolutely  discharging  the 
lien.**'^ 

"« McMiillen  V.  Neal.  60  Ala.  552.  »"»  §    1631;    Bell   v.    Hammond,    2: 

'•*  Eastman  v.  Foster.   8  Met.  19.  Leigh.  416. 

See  Miller  v.  Wack.  1  N.  J.  Eq.  204.  '»*  Coyle  v.  Davis,  20  Wis.  564. 

'•*  Eastman  v.  Poster,  8  Met.  19,  '*  Sexton  v.  Pickett,  24  v^^is.  346. 
per  Shaw,  C.  J. 
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In  like  manner  if  a  mortgagee  release  a  grantee  of  the  mortgaged 
premises  from  his  liability  to  pay  the  mortgage  debt  in  accordance 
with  his  agreement  of  assumption  contained  in  the  deed  to  him,  the 
mortgagor  is  thereby  released  from  his  liability  for  a  deficiency  arising 
upon  a  foreclosure  of  the  mortgage.^*® 

When  a  purchaser  of  a  portion  of  the  mortgaged  land  assumes  the 
payment  of  the  entire  mortgage,  thus  making  such  portion  primarily 
liable  for  the  entire  mortgage  debt,  and  the  mortgagee  with  notice  of 
such  fact  releases  to  the  grantee  the  portion  so  conveyed,  he  thereby 
releases  the  mortgage  to  the  extent  of  the  value  of  the  portion  re- 
leased, and  if  such  value  is  equal  to  the  amount  of  the  mortgage,  the 
mortgage  is  wholly  released.^"'' 

§  728.  A  mortgagee  having  other  security  for  the  payment  of  the 
debt  secured  by  the  mortgage,  and  having  notice  of  a  subsequent  in- 
cumbrance upon  the  same  premises,  is  bound  in  equity  to  apply  in 
the  first  instance  to  the  payment  of  the  debt  the  security  in  which  the 
subsequent  mortgagee  does  not  share ;  and  if  the  prior  mortgagee  un- 
der such  circumstances  releases  the  other  security,  his  mortgage  is,  to 
the  extent  of  the  value  of  that  security,  satisfied  so  far  as  such  subse- 
quent  mortgagee  is  concerned.*'®  In  like  manner,  if  he  also  holds  per- 
sonal property  as  security  for  the  same  debt,  he  also  may  be  compelled 
by  the  heir  or  widow  of  the  mortgagor  to  resort  in  the  first  instance  to 
the  personal  property,  so  as  to  relieve  the  land  to  that  extent  from 
the  burden.**' 

If  a  mortgagee  without  notice  of  the  existence  of  a  subsequent 
mortgage  of  a  portion  of  the  mortgaged  land  releases  a  part  of  the 
mortgaged,  premises  not  covered  by  the  subsequent  mortgage,  he  does 
not  affect  the  lien  of  his  mortgage  upon  the  portion  not  released.***' 
The  prior  incumbrancer  is  not,  however,  bound  at  his  peril  to  look  for 
subsequent  liens  when  about  to  release  such  other  security.****    "In 

"*  Paine  v.  Jones,  76  N.  Y.  274.  But  the  holder  of  aa  invalid  tax- 

*^  Groesbeck  v.  Mattison,  43  Minn,  title  cannot  compel  a  mortgagee  to 

547.  46  N.  W.  135;  Anderson  v.  Mc-  exhaust  his  remedy  against  oilier 

Cloud-Love  Live  Stock  Co.  58  Neb.  property  on  which  he  holds  another 

670,  79  N.  W.  613.  mortgage  securing  the  same  debt  be- 

^U  875,  1628;  Washington  Build,  fore  bringing  suit  to  set  aside  the 

&  Loan  Asso.  v.  Beaghen,  27  N.  J.  tax-title,  since  equity  will  not  aid 

Eq.  98 ;  Herbert  v.  Mechanics'  Build,  the  holder  of  a  tax-title.   Miller  v. 

6  Loan  Asso.  17  N.  J.  Eq.  497,  90  Cook,  135  111.  190,  25  N.  E.  756. 
Am.  Dec.  601;  Bergen  Savings  Bank  *••  Harrow  v.  Johnson,  3  Met.  578; 
V.  Barrows,  30  N.  J.  Eq.  89;  M'Lean  Davis  v.  Rider,  5  Mich.  423. 

V.  Lafayette  Bank,  3  McLean,  587 ;  *»  Crossman  v.  Davis,  57  N.  J.  Eq. 

Alexander  v.  Welch,  10  111.  App.  181;  619,  42  Atl.  768. 

Union  Nat.  Bank  v.  Moline  Ac.  Co.  "*  Sherman  v.  Poster,  158  N.  Y. 

7  N.  D.  201,  73  N.  W.  527;  Equitable  587,  53  N.  E.  504;   Cheesebrough  v. 
Mortg.  Co.  V.  Lowe,  53  Kan.  39,  35  Millard,  1  Johns.  Ch.  409,  414. 
Pac.  829. 
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order  to  impose  upon  him  the  obligation  to  regard  this,  his  conscience 
must  be  affected  by  knowledge  of  the  facts  upon  which  the  equity  de- 
pends, or  by  notice  suflBcient  to  put  him  upon  inquiry/'*®* 

Upon  the  same  principle,  a  building  association  holding  a  mortgage 
upon  the  real  estate  of  one  of  its  stockholders,  whose  stock  is  also 
pledged  as  collateral  security  for  the  loan,  cannot  have  recourse  to  the 
mortgaged  premises  as  against  one  holding  a  second  mortgage  upon 
them,  until  it  has  sold  the  stock  and  applied  the  proceeds  of  it  to  the 
payment  of  the  mortgage  debt.*®*  This  equity  cannot  be  defeated  by 
a  levy  upon  the  stock  under  a  judgment  obtained  by  a  creditor  against 
the  mortgagor.  As  against  such  creditor,  the  holder  of  a  subsequent 
mortgage  is  entitled  to  have  the  stock  sold  and  applied  to  the  payment 
of  the  first  mortgage  before  recourse  is  had  to  the  land.*®*  The  court 
may  order  a  senior  mortgagee  holding  other  security  for  his  claim  to 
exhaust  that  before  resorting  to  the  security  covered  by  the  junior 
mortgage.*®"^ 

But  an  equity  in  the  mortgagor  may  intervene  to  prevent  the  appli- 
cation of  this  principle.  Thus,  where  one  mortgage  covers  two  tracts 
of  land,  one  of  which  is  a  homestead,  and  another  mortgage  covers 
only  the  tract  not  a  homestead,  the  holder  of  the  former  mortgage  will 
not  be  compelled  to  resort  to  the  homestead  tract  first,  in  order  to 
leave  the  other  tract,  so  far  as  may  be,  for  the  other  mortgagee.*®® 

The  doctrine  of  marshalling  is  purely  a  doctrine  of  equity  and  will 
not  be  enforced  to  the  prejudice  of  either  the  creditor  or  of  third  per- 
sons, or  even  so  as  to  do  an  injustice  to  the  debtor.  It  will  not,  there- 
fore, be  applied  where  the  mortgage  creditors  are  numerous,  none  of 
whom  have  exclusive  liens  on  any  particular  fund,  and  the  application 
of  the  rule  must  necessarily  work  injustice  to  some  one  of  them.  In 
such  a  case  the  several  mortgage  debts  should  be  paid  pro  rata  in  the 
order  of  priority,  out  of  the  proceeds  of  the  funds  covered  by  each.*®^ 

§  729.  So  in  like  manner,  upon  the  insolvency  or  bankruptcy  of 
the  mortgagor,  the  mortgagee  may  do  as  he  pleases  about  proving  his 
olaim  against  the  estate  of  the  debtor.  He  may,  if  he  choose,  pay  no 
regard  to  his  personal  claim,  and  rely  upon  the  land  alone.*®*  Or,  if 
his  security  be  inadequate,  he  may  have  it  valued,  and  prove  his  de- 

"•  Howard  Ins.  Co.  v.  Halsey,  8  N,  «"  Gilliam  v.  McCormack,  85  Tenn. 

Y.  271,  273.  597,  4  8.  W.  621 ;  Marr  v.  Lewis,  31 

*»Red  Bank  Mut.  Build,  ft  Loan  Ark.  203,  25  Am.  Rep.  553. 

Abso.  v.  Patterson,  27  N.  J.  Eq.  223.  »•  §§   1231-1236;    Bennett  v.   Cal- 

*^  Phillipsburg  Mut.  Loan  &  Build. '  houn  Loan  &  Build.  Asso.  9  Rich. 

Asso.  V.  Hawk,  27  N.  J.  Eq.  355;  and  Eq,  163;   Walker  v.  Baxter,  26  Vt. 

see  cases  cited.  710;  Slack  v.  Emery,  30  IS[.  J.  Eq. 

*■  Swift  V.  Conboy,  12  Iowa,  444.  458. 

»•§  731;   McArthur  v.  Martin,  23 
Minn.  74. 

47— JONKS'  MORT. 
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mand  for  the  balance.  But  if  he  prove  his  whole  claim  against  the 
estate  of  his  debtor,  without  reference  to  his  mortgage,  he  thereby 
waives  his  mortgage  security ;  and  in  this  respect  the  law  is  the  same 
when,  upon  the  death  of  the  mortgagor,  his  estate  is  represented  in- 
solvent, and  the  mortgagee  has  his  whole  claim  allowed,  and  receives 
a  dividend  upon  the  whole,  he  thereby  releases  his  security.*** 

Under  the  bankruptcy  laws  of  England  and  the  United  States  a 
creditor  holding  a  mortgage  upon  the  land  of  the  bankrupt  cannot 
prove  his  whole  claim  against  the  bankrupt's  estate  without  releasing 
the  security,  but  where  a  mortgagee  of  land  assigned  the  mortgage  and 
endorsed  the  mortgaged  note  to  another,  and  then  became  insolvent, 
it  was  held  that  the  assignee  had  no  mortgage  nor  pledge  of  his  debtor's 
estate,  and  was  not  forbidden  nor  restrained  from  proving  his  entire 
claim  against  the  insolvent  estate.  The  creditor  in  such  a  case  has 
no  mortgage  of  the  estate  of  the  debtor  against  whose  estate  he  offers 
proof.  It  was  claimed,  however,  by  the  assignee,  that  the  creditor, 
though  not  forbidden  nor  restrained  by  statute,  must  exercise  his 
right  so  as  to  do  equity.  But  it  does  not  appear  that  in  proving  his 
whole  debt  the  creditor  would  infringe  equitable  rights.  'TJntil  the 
creditor  receives  full  payment  of  the  note  neither  the  insolvent,  the 
assignee,  nor  the  general  creditors  have  an  equitable  right  to  prevent 
the  creditor  from  realizing  by  means  of  his  security  the  full  payment 
of  his  debt.  Where  the  creditor  by  means  of  his  security  and  his  proof 
receives  his  whole  debt,  his  rights  in  the  security  and  in  the  estate  of 
the  insolvent  stop.  If  at  the  outset  the  value  of  the  assets  of  the 
insolvent  estate,  as  compared  with  the  amount  of  the  claims  provable 
against  it,  are  such  as  to  show  that  the  creditor  will  receive  from 
both  his  funds  more  than  the  amount  of  his  debt,  the  facts  disclose 
an  equitable  right  in  the  security  on  the  part  of  the  insolvent  estate, 
which  may  be  enforced  by  a  restraint  in  the  proof  without  doing  in- 
justice perhaps  to  the  creditor.  But  when  it  is  not  shown  that  such  a 
state  of  facts  exists  it  is  not  necessary  for  the  preservation  of  the 
equitable  rights  of  the  insolvent  and  his  assignee  and  other  creditors 
that  the  creditor  be  restrained  in  his  proof.''*  ^® 

It  is  by  force  of  statute,  however,  that  a  mortgagee  is  prevented  from 
proving  his  whole  claim  against  the  estate  of  his  debtor,  either  during 
his  lifetime  or  after  his  decease,  and  also  resorting  to  the  mortgage  for 
the  balance.     Upon  the  death  of  the  mortgagor,  the  holder  of  the 

^  Hooker    v.    Olmstead,    6    Pick.  Bank  ▼.  Greenfield  Bank,  138  Mass. 

4S1;  Hale  v.  Leatherbee,  175  Mass.  516,  522;   Merchants'  Nat.  Bank  v. 

547.  56  N.  E.  562;  Washburn  v.  Tls-  Eastern  R.  Co.  124  Mass.  618.  524. 

dale.  143   Mass.   376.  9   N.  E.   741;  "^'Hale  v.  Leatherbee,  175  Mass. 

White  V.  White,   169   Mass.   52,   57,  547,  557,  56  N.  B.  562. 
47    N.    B.    499;     Franklin    County 
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mortgage  is  not  bound  to  seek  payment  of  his  debt  out  of  the  personal 
estate,  by  presenting  his  claim  to  the  personal  representative,  and  the 
only  effect  of  his  not  doing  so  within  the  time  allowed  is  to  deprive  him 
of  all  benefit  of  the  personal  estate.  He  may  resort  to  the  land  after 
his  claim  against  the  personal  estate  of  the  deceased  is  barred;***  or 
under  the  statutes  as  they  exist  in  some  States  he  may  prove  the  debt 
against  the  estate  of  a  deceased  mortgagor,  receive  a  dividend,  and 
enforce  his  mortgage  lien  for  any  portion  of  the  debt  remaining  un- 
paid."* 

§  730.  At  against  a  subsequent  mortgagee  the  parties  to  a  prior 
mortfi^e  cannot  change  its  terms.  A  junior  mortgagee  has  the  right 
upon  the  maturity  ef  the  senior  mortgage  to  redeem  it,  and  this 
right  cannot  be  affected  by  an  agreement  between  the  parties  to  such 
prior  mortgage,  fixing  upon  a  higher  rate  of  interest  than  that  specified 
in  the  mortgage.***  A  subsequent  mortgagee  is  presumed  to  have 
acquired  his  interest  with  reference  to  the  existing  liens  as  they  appear 
of  record,  and  his  rights  cannot  be  prejudiced  by  private  arrangements 
between  the  parties.***  But  a  subsequent  purchaser  or  incumbrancer 
takes  his  chances  as  to  how  much,  if  anything,  has  been  paid,  and 
buys  subject  to  the  state  of  the  account  as  it  then  exists  between  mort- 
gagor and  mortgagee,  and  has  no  better  or  other  right  than  the  former 
in  that  respect,  unless  he  shows  some  equity  peculiar  to  himself.***  If 
the  mortgagor  pays  off  and  discharges  the  first  mortgage  debt,  the 
property  becomes  liable  to  the  satisfaction  of  the  second  mortgage 
without  reference  to  the  first.*** 

§  731.  Where  a  homestead  is  included  with  other  realty  in  a 
mortgage,  there  is  no  implied  obligation  on  the  mortgagee  that  he 
shall  first  exhaust  his  remedy  on  the  land  other  than  the  homestead ; 
but  he  may  release  the  other  land  and  still  maintain  his  lien  on  the 
homestead.**^  "It  is  said  that  the  homestead  belongs  to  and  is  de- 
signed by  the  law  for  the  family,  and  that  their  rights  are  paramount 


"*  Grafton  Bank  v.  Doe,  19  Vt 
463,  47  Am.  Dec.  697;  Inge  v.  Board- 
man,  2  Ala.  331;  Jefferson  College 
V.  Dickson,  1  Freem.  Ch.  474;  Pat- 
ton  V.  Page,  4  Hen.  &  M.  449. 

^' Schuelenburg  v.  Martin,  1  Mc- 
Crary.  348. 

""Gardner  v  Emerson,  40  111. 
296;  Wheeler  v.  Menold,  81  Iowa, 
647,  47  N.  W.  871. 

»*Whittacre  v.  Puller,  5  Minn. 
508. 

***  Carson  v.  Cochran.  52  Minn.  67, 
53  N.  W.  1130,  per  Mitchell,  J.,  who 
also  says:  "In  so  far  as  Whittacre 


V.  Fuller,  5  Minn.  508,  holds  to  the 
contrary,  it  has  been  long  since  vir- 
tually overruled,  and  is  no  longer 
the  law  in  this  State.  See  Lash  v. 
Edgerton,  13  Minn.  210;  Martin  v. 
Lennon,  19  Minn.  67,  75." 

**•  Henderson    v.    Murphree,    124 
Ala.  223,  27  So.  405. 

'''And  see  §§  731,  1286,  1682 
Chapman  v.  Lester,  12  Kan.  592 
Searle  v.  Chapman,  121  Mass.  19 
White  V.  Polleys.  20  Wis.  503,  91 
Am.  Dec.  432;  Jones  v.  Dow,  18 
Wis.  241;  Abbott  v.  Powell,  6  Saw- 
yer, 91. 
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to  the  rights  of  creditors.  We  cannot  assent  to  the  claim  as  thus 
broadly  stated.  It  means  that  when  a  creditor  takes  a  mortgage  on 
the  homestead  and  other  property, 'though  nothing  is  expressed,  there 
is  an  implied  agreement  to  consider  the  homestead  as  a  sort  of  sec- 
ondary security, — ^a  security  for  security;  that  the  other  property 
mortgaged  is  the  primary  security;  and  that,  if  that  proves  insuffi- 
cient, and  only  when  that  proves  insufficient,  can  the  Uen  on  the 
homestead  be  enforced.  That  parties  may  make  such  a  contract,  is 
unquestionable;"^*  that  the  legislature  may  establish  such  a  rule,  is 
probable."*"  Thus,  in  Iowa,  the  rule  is  so  established  by  reason  of 
the  provisions  of  the  Code  of  that  State,"*®  and  it  was  there  held  that, 
when  one  member  of  a  partnership  mortgaged  his  homestead  to  secure 
a  partnership  debt,  after  an  assignment  by  the  firm  for  the  benefit  of 
creditors,  the  mortgagee  must  first  look  to  the  partnership  assets,  and 
then  to  the  homestead  only  for  the  deficiency."**  And  such  is  the  rule 
in  California."** 

But  in  the  absence  of  legislation,  of  express  contract,  or  of  inter- 
vening rights,  the  courts  are  not  warranted  in  interpolating  such  a 
stipulation.**'  If  other  equities  intervene,  as,  for  instance,  where  a 
judgment  has  been  obtained  against  the  mortgagor  after  the  mort- 
gage, the  equity  of  the  mortgagor's  family  being  superior  to  the  claim 
of  the  judgment  creditor,  it  is  proper  to  order  that  the  real  estate 
other  than  the  homestead  be  first  sold.*** 

The  Constitution  of  Texas  prohibits  a  forced  sale  of  a  homestead, 
and  provides  that  no  mortgage  of  it,  although  executed  by  both  hus- 
band and  wife,  shall  be  valid.***^  A  former  Constitution  of  the  State, 
containing  the  former  provision,  but  not  the  latter,  was  construed  as 
not  only  prohibiting  a  sale  of  a  homestead  imder  a  mortgage,  but  also 
as  preventing  the  mortgagee's  recovering  possession  of  it  by  eject- 
ment.*** 


"•Stephens  v.  Leonard,  122  Mich. 
125.  80  N.  W.  1002. 

«»Per  Brewer,  J.,  In  Chapman  v. 
Lester,  12  Kan.  592. 

**'Twogood  V.  Stephens,  19  Iowa, 
405;  Barker  y.  Rollins,  30  Iowa, 
412;  Rockholt  v.  Krait  (Iowa),  45 
N.  W.  Rep.  559. 

«*  Dickson  V.  Chom.  6  Iowa,  19, 
71  Am.  Dec.  382. 

*«  McLaughlin  v.  Hart,  46  Cal. 
638.  In  California  a  claim  ctgainst 
the  homestead  of  a  deceased  person 
must  first  be  presented  for  allow- 
ance against  his  estate  before  fore- 
closure. Code  of  Clv.  Prac.  §§  1475, 
1500;  Bollinger  v.  Manning,  79  Cal. 
7,  21  Pac.  372. 


^Chapman  v.  Lester,  12  Kan. 
592. 

»*  La  Rue  v.  Gilbert,  18  Kan.  220. 

"» Art  16,  §  50,  of  Const  of  1875. 
The  Const  of  1868.  art  12,  §  15,  did 
not  contain  the  latter  provision. 

'"Lanahan  v.  Sears,  102  U.  S. 
318. 

In  Sampson  v.  Williamson,  6  Tex. 
102,  55  Am.  Dec.  762,  this  prohibi- 
tion while  applying  to  a  sale  under 
process  of  court,  was  not  regarded 
as  applying  to  a  sale  under  a  power. 
A  sale  by  a  mortgagee  or  trustee 
in  the  mode  contemplated  by  the 
parties  to  the  deed  was  not  regard- 
ed as  a  forced  sale.    This  view  was 
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When  a  first  mortgage  is  made  without  a  release  of  homestead,  and 
a  subsequent  mortgage  is  made  with  such  release,  the  junior  mortgage 
has  priority  to  the  extent  of  the  homestead  right.**'  There  are  cases, 
however,  that  support  the  principle  that  a  debtor  who  waives  his 
homestead  privilege  as  to  one  creditor,  waives  it  as  to  all ;  for  instance, 
if  he  waives  it  as  to  a  second  judgment  creditor  or  mortgagee,  he 
waives  it  as  to  the  first  ;***  and  the^ second  gains  no  preference  over  the 
first,  but  the  mortgagees  take  rank  in  the  distribution  of  the  proceeds 
according  to  the  dates  of  the  liens.**" 

In  case  the  wife  has  not  released  her  homestead  right,  a  foreclosure 
sale  cannot  for  that  reason  be  contested  after  her  death  by  one  of  her 
heirs,  as  her  homestead  interest  ceased  at  her  death.*'® 

A  mortgage  in  which  is  included  more  land  than  160  acres  claimed 
by  the  mortgagor  as  a  homestead,  and  which  is,  as  to  such  part,  invalid 
because  it  was  not  signed  by  his  wife  as  required  by  statute,  is  not,  by 
reason  of  the  want  of  the  wife^s  signature,  void  as  to  the  remainder  of 
the  tract.*«^ 

§  732.  It  is  clear  enough  that  rights  of  subsequent  mortgagees 
cannot  be  defeated  by  any  arrangement  between  a  prior  mortgagee 
and  the  mortg^agor,  or  by  any  adjudication  of  their  respective  rights. 
But  when  the  first  mortgage  is  in  the  form  of  an  absolute  deed,  it  is 
sometimes  difficult  to  determine  what  the  rights  of  subsequent  incimi- 
brancers  are,  or  how  these  rights  may  be  affected  by  subsequent  deal- 
ings of  the  grantor  and  the  grantee.  This  is  illustrated  by  a  case  in 
Iowa,*'*  where  the  owner  of  land  sold  it  and  received  payment  for  it,> 
but  afterwards  loaned  a  sum  of  money  to  the  purchaser,  and,  having 
made  no  deed  of  the  land,  it  was  agreed  that  he  should  retain  the  title 
of  the  land,  and  should  convey  it  upon  payment  of  the  sum  loaned/ 
Subsequently,  and  while  the  purchaser  had  no  title  other  than  this 
contract,  he  mortgaged  a  part  of  the  land  to  secure  a  debt.  Several 
years  after  this  the  purchaser  brought  an  action  upon  the  contract, 
asking  for  a  conveyance  of  the  land,  or  judgment  for  the  amount  of 
the  purchase-money  paid  upon  it,  in  case  the  reconveyance  could  not 
be  enforced.    A  judgment  was  rendered  in  behalf  of  the  purchaser,. 

affirmed  In  several  cases,  the  latest  ^  Pittman's   Appeal,    4S    Pa.    St. 

of  which  is  Jordan  v.  Peak,  38  Tex.  315. 

429.     In  Lanahan  v.  Sears,  102  U.  "^  Shelly 's  Appeal,  36  Pa.  St.  373; 

S.  318,  Mr.   Justice  Field   declared  White  v.   Polleys,   20  Wis.   503.   91 

that  a  forced  dispossession  in  eject-  Am.    Dec.    432;     In    re    Cogbill,    2 

ment  is  as  much  within  the  prohibi-  Hughes,  313. 

tion  as  a  forced  sale  under  judicial  ^  Thompson  v.  Jones,  77  Tex.  626^ 

process.  12  S.  W.  77. 

*"Eldridge  v.  Pierce,  90.111.  474,  *»' McClendon  v.  Equitable  Mortg. 

11   Chicago,   L.   N.    201;    Shaver  v.  Co.  122  Ala.  384.  25  So.  30. 

Williams,  87  III.  469.  *"  Davis  v.  Rogers,  28  Iowa,  413. . 
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which  was  satisfied  by  the  payment  of  a  sum  of  money.  Soon  after 
this  a  suit  was  brought  to  foreclose  the  mortgage,  and  a  decree  of 
foreclosure  was  sustained.  It  was  said  that  the  transaction  between 
the  vendor  and  purchaser  of  the  land  amounted  to  a  mortgage;  that 
the  purchaser  could  have  conveyed  his  interest  or  estate  in  the  land 
absolutely,  and  that  he  could  mortgage  it  as  well.  It  is  plain  that  the 
first  mortgagee,  by  payment  of  the  judgment  against  him,  acquired 
only  that  interest  in  the  land  which  the  mortgagor  could  have  con- 
veyed to  him  by  deed.  If  the  subsequent  mortgage  was  valid  when  it 
was  made,  it  could  not  be  defeated  by  such  conveyance  or  judgment ; 
and  accordingly  it  was  held  that  the  first  mortgagee  acquired  the 
mortgagor's  interest  subject  to  the  subsequent  mortgage,  and  that  a 
decree  should  be  entered  for  a  sale  of  the  land  to  satisfy  it.**' 

If  a  judgment  is  obtained  against  a  mortgagor  after  the  execution 
of  the  mortgage,  a  purchaser  at  the  execution  sale  has  a  right  of  pos- 
session superior  to  that  acquired  by  the  mortgagee  under  a  deed  given 
by  the  mortgagor  to  the  mortgagee,  in  case  the  mortgagee  has  not 
acquired  possession  by  virtue  of  his  mortgage.  In  such  case  the  right 
of  possession  is  acquired  by  virtue  of  the  mortgagor's  deed,  and  such 
right  of  possession  was  terminated  when  the  sheriflE's  deed  was  deliv- 
ered to  the  purchaser.^'* 

§  733.  A  secoitd  mortgagee  of  a  portion  of  the  premiseB  takes  his 
title  snbjeot  to  the  whole  amount  of  the  prior  mortgage.  In  view 
of  the  rule  that  a  conveyance  of  a  portion  of  the  mortgaged  premises 
by  warranty  deed  leaves  the  remainder  of  the  premises  primarily  liable 
in  equity  for  the  whole  amount  of  the  mortgage,  it  should  be  borne  in 
mind  that  one  taking  a  mortgage  of  such  residue  takes  it,  in  like  man- 
ner, subject  to  the  whole  amount  of  the  prior  mortgage.***  The  mort- 
gagor can,  of  course,  give  no  greater  rights  than  he  himself  possesses. 
He  has  no  equity  to  compel  the  purchaser  to  contribute  to  the  payment 
of  .the  prior  mortgage,  and  therefore  he  cannot  confer  upon  his  sec- 
ond mortgagee  of  the  remainder  of  any  such  equity. 

There  may  be  circumstances,  however,  under  which  a  subsequent 
mortgagee  may  be  entitled  to  his  mortgagor's  equity  to  compel  another 
person  to  discharge  a  prior  mortgage;  as,  for  instance,  where,  upon 
the  dissolution  of  a  partnership,  one  of  the  partners  has  agreed  to  pay 
a  certain  partnership  debt  secured  by  a  mortgage  upon  the  land  of  the 
other  partner,  and  the  latter  has  afterwards  mortgaged  it  again.*** 

***  Davis  V.  Rogers,  28  Iowa,  413.  256;  25  So.  206;  Northwestern  Land 

***  Nelson  v.  Larsen,  78  Iowa,  25,  Association  v.  Harris,  114  Ala.  468, 

42  N.  W.  574.  21  So.  999. 

"» Kellogg  V.  Rand,  11  Paige,  59;  **  Kinney  v.  McCallough,  1  Sandf. 

Howser    v.    Cmikshank,    122    Ala.  Cb.  370. 
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An  action  may  be  maintained  by  the  owner  of  one  of  several  lots 
covered  by  a  blanket  mortgage  to  have  the  amount  of  the  lien  on  his 
lot  declared  and  his  interests  protected.  In  a  case  where  such  an 
action  was  brought,  there  were  prior  first  mortgages  on  each  lot,  and 
the  holder  of  the  general  mortgage  was  also  the  owner  of  several  of 
the  lots,  and  was  seeking  to  have  these  lots  sold  under  the  prior  mort- 
gages, and  thus  to  throw  the  burden  of  the  general  mortgage  on  the 
remaining  lots.  A  decree  was  entered  directing  the  owner  of  each  lot 
to  pay  the  amount  of  the  general  mortgage  properly  chargeable  against 
each  lot,  and  that  on  default  of  any  one  his  lot  should  be  sold.**^ 

§  734.    A  mortgagee  may  be  estopped  to  assert  his  mortgage.    A 

mortgagee  who  stands  by  at  an  auction  sale  of  the  property  by  the 
mortgagor,  and  hears  the  announcement  made  that  the  purchaser  will 
get  an  unincumbered  title,  and  says  nothing,  is  estopped  from  setting 
up  his  mortgage  against  one  who  buys  at  such  sale  and  pays  his  money 
under  the  impression  that  he  is  getting  an  unincumbered  title,  even 
though  the  mortgage  was  duly  recorded  at  the  time  of  the  sale.  To 
allow  the  mortgage  to  be  set  up  would  be  a  fraud  on  the  purchaser, 
although  the  mortgagee  had  no  fraudulent  intent  in  not  correcting 
the  announcement.**  • 

But  the  mortgagee  is  not  estopped  to  enforce  his  mortgage  by  reason 
of  his  being  present  and  omitting  to  state  his  title  at  a  sale  of  the 
mortgaged  premises  by  the  mortgagor's  assignee  in  bankruptcy,  when 
the  auctioneer  offers  only  the  right,  title,  and  interest  of  the  bankrupt, 
and  no  inquiry  is  made  of  the  mortgagee  in  regard  to  his  mortgage, 
which  is  duly  recorded.*** 

In  like  manner,  if  by  a  statement  that  his  mortgage  is  discharged  or 


*"  Coffin  V.  Parker,  15  N.  Y.  St. 
887,  1  N.  Y.  Supp.  100,  17  N.  Y.  St 
733,  2  N.  Y.  Supp.  76. 

^Margham  v.  O'Connor,  52  Oa. 
183,  21  Am.  Rep.  249.  A  note  and 
mortgage  were  executed  to  one  C. 
and  subsequently  assigned  by  him 
to  a  bank.  Thereafter  the  mort- 
gagor applied  to  a  building  and  loan 
association  for  a  loan.  Application 
showed  the  existence  of  the'  prior 
mortgage  outstanding  in  C.  •  A  lo- 
cal board  of  appraisers  was  ap- 
pointed by  the  building  and  loan  as- 
sociation, among  whom  was  the 
cashier,  of  the  bank  to  which  the 
note  and  mortgage  had  been  as- 
signed by  C.  The  cashier  did  not 
communicate  to  the  building  and 
loan  association  that  the  bank  had 
a  claim  on  the  property,  but  recom- 
mended the  association  to  make  the 


loan.  The  president  of  the  bank 
also  wrote  to  the  association  recom- 
mending the  loan,  but  did  not  dis- 
close that  the  bank  had  any  claim 
on  the  property.  It  was  insisted  by 
all  the  parties  that  the  loan  from 
the  association  was  made  for  the 
purpose  of  paying  ofP  the  original 
mortgage  debt.  The  money  was  paid 
to  C.  and  the  mortgage  was  cancelled 
by  him  and  marked  satisfied  on  the 
margin  of  the  record.  It  was  held, 
that  as  against  the  building  and 
loan  association  the  bank  and  any 
one  claiming  under  it  was  estopped 
to  set  up  that  the  satisfaction  of  the 
mortgage  was  unauthorized  and  in- 
valid. Harris  v.  American  Build- 
ing and  Loan  Association,  122  Ala. 
545.  25  So.  200. 
•"Mason  v.  Philbrook.  69  Me.  57. 
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is  invalid,  or  that  he  will  not  enforce  it,  he  leads  another  to  buy  the 
property,  or  to  take  a  mortgage  upon  it,  he  cannot  afterwards,  as 
against  such  purchaser  or  mortgagee,  set  up  his  mortgage  as  against 
such  purchaser  or  mortgagee.***  • 

A  mortgagee  may  be  estopped  from  asserting  his  mortgage  for  a 
larger  sum  than  he  states  to  a  purchaser  of  the  equity  of  redemption  to 
be  due  him,  especially  if  he  uses  any  active  efforts  to  induce  a  sale  of 
the  property.  But  the  proof  of  the  facts  out  of  which  the  estoppel  is 
claimed  to  arise  should  be  clear  and  satisfactory.  If  the  statement  of 
the  mortgagee  as  to  the  amount  due  is  a  mere  matter  of  opinion,  and 
the  purchaser  relies  upon  the  assurances  of  the  mortgagor  from  whom 
he  purchases,  when  he  might  by  the  use  of  reasonable  diligence  ascer- 
tain the  true  amount  of  the  incumbrance,  the  mortgagee  is  not 
estopped  from  claiming  the  amount  due  him  as  against  the  purchaser. 
If  a  written  agreement  as  to  the  amount  of  the  incumbrance  be  taken 
from  the  mortgagee  before  completing  the  purchase,  the  latter  will 
not  be  allowed  to  prove  verbal  statements  and  assurances  made  by  him 
as  to  the  nature  and  extent  of  the  incumbrance,  unless  a  mistake  be 
shown  in  the  agreement  as  written ;  and,  on  the  other  hand,  he  will  be 
estopped  from  claiming  any  more  than  the  written  agreement  calls 
for."* 

A  recital  in  the  warranty  clause  of  a  mortgage  that  the  land  or 
some  part  of  it  is  subject  to  certain  prior  liens,  is  merely  intended  to 
protect  the  mortgagor  in  his  covenant  of  warranty,  and  does  not  estop 
the  mortgagee  from  contesting  such  liens  as  to  their  amount  or  va- 
lidity.*" 

^Lasselle  v.  Barnett,   1  Blackf.  person  who  acted  upon  them."    Cit- 

150,  12  Am.  Dec.  217;   Wlsehart  v.  ing  Wlseheart  v.  Hedrick,  118  Ind. 

Hedrlck,  118  Ind.  341,  21  N.  E.  30;  341,  21  N.  E.  30;  Babcock  v.  Bank. 

Way  V.  Council,   76   Iowa,   741,   39  118,  Ind.  212,  20  N.  B.  732;  KeUey 

N.  W.  879;    Wise  v.  Newatney,   26  v.  Fisk,  110  Ind.  552.  11  N.  B.  463; 

Neb.  88,  42  N.  W.  339;  Strafford  v.  Ward  v.  Insurance  Co.  108  Ind.  301. 

Lane.   124   Ind.  592,   24  N.   E.   683.  9  N.  E.  361;  Quick  v.  Milligan.  108 

In  the  latter  case  Elliott,  J.,  deliver-  Ind.   419,  9   N.   B.   392,   and   cases 

ing  the  opinion,  said :   "It  is  not  nee-  cited ;  Anderson  v.  Hubble,  93  Ind. 

essary,  in  order  to  create  an  estop-  570;  Humphrey  v.  Finch,  97  N.  0. 

pel.  that  the  person  who  makes  the  303,  1  S.  E.  870;  Bynum  v.  Preston, 

representations  upon  which  another  69  Tex.  287,  6  S.  W.  428.    As  to  es- 

acts  should,  at  the  time  of  making  toppel  by  declarations,  see  Shipley 

them,  intend  to  defraud  the  person  v.  Fox.  69  Md.  572,  16  Atl.  275. 
to   whom  they  are  made;    for  the        ••*  Preble  v.  Conger.  66  111.  370. 
fraud   consists  in   subsequently  at-        **' Allen- West  Commission   Co.  v. 

tempting   to   gainsay   or   deny   the  Brown,  69  Ark.  163,  61  S.  W.  913. 
representations  to  the  injury  of  the 
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A  pubchaser's  bights  and  liabilities. 


I.  Purchase  subject  to  a  mortgage, 

735-739. 
II.  Assumption    of    mortgage    by 
purchaser,  740-747. 


III.  Personal  liability  ef  purchaser, 
748-785. 


I.   Purchase  Subject  to  a  Mortgage. 

§  735.   The  danse  in  a  deed  referring  to  the  eziitenee  of  a  prior 
mortgage  is  of  much  importance  in  other  ways  than  in  determining 
whether  the  purchaser  engages  to  pay  the  mortgage^  er  merely  buys, 
enbject  to  it.    In  the  first  place  it  may  qualify  the  grantor^s  liability 
upon  the  covenants  of  the  deed  against  incumbrances  by  showing  the- 
existence  of  the  mortgage,  and  that,  as  between  him  and  the  grantee,, 
the  latter  is  to  pay  it.*    It  may  prevent,  by  a  statement  as  to  what  an 
incumbrance  upon  the  property  is,  any  liability  on  the  part  of  the- 
grantor  to  the  penalties  imposed  by  statute  upon  one  who  sells  in-' 
cumbered  property  without  disclosing  the  incumbrance.    It  may  pre- 
clude the  grantee  from  impeaching  the  validity  of  the  mortgage  ex- 
isting upon  the  property  conveyed.*    It  may  subject  the  land  to  the- 
burden  of  the  mortgage  without  imposing  upon  the  grantee  any  per- 
sonal liability  to  pay  it.*    It  may  have  an  important  bearing  upon  the- 
liability  of  the  grantor  in  case  an  extension  of  the  mortgage  is  after- 
wards made  without  his  consent.*     It  may  render  the  grantee  di- 
rectly liable  for  the  mortgage  debt  to  the  mortgagee,  or  it  may  make 
him  liable  merely  to  his  grantor.'*    Moreover  under  this  clause  arise 
questions  of  notice  affecting  others  who  may  claim  under  the  deed.* 
The  mode,  therefore,  in  which  this  clause  is  expressed  is  of  extreme 
importance,  both  in  the  drawing  of  the  instrument  and  in  the  inter- 
pretation of  its  effect. 

One  having  purchased  land,  by  a  deed  with  convenants  of  seisin 
and  warranty,  mortgaged  it  to  his  grantor  for  the  purchase-money, 
by  a  deed  containing  the  same  covenants.    Being  evicted  by  a  para- 

*  Collins  V.  Rowe,  1  Abb.  N.  C.  97.  McConihe  v.  Fales^  107  N..  Y.  404,. 

•Ritter  v.  Phillips,  53  N.  Y.  586;  14  N.  E.  285. 

McMurphy  v.  Adams,  67  N.  H.  440,  *Calvo  v.  Davifeff,  8  Hun,  222,  73*. 

39  Atl.  333.  N.  Y.  211,  2ft  Am.  Rep.  130. 

•Collins  V.  Rowe,  1  Abb.  N.  C.  97; 
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is  invalid,  or  that  he  will  not  enforce  it,  he  leads  ar 
property,  or  to  take  a  mortgage  upon  it,  he  cap 
against  such  purchaser  or  mortgagee,  set  up  hip 
such  purchaser  or  mortgagee.**®  • 

A  mortgagee  may  be  estopped  from  assep- 
larger  sum  than  he  states  to  a  purchaser  of  ,| 
be  due  him,  especially  if  he  uses  any  act"   5' 
the  property.    But  the  proof  of  the  far;^    .'. 
claimed  to  arise  should  be  clear  and  ^  / 
the  mortgagee  as  to  the  amount  du' '   ^ 
the  purchaser  relies  upon  the  assu  /'/    '. 

he  purchases,  when  he  might  by   >     '  ^^^^ 

tain  the  true  amount  of  th      ^'  ^a  be  to  vary 

estopped  from  claiming  the  r       ^ 

If  a  written  agreement  as  ^ '        |  ^   ^  certain  amount  is 

from  the  mortgagee  heto  ^^^^  ^f  ^^^  mortgage,  which, 

not  be  allowed  to  prove/  ^^  f^^  principal  or  interest,  is  a 

as  to  the  nature  and  r^  ^^^  ^^at  the  premises  "are  free  from 

shown  m  the  agreen-   ^  aforesaid,^'  is  not  a  covenant  that  there 

estopped  from  cla  ^^  ^^^  mortgage  at  the  time  of  the  convev- 

for  ***  *  '' 

the  grantee  cannot  rcover  from  the  grantor,  m 

A  recital  in     ^^^  covenant,  the  amount  of  accrued  interest  he  has 
some  part  of    ^^         ^  prevent  a  foreclosure  of  the  mortgage." 
protect  the 

the  mortr   d^^  ^^^  purchases  an  equity  of  redemption  by  a  deed  with- 
lidity.^*^  ^**  takes  the  estate  charged  with  the  payment  of  the  mort- 

a«>T '  /'i^  It  is  presumed,  in  the  absence  of  a  special  contract  or  of 
150,  ■  /'^asnal  circumstance,  that  the  amount  paid  was  the  price  of 
^f  /' ;operty  purchased,  less  the  amount  of  the  mortgage,  and  it 
N    Cld  ^  ^^^  ^^^  purchaser,  and  not  the  seller,  to  discharge  the  in- 

i^arnsey  v.  Rogers,  47  N.  Y.  233,  consideration."       Crocker's      Com. 

,  AID.  Rep.  440;   Binsse  v.   Paige,  Forms,  38. 

/Abb.  App.  Dec.  138.  * Estabrook  v.  Smith,  6  Gray,  572, 

•  Campbell  v.  Vedder,  1  Abb.  App.  66  Am.  Dec.  445;  King  v.  Kilbride, 

pec.  295.  58  Conn.  109;  19  Atl.  519.   In  these 

'  §68;  Sumner  v.  Barnard,  12  Met  cases  the  covenant  against  incum- 

459.  brances  excepted  the  mortgage,  but 

'A  clause  binding  the  grantee  to  the  covenant  of  warranty  did  not; 

assume  an  existing  mortgage  may  and  It  was  held  that  the  mortgagor 

be  as  follows :    "Said  premises  are  was  bound  to  pay  it. 

hereby  conveyed  subject  to  a  certain  "  Harlow  v.  Thomas,  15  Pick.  6(1. 

mortgage,  dated,  etc.,  and  recorded,  "  Spurr  v.  Andrew,  6  Allen,  420. 

etc.,  and  of  which  the  sum  of  | —  ^Shanahan  v.   Perry.   130  Mass. 

is  now  due,  which  mortgage  the  said  460;  Ayer  v.  Philadelphia  St  B.  F. 

grantee,  his  heirs  and  assigns,  are  Brick  Co.  157  Mass.  57,  81  N.  E.  717. 

to  assume  and  pay,  the  said  amount  159  Mass.  84,  84  N.  B.  177.  But  see 

forming  a  part  of  the  above-named  Lively  v.  Rice,  150  Mass.  150,  173, 

22  N.  B.  888. 
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'^n  such  case,  therefore,  the  puchaser  cannot  pay  oflf 

keep  the  mortgage  alive  by  taking  an  assignment 

set  it  off  against  an  unpaid  balance  still  due 

**    If  it  appear  that  the  incumbrances  were 

nsideration  paid,  and  the  purchaser  has 

he  purchase-money,  although  his  deed 

new  of  the  existence  of  the  incum- 

^d  deduct  the  amount  from  the 

^se  the  mortgagor  remains  the 

^r  the  debt." 

.y  subject  to  a  mortgage,  the 

.larged  with  the  incumbrance  of  the 

.1  chaser  had  expressly  assumed  the  pay- 

a  himself  made  a  mortgage  of  the  land  to  se- 

aveyance  of  land  subject  to  a  mortgage  operates 

./  to  the  mortgage,  both  as  against  the  purchaser  and 

xiiing  liens  under  judgments  subsequently  rendered.**    The 

.nt  of  an  existing  mortgage  having  been  deducted  from  the 

purchase-money  of  the  incumbered  property,  the  grantee  in  effect 

undertakes  to  pay  the  amount  of  the  purchase-money  represented  by 

the  mortgage  to  the  holder  of  it,  and  he  is  as  effectually  estopped  to 

deny  its  validity  as  he  would  be  had  he  in  terms  agreed  to  pay  such 

mortgage.**     The  difference  between  the  purchaser's  assuming  the 


"  Orthwein  v.  Thomas.  127  111.  554, 
21  N.  E.  430;  Shuler  v.  Hardin,  25 
Ind.  386;  Howard  v.  Robbins,  170 
N.  Y.  498,  63  N.  E.  530,  aff'g.  67  App. 
Div.  245,  quoting  text;  Oayle  v.  Wil- 
son, 30  Oratt.  166,  5  Reporter,  667; 
Savings  Bank  v.  Orant,  41  Mich. 
101,  2f  N.  W.  1;  Dickason  v.  Wil- 
liams, 129  Mass.  182,  37  Am.  Rep. 
316;  Cumberland  v.  Codrington,  3 
Johns.  (N.  Y.)  Ch.  229.  262;  Bel- 
mont V.  Coman,  22  N.  Y.  438;  Hart- 
ley V.  Harrison,  24  N.  Y.  170,  175; 
Freeman  v.  Auld,  44  N.  Y.  50;  Car- 
penter V.  Koons,  20  Pa.  St.  222; 
Scheppelmann  v.  Feurth,  87  Mo. 
351;  Guernsey  v.  Kendall,  55  Vt. 
201.  quoting  text;  Oerdine  v.  Men- 
age, 41  Minn.  417,  43  N.  W.  91;  Mc- 
Naughton  v.  Burke,  63  Neb.  704,  89 
N.  W.  274;  New  England  Loan  ft 
Trust  Co.  V.  Stephens,  16  Utah,  385, 
52  Pac.  624. 

"Atherton  v,  Toney.  43  Ind.  211; 
Bunch  V.  Grave,  111  Ind.  351,  12  N. 
E.  514. 

"Wolbert  v.  Lucas,  10  Pa.  St.  73. 
49  Am.  Dec.  678. 

"Wadsworth  v.   Lyon,   93   N.   Y. 


201,  45  Am.  Rep.  190;  Bennett  v. 
Bates,  94  N.  Y.  354,  26  Hun,  364; 
Johnson  v.  Lasker  Real  Est.  Asso. 
2  Tex.  Civ.  App.  494,  21  S.  W.  461. 

"  Sweetzer  v.  Jones,  35  Vt.  317,  82 
Am.  Dec.  639;  Guernsey  v.  Kendall, 
55  Vt  201;  Cobb  v.  Dyer,  69  Me. 
494;  Fuller  v.  Hunt.  48  Iowa,  163; 
Manwaring  v.  Powell,  40  Mich.  371; 
Berry  v.  Whitney,  40  Mich.  65; 
Chadwick  v.  Island  Beach  Co.  43  N. 
J.  Eq.  616.  12  Atl.  380. 

"Bundy  v.  Iron  Co.  38  Ohio  St 
300. 

"  §  744;  Johnson  v.  Thompson,  129 
Mass.  398;  Tuite  v.  Stevens,  98  Mass. 
305;  Hancock  v.  Fleming,  103  Ind. 
533,  3  N.  E.  254;  Washington,  O.  ft 
W.  R.  Co.  V.  Cazenove,  83  Va.  744. 
749,  3  S.  E.  433;  Dargan  v.  Mc- 
Sween,  33  S.  C.  324,  11  S.  E.  1077, 
quoting  text.  Selby  v.  Sanford,  7 
Kan.  App.  781.  54  Pac.  17.  A  pur- 
chaser who  accepts  a  deed  contain- 
ing a  covenant  "that  all  incum- 
brances on  the  within  estate  shall 
be  removed  within  ninety  days  from 
the  date  hereof,  excepting  a  mort- 
gage" for  a  certain  sum.  in  effect 


§    734]  HIS  RIGHTS  AGAINST  THE  MORTGAGOR.  744 

is  invalid^  or  that  he  will  not  enforce  it,  he  leads  another  to  buy  the 
property,  or  to  take  a  mortgage  upon  it,  he  cannot  afterwards,  as 
against  such  purchaser  or  mortgagee,  set  up  his  mortgage  as  against 
such  purchaser  or  mortgagee.***  • 

A  mortgagee  may  be  estopped  from  asserting  his  mortgage  for  a 
larger  sum  than  he  states  to  a  purchaser  of  the  equity  of  redemption  to 
be  due  him,  especially  if  he  uses  any  active  efforts  to  induce  a  sale  of 
the  property.  But  the  proof  of  the  facts  out  of  which  the  estoppel  is 
claimed  to  arise  should  be  clear  and  satisfactory.  If  the  statement  of 
the  mortgagee  as  to  the  amount  due  is  a  mere  matter  of  opinion,  and 
the  purchaser  relies  upon  the  assurances  of  the  mortgagor  from  whom 
he  purchases,  when  he  might  by  the  use  of  reasonable  diligence  ascer- 
tain the  true  amount  of  the  incumbrance,  the  mortgagee  is  not 
estopped  from  claiming  the  amount  due  him  as  against  the  purchaser. 
If  a  written  agreement  as  to  the  amount  of  the  incumbrance  be  taken 
from  the  mortgagee  before  completing  the  purchase,  the  latter  will 
not  be  allowed  to  prove  verbal  statements  and  assurances  made  by  him 
as  to  the  nature  and  extent  of  the  incumbrance,  unless  a  mistake  be 
shown  in  the  agreement  as  written ;  and,  on  the  other  hand,  he  will  be 
estopped  from  claiming  any  more  than  the  written  agreement  calls 
for.«" 

A  recital  in  the  warranty  clause  of  a  mortgage  that  the  land  or 
some  part  of  it  is  subject  to  certain  prior  liens,  is  merely  intended  to 
protect  the  mortgagor  in  his  covenant  of  warranty,  and  does  not  estop 
the  mortgagee  from  contesting  such  liens  as  to  their  amount  or  va- 
lidity."* 

^Lasselle  v.  Barnett,   1  Blackf.  person  who  acted  upon  them."    Clt- 

150,  12  Am.  Dec.  217;   Wisehart  v.  ing  Wiseheart  v.  Hedrick,  118  Ind. 

Hedrick,  118  Ind.  341,  21  N.  E.  30;  341,  21  N.  E.  30;  Babcock  v.  Bank, 

Way  V.  Council,   76   Iowa.   741,   39  118.  Ind.  212,  20  N.  B.  732;  Kelley 

N.  W.  879;    Wise  v.  Newatney,   26  v.  Flsk,  110  Ind.  552.  11  N.  E.  453: 

Neb.  88.  42  N.  W.  339;  Strafford  v.  Ward  v.  Insurance  Co.  108  Ind.  301, 

Lane.   124   Ind.  592.  24   N.   E.   683.  9  N.  E.  361;  Quick  v.  MUUgan,  108 

In  the  latter  case  Elliott.  J.,  deliver-  Ind.   419,  9   N.   B.   392,   and  cases 

Ing  the  opinion,  said :   "It  Is  not  nee-  cited ;  Anderson  v.  Hubble,  93  Ind. 

essary.  In  order  to  create  an  estop-  570;  Humphrey  v.  Finch,  97  N.  C. 

pel,  that  the  person  who  makes  the  303,  1  S.  B.  870;  Bynum  v.  Preston, 

representations  upon  which  another  69  Tex.  287,  6  S.  W.  428.    As  to  es- 

acts  should,  at  the  time  of  making  toppel  by  declarations,  see  Shipley 

them,  Intend  to  defraud  the  person  v.  Fox.  69  Md.  572,  16  Atl.  275. 

to  whom  they  are  made;    for  the  ••*  Preble  v.  Conger,  66  111.  370. 

fraud   consists   In   subsequently  at-  **' Allen- West  Commission  Co.  t. 

tempting   to   gainsay   or   deny   the  Brown,  69  Ark.  163,  61  S.  W.  913. 
representations  to  the  injury  of  the 
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A  purchaser's   rights  and  LIABILITIESr. 


I.  Purchase  subject  to  a  mortgage, 

735-739. 
II.  Assumption    of    mortgage    by 

purchaser,  740-747. 


III.  Personal  liability  ef  purchaser, 
748-785. 


I.   Purchase  Subject  to  a  Mortgage. 

§  735.  The  clanse  in  a  deed  referring  to  the  existence  of  a  prior 
mortgage  is  of  much  importance  in  other  ways  than  in  determining 
whether  the  purchaser  engages  to  pay  the  mortgage^  er  merely  buys, 
subject  to  it.  In  the  first  place  it  may  qualify  the  grantor's  liability 
upon  the  covenants  of  the  deed  against  incumbrances  by  showing  the- 
existence  of  the  mortgage^  and  that,  as  between  him  and  the  grantee,, 
the  latter  is  to  pay  it.^  It  may  prevent,  by  a  statement  as  to  what  an 
incimibrance  upon  the  property  is,  any  liability  on  the  part  of  the* 
grantor  to  the  penalties  imposed  by  statute  upon  one  who  sells  in- 
cumbered property  without  disclosing  the  incumbrance.  It  may  pre- 
clude the  grantee  from  impeaching  the  validity  of  the  mortgage  ex- 
isting upon  the  property  conveyed.*  It  may  subject  the  land  to  the- 
burden  of  the  mortgage  without  imposing  upon  the  grantee  any  per- 
sonal liability  to  pay  it.*  It  may  have  an  important  bearing  upon  the- 
liability  of  the  grantor  in  case  an  extension  of  the  mortgage  is  after- 
wards made  without  his  consent.*  It  may  i-ender  the  grantee  di- 
rectly liable  for  the  mortgage  debt  to  the  mortgagee,  or  it  may  make 
him  liable  merely  to  his  grantor.'*  Moreover  under  this  clause  arise 
questions  of  notice  affecting  others  who  may  claim  under  the  deed.* 
The  mode,  therefore,  in  which  this  clause  is  expressed  is  of  extreme 
importance,  both  in  the  drawing  of  the  instrument  and  in  the  inter- 
pretation of  its  effect. 

One  having  purchased  land,  by  a  deed  with  convenants  of  seisin 
and  warranty,  mortgaged  it  to  his  grantor  for  the  purchase-money, 
by  a  deed  containing  the  same  covenants.    Being  evicted  by  a  para- 

*  CoHins  V.  Rowe.  1  Abb.  N.  C.  97.  McConihe  v.  Fales^  107  N.  Y.  404,. 

«Ritter  V.  Phillips.  53  N.  Y.  586;  14  N.  E.  285. 

McMurphy  v.  Adams,  67  N.  H.  440,  *Calvo  v.  Davies,  8  Hun.  222,  73: 

39  Atl.  333.  N.  Y.  211»  2:^  AuL  Rep.  130. 

•Collins  V.  Rowe,  1  Abb.  N.  C.  97; 
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is  invalid,  or  that  he  will  not  enforce  it,  he  leads  another  to  buy  the 
property,  or  to  take  a  mortgage  upon  it,  he  cannot  afterwards,  as 
against  such  purchaser  or  mortgagee,  set  up  his  mortgage  as  against 
such  purchaser  or  mortgagee.**®  • 

A  mortgagee  may  be  estopped  from  asserting  his  mortgage  for  a 
larger  sum  than  he  states  to  a  purchaser  of  the  equity  of  redemption  to 
be  due  him,  especially  if  he  uses  any  active  efforts  to  induce  a  sale  of 
the  property.  But  the  proof  of  the  facts  out  of  which  the  estoppel  is 
claimed  to  arise  should  be  clear  and  satisfactory.  If  the  statement  of 
the  mortgagee  as  to  the  amount  due  is  a  mere  matter  of  opinion,  and 
the  purchaser  relies  upon  the  assurances  of  the  mortgagor  from  whom 
he  purchases,  when  he  might  by  the  use  of  reasonable  diligence  ascer- 
tain the  true  amount  of  the  incumbrance,  the  mortgagee  is  not 
estopped  from  claiming  the  amount  due  him  as  against  the  purchaeer. 
If  a  written  agreement  as  to  the  amount  of  the  incumbrance  be  taken 
from  the  mortgagee  before  completing  the  purchase,  the  latter  will 
not  be  allowed  to  prove  verbal  statements  and  assurances  made  by  him 
as  to  the  nature  and  extent  of  the  incumbrance,  unless  a  mistake  be 
shown  in  the  agreement  as  written ;  and,  on  the  other  hand,  he  will  be 
estopped  from  claiming  any  more  than  the  written  agreement  calls 
for.2" 

A  recital  in  the  warranty  clause  of  a  mortgage  that  the  land  or 
some  part  of  it  is  subject  to  certain  prior  liens,  is  merely  intended  to 
protect  the  mortgagor  in  his  covenant  of  warranty,  and  does  not  estop 
the  mortgagee  from  contesting  such  liens  as  to  their  amount  or  va- 
lidity."* 

^Lasselle  v.   Bamett,   1   Blackf.  person  who  acted  upon  them."   Git- 

150,  12  Am.  Dec.  217;   Wisehart  v.  Ing  Wiseheart  v.  Hedrlck.  118  lad. 

Hedrick,  118  Ind.  341,  21  N.  E.  30;  341,  21  N.  E.  30;  Babcock  v.  Bank, 

Way   V.  Council,   76   Iowa,   741,   39  118,  Ind.  212,  20  N.  B.  732;  KeDey 

N.  W.   879;    Wise  v.   Newatney,   26  v.  Fisk,  110  Ind.  552,  11  N.  E.  453; 

Neb.  88.  42  N.  W.  339;  Strafford  v.  Ward  v.  Insurance  Co.  108  Ind.  301, 

Lane,   124  Ind.  592,  24   N.   E.   683.  9  N.  E.  361;  Quick  v.  Milllgan.  108 

In  the  latter  case  Elliott,  J.,  deliver-  Ind.   419,   9   N.    E.   392,    and  cases 

ing  the  opinion,  said :   "It  is  not  nee-  cited ;  Anderson  v.  Hubble,  93  Ind. 

essary,  in  order  to  create  an  estop-  570;  Humphrey  v.  Finch,  97  N.  C. 

pel,  that  the  person  who  makes  the  303,  1  S.  E.  870;  Byuum  v.  Preston, 

representations  upon  which  another  69  Tex.  287,  6  S.  W.  428.    As  to  es- 

acts  should,  at  the  time  of  making  toppel  by  declarations,  see  Shipley 

them,  intend  to  defraud  the  person  v.  Fox,  69  Md.  572,  16  Atl.  275. 
to   whom  they  are  made;    for  the        •"Preble  v.  Conger,  66  111.  370. 
fraud  consists   in   subsequently  at-        *"  Allen- West   Commission  Co.  v. 

tempting   to   gainsay   or   deny   the  Brown,  69  Ark.  163,  61  S.  W.  913. 
representations  to  the  injury  of  the 
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A  pubchaser's  rights  and  liabilities.. 


I.  Purchase  subject  to  a  mortgage, 

785-739. 
II.  AsBumption    of    mortgage    by 
purchaser,  740-747. 


III.  Personal  liability  ef  purchaser, 
748-785. 


I.   Purchase  Subject  to  a  Mortgage. 

§  735.   The  danse  in  a  deed  referring  to  the  existence  of  a  prior 

mortgage  is  of  much  importance  in  other  ways  than  in  determining 
whether  the  purchaser  engages  to  pay  the  mortgage^  er  merely  buys. 
subject  to  it.  In  the  first  place  it  may  qualify  the  grantor^s  liability 
upon  the  covenants  of  the  deed  against  incumbrances  by  showing  the- 
existence  of  the  mortgage^  and  that^  as  between  him  and  the  grantee^ 
the  latter  is  to  pay  it.*  It  may  prevent,  by  a  statement  as  to  what  an 
incumbrance  upon  the  property  is,  any  liability  on  the  part  of  the^ 
grantor  to  the  penalties  imposed  by  statute  upon  one  who  sells  in- 
cumbered property  without  disclosing  the  incumbrance.  It  may  pre- 
clude the  grantee  from  impeaching  the  validity  of  the  mortgage  ex- 
isting upon  the  property  conveyed.^  It  may  subject  the  land  to  the 
burden  of  the  mortgage  without  imposing  upon  the  grantee  any  per- 
sonal liability  to  pay  it."  It  may  have  an  important  bearing  u.pon  the- 
liability  of  the  grantor  in  case  an  extension  of  the  mortgage  is  after- 
wards made  without  his  consent.*  It  may  render  the  grantee  di- 
rectly liable  for  the  mortgage  debt  to  the  mortgagee,  or  it  may  make 
him  liable  merely  to  his  grantor.'  Moreover  under  this  clause  arise 
questions  of  notice  affecting  others  who  may  claim  under  the  deed.* 
The  mode,  therefore,  in  which  this  clause  is  expressed  is  of  extreme 
importance,  both  in  the  drawing  of  the  instrument  and  in  the  inter- 
pretation of  its  effect. 

One  having  purchased  land,  by  a  deed  with  convenants  of  seisin 
and  warranty,  mortgaged  it  to  his  grantor  for  the  purchase-money, 
by  a  deed  containing  the  same  covenants.    Being  evicted  by  a  para- 

*  Collins  V.  Rowe,  1  Abb.  N.  C.  97.  McConlhe  v.  Fales*.  107  N.  Y.  404». 

•Ritter  v.  Phillips,  53  N.  Y.  586;  14  N.  E.  285. 

McMurphy  v.  Adams,  67  N.  H.  440,  *Calvo  v.  Davteff,  8  Hun,  222,  73: 

39  Atl.  333.  N.  Y.  211,.  2A  Am,  Rep.  130. 

•Collins  V.  Rowe,  1  Abb.  N.  C.  97; 
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is  invalid,  or  that  he  will  not  enforce  it,  he  leads  another  to  buy  the 
property,  or  to  take  a  mortgage  upon  it,  he  cannot  afterwards,  as 
against  such  purchaser  or  mortgagee,  set  up  his  mortgage  as  against 
such  purchaser  or  mortgagee.**®  • 

A  mortgagee  may  be  estopped  from  asserting  his  mortgage  for  a 
larger  sum  than  he  states  to  a  purchaser  of  the  equity  of  redemption  to 
be  due  him,  especially  if  he  uses  any  active  efforts  to  induce  a  sale  of 
the  property.  But  the  proof  of  the  facts  out  of  which  the  estoppel  is 
claimed  to  arise  should  be  clear  and  satisfactory.  If  the  statement  of 
the  mortgagee  as  to  the  amount  due  is  a  mere  matter  of  opinion,  and 
the  purchaser  relies  upon  the  assurances  of  the  mortgagor  from  whom 
he  purchases,  when  he  might  by  the  use  of  reasonable  diligence  ascer- 
tain the  true  amount  of  the  incumbrance,  the  mortgagee  is  not 
estopped  from  claiming  the  amount  due  him  as  against  the  purchaser. 
If  a  written  agreement  as  to  the  amount  of  the  incumbrance  be  taken 
from  the  mortgagee  before  completing  the  purchase,  the  latter  will 
not  be  allowed  to  prove  verbal  statements  and  assurances  made  by  him 
as  to  the  nature  and  extent  of  the  incumbrance,  unless  a  mistake  be 
shown  in  the  agreement  as  written;  and,  on  the  other  hand,  he  will  be 
estopped  from  claiming  any  more  than  the  written  agreement  calls 
for."^ 

A  recital  in  the  warranty  clause  of  a  mortgage  that  the  land  or 
some  part  of  it  is  subject  to  certain  prior  liens,  is  merely  intended  to 
protect  the  mortgagor  in  his  covenant  of  warranty,  and  does  not  estop 
the  mortgagee  from  contesting  such  liens  as  to  their  amount  or  Ta- 
lidity."* 

^Lasselle  v.   Barnett,   1   Blackf.  person  wbo  acted  upon  them."   Git- 

150,  12  Am.  Dec.  217;   Wisehart  v.  ing  Wiseheart  v.  Hedrick,  118  Ind. 

Hedrick,  118  Ind.  341,  21  N.  E.  30;  341,  21  N.  B.  30;  Babcock  v.  Bank, 

Way  V.  Council,   76   Iowa,   741,   39  118,  Ind.  212,  20  N.  E.  732;  KeUey 

N.  W.  879;    Wise  v.  Newatney,  26  v.  Flak,  110  Ind.  552,  11  N.  E.  463; 

Neb.  88,  42  N.  W.  339;  Strafford  v.  Ward  v.  Insurance  Co.  108  Ind.  301, 

Lane,   124   Ind.  592,  24   N.   E.   683.  9  N.  E.  361;  Quick  v.  MilUgan,  108 

In  the  latter  case  Elliott,  J.,  deliver-  Ind.   419,   9   N.   E.   392,   and  cases 

ing  the  opinion,  said :   "It  is  not  nee-  cited ;  Anderson  v.  Hubble,  93  Ind. 

essary,  in  order  to  create  an  estop-  570;   Humphrey  v.  Finch,  97  N.  C. 

pel,  that  the  person  who  makes  the  303,  1  S.  E.  870;  Bynum  v.  Preston, 

representations  upon  which  another  69  Tex.  287,  6  S.  W.  428.    As  to  es- 

acts  should,  at  the  time  of  making  toppel  by  declarations,  see  Shipley 

them,  intend  to  defraud  the  person  v.  Fox,  69  Md.  572,  16  Atl.  275. 
to   whom  they  are  made;    for  the        •"  Preble  v.  Conger.  66  111.  370. 
fraud  consists   in   subsequently  at-        *"  Allen- West  Commission  Co.  v. 

tempting   to   gainsay  or   deny  the  Brown,  69  Ark.  163,  61  S.  W.  913. 
representations  to  the  injury  of  the 


CHAPTEE  XVII. 


A  PUBCHASER^S  BIGHTS  AND  LIABILITIEgr. 


I.  Purchase  subject  to  a  mortgage, 

735-739. 
II.  AsBumption    of    mortgage    by 
purchaser,  740-747. 


III.  Personal  liability  ef  purchaser, 
748-785. 


I.   Purchase  Subject  to  a  Mortgage. 

§  735.  The  danse  in  a  deed  referring  to  the  existence  of  a  prior 
mortgage  is  of  much  importance  in  other  ways  than  in  determining 
whether  the  purchaser  engages  to  pay  the  mortgage,  er  merely  buys. 
subject  to  it.  In  the  first  place  it  may  qualify  the  grantor^s  liability 
upon  the  covenants  of  the  deed  against  incumbrances  by  showing  the* 
existence  of  the  mortgage,  and  that,  as  between  him  and  the  grantee,, 
the  latter  is  to  pay  it.*  It  may  prevent,  by  a  statement  as  to  what  an 
incumbrance  upon  the  property  is,  any  liability  on  the  part  of  the* 
grantor  to  the  penalties  imposed  by  statute  upon  one  who  sells  in- 
cumbered property  without  disclosing  the  incumbrance.  It  may  pre- 
clude the  grantee  from  impeaching  the  validity  of  the  mortgage  ex- 
isting upon  the  property  conveyed.^  It  may  subject  the  land  to  the- 
burden  of  the  mortgage  without  imposing  upon  the  grantee  any  per- 
sonal liability  to  pay  it.*  It  may  have  an  important  bearing  upon  the- 
liability  of  the  grantor  in  case  an  extension  of  the  mortgage  is  after- 
wards made  without  his  consent.*  It  may  I'ender  the  grantee  di~ 
rectly  liable  for  the  mortgage  debt  to  the  mortgagee,  or  it  may  make 
him  liable  merely  to  his  grantor.'*  Moreover  under  this  clause  arise 
questions  of  notice  affecting  others  who  may  claim  under  the  deed.* 
The  mode,  therefore,  in  which  this  clause  is  expressed  is  of  extreme 
importance,  both  in  the  drawing  of  the  instrument  and  in  the  inter- 
pretation of  its  effect. 

One  having  purchased  land,  by  a  deed  with  convenants  of  seisin 
and  warranty,  mortgaged  it  to  his  grantor  for  the  purchase-money, 
by  a  deed  containing  the  same  covenants.    Being  evicted  by  a  para- 

*  CoUlns  V.  Rowe,  1  Abb.  N.  C.  97.  McGonihe  v.  Fales^  107  N..  Y.  404». 

•Rltter  V.  Phillips,  53  N.  Y.  586;  14  N.  E.  285. 

McMurphy  v.  Adams,  67  N.  H.  440,  *Calvo  v.  Davtsff,  8  Hun,  222,  73^. 

39  Atl.  333.  N.  Y.  211„  2A  Am.  Rep.  130. 

•Collins  V.  Rowe,  1  Abb.  N.  C.  97; 
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is  inyalid^  or  that  he  will  not  enforce  it,  he  leads  another  to  buy  the 
property,  or  to  take  a  mortgage  upon  it,  he  cannot  afterwards,  as 
against  such  purchaser  or  mortgagee,  set  up  his  mortgage  as  against 
such  purchaser  or  mortgagee.***  • 

A  mortgagee  may  be  estopped  from  asserting  his  mortgage  for  a 
larger  sum  than  he  states  to  a  purchaser  of  the  equity  of  redemption  to 
be  due  him,  especially  if  he  uses  any  active  efforts  to  induce  a  sale  of 
the  property.  But  the  proof  of  the  facts  out  of  which  the  estoppel  is 
claimed  to  arise  should  be  clear  and  satisfactory.  If  the  statement  of 
the  mortgagee  as  to  the  amount  due  is  a  mere  matter  of  opinion,  and 
the  purchaser  relies  upon  the  assurances  of  the  mortgagor  from  whom 
he  purchases,  when  he  might  by  the  use  of  reasonable  diligence  ascer- 
tain the  true  amount  of  the  incumbrance,  the  mortgagee  is  not 
estopped  from  claiming  the  amount  due  him  as  against  the  purchaser. 
If  a  written  agreement  as  to  the  amount  of  the  incumbrance  be  taken 
from  the  mortgagee  before  completing  the  purchase,  the  latter  will 
not  be  allowed  to  prove  verbal  statements  and  assurances  made  by  him 
as  to  the  nature  and  extent  of  the  incumbrance,  unless  a  mistake  be 
shown  in  the  agreement  as  written ;  and,  on  the  other  hand,  he  will  be 
estopped  from  claiming  any  more  than  the  written  agreement  calls 
for."* 

A  recital  in  the  warranty  clause  of  a  mortgage  that  the  land  or 
some  part  of  it  is  subject  to  certain  prior  liens,  is  merely  intended  to 
protect  the  mortgagor  in  his  covenant  of  warranty,  and  does  not  estop 
the  mortgagee  from  contesting  such  liens  as  to  their  amount  or  va- 
lidity."^ 

^Lasselle  v.   Bamett,  1  Blackf.  person  who  acted  upon  them."    Citr 

150,  12  Am.  Dec.  217;  Wisehart  v.  Ing  Wiseheart  v.  Hedrlck,  118  Ind. 

Hedrick,  118  Ind.  341,  21  N.  E.  30;  341,  21  N.  E.  30;  Babcock  v.  Bank. 

Way  V.  Council,   76   Iowa,   741,   39  118,  Ind.  212,  20  N.  E.  732;   KeUey 

N.  W.  879;    Wise  v.  Newatney,   26  v.  Fisk,  110  Ind.  552,  11  N.  E.  453; 

Neb.  88,  42  N.  W.  339;  Strafford  v.  Ward  v.  Insurance  Co.  108  Ind.  301. 

Lane,   124   Ind.  592,  24   N.   E.   683.  9  N.  E.  361;  Quick  v.  Milligan,  108 

In  the  latter  case  Elliott,  J.,  deliver-  Ind.   419,  9   N.   E.   392,   and   cases 

ing  the  opinion,  said :   "It  is  not  nee-  cited;  Anderson  v.  Hubble,  93  Ind. 

essary,  in  order  to  create  an  estop-  570;   Humphrey  v.  Finch,  97  N.  C. 

pel.  that  the  person  who  makes  the  303,  1  S.  E.  870;  Bynum  v.  Preston, 

representations  upon  which  another  69  Tex.  287.  6  S.  W.  428.    As  to  ea- 

acts  should,  at  the  time  of  making  toppel  by  declarations,  see  Shipley 

them,  intend  to  defraud  the  person  v.  Fox,  69  Md.  572,  16  Atl.  275. 
to  whom  they  are  made;    for  the        ***  Preble  v.  Conger,  66  111.  370. 
fraud  consists   in   subsequently  at-        ''^  Allen-West  Commission   Co.  v. 

tempting   to   gainsay   or   deny   the  Brown,  69  Ark.  163,  61  S.  W.  913. 
representations  to  the  injury  of  the 
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I.  Purchase  subject  to  a  mortgage, 

736-739. 
II.  Assumption    of    mortgage    by 

purchaser,  740-747. 


III.  Personal  liability  9t  purchaser, 
748-785. 


I.   Purchase  Subject  to  a  Mortgage. 

§  735.  The  clause  in  a  deed  referring  to  the  ezittenoe  of  a  prior 
mortgas^  is  of  much  importance  in  other  ways  than  in  determining 
whether  the  purchaser  engages  to  pay  the  mortgage^  er  merely  buys. 
subject  to  it.  In  the  first  place  it  may  qualify  the  grantor's  liability 
upon  the  covenants  of  the  deed  against  incumbrances  by  showing  the- 
existence  of  the  mortgage,  and  that^  as  between  him  and  the  grantee^ 
the  latter  is  to  pay  it.*  It  may  prevent,  by  a  statement  as  to  what  an, 
incumbrance  upon  the  property  is,  any  liability  on  the  part  of  the* 
grantor  to  the  penalties  imposed  by  statute  upon  one  who  sells  in- 
cumbered property  without  disclosing  the  incumbrance.  It  may  pre- 
clude the  grantee  from  impeaching  the  validity  of  the  mortgage  ex- 
isting upon  the  property  conveyed.^  It  may  subject  the  land  to  the- 
burden  of  the  mortgage  without  imposing  upon  the  grantee  any  per- 
sonal liability  to  pay  it.*  It  may  have  an  important  bearing  upon  the- 
liability  of  the  grantor  in  case  an  extension  of  the  mortgage  is  after- 
wards made  without  his  consent.*  It  may  I'ender  the  grantee  di- 
rectly liable  for  the  mortgage  debt  to  the  mortgagee,  or  it  may  make 
him  liable  merely  to  his  grantor.'  Moreover  under  this  clause  arise 
questions  of  notice  affecting  others  who  may  claim  under  the  deed.* 
The  mode,  therefore,  in  which  this  clause  is  expressed  is  of  extreme 
importance,  both  in  the  drawing  of  the  instrument  and  in  the  inter- 
pretation of  its  effect. 

One  having  purchased  land,  by  a  deed  with  convenants  of  seisin 
and  warranty,  mortgaged  it  to  his  grantor  for  the  purchase-money, 
by  a  deed  containing  the  same  covenants.    Being  evicted  by  a  para- 

*  CoUlns  V.  Rowe,  1  Abb.  N.  C.  97.  McConlhe  v.  Fales^  107  N..  Y.  404^ 

•Ritter  v.  Phinips,  53  N.  Y.  586;  14  N.  E.  285. 

McMurphy  v.  Adams.  67  N.  H.  440,  *Calvo  v.  Davieff,  8  Hun,  222,  73'. 

39  Atl.  333.  N.  Y.  211,.  20^  Am.  Rep.  130. 

'Collins  V.  Rowe,  1  Abb.  N.  C.  97; 
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obligation  for  the  old  one,  and  the  new  obligation  must  be  a  valid 
one.  The  acceptance  by  the  mortgagee  of  a  second  mortgage  upon 
the  property  from  the  purchaser  would  not  release  the  first  mort- 
gagor.*^ The  mortgagee  may  release  the  mortgagor  from  his  per- 
sonal liability  in  such  case  without  discharging  the  land,  or  the 
grantee,  who  assumed  the  debt.'®  But  he  cannot  release  the  grantee, 
who  has  thus  become  the  principal  debtor,  without  releasing  the  mort- 
gagor who  has  become  the  surety.**  He  may,  by  his  dealings  with 
the  purchaser  and  mortgagor,  recognize  the  former  as  the  princi- 
pal debtor,  and  the  latter  as  surety  towards  himself.  Any  material 
alteration  of  the  mortgage  contract  will  discharge  the  mortgagor.'^ 
Accordingly  a  clause  in  a  mortgage  to  the  eflEect  that  the  mortgagee 
would,  upon  request,  release  portions  of  the  mortgaged  premises, 
from  time  to  time,  upon  receipt  of  a  certain  sum  per  acre,  having 
been  abrogated  by  agreement  between  the  holder  of  the  mortgage 
and  a  purchaser  of  ijie  property  who  had  assumed  the  payment  of 
the  mortgage,  it  was  held  that  such  a  change  had  been  made  in  the 
mortgage  contract  as  to  release  the  mortgagor  from  all  liability  un- 
der it.^^  Doubtless  the  abrogation  of  this  clause  impaired  a  valu- 
able privilege  which  the  mortgagor  had  provided  as  to  the  mode  of 
discharging  the  debt ;  but  however  that  may  be,  it  is  the  settled  rule 
that  the  court  will  not  inquire  whether  the  alteration  be  beneficial 
or  injurious  to  the  surety,  if  it  be  a  material  one.''* 

When  a  purchaser  who  has  assumed  a  mortgage  conveys  the  land 
to  another  who  assumes  the  mortgage,  the  former  purchaser  stands 
as  surety  for  the  subsequent  purchaser.  And  if  the  former  is  com- 
pelled to  pay  the  debt  he  may  recover  from  the  latter  unless  there  \b  a 
clause  in  the  conveyance  that  the  latter  purchaser  shall  hold  him  harm- 
less from  his  covenant  to  assume  the  mortgage.''* 

An  assignee  of  a  mortgage  which  has  been  assumed  by  a  pur- 
chaser can  enforce  the  personal  liability  of  the  purchaser  just  as  the 
mortgagee  might  had  there  been  no  assignment.''* 

If  the  grantee  who  has  assumed  the  mortgage,  by  any  arrange- 
ment between  himself  and  the  mortgagee,  discharges  his  persomil 

613;   James  v.  Day,  37  Iowa,  164;  "George  v.  Andrews,  60  Md.  26. 

Boardman  v.  Larrabee,  51  Conn.  39;  45  Am.  Rep.  706. 

Denlson  University  y.  Manning,  65  ^  Paine  v.  Jonee,  14  Hun,  577. 

Ohio  St  138,  61  N.  B.  706.  "  Per  Gilbert,  J.,  In  Paine  v.  Jones, 

•'Connecticut  Mut.  L.  Ins.  Co.  v.  14  Hun,  577. 

Tyler,  8  Bias.  369.  "Stover    v.    Tompkins,    34    Neb. 

"Tripp   V.   Vincent,   3   Barb.   Ch.  465,  51  N.  W.  1040. 

613.  "Clark   v.   Fisk,   9   Utah,  94,  38 

"Paine  v.  Jones,  76  N.  Y.   274;  Pac.   248;    Lennox  v.   Brower,  160 

Mutual   L.   Ins.  Co.  v.   Davies,   12  Pa.  191,  28  Atl.  839. 
Jones  ft  S.  172. 
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liability  for  the  mortgage  debt,  his  surety,  the  mortgagor,  is  aUo 
discharged.  If  after  such  discharge  the  mortgagor  pays  a  sum  of 
money  for  a  discharge  from  the  mortgagee's  claim  upon  the  mort- 
gage debt,  he  cannot  recover  the  amount  so  paid  by  him  from  the 
grantee,  though  the  latter  failed  to  advise  him  of  the  transaction 
with  the  mortgagee  which  resulted  in  the  discharge  of  the  grantee 
from  personal  liability.^* 

A  grantee  who  has  assumed  the  payment  of  a  mortgage  is  not  dis- 
charged from  liability  to  the  mortgagee  merely  because  the  latter 
has  foreclosed  his  mortgage,  if  there  is  a  deficiency  of  proceeds  to 
pay  the  whole  debt.'* 

A  purchaser  may  make  himself  liable  to  the  mortgagor  by  a  sepa- 
rate agreement  made  after  the  purchase  whereby  he  undertakes  to 
assume  and  pay  the  mortgage. ''^ 

A  corporation  having  power  to  purchase  and  hold  land  is  bound  by 
its  agreement  to  assume  a  mortgage  thereon  in  the  same  manner  that 
an  individual  is  bound.''* 

§  742.  When  extension  discharges  the  mortgi^or. — ^A  purchaser 
having  assumed  the  payment  of  an  existing  mortgage,  and  thereby 
become  the  principal  debtor,  and  the  mortgagor  a  sul^  of  the  debt 
merely,  an  extension  of  the  time  of  payment  of  the  mortgage  by  an 
agreement  made  upon  a  valid  consideration  between  the  holder  of 
it  and  the  purchaser,  without  the  concurrence  of  the  mortgagor,  dis- 
charges him  from  all  liability  upon  it.'*    The  holder  cannot  enlarge 


»  Knobloch  v.  Zschwetzke,  21  J.  ft 
S.  391. 

"Rouse  V.  Bartholomew,  61  Kan. 
425,  32  Pac.  1088. 

"Wager  v.  Link,  160  N.  Y.  549, 
44  N.  B.  1103. 

"Woods  Inv.  Co.  v.  Palmer,  8 
Colo.  App.  132,  45  Pac.  237. 

"United  States:  Union  Life  Ins. 
Co.  V.  Hanford,  143  U.  S.  187,  27 
Fed.  588;  but  see  contra,  Keller  v. 
Ashford,  133  U.  S.  610,  10  Sup.  Ct. 
494;  Shepherd  v.  May,  115  U.  S.  506. 

nilnoit:  Home  Nat  Bank  ▼. 
Waterman,  134  111.  461,  29  N.  E.  503. 

Kansas:  Union  Stove  Works  v. 
Caswell,  48  Kan.  689,  29  Pac.  1072, 
16  L.  R.  A.  85. 

Karyland:  Chilton  v.  Brooks,  72 
Md.  554;  George  v.  Andrews,  60  Md. 
26. 

Xiohisran:  Dedrick  v.  Den  Bley- 
ker,  85  Mich.  475.  48  N.  W.  633; 
Metz  V.  Todd.  36  Mich.  473. 

Xinnesota:  Travers  v.  Dorr,  60 
Minn.  173,  62  N.  W.  269. 


Xissonrl:  Pratt  v.  Conway,  148 
Mo.  291.  49  S.  W.  1028,  71  Am.  St 
602;  Nelson  v.  Brown,  140  Mo.  580, 
41  S.  W.  960;  Commercial  Bank  v. 
Wood,  56  Mo.  App.  214.  See  Ridg- 
ley  V.  Roberston,  67  Mo.  App.  45. 

Nebraska:  Merriam  v.  Miles,  54 
Neb.  566.  74- N.  W.  861,  69  Am.  St 
731. 

South  Dakota:  Dillaway  v.  Peter- 
son. 11  S.  D.  210.  76  N.  W.  925. 

New  York:  Calvo  v.  Davles.  73  N. 
T.  211;  Jester  v.  Sterling,  25  Hun, 
344;  Paine  ▼.  Jones,  14  Hun,  577; 
Pish  v.  Hayward,  28  Hun,  456; 
Spencer  v.  Spencer,  95  N.  Y.  353; 
Murray  v.  Marshall,  94  N.  Y.  611. 

South  Dakota:  Miller  v.  Kennedy, 
12  S.  D.  478.  81  K.  W.  906;  Hull  v. 
Hayward,  13  S.  D.  291.  83  N.  W.  270; 
Dillaway  v.  Peterson,  11  S.  D.  210. 
76  N.  W.  925. 

Utah:  Bunnell  v.  Carter,  14  Utah, 
100,  46  Pac.  755;  Schroeder  v.  Kin- 
ney, 15  Utah.  462.  49  Pac.  894. 

Contra:    See   James   v.    Day,    37 
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the  time  of  payment  and  protect  himself,  by  reserving  his  rights 
against  the  surety  in  the  agreement  of  extension.  Such  a  reserva- 
tion has  no  effect  unless  the  mortgagor  agree  to  it.®^  Where  a  mort- 
gagee made  an  arrangement  with  a  debtor  of  the  mortgagor,  who  had 
agreed  with  the  mortgagor  to  pay  the  mortgage,  by  which  the  mort- 
gagee virtually,  agreed  to  look  to  the  debtor  for  such  payment,  and 
gave  him  an  extension  of  time,  and  for  more  than  twenty  years  ac- 
cepted interest  from  him,  and  made  no  claim  upon  the  mortgagor, 
who  supposed  the  mortgage  had  been  paid,  the  mortgage  lien  was  held 
to  be  released.®* 

To  constitute  a  valid  agreement  for  an  extension  of  payment  there 
must  be  a  consideration,  and  it  is  held  that  the  performance  of  an 
existing  obligation,  such  as  the  payment  of  part  of  the  sum  due  upon 
the  mortgage  note,  is  not  a  valid  consideration  for  the  extension  of 
the  remainder.®* 

If  the  mortgage  secures  two  notes  payable  at  different  times  an  ex- 
tension of  the  times  of  payment  of  one  of  the  notes  does  not  release 
the  purchaser  from  his  covenant  to  assume  the  mortgage  so  far  as 
the  other  note  is  concerned.®" 

If  the  mortgagor  request  the  mortgagee  upon  the  maturity  of  the 
mortgage  to  foreclose  it,  on  the  ground  that  the  premises  are  then 
suflBcient  to  satisfy  the  mortgage,  but  might  depreciate  so  as  to  be- 
come inadequate,  the  mortgagor  will  not  be  liable  for  a  deficiency 
which  occurs  through  the  mortgagee's  neglect  to  comply  with  such 
request.** 

But  the  mere  neglect  of  the  holder  of  a  mortgage  to  enforce  i*:, 
when  he  has  not  been  requested  to  do  so,  does  not  discharge  one  who 


Iowa,  164;  Corbett  v.  Waterman,  11 
Iowa,  86;  Aldous  v.  Hicks,  21 
Ont  95. 

"^1  942;  Calvo  v.  Davies,  8  Hun, 
222,  affirmed  73  N.  Y.  211,  29  Am. 
Rep.  130;  Metz  v.  Todd,  36  Mich. 
473;  George  v.  Andrews,  60  Md.  26, 
45  Am.  Rep.  706;  Ghelton  v.  Brooks, 
71  Md.  45,  20  Atl.  126;  Herd  v. 
Tuohy,  133  Cal.  55,  65  Pac.  139; 
Tuohy  V.  Woods,  122  Cal.  665,  55 
Pac.  683;  Home  Nat.  Bank  v.  Water- 
man, 134  III.  461,  467;  Union  L.  Ins. 
Co.  V.  Hanford,  143  U.  S.  187, 12  Sup. 
Ct  437.  Per  Gray,  J.:  "The  rule 
applies  whenever  the  creditor  gives 
time  to  the  principal,  knowing  of 
the  relation  of  principal  and  surety, 
although  he  did  not  know  of  that 
relation  at  the  time  of  the  original 
contract."  Ewin  v.  Lancaster,  6  Best 
4k  S.  571;  Oriental  Financial  Corp. 


V.  Overend,  L.  R.  7  Ch.  App.  142,  and 
L.  R.  7  H.  L.  348;  Wheat  v.  Kendall. 
6  N.  H.  504;  Guild  v.  BuUer,  127 
Mass.  386.  Or  even  if  that  relation 
has  heen  created  since  that  time. 
Oakeley  v.  Pasheller,  4  Clark  A  F. 
207,  233,  10  Bligh,  N.  S.  548,  590; 
Colgrove  v.  Tallman,  67  N.  Y.  96; 
Smith  V.  Shelden,  35  Biich.  42. 

"Dedrick  v.  Den  Bleyker,  85 
Mich.  475,  48  N.  W.  633. 

">  Kellogg  V.  Olmsted,  25  N.  Y. 
189;  Gibson  v.  Renne,  19  Wend.  389, 
390;  Halliday  v.  Hart,  30  N.  Y.  474: 
Olmstead  v.  Latimer,  158  N.  Y.  313, 
53  N.  B.  5. 

"■Owings  V.  Mackenzie,  133  Ma 
323,  33  S.  W.  802. 

"^Remsen  v.  Beekman,  25  N.  Y 
552;  Russell  v.  Weinberg,  2  Abb.  N. 
C.  422. 
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has  became  a  surety  or  gaarantor  of  the  mortgage  debt^  though  the 
land  depreciate  so  as  to  be  inadequate  to  pay  it.®*  A  purchaser  of 
mortgaged  land  cannot  restrain  a  foreclosure^  or  have  the  land  de- 
clared free  of  the  lien^  on  the  ground  that  the  land  has  depreciated 
through  delay  and  the  mortgagor  has  become  insolvent.** 

A  purchaser  who  has  assumed  no  personal  liability  to  the  mort- 
gagor which  the  latter  can  enforce,  but  has  merely  bought  subject  to 
the  mortgage,  is  in  no  sense  the  surety  of  his  vendor;  and  an  ezten- 
fiion  of  the  time  of  payment  made  between  the  mortgagor  and  the 
mortgagee  does  not  release  or  discharge  the  lien  of  the  mortgage 
upon  the  land  in  favor  of  the  purchaser.®^ 

§  742a.  In  other  courts,  however,  it  is  held  that  the  relation  of 
nurety  between  the  grantor  and  the  grantee  does  not  in  any  case  in- 
Tolve  the  mortgagee  in  its  legal  efFects.  His  rights  are  held  to  re- 
main imchanged.  Both  the  mortgagor  and  the  purchaser  who  has 
assumed  the  mortgage  are  as  to  him  principals ;  and  he  may  have  a 
personal  decree  against  either  or  both.  The  obligation  of  the  pur- 
<;haser  is  treated  as  a  collateral  obligation,  which  the  creditor  is  en- 
titled to  the  benefit  of.  In  short,  the  relation  of  suretyship  exists 
between  the  grantor  and  the  grantee  who  assumes  the  payment  of 
the  mortgage,  but  it  does  not  aflfect  the  relations  of  the  mortgagor 
and  mortgagee.®®  The  contract  rights  of  the  mortgagee  cannot  bo 
-changed  by  acts  of  the  mortgagor  and  his  grantee  to  which  the  former 
is  not  a  party.  "He  may  therefore  continue  to  hold  the  mortgagor 
as  a  principal  debtor,  and  while  he  so  holds  him  there  can  be  no  dis- 
charge of  liability  on  the  ground  of  indulgence  to  one  who,  for  cer- 
tain purposes  not  affecting  the  creditor,  stands  towards  the  original 
debtor  in  the  relation  of  a  principal  to  his  surety."®* 

The  assumption  of  a  mortgage  by  a  purchaser  does  not  constitute 
a  novation  of  the  mortgage  debt,  even  if  the  mortgagee  subsequently 
agrees  to  accept  the  purchaser  as  the  debtor  and  to  release  the  mort- 
gagor, so  that  the  mortgage  debt  is  extinguished.*® 

""Warner  v.  Williams,  93  Md.  517,  504;  Connecticut  Mut  Life  Ins.  Co. 

49  Atl.  559;  Gray  v.  Farmers'  Bank,  v.  Mayer,  8  Mo.  App.  18;  Meyer  v. 

81  Md.  631,  643,  32  Atl.  518;  Oott  ^.  Lathrop,  10  Hun,  66;  but  the  latter 

State,  44  Md.  339;  Lynn  v.  Cumber-  case  is  overruled  In  Paine  v.  Jones, 

land.  77  Md.  449,  26  Atl.  1001;  Hurd  14  Hun,  577.    See  Sohier  v.  Loring. 

V.  Callahan,  9  Abb.  N.  C.  374.  6  Cush.  537;  Boardman  v.  Larrabee, 

"Case  V.  O'Brien,  66  Mich.   289,  51  Conn.  39;  Waters  v.  Hubbard,  44 

?3  N.  W.  405;  Edler  v.  Hasche,  67  Conn.  340. 

Wis.  653,  31  N.  W.  57.  •  Connecticut  Mut.  Life  Ins.  Co.  v. 

•'Maher  v.  Lanfrom,  86  111.  513;  Mayer,  8  Mo.  App.  18.  per  Lewis,  P. 

Chilton  V.  Brooks,  71  Md.  45,  20  Atl.  J. ;  Boardman  v.  Larrabee,  51  Conn. 

125.  39. 

•Corbett  v.  Waterman,  11  Iowa.  *>  Kelso  v.  Fleming,  104  Ind.  180, 

S6;  Crawford  v.  Edwards,  33  Mich.  3  N.  E.  830. 
354;  Huyler  v.  Atwood,  26  N.  J.  Eq. 
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§  743.  A  purchaser  of  a  portion  of  the  mortgi^^  premiiei,  lAo 
assumes  the  payment  of  a  proportionate  part  of  the  mortgage 
debt,  is  bound  to  pay  such  part  in  exoneration  of  the  residue.**  If 
the  purchaser  agrees  to  pay  a  certain  sum  upon  the  mortgage  debt 
when  due,  he  is  only  bound  to  pay  that  sum  without  interest.**  A 
purchaser  who  has  agreed  to  pay  the  interest  on  a  mortgage  will  not 
be  required  to  accept  a  deed  which  provides  that  he  shall  pay  the 
mortgage.** 

A  purchaser  of  part  of  a  tract  of  land  who  pays  oflf  the  mortgage 
upon  the  whole  is  entitled  to  be  subrogated  to  the  mortgage;**  be- 
cause the  burden  of  such  a  mortgage  rests  only  in  part  upon  his  land, 
and  is  in  part  to  be  borne  by  the  owners  of  the  remaining  portions 
of  it.  But,  on  the  other  hand,  if  one  purchase  a  portion  of  the  mort- 
gaged premises,  under  an  agreement  that  he  will  assume  and  pay  the 
whole  of  the  mortgage  debt,  then  the  whole  burden  of  the  debt  is  an- 
nexed to  that  portion  by  express  contract,**  and  he  cannot  keep  the 
mortgage  alive  by  taking  an  assignment  of  it,*'  or  acquire  any  equity 
against  the  owner  of  the  other  portions  of  the  mortgaged  premises, 
by  redeeming  the  mortgage  from  a  sale  upon  foreclosure.*^ 

A  purchaser  of  a  portion  of  the  estate  subject  to  a  mortgage 
has  no  equity  to  have  his  land  relieved  from  the  burden  of  the  mort- 
gage, as  against  a  subsequent  purchaser,  when  it  was  a  part  of  his 
contract  of  purchase  that  he  should  pay  the  purchase-money  directly 
in  satisfaction  of  the  mortgage.  On  the  contrary,  the  subsequent 
purchaser  has  an  equitable  right  to  have  the  purchase-money  so  ap- 
plied in  exoneration  of  his  own  land;  and  as  against  him  a  subse- 
quent agreement  between  the  mortgagor  and  the  first  purchaser  mak- 
ing a  diflferent  application  of  the  purchase-money  is  invalid.**    The 

"  Jager  V.  VoUinger,  174  Mass.  521,  *>  Welch  v.  Beers,  8  Allen,  151; 
55  N.  E.  458;  Bradley  v.  George,  2  Iowa  Loan  and  Trust  Co.  v.  Mow- 
Allen  (Mass),  392;  Connecticut  ery,  67  Iowa,  113.  24  N.  W.  747; 
Mut.  L.  Ins.  Co.  V.  Knapp,  62  Minn.  Rugg  v.  Brainerd,  57  Vt.  364;  John- 
405,  64  N.  W.  1137;  Torrey  v.  Bank  son  v.  Walter.  60  Iowa,  315.  14  X. 
of  Orleans,  9  Paige,  649,  7  Hill,  260;  W.  325;  Miller  v.  Fasler.  42  Minn. 
Hilton  V  BisseH,  1  Sandf.  Ch.  407;  366.  44  N.  W.  256;  Hazlett  v.  Sin- 
Ayers  v.  Dixon,  78  N.  Y.  318;  Har-  clair,  76  Ind.  488;  Skinner  v.  Hark- 
lem  Savings  Bank  v.  Mickelsburgh,  er,  23  Colo.  333,  48  Pac.  648;  Mead 
57  How.  Pr.  106;  Wright  v.  Briggs,  v.  Peabody,  183  IH.  126,  131,  55  N. 
99  Ind.  563;  Willard  v.  Worsham,  76  B.  719;  WUcox  v.  Campbell.  106  N. 
Va.  392;  Higham  v.  Harris,  108  Ind.  Y.  325,  12  N.  B.  823;  Wright  v. 
246.  8  N.  B.  255;  Bowne  v.  Lynde,  Briggs.  99  Ind.  563;  Fleming  ▼. 
91  N.  Y.  92.  Reed,   20   Ind.  App.   462,   49  N.  E. 

•»  Bdwards  v.  Thostenson,  64  Iowa,  1087. 

680.  21  N.  W.  136.  ••  Johnson  v.  Walter,  60  Iowa,  315, 

"Manhattan  L.  Ins.  Co.  v.  Craw-  14  N.  W.  325. 

ford.  9  Abb.  N.  C.  365.  "^  Miller  v.  Fasler,  42  Minn.  366. 

••  Salem  v.  Bdgerly,  33  N.  H.  4^;  44  N.  W.  256. 

Champlln  v.  Williams,  9  Pa.  St  341;  "Baring  v.  Moore,  4  Paige,  166; 

Wright  V.  Briggs,  99  Ind.  563.  Bowne  v.  Lynde,  91  N.  T.  92;  Mead 
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purchaser  who  has  assumed  the  payment  of  the  mortgage  may  even 
be  held  to  respond  in  damages  to  a  later  purchaser  who  is  entitled 
to  be  protected  from  the  mortgage,  for  allowing  the  mortgage  to  be 
foreclosed ;  and  the  measure  of  damages  will  be  the  value  of  that  por- 
tion of  the  land  conveyed  to  such  later  purchaser.* • 

Where,  upon  the  conveyance  of  a  part  of  the  mortgaged  land,  the 
purchaser  agrees  to  pay  the  entire  mortgage,  the  part  thus  conveyed 
becomes,  as  between  the  mortgagor  and  his  grantee,  primarily  lia- 
ble for  the  payment  of  the  debt;  and  if  a  holder  of  a  mortgage, 
chargeable  with  actual  notice  of  that  fact,  releases  to  the  purchaser 
that  part  of  the  land  thus  conveyed,  which  in  value  exceeds  the 
amount  of  the  mortgage,  such  release  operates  as  a  discharge  of  the 
mortgage  upon  the  remainder  of  the  land  retained  by  the  mort- 
gagor.^®® 

If  a  mortgagee  sells  an  undivided  half  interest  in  the  mortgage^ 
and  the  assignee  then  purchases  the  entire  equity  in  the  mortgaged 
land,  assuming  the  mortgage,  his  interest  under  the  mortgage  is 
merged  in  the  title  acquired  by  purchase,  and  his  lien  extinguished. 
He  becomes  the  principal  debtor  to  the  mortgagee  for  half  of  the 
mortgage  due  him,  without  relieving  the  land  or  any  part  of  it,  as 
security  for  the  debt  due  the  mortgagee.  The  mortgagee  selling  un- 
der a  power  of  sale  should  sell  the  entire  property  for  the  payment 
of  the  half  of  the  mortgage  debt  due  him.  A  sale  of  an  undivided 
half  interest  in  the  land  is  a  defective  foreclosure.  If  the  mort- 
gagee becomes  the  purchaser  at  such  sale  he  is  then  a  tenant  in  com- 
mon with  the  mortgagor's  grantee,  but  still  retains  a  mortgage  lien 
on  the  grantee's  interest  for  the  unpaid  balance  of  the  mortgage  debt 
which  such  grantee  assumed.^®* 

§  743a.  Where  one  of  two  parcels  of  land  included  in  a  mortgas^e 
is  conveyed  subject  to  the  mortgage,  the  payment  of  which  is  a  part 
of  the  consideration  named,  and  subsequently  the  other  parcel  is  con- 
veyed by  a  warranty  deed,  containing  no  mention  of  the  mortgage, 
all  of  the  deeds  being  duly  recorded,  the  words  import  an  undertak- 
ing by  the  grantee  in  that  deed  to  pay  the  mortgage,  and  the  effect 
of  the  agreement  thus  made  by  him  by  accepting  the  deed  is  to  throw 

V.   Peabody,  183  111.  126,  55  N.  B.  Reed,  20   Ind.  App.   462,   49   N.  B. 

719;  Perkins  v.  McAuUffe,  105  Wis.  1087;    Cooley   v.   Murray,    11    Colo. 

582,  81  N.  W.  645.  App.   241.    52   Pac.    1108;    Terry   v. 

»  Wilcox  V.  Campbell,  36  Hun,  254.  Durand  Land  Co.  112  Mich.  666.  71 

The  covenant  to  pay  the  mortgage  N.  W.  525. 

was  regarded  as  running  with  the  ^~  Groesbeck  v.  Mattison,  43  Minn, 

title.    Affirmed  106  N.  Y.  325 ;  Ayers  547,    46    N.    W.    186;     Skinner    v. 

V.    Dixon,    78    N.    Y.    318;    Merri-  Marker,  23  Colo.  333,  48  Pac.  648. 

man  v.  Moore,  90  Pa.  St.  78;  Rardin  ^"Ehrman    v.    Alabama    Mineral 

V.  Walpole,  38  Ind.  146;  Fleming  v.  Land  Co.  109  Ala.  478.  20  So.  112. 
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the  burden  of  the  mortgage  upon  the  land  conveyed  to  him  as  be- 
tween him  and  his  grantor,  and  the  duty  of  exonerating  therefrom 
the  other  parcel  of  land.^®^ 

§  743b.  But  where  a  mortgagor  of  two  parcels  of  land  conveyed 
one  subject  to  a  mortgage  of  both,  which  the  grantee  assumed,  and 
afterwards  conveyed  the  other  subject  to  the  same  mortgage,  but  did 

not  provide  that  the  grantee  was  to  assume  the  mortgage,  it  was  held 
that  the  last  named  grantee  could  not  take  advantage  of  the  prom- 
ise to  assume  the  mortgage  which  the  first  grantee  made  to  the  mort- 
gagor by  accepting  his  deed.  The  mortgagor  conveyed  the  second  lot 
subject  to  the  mortgage  and  did  not  avail  himself  of  the  contract  by 
the  first  grantee  as  he  might  have  done  in  order  to  enhance  the  con- 
sideration paid  by  the  second  grantee  by  conveying  the  land  as  un- 
encumbered.^®* 


^*"Jager   v.   VoUinger,   174   Mass. 
^21,  56  N.  E.  458.     See  Thompson 
V.  Bird,  57   N.  J.  Eq.   175,  40  Ati. 
857;  Fleming  v.  Reed,  20  Ind.  App. 
462,  49  N.  E.  1087;  Skinner  v.  Har- 
ker,  23  Colo.  333,  48  Pac.  648;  Haas 
V.  Dudley,  30  Oreg.  355,  48  Pac.  168. 
The  mortgage  was  made  by  Ballou 
•covering  land  in  Hatfield  and  land 
in   Northampton.     The  latter   was 
^conveyed  to  one  Halloran  subject  to 
the  payment  of  the  mortgage.    The 
land  in   Hatfield  was  subsequently 
^conveyed  to  another  person  without 
mention  of  the  mortgage.    Holmes, 
C.  J.,  delivering  the  opinion  said: 
"'We  are  of  opinion  that  the  words 
in  the  Halloran  deed  imported  an 
undertaking  by  Halloran  to  pay  the 
mortgage.     If  they  had  been  only 
:8ubject  to  a  mortgage,  etc.,  which 
is  part  of  the  consideration;   they 
would    not    have    had    that   effect 
Fiske   V.    Tolman,    124    Mass.    254; 
Belmont  v.   Coman,   22   N.   Y.   438. 
But  here  not  the  mortgage  but  the 
payment  of  the  mortgage  is  a  part 
of  the  consideration.    This  means  a 
payment  by  the  grantee,  and  sufli- 
'Ciently  expresses  the  assumption  of 
that  burden  by  him.    Carley  v.  Pox, 
38  Mich.  387,  389;  Tichenor  v.  Dodd, 
4  N.  J.  Eq.  454;    Stebblns  v.  Hall. 
29  Barb.  524,  529;   Moore's  Appeal, 
•88  Pa.  St.  450,  452.     See  Locke  v. 
Homer.  131  Mass.  93.  106.  And  as  to 
the  effect  of  the  payment  of  inter- 
est, by  Halloran  and  his  successors, 
without   more,   see    Pike   v.    Good- 
now,  12  Allen.  472.  475.  476.     The 
«effect  of  the  agreement  thus  made 


by  Halloran  by  accepting  the  deed 
to  him  was  to  throw  the  burden  of 
the  mortgage  upon  the  Northamp- 
ton land  as  between  him  and  Bal- 
lou. Bradley  v.  Qeorge,  2  Allen. 
392.  As  the  deed  was  recorded  his 
successors  in  title  took  subject  to 
the  same  equitable  burden.  George 
V.  Wood,  9  Allen,  80,  82,  11  Allen, 
41,  42.  The  successors  to  Bailouts 
title  in  the  Hatfield  land  under  his 
warranty  deed  in  like  manner  sue- 
ceeded  to  the  benefit  of  the  agree- 
ment. Welch  V.  Beers,  8  Allen,  151. 
See  further.  Pike  v.  Qoodnow,  12 
Allen,  472;  Baring  v.  Moore,  4 
Paige,  166,  168;  Bowne  v.  Lynde,  91 
N.  Y.  92;  Johnson  v.  Walter.  60 
Iowa,  315,  14  N.  W.  325;  Miller  v. 
Easier.  42  Minn.  366,  44  N.  W.  256." 
'~  Pearson  v.  Bailey,  177  Mass. 
318,  320.  Chief  Justice  Holmes,  de- 
livering the  opinion  said:  "The 
benefit  of  the  contract  as  a  contract 
goes  to  the  plaintiff  no  more  in 
equity  than  by  the  common  law. 
The  promise  in  its  entirety  does  not 
concern  the  plaintifTs  interests. 
The  only  question  is  whether  the 
plaintiff  can  get  any  help  from  it 
to  relieve  her  land.  Of  course  as 
between  the  defendant  and  his 
grantor  one  consequence  of  the 
agreement  was  that  the  burden  of 
the  mortgage  was  thrown  on  the 
defendant's  land  alone  to  the  exon- 
eration of  the  other  parcel,  and  if 
the  mortgagor  had  seen  fit  to  con- 
vey his  land  as  free  from  the  mort- 
gage the  plaintiff  would  have  taken 
it  free  as  against  the  defendant,  not 
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After  the  decision  that  the  second  grantee  could  not  sue  upon  or 
get  the  benefit  of  the  contract  of  the  first  grantee  to  assume  and  pay 
the  mortgage^  a  suit  was  brought  by  the  administrator  of  the  grantor 
to  whom  the  promise  to  assume  was  made.  It  appeared  that  the 
grantee  of  the  first  lot  took  from  the  mortgagee  a  covenant  not  to 
enforce  any  claims  upon  the  mortgage  note  but  to  look  wholly  to  the 
land  for  satisfaction  of  the  debt^  and  this  grantee  set  up  the  cove- 
nant of  the  mortgage.  It  was  held  the  the  plaintiff  could  recover 
only  nominal  damages ;  that  the  defendant  by  setting  up'  the  cove- 
nant of  the  mortgagee  not  to  sue  on  the  note  made  himself  a  trustee 
to  enforce  the  covenant  for  the  benefit  of  the  mortgagor,  and  the 
plaintiff  having  sold  his  remaining  land  subject  to  the  mortgage, 
there  was  no  way  in  which  he  could  suffer  harm  from  the  defendant's 
breach.**^* 

§  744.  The  purchaser  is  not  allowed  to  defend  against  the  mort- 
gage he  has  assumed  to  pay,  on  the  ground  that  it  was  made  without 
consideration,^®'  or  that  the  consideration  has  failed,  and  there- 
fore is  not  valid  against  his  grantor;  for  the  latter  having  appropri- 
ated a  portion  of  the  purchase-price  of  the  land  to  the  payment  of 
a  sum  of  money  to  a  third  person,  and  made  it  a  charge  upon-  the 
land,  it  does  not  matter  whether  there  was  any  legal  obligation  upon 
him  to  pay  it,  or  whether  it  was  at  the  time  of  the  sale  a  lien 
upon  the  land ;  his  grantee,  having  undertaken  to  pay  it,  is  precluded 


on  the  ground  of  succession  to  the 
rights  of  the  mortgagor  but  because 
in  no  other  way  could  the  rights  of 
the  mortgagor  be  made  effectual. 
Such  cases  occur  elsewhere  in  the 
law.  Ex  parte,  Waring,  19  Ves.  345, 
350;  Rindge  v.  Sandford,  117  Mass. 
460,  463.  For  the  same  reasons;  if 
the  deeds  were  recorded  subsequent 
purchasers  of  the  two  parcels  would 
have  taken  them  subject  to  their  re- 
spective rights  and  burdens.  That 
was  what  was  decided  in  Jager  v. 
Vollinger,  174  Mass.  521.  In  that  case 
the  original  contractee  conveyed 
his  second  parcel  free  of  all  encum- 
brances by  warranty  deed.  Possi- 
bly the  same  result  would  have  fol- 
lowed from  a  mere  omission  to  men- 
tion the  mortgage,  without  a  war- 
ranty against  it.  But  in  the  pres- 
ent case  perhaps  for  some  such  rea- 
son as  is  suggested  by  the  defend- 
ant's answer,  the  mortgagor  con- 
veyed his  other  lot  subject  to  the 
mortgage.  He  did  not  see  fit  to 
avail  himself  of  the  estoppel  against 


the  defendant,  as  he  might  have 
done  on  the  face  of  the  papers  be- 
fore us,  in  order  to  enhance  the  con- 
sideration which  he  received,  by 
conveying  the  land  as  unencum- 
bered. It  follows  that  the  plain- 
tiff cannot  claim  the  benefit  of  an 
estoppel  of  the  defendant  as  against 
the  mortgagor  when  it  is  not  neces- 
sary to  give  it  to  her  in  order  to 
preserve  any  of  the  mortgagor's 
rights." 

*^  Pearson  v.  Bailey,  180  Mass. 
229.    Holmes,  C.  J. 

**  Terry  v.  Durand  Land  Co.  112 
Mich.  665,  71  N.  W.  526;  McMurphy 
V.  Adams.  67  N.  H.  440.  39  Atl.  333 ; 
Garneau  v.  Kendall.  61  Neb.  396.  85 
N.  W.  291;  Rockwell  v.  Blair  Sav. 
Bank,  31  Neb.  128.  47  N.  W.  641; 
Cooper  V.  Foss,  15  Neb.  515.  19  N. 
W.  506;  Blood  v.  Crew  Levick  Co. 
177  Pa.  St.  606,  35  Atl.  871.  55  Am. 
St.  742;  Alvord  v.  Spring  Valley 
Gold  Co.  106  Cal.  547.  40  Pac.  27; 
Weaver  v.  McKay,  108  Cal.  546,  41 
Pac.  450. 
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from  assailing  its  validity.^^'  The  same  rule  applies  to  one  who 
has  purchased  subject  to  a  mortgage/®^  the  amount  of  which  is  de- 
ducted from  the  consideration  paid.^^"  But  it  seems  that  the  grantor 
may  confer  upon  the  purchaser  the  right  to  question  the  validity  of 
the  mortgage.^®* 

One  who  has  assumed  the  payment  of  a  mortgage  cannot  con* 
test  the  validity  of  it^  or  show  that  the  amount  assumed  by  him  is 
not  due  upon  it;^^®  or  that  the  mortgagee  has  collateral  security  for 
the  same  flebt;^^^  or  that  the  debt  is  different,  or  is  payable  in  a 
manner  different,  from  its  terms  ;^^*  or  that  the  real  estate  was  not 
properly  described  in  the  mortgage.^ ^*  He  cannot  object  to  the  mort- 
gage on  the  ground  of  an  alleged  defect  in  the  manner  of  execution, 
as  that  it  was  executed  by  an  attorney  whose  authority  was  not  shown, 
when  the  mortgagor  himself  does  not  interpose  that  objection.*^* 


*~  Crawford  v.  Edwards,  33  Mich. 
354;  Miller  v.  Thompson,  34  Mich. 
10;  Haile  v.  Nichels,  16  Hun,  37; 
Parkinson  v.  Sherman,  74  N,  Y.  88, 
30  Am.  Rep.  268;  Bond  v.  Dolby, 
17  Neb.  491,  23  N.  W.  351;  Clapp 
V.  HaUiday,  48  Ark.  258,  2  S.  W. 
853;  McConihe  v.  Fales,  107  N.  Y. 
404,  14  N.  E.  285;  Pidgeon  v.  Trus- 
tees, 44  111.  501;  Dean  v.  Walker, 
107  111.  540,  47  Am.  Rep.  467;  Gow- 
ans  v.  Pierce,  57  Kan.  180,  45  Pac. 
586;  Stuyvesant  v.  Western  Mortg. 
&  Ins.  Co.  22  Colo.  28,  43  Pac.  144. 

'^'S  1491;  Essley  v.  Sloan,  16  111. 
App.  63,  6  N.  E.  449;  Hancock  v. 
Fleming,  103  Ind.  533,  3  N.  E.  254; 
Porgy  V.  Merryman,  14  Neb.  513, 
16  N.  W.  836;  Skinner  v.  Reynick, 
10  Neb.  323,  6  N.  W.  369,  35  Am. 
Rep.  479 ;  Millington  y.  Hill,  47  Ark. 
301.  1  S.  W.  547;  Riley  v.  Rice,  41 
Ohio  St.  441;  Weeks  v.  Garvey.  24 
Jones  &  S.  557,  4  N.  Y.  Supp.  890; 
Koch  V.  Losch,  31  Neb.  625,  48  N. 
W.  471;  Bond  v.  Dolby,  17  Neb.  491, 
23  N.  W.  351;  Horton  v.  Davis,  26 
N.  Y.  495;  Moulton  v.  Haskell,  50 
Minn.  367,  52  N.  W.  960;  Bumham 
y.  Citizens'  Bank,  55  Kan.  545,  40 
Pac.  912. 

**Mahoney  v.  Mackubin,  54  Md. 
268;  Flanders  v.  Doyle,  16  111.  App. 
508. 

*•  Bennett  v.  Bates,  94  N.  Y.  354. 
This  case  rests  on  exceptional  facts, 
and  is  not  opposed  to  the  general 
rule.  See,  also,  Magie  v.  Reynolds 
(N.  J.).  26  Atl.  150. 

"«Ritter  V.  Phillips.  53  N.  Y.  586; 
Johnson  v.  Parmely,  14  Hun,  398; 
Scarry  v.   Eldrldge,  63   Ind.  44,   7 


Cent.  L.  J.  418;  Kennedy  v.  Brown, 
61  Ala.  296;  Green  y.  Houston,  22 
Kan.  35;  Fitzgerald  y.  Barker,  8& 
Mo.  13;  Alt  V.  Banholzer,  36  Minn. 
57,  29  N.  W.  674;  Blood  v.  Crew- 
Levlck  Co.  177  Pa.  St.  606,  35  Atl. 
871,  55  Am.  St.  742. 

See,  however,  Mansur  v.  Bartholo- 
mew (Ind.),  8  Cent  L.  J.  72.  where 
action  was  by  mortgagee;  Sid  well  t. 
Wheaton,  114  111.  267,  2  N.  E.  183; 
Ressegieu  v.  Van  Wagenen,  71  Iowa, 
351,  42  N.  W.  318. 

A  grantee  of  lands  may  defend 
against  personal  liability  for  a 
mortgage  which  his  deed  recites  he 
assumes,  where  the  deed  had  been 
executed  in  blank  to  another  person 
who  filled  in  the  present  owner's 
name,  on  a  sale  made  for  a  different 
consideration.  Logan  v.  Miller,  106 
Iowa,  511,  76  N.  W.  1005. 

"*  Ferris  v.  Crawford,  2  Den.  595. 

"'Klein    Y.    Isaacs,    8    Mo.    App. 

563. 

"*Figart  v.  Halderman,  75  Ind. 
564;  Peters  v.  FeU,  15  S.  D.  391,  89 
N.  W.  1014. 

"*  Pidgeon  V.  Trustees  of  Schools, 
44  111.  501;  Greither  v.  Alexander, 
15  Iowa,  470.  In  Goodman  v.  Ran- 
dall, 44  Conn.  321.  it  was  held  that 
a  purchaser  who  had  expressly  as- 
sumed a  mortgage  described  for  a 
certain  amount  was  not  estopped  to 
show  that  the  incumbrance  had  no 
existence  in  fact,  the  mortgage  hav- 
ing been  witnessed,  acknowledged, 
delivered,  and  recorded  without  be- 
ing signed  by  the  mortgagor.  This 
part  of  the  decision  seems  to  be 
against  authority  and  reason. 
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Although  the  consideration  of  the  mortgage  assumed  has  not  been 
fully  paid,  the  grantee  cannot  redeem  except  by  paying  the  mortgage 
in  full.  Thus,  where  a  mortgage  was  given  to  secure  a  loan  and 
certain  advances  which  the  mortgagee  agreed  to  make,  one  claiming 
under  the  grantee  sought  to  redeem  on  paying  the  amount  of  the 
loan  secured,  without  the  advances,  which  had  not  at  that  time  been 
made,  and  in  fact  the  condition  on  which  they  were  to*  be  made  had 
not  been  performed;  but  it  was  determined  that  the  plaintiflf  must 
pay  the  amount  of  the  mortgage  in  full  in  order  to  redeem,  and  that 
the  mortgagee  would  hold  the  balance  above  the  amount  advanced 
by  him  in  trust  for  the  mortgagor,  or  for  the  holder  of  the  agree- 
ment for  the  advances,  when  that  had  been  assigned.  ^**^ 

Even  one  who  has  bought  subject  to  a  mortgage,  without  assum- 
ing the  payment  of  it  so  as  to  make  himself  personally  liable,  can- 
not contest  the  validity  of  the  mortgage  lien;*^*  for  when  the  amount 
of  the  mortgage  has  been  deducted  from  the  amount  of  the  consid- 
eration of  the  purchase,  it  is  in. effect  an  agreement  that  so  much 
of  the  purchase-money  shall  be  paid  to  the  person  holding  the  mort- 
gage, and  the  mortgage  is  thus  made  a  lien  to  the  full  amount  of  its 
face,  although  the  mortgagee  has  in  fact  paid  only  a  part  of  the  con- 
sideration, or  although  the  mortgage  is  subject  to  other  defences  in 
the  hands  of  the  mortgagor.  By  conveying  the  land  subject  to  a 
mortgage,  the  mortgagor  provides  for  its  payment  in  full  out  of  the 
purchase-money.^*'  A  purchaser  of  land  upon  execution,  "subject 
to  whatever  sum  might  be  due  upon  the  property  by  virtue  of  a  cer- 
tain mortgage,'^  cannot  dispute  the  fact  of  the  mortgage*  or  its  valid- 
ity."* 

But  if  the  mortgage  to  which  a  conveyance  is  made  subject  is  not 

^Cox  V.  Hoxie,  115  Mass.  120.  ""Conkllng  v.  Secor  Sewing  Ma- 

"•  Pratt  V.  Nixon,  91  Ala.  192.  8  chine  Co.  55  How.  Pr.  269. 
So.    751,    quoting   text.      See,    also,        "'Purdy  v.  Coar,  109  N.  Y.   448, 

Carver   v.   Jackson,   4    Pet.    1,   83;  17  N.  E.  352;  Russell  v.  Kinney,  1 

Hasenritter  v.  Kirchhoffer,  79  Mo.  Sandf.  Ch.  34;   Hartley  v.  Tatham, 

239;   Tnisdell  v.  Dowden,  47  N.  J.  10  Bosw.  273;   Judson  v.  Dada,  79 

Eq.  396,  20  Atl.  972;  Moore  v.  Olive,  N.  T.  373;  Brooks  v.  Owen,  112  Mo. 

114  Iowa,  650,  87  N.  W.  720.  251,  19  S.  W.  723 ;  Wood  v.  Broadley, 

"^Jerome  v.   McCarter,  94  U.   S.  76  Mo.  23;  Cummins  v.  Wire,  6  N. 

734;  Freeman  v.  Auld,  44  N.  Y.  50,  J.  Eq.  73;    Parker  v.  Jenks,  36  N. 

37  Barb.  587;    Hardin  v.  Hyde,  40  J.  Eq.  398;  Flanders  v.  Doyle,  16  111. 

Barb.    435;    Johnson   v.   Thompson,  App.  508;   Bishop  v.  Felch,  7  Mich. 

129  Mass.  398;  Foster  V.  Wightman,  371;     Martineau    v.     McCollum,     4 

123     Mass.     100;      Manwaring     v.  Chand.  153;  Briggs  v.  Seymour,  17 

Powell,  40  Mich.  371.     See  «§  786,  Wis.  255;  Sewing  Mach.  Co.  v.  Em- 

746,    1308.     See,   however.   Hartley  erson,  115  Mass.  554;  Thompson  v. 

V.  Tatham,  2  Abb.  App.  Dec.  333,  Morgan,  6  Minn.  292;   Williams  v. 

10    Bosw.    273,    holding   that    suet  Thurlow,   31    Me.   392;    Baldwin  v. 

grantee  may  show  part  payment  of  Tuttle,  23  Iowa,  66. 
the  mortgage. 
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deducted  from  the  consideration  or  made  a  part  of  it,  the  recital  docs 
not  estop  the  grantee  from  contesting  its  validity.***  Thus  where 
the  owner  of  land,  upon  which  he  had  executed  a  mortgage,  obtained 
from  him  by  a  fraud  not  yet  discovered,  conveyed  a  portion  of  it 
without  consideration  to  a  corporation,  of  which  he  was  the  princi- 
pal stockholder,  by  a  deed  which  stated  merely  that  it  was  conveyed 
subject  to  the  mortgage,  and  did  not  assume  it,  it  was  held  that  the 
corporation  was  not  estopped  from  setting  up  the  same  defence  which 
the  mortgagor  had.*^^ 

If  a  clause  whereby  a  grantee  is  made  to  assume  an  existing  mort- 
gage be  inserted  in  a  deed  through  the  mistake  of  the  scrivener,  and 
the  deed  be  accepted  by  the  grantee  in  ignorance  thereof,  he  may 
have  the  deed  reformed  by  striking  out  such  clause."^  But  a  pur- 
chaser who  has  made  payments  of  interest  upon  a  mortgage  without 
complaining  of  the  assumption  clause  in  his  deed  will  not  be  heard 
afterwards  to  urge  in  defence  that  this  clause  was  fraudulently  in- 
serted in  his  deed.*** 

Of  course  the  parties  may,  by  agreement,  release  a  purchaser  from 
his  assumption  of  a  mortgage.*** 

A  purchaser  by  a  deed  containing  a  clause  for  the  assumption  of 
an  existing  mortgage  upon  the  property  is  not  estopped  from  deny- 
ing the  validity  of  the  agreement  of  assumption.*** 

§  745.  Such  a  purchaser  cannot  set  up  usury  in  the  mortgage  as- 
sumed by  him.**^     Even  a  purchaser  who  takes  title  subject  to  a 


^  Magle  v.-  Reynolds,  51  N.  J.  Eq. 
113,  26  Atl.  150.  Pitney,  V.  C,  said : 
"It  seems  to  me  to  follow  that  If, 
before  any  pa3^ment  by  tlie  grantee 
to  the  holder  of  the  mortgage,  the 
grantor  discovers  that  neither  he 
nor  his  land  is  liable  to  pay  any- 
thing whatever  to  the  holder  of  the 
mortgage,  he  may  rescind  his  con- 
tract with  the  grantee  and  counter- 
mand, so  to  speak,  his  direction  to 
him  to  make  payment  to  the  holder 
of  the  mortgage,  and  release  him 
from  his  obligation  in  that  behalf. 
This  view  is  not,  as  I  think,  in  con- 
flict with  the  decisions  upon  this 
topic."  Citing  Horton  v.  Davis,  26 
N.  Y.  495;  Freeman  v.  Auld,  44  N. 
Y.  50;  Ritter  v.  Phillips,  53  N.  Y. 
586;  Crowell  v.  Hospital.  27  N.  J. 
Eq.  650;  Brolasky  v.  Miller,  9  N. 
J.  Eq.  807:  Van  Winkle  v.  Earl,  26 
N.  J.  Eq.  242. 

»« O'Neill  V.  Clark,  33  N.  J.  Eq. 
444. 

'"Miller   V.   Thompson,   34   Mich. 


10;  or  when  the  purchaser  has 
afterwards  recognized  the  mortgage 
by  an  agreement  with  the  mortga- 
gee for  forbearance.  Smith  v.  Gra- 
ham, 34  Mich.  302.     See  §  738. 

"■O'Neill  V.  Clark.  33  N.  J.  Eq. 
444. 

»"*Hare  v.  Murphy,  60  Neb.  135, 
82  N.  W.  312;  Rolston  v.  Markham. 
36  Oreg.  112,  58  Pac.  1090. 

^"§  644;  De  Wolf  v.  Johnson,  10 
Wheat.  367,  392;  Cramer  v.  Lepper, 
26  Ohio  St.  59,  20  Am.  Rep.  756; 
Jones  V.  Ins.  Co.  40  Ohio  St.  583; 
Busby  V.  Finn,  1  Ohio  St  409; 
Bearce  v.  Barstow,  9  Mass.  45,  6 
Am.  Dec.  25 ;  Spauldlng  v.  Davis.  51 
Vt.  77;  Conover  v.  Hobart  24  N.  J. 
Eq.  120;  Mahoney  v.  Mackubin.  54 
Md.  268;  Log  Cabin  P.  Building 
Asso.  V.  Gross,  71  Md.  456.  18  Atl. 
896;  Fulford  v.  Keerl,  71  Md.  397. 
18  Atl.  663;  Hough  v.  Horsey.  36 
Md.  181;  Johnston  v.  Lasker  Real 
Est.  Asso.  2  Tex.  Civ.  App.  494,  21 
S.  W.  961;  Hartley  v.  Harrison,  24 
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usurioiiB  mortgage  cannot  set  up  the  defence  of  usuryy  but  is  pre- 
cluded from  making  such  defence  because  he  has  kept  back  enough 
of  the  price  he  agreed  to  pay  for  the  mortgaged  lands  to  pay  the 
mortgage,  and  thus  has  placed  himself  in  a  position  where  he  can- 
not allege  usury  without  attempting  to  defraud  both  his  grantor  and! 
the  mortgagee.^ ^'  But  one  who  buys  land  with  the  expressed  inten- 
tion on  his  part,  and  on  the  part  of  the  grantor,  to  avoid  a  piievious. 
mortgage  on  the  ground  of  usury,  may  take  this  defence.**'  Wheni 
the  purchaser  has  in  no  way  agreed  to  pay  the  mortgage  debt,  or  agreedi 
that  it  should  be  paid  out  of  the  land,  he  may  take  advantage  of' 
usury  in  the  mortgage  to  avoid  it.**®  A  purchaser  who  has  not 
agreed  to  pay  a  specific  mortgage  debt  but  only  in  general  the  in^ 
cumbrances  upon  the  property,  may  set  up  the  defence  of  usury 
against  a  usurious  building  association  mortgage.***  And  so  where* 
an  absolute  deed  has  been  made  of  an  equity  of  redemption,  but  in: 
fact  as  security,  and  the  grantee  did  not  assume  the  mortgage,  but 
afterwards,  upon  reconveying  the  property  to  the  wife  of  the  former 
owner,  he  inserted,  without  their  knowledge,  a  clause  by  which  the- 
wife  assumed  and  agreed  to  pay  the  mortgage,  it  was  held  that,  in- 
asmuch as  this  grantor  was  under  no  liability  to  pay  the  mortgage,^ 
the  clause  whereby  the  grantee  assumed  the  mortgage  was  of  no  ef- 
fect, and  such  grantee  was  not  estopped  from  setting  up  the  de- 
fence of  usury.**® 

But  a  clause  in  a  junior  mortgage,  expressly  declaring  that  the- 
mortgaged  premises  were,  when  the  mortgage  was  given,  already  sub- 


N.  T.  170,  and  cases  cited;  Sands 
V.  Church.  6  N.  Y.  347;  Shufelt  v. 
Shufelt,  9  Paige,  137,  37  Am.  Dec. 
381;  Cope  V.  Wheeler,  41  N.  Y.  303; 
Root  V.  Wright,  21  Hun,  344,  38  Am. 
Rep.  495;  Ritter  v.  Phillips,  53  N. 
Y.  586;  Barthel  v.  Elias,  2  Abb.  N. 
C.  364;  Frost  v.  Shaw,  10  Iowa,  491; 
Cleaver  v.  Burcky,  17  111.  App.  92; 
Stephens  v.  Muir.  8  Ind.  352,  65 
Am.  Dec.  764;  Studabaker  v.  Mar- 
quardt,  65  Ind.  341;  Atstin  v.  Chit- 
tenden, 33  Vt.  553;  Raskins  v.  Cal- 
houn. 45  Ala.  482;  Reading  v.  Wes- 
ton, 7  Conn.  409,  413,  18  Am.  Dec. 
89:  lioomis  v.  Baton.  32  Conn.  550; 
Mllllngton  V.  Hill,  47  Ark.  301,  1 
S.  W.  547;  Frost  v.  Pacific  Sav. 
Co.  42  Oreg.  44,  70  Pac.  814;  Irwin 
V.  Washington  Loan  Asso.  42  Oreg. 
105.  71  Pac.  142;  Trusdell  v.  Dow- 
den.  47  N.  J.  Eq.  396.  20  Atl.  972; 
Smith  V.  McMillan,  46  W.  Va.  577. 
33  S.  E.  283;  Warwick  v.  Dawes,  26 
N.  J.  Bq.  548;  Prichett  v.  Mitchell, 


17  Kan.  355,  22  Am.  Rep.  287;  Union 
Nat.   Bank   v.   International   Bank,. 
123  111.  510,  14  N.  B.  869;  Ready  v. 
Huebner,  46  Wis.  792,  1  N.  W.  344,. 
32  Am.  Rep.  749. 

"•Trusdell  v.  Dowden,  47  N.  J. 
Eq.  396,  20  Atl.  972;  Brolasky  v. 
Miller,  9  N.  J.  Eq.  807,  813;  Dol- 
man V.  Cook,  14  N.  J.  Eq.  56,  63; 
Conover  v.  Hobart,  24  N.  J.  Bq.  120, 
123;  Lee  v.  Stiger,  30  N.  J.  Eq.  610, 
611;  Pinnell  v.  Boyd,  33  N.  J.  Eq. 
600,  602;  Dickenson  v.  Bankers'  L. 
&  Inv.  Co.  93  Va.  498«  25  S.  E.  543. 

*"  Newman  v.  Kershaw,  10  Wis. 
333;  Ludlngton  v,  Harris,  21  Wis. 
239;  Johnson  v.  Jouchert,  124  Ind. 
105.  24  N.  E.  580. 

'"Maher  v.  Lanfrom,  86  111.  513. 

'•Washington  Build,  ft  L.  Asso. 
V.  Andrews,  95  Md.  696,  53  Atl.  573. 

"» Smith  V.  Cross,  16  Hun.  487. 
To  like  effect,  see  Stevens  Institute 
V.  Sheridan,  30  N.  J.  Bq.  23,  7  Re- 
porter, 245. 
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ject  to  a  prior  mortgage,  cannot,  according  to  any  rule  of  equity 
jurisprudence,  be  held  to  preclude  the  junior  mortgagee  in  a  suit 
founded  on  the  first  mortgage,  from  showing  either  that  such  prior 
mortgage  is  usurious  or  has  been  paid.*'^ 

A  voluntary  assignee  of  the  mortgagor  for  payment  of  his  debts 
may  set  up  usury  in  the  mortgage.^'* 

A  purchaser  of  land  subject  to  a  mortgage  not  assumed  which  is 
usurious,  as  for  instance,  a  mortgage  to  a  building  association  under 
the  terms  of  which  the  grantor  paid  usurious  interest,  is  not  en- 
titled to  have  that  part  of  the  interest  paid  by  the  grantor  which  ex- 
ceeded the  legal  rate  reapplied,  in  satisfaction  of  the  principal ;  but 
is  entitled  to  a  reapplication  of  the  excess  charges  that  he  has  him- 
self paid  since  purchasing.*** 

§  746.  When  a  purchaser  may  contest  the  mortgas^. — ^But  one 
who  has  bought  the  equity  of  redemption  by  a  deed  with  covenants 
of  warranty  has  a  right  to  prove  a  payment  by  the  mortgagor,  by 
which  the  land  is  relieved  wholly  or  in  part  from  the  incumbrance."* 
When  the  description  of  the  premises  as  subject  to  a  mortgage  is 
merely  for  the  purpose  of  protecting  the  grantor  from  liability  upon 
his  covenants,  the  grantee  is  not  charged  with  the  payment  of  the 
mortgage  debt.  Accordingly  it  is  held  that  a  recital  in  a  deed  con- 
taining covenants  of  warranty  that  the  property  is  subject  to  a  mort- 
gage, which  is  excepted  out  of  the  covenants  in  the  deed,  does  not 
estop  the  grantee  to  dispute  the  validity  of  the  mortgage.*** 

And  so,  if  one  purchases  land  from  a  mortgagor  without  any  de- 
duction from  the  price  on  account  of  an  incumbrance  upon  it,  the 
purchaser  may  interpose  the  same  defences  that  the  mortgagor  him- 
self might  have.  Equity  and  good  conscience  demand  that  wh'^n 
the  mortgagor  conceals  the  existence  of  the  incumbrance,  and  his 
grantee  purchases  without  actual  notice,  he  should  be  permitted  to 
set  up  any  defence  there  may  be  to  the  validity  of  the  mortgage."* 
In  such  case  the  purchaser  is  authorized  to  interpose  the  defence  of 
usury.  **^ 

"*TruBdell  v.   Dowden,   47  N.  J.  Bosw.   273;    Bennett  v.   Keehn,  57 

Eq.  396,  20  Atl.  972.  Wis.  582.  15   N.  W.  776. 

^"Pearsall  v.  Klngsland,  3  Bdw.  *^§S  786,  744;  Weed  Sewing  Ma- 

195.  chine   Co.   v.    Emerson,    115   Mass. 

^^  Irwin     V.     Washington     Loan  554.    The  grantor  in  this  case  was 

Asso.   42   Oreg.   105,   17   Pac.    142;  not  the  mortgagor,  though  this  fact 

Nunn  V.  Bird,  36  Oreg.  515,  59  Pac.  was  not  noticed  in  the  opinion.  See 

808;    Reed  v.  Eastman,  50  Vt.  67;  §  744. 

Lamvllle  B^nk  v.  Bingham,  50  Vt  *■•  Calkins  v.  Copley,  29  Minn.  471, 

105,  28  Am.  Rep.  490;   Richardson  13  N.  W.  904;   Oerdine  v.  Menage. 

V.  Baker,  52  Vt.  617.  41  Minn.  417,  43  N.  W.  91 ;   Porter 

"*  §  644;  Williams  v.  Thurlow,  31  v.  Parmley,  52  N.  Y.  185,  190. 

Me.  392.     See  Hartley  v.  Tatham,  *^Maher  v.  Lanfrom,  86  111.  513; 

2  Abb.  Dec.  333,  1  Keyes,  222,  10  Flanders  v.  Doyle,  16  111.  App.  SOS. 
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When  the  grantee's  promise  to  pay  an  existing  mortgage  is  void 
between  the  grantor  and  grantee,  for  fraud,*'®  or  want  of  considera- 
tion, or  failure  of  consideration,  the  mortgagee  cannot  enforce  the 
promise.  There  is  such  a  failure  of  consideration  when  the  grantee 
has  been  evicted  by  paramount  title.*'* 

A  purchaser  who  has  assumed  a  mortgage  is  not  entitled  when  sued 
upon  his  covenant  by  the  holder  of  the  mortgage,  to  set  up  a  counter- 
claim for  debts  due  him  by  the  mortgagor.**® 

§747.  A  pnrcliaser  at  execution  sale  of  land  incumbered  by  a 
mortgage  which  the  judgment  debtor  had  in  his  deed  of  purchase 
expressly  agreed  to  pay,  succeeds  merely  to  the  debtor's  rights  in  the 
property,  and  is  estopped,  as  the  debtor  was,  from  denying  the  validity 
of  such  mortgage.***  Where  by  statute  only  incumbered  land  can  be 
sold  on  execution,  an  execution  in  other  cases  being  levied  upon  the 
land,  a  purchaser  of  an  equity  of  redemption  on  execution  is  estopped 
to  deny  the  existence  and  validity  of  the  mortgage  because  he  bought 
only  an  equity  of  redemption,  and  if  there  is  no  mortgage  there  can 
be  no  such  equity.  When,  however,  there  are  more  mortgages  than 
one,  if  any  of  them  are  fraudulent,  or  void,  or  fully  paid,  the  pur- 
chaser on  execution  may  contest  such  and  redeem  from  the  valid  in- 
cumbrances.**^ . 

§  747a.  A  grantee  who  has  not  agreed  to  pay  the  mortgage  debt  is 
not  affected  by  an  agreement  to  do  so  made  by  his  grantor.  But  after 
the  first  grantee  has  covenanted  to  pay  the  mortgage  debt,  a  like 
covenant  in  his  deed  to  the  second  grantee  makes  the  latter  personally 
liable  to  pay  it,  in  exoneration  of  the  mortgagor,  who  is  in  equity 
entitled  to  the  benefit  of  such  undertaking,  in  the  same  manner  as  if 
it  had  been  recited  in  a  conveyance  by  him  directly  to  the  second 
grantee.**' 

A  grantee  of  mortgaged  land  is  not  affected  by  a  covenant  of  as- 
sumption contained  in  a  deed  of  the  land  to  his  immediate  grantor 
which  was  annulled  by  the  parties  thereto  before  recording  and  new 
deeds  were  made  without  such  covenant.*** 

"■Head   v.    Thompson,    77    Iowa,  ""Stebblns    v.    Miller,    12    Allen, 

263,  42  N.  W.  188;   Bogart  v.  Phil-  591.    See  Russell  v.  Dudley,  3  Met. 

lips.  112  Mich.  697,  71  N.  W.  320.  147-151,  per  Shaw,  C.  J. 

*•  Dunning  v.   Leavitt,   85   N.  Y.  ***Torrey  v.   Bank  of  Orleans,  8 

30,  39  Am.  Rep.  617.  Paige,  649. 

**»  Boyle    V.    Youmans,    9    N.    Y  »**Hazle  v.  Bondy,  173  111.  302,  50 

Supp.  14.  N.  B.  671. 

"*  Kennedy  v.  Brown,  61  Ala.  296. 

49— Jones'  Mobt. 
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III.     Personal  Liability  of  Purchaser. 

§  748.  A  deed  which  is  merely  made  subject  to  a  mortgage  speci- 
fied does  not  alone  render  the  grantee  personally  liable  for  the  mort- 
gage debt;^***  to  create  such  liability  there  must  be  language  which 
clearly  imports  that  the  grantee  assumes  the  obligation  of  paying  the 
debt.^**  It  is  not  necessary  that  any  particular  formal  words  should 
be  used/*^  but  that  the  intention  to  impose  upon  the  grantee  this 
obligation  should  clearly  appear.^*®  The  intention  will  be  sought 
from  the  whole  instrument,  and  any  inconsistent  part  will  be  rejected 
or  modified  according  to  the  intent  of  the  whole.  Thus  in  a  clause, 
"subject,  nevertheless,  to  a  certain  mortgage,  which  the  party  hereto 
of  the  first  part  assumes  and  agrees  to  pay  as  part  of  the  consideration 
hereinbefore  expressed,"  the  word  "first"  will  be  construed  to  read 
and  mean  "second,"  and  the  clause  will  constitute  an  agreement  by 
the  grantee  to  pay  the  mortgage.^** 


^"Clifford  V.  Minor,  76  Minn.  12, 
78  N.  W.  681;  First  M.  E.  Church 
V.  Fadden,  8  N.  D.  162,  77  N.  W. 
615. 

'^§  788;  Weed  Sewing  Machine 
Co.  v.  Emerson,  115  Mass.  554; 
Strong  y.  Converse,  8  Allen,  557,  85 
Am.  Dec.  732;  Drury  v.  Tremont 
Improvement  Co.  13  Allen,  168,  171; 
Flint  V.  Winter  Harbor  Ldnd  Co.  89 
Me.  420,  36  Atl.  634;  Mlddaugh  v. 
Bachelder,  33  Fed.  706;  Bumgard- 
ner  v.  Allen,  6  Munf.  439;  Foster 
V.  Atwater,  42  Conn.  244;  Grainger 
V.  Roll  (S.  D.),  62  N.  W.  970;  Star- 
bird  V.  Cranston,  24  Colo.  20,  48 
Pac.  652;  Burbank  v.  Roots,  4  Colo. 
App.  197,  35  Pac.  275;  Woodbury 
V.  Swan,  58  N.  H.  380;  Walker  v. 
Goldsmith,  7  Oreg.  161;  Fowler  v. 
Fay,  62  111.  375;  Comstock  v.  Hitt, 
37  111.  542,  546;  Dunn  v.  Rodgers, 
43  111.  260;  Dean  v.  Walker,  107  111. 
540,  47  Am.  Rep.  467;  Rapp  v. 
Stoner,  104  111.  618;  Ingram  v.  In- 
gram, 172  ni.  287,  50  N.  E.  198; 
Drury  v.  Holden,  121  lU.  130,  13  N. 
E.  547;  Crawford  v.  Nlmmons.  180 
111.  143.  54  N.  E.  209;  Consolidated 
Coal  Co.  V.  Peers,  166  111.  361,  46 
N.  E.  1105;  Siegel  v.  Borland,  191 
111.  107,  60  N.  E.  863;  Crane  v. 
Hughes,  5  Kan.  App.  100,  48  Pac. 
865;  Stephenson  v.  Elliott,  53  Kan. 
550.  36  Pac.  980;  Graves  v.  Macfar- 
land,  58  Neb.  802,  79  N.  W.  707; 
Hare  v.  Murphy.  45  Neb.  809,  64  N. 
W.  211;  Stover  v.  Tompkins,  34 
Neb.  465,  51  N.  W.  1040;   Green  v. 


Hall.  45  Neb.  89,  43  N.  W.  119; 
Schley  v.  Fryer,  100  N.  Y.  71;  Col- 
lins V.  Rowe,  1  Abb.  N.  C.  97;  Trot- 
ter V.  Hughes,  12  N.  Y.  74,  62  Am. 
Dec.  137;  Belmont  v.  Coman,  22  N. 
Y.  438,  78  Am.  Dec.  213;  Binsse  v. 
Paige,  1  Keyes,  87/1  Abb.  App.  Dec. 
138;  Stebbins  v.  Hall,  29  Barb.  524; 
Tillotson  V.  Boyd,  4  Sandf.  516; 
Murray  v.  Smith,  1  Duer,  412 ;  John> 
son  V.  Monell,  13  Iowa,  300;  Hull 
V.  Alexander,  26  Iowa,  569;  Lewis 
V.  Day,  53  Iowa,  575,  5  N.  W.  753; 
Jehle  V.  Brooks,  112  Mich.  665, 
70  N.  W.  440;  Winans  v.  Wllkie, 
41  Mich.  264,  1  N.  W.  1049; 
Gage  y.  Jenkinson,  58  Mich.  169, 
24  N.  W.  815;  Ritchie  v.  Mc- 
Duffle,  62  Iowa,  46,  17  N.  W.  167; 
Patton  V.  Adkins,  42  Ark.  197;  Hall 
V.  Morgan,  79  Mo.  47;  Tanguay  v. 
Felthousen,  45  Wis.  30;  CampbeH 
V.  Patterson,  58  Ind.  66;  Ayres  v. 
Randall,  108  Ind.  595,  9  N.  E.  464; 
Moore's  Appeal,  88  Pa.  St.  450,  19 
Alb.  L.  J.  257,  32  Am.  Rep.  469; 
Duncan  v.  Finn,  79  Iowa,  658,  44 
N.  W.   888. 

"'  Belmont  v.  Coman,  22  N.  Y.  438, 
78  Am.  Dec.  213;  Wright  v.  Brlggs, 
99  Ind.  563;  Johns  v.  Wilson 
(Ariz.),  53  Pac.  583;  Martin  v. 
Humphrey,  58  Neb.  414.  78  N.  W. 
715. 

'*•  Stebbins  v.  Hall,  29  Barfr.  524; 
Hopper  V.  Calhoun,  52  Kan.  703,  35 
Pac.  816. 

**•  Fairchild  v.  Lynch.  10  Jones  * 
S.  265. 
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A  clause  in  a  deed  which  recites  that  the  premises  are  subject  to  a 
certain  mortgage  which  the  grantee  "assumes,"  means  the  same  as  if 
it  were  "assumes  to  pay,"  and  amounts  to  a  personal  covenant  by  the 
grantee  to  pay  the  mortgage.^**® 

In  case  the  terms  of  the  deed  leave  it  doubtful  whether  the  grantee 
is  personally  bound  to  pay  an  existing  incumbrance,  evidence  of  the, 
value  of  the  premises  or  of  the  agreed  consideration  for  them,  as  also 
evidence  as  to  whether  the  grantee  retained  any  of  the  consideration 
to  pay  the  debt,  is  admissible  to  aid  in  construing  the  deed.*"^ 

A  purchaser  of  land  accepting  a  deed  expressly  conveying  it  subject 
to  a  mortgage,  and  excepting  it  from  the  covenants,  is  not  himself 
personally  liable  to  pay  it,  unless  he  covenants  to  do  so.  The  land  in 
such  case  is  primarily  liable  as  between  the  vendor  and  purchaser; 
and  the  vendor  is  liable  for  any  deficiency  after  a  foreclosure  sale 
fairly  made."*  A  personal  judgment  cannot  be  rendered  against  a 
subsequent  purchaser  who  has  not  assumed  the  payment  of  a  mort- 
gage, although  in  a  foreclosure  suit  he  answers  that  he  is  ready  and 
willing  to  redeem  and  to  bring  the  money  into  court.^"' 

If  a  purchaser  by  collusion  with  the  mortgagee  buys  the  land  at  the 
foreclosure  sale  for  a  sum  less  than  its  value,  and  less  than  the  mort- 
gage debt,  the  vendor  may  have  the  sale  set  aside ;  and  such  collusion 
would  be  a  defence  in  a  suit  against  him  for  the  deficiency.^"* 

When  the  mortgage  has  been  thus  assumed  by  a  purchaser,  he  may 
be  made  a  party  to  a  proceeding  to  foreclose,  and  a  personal  judgment 
had  against  him ;  or  he  may  be  sued  on  his  personal  liability  without 
any  proceeding  to  foreclose.^"*^ 

It  is  unusual  for  the  grantor  to  take  any  note  or  other  security  from 
a  grantee  who  has  assumed  the  payment  of  a  mortgage;  but  if  notes 
be  taken  for  the  amount  of  the  debt  assumed,  in  the  absence  of  fraud 
or  undue  advantage  on  the  part  of  the  grantor,  a  court  of  equity  will 
not  compel  the  surrender  of  the  notes,  or  inquire  into  the  authority 
of  the  grantor's  agent  who  took  them,  but  will  leave  the  purchaser  to 
his  remedy  at  law.*"* 

The  assumption  of  the  mortgage  covers  all  the  incidents  of  the 


"» Schley  v.  Fryer,  100  N.  Y.  71. 
2  N.  E.  280;  Vreeland  v.  Van  Blar- 
com,  36  N.  J.  Eq.  530;  Skinner  v. 
Marker,  23  Colo.  333,  48  Pac.  648; 
Jehle  V.  Brooks,  112  Mich.  131,  70 
N.  W.  440;  Field  v.  Thistle,  58  N.  J. 
Eq.  339.  43  Atl.  1072. 

»» WInans  v.  Wilkie,  41  Mich.  264, 
1  N.  W.  1049. 

»*' Johnson  v.  ZInk.  51  N.  Y.  333; 
Comstock  v.  Hitt,  37  111.  642;  Gayle 
V.  Wilson,  30  Gratt.  166. 


^"Tanguay  v.  Felthousen,  46  Wis. 
30. 

"*  Cleveland  v.  Southard,  25  Wis. 
479. 

»"  Thompson  v.  Bertram,  14  Iowa, 
476;  Corbett  v.  Waterman,  11  Iowa, 
86;  Moses  v.  Dallas  Dist.  Court.  12 
Iowa,  139;  Burr  v.  Beers,  24  N.  Y. 
178.  11  Am.  Rep.  320;  Wright  v. 
Briggs,  99  Ind.  563. 

"« Dorr  V.  Peters,  3  Edw.  132. 
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mortgage  debt^  as,  for  instance,  a  stipulation  for  the  payment  of  an 
attorney's  fee  in  case  of  a  foreclosure;**^  *'or  a  covenant  to  pay  all 
taxes  on  the  mortgage  and  on  the  mortgaged  property.'^  Such  a  stip- 
ulation or  covenant  is  binding  on  a  grantee  of  the  premises  who  as- 
sumed the  payment  of  the  mortgage  and  also  inures  to  the  benefit  of 
an  assignee  of  the  mortgage.*"® 

But  the  assumption  of  a  mortgage  for  a  definite  amount,  without 
mention  of  interest,  does  not  include  the  payment  of  interest  in  de- 
fault for  a  considerable  period.*** 

Although  a  stipulation  in  a  deed  for  the  assumption  of  a  mortgage 
may  be  absolute  and  certain,  the  efiEect  of  it  may  be  modified  by  a 
contemporaneous  agreement  of  the  parties;  such,  for  instance,  as  an 
agreement  that  the  grantor  may  within  a  certain  time  demand  a 
reconveyance  of  the  property  subject  to  the  same  incumbrances.*^" 

The  agreement  to  pay  an  existing  mortgage  may  be  made  by  a  sep- 
arate writing,  as,  for  instance,  in  the  agreement  to  purchase,  and  in 
such  case  the  liability  of  the  vendor  is  not  affected  by  the  fact  that  at 
his  request  the  deed  is  made  to  his  wife,**^  or  it  may  be  made  by  an 
instrument  executed  by  the  purchaser  subsequently  to  the  deed  of 
purchase.*** 

§  749.  An  agH^ement  that  the  arnoimt  of  a  mortgage  upon  the 
granted  premises  shall  be  paid  as  a  part  of  the  purchase-money  is  in 
effect  an  assumption  to  pay  the  mortgage,  and  not  merely  a  taking  of 
the  property  subject  to  the  mortgage.  The  mortgage  in  such  case  is 
charged  upon  the  purchase-money,  and  not  upon  the  land  merely.*** 

"*  Johnson   v.    Harder,    45    Iowa,  mortgage  were,  "subject  to  the  pay- 

677;  Williams  v.  Moody,  95  Ga.  8,  ment  of  a  certain  mortgage,  etc.* 

22  S.  E.  30.  which  said  mortgage,  or  the  amount 

^  Windle  v.  Hughes,  40  Oreg.  191,  thereof,  is  computed  as  so  much  of 


f» 


65  Pac.  1058.  the  consideration  to  be  paid.' 

^  Reagle  v.  Dennis,  8  Kan.  App.        In  Held  v.  Vreeland,  30  N.  J.  Eq. 

151,  55  Pac.  469.  591,      the      Vice-Ohancellor      says: 

^**  GafTney  v.  Hicks,  124  Mass.  301.  "There  can  be  no  doubt  at  this  day 

See  Nettleton  v.  Ramsey  Co.  Land  that,  where  the  purchaser  of  land 

&  Loan  Co.  54  Minn.  395,  56  N.  W.  incumbered  by  a  mortgage  agrees  to 

128.  pay  a  particular  sum  as  purchase- 

^*^Pike   V.   Seiter,   15   Hun,   402;  money,  and  on  the  execution  of  the 

EUett  V.  McGhee,  94  Va.  377,  26  S.  contract  of  purchase  the  amount  of 

E.  874.  the  mortgage  is  deducted  from  the 

^"^  Wager  v.  Link,  150  N.  Y.  549,  consideration,    and    the    land    con- 

44  N.  E.  1103;  Hopkins  v.  Warner,  veyed  subject  to  the  mortgage,  the 

109  Cal.  133,  41  Pac.  868.  purchaser  is  bound  to  pay  the  mort- 

^•"Heid  V.  Vreeland.  30  N.  J.  Eq.  gage  debt  whether  he  agreed  to  do 

691;  Thayer  v.  Torrey,  37  N.  J.  L.  so  by  express  words  or  not.    This 

339;  Tichenor  v.  Dodd,  18  N.  J.  Eq.  obligation    rsults  necessarily   from 

454;   Dargan  v.  McSween,  33  S.  C.  the  very  nature  of  the  transaction.- 

324,   11   S.   E.   1077,   quoting   text;  Having  accepted  the  land  subject  to 

Kennedy   v.   Brown,    61    Ala.    296;  the  mortgage,  and  kept  back  enough 

Udquhart  v.  Brayton,  12  R.  I.  169.  of  the  vendor's  money  to  pay  it.  it 

In  the  latter  case  the  terms  of  the  is   only    common   honesty   that  he 
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So  much  of  the  consideration  as  is  requisite  to  pay  the  mortgage  is 
taken  from  the  consideration,  and  appropriated  by  the  parties  to  the 
payment  of  the  mortgage,  and  equity  raises  upon  the  conscience  of 
the  purchaser  an  obligation  to  indemnify  the  mortgagor  against  the 
mortgage  debt.  If  he  be  compelled  to  pay  it,  he  may  in  equity  compel 
the  purchaser  to  refund  the  money  so  paid.  There  is  an  implied  prom- 
ise on  the  part  of  the  purchaser  to  pay  the  mortgage  when  it  is  due, 
or,  if  it  be  already  due,  to  pay  it  forthwith,  or  within  a  reasonable 
time;***  and  the  burden  of  proof  is  upon  the  purchaser  who  has  as- 
sumed a  mortgage,  and  claims  that  he  has  performed  his  obligation, 
to  show  that  he  has  done  so.*'*^ 

A  stipulation  that  the  conveyance  is  made  "subject  to  the  payment*' 
of  an  outstanding  mortgage,  or  any  equivalent  expression  which  clearly 
implies  an  obligation  intentionally  created  by  the  one  party  and 
assumed  by  the  other,  will  constitute  a  personal  obligation  for  its 
payment.*'*  The  Supreme  Court  of  Pennsylvania  in  a  late  case 
regarded  these  words  as  implying  a  contract  of  indemnity  merely 
between  the  vendor  and  vendee,  in  the  absence  of  special  circumstances 
from  which  a  personal  liability  to  pay  the  incumbrance  to  the  mort- 
gagee could  be  implied.  In  the  case  before  the  court,  however,  there 
was  no  personal  liability  on  the  part  of  the  vendor  to  pay  the  mort- 

should  be  required  either  to  pay  the  of   the   mortgages,    it  would   have 

mortgage  or  stand  primarily  liable  been  the  ordinary  case  of  the  pur- 

for  it.  His  retention  of  the  vendor's  chase  of  a  mere  equity  of  redemp- 

money  for  the  payment  of  the  mort-  tion.  According  to  all  the  cases,  the 

gage  imposes  upon  him  the  duty  of  land  would  have  been  the  primary 

protecting  the  vendor  against  the  fund  for  the  payment  of  the  mort- 

mortgage   debt.    This  must   be   so  gage,    yet   without   any   other    lia- 

even  according  to  the  lowest  notions  bility  on  the  part  of  the  grantee, 

of  Justice;  for  it  would  seem  to  be  But  the  other  words,  it  seems  to  me, 

almost  intolerably  unjust  to  permit  import  nothing  additional  or  differ- 

him    to    keep    back    the    vendor's  ent;   on  the  contrary,  they  appear 

money  with  the  understanding  that  to  be  used  for  greater  caution." 
he  would  pay  the  vendor's  debt,  and        '**  Braman  v.  Dowse,  12  Cush,  227; 

still  be  free  from  all  liability  for  a  Smith  v.  Truslow,  84  N.  Y.  660. 
failure  to  apply  the  money  accord-        *•  Jewett  v.  Draper,  6  Allen,  434; 

ing  to  his  promise."  Dargan  v.  McSween,  33  S.  C.  324,  11 

See,  however,  Belmont  v.  Coman,  S.  E.  1077,  quoting  text;   Williams 

22  N.  Y.  438,  78  Am.  Dec.  213.     In  v.  Moody,  95  Qa.  8. 
this  case  the  recital  was,  "subject        '**  Keller  v.  Ashf ord,  133  U.  S.  610, 

[to  a  mortgage   described],   which  10  Sup.  Ct.  494;   Stebbins  v.  Hall, 

has  been  estimated  as  a  part  of  the  29    Barb.    524;    Carley   v.    Fox,   38 

consideration-money  of  this  convey-  Mich.  387;  Blood  v.  Crew  Levick  Co. 

ance,  and  has  been  deducted  there-  171  Pa.  St.  328,  33  Atl.  344;  Woods 

from.    "The  court  say:    "The  cases  Inv.   Co.   v.   Palmer,   8   Colo.   App. 

all  agree  that  the  purchaser  of  a  132,  45  Pac.  237;  Williams  v.  Moody, 

mere  equity  of  redemption,  without  95  6a.  8,  22   S.   E.  30;    Locker  v. 

any  words  in  the  grant  importing  Homer,  131  Mass.  93;   Burbank  v. 

that  he  assumes  the  payment  of  the  Roots,  4  Colo.  App.  197,  35  Pac.  275; 

mortgage,  does  not  bind  himself  per-  Jager  v.  Vollinger,  174  Mass.  521, 

sonally  to  pay  the  debt.    If  the  Ian-  55  N.  E.  458;  Moore's  Appeal,  88  Pa. 

guage  had   stopped  with  declaring  St.  450;  Tichenor  v.  Dodd,  4  N.  J. 

the  subjection  of  the  land  to  the  lien  Eq.  454. 
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gage^  this  having  been  given  by  his  vendor;  and  this  fact  was  sufficient 
to  exempt  the  last  vendee  from  any  personal  liability  for  the  mort- 
gage.^" 

But  a  promise  on  the  part  of  a  grantee  to  pay  a  mortgage  upon  the 
property  cannot  be  implied  from  a  statement  in  the  deed  "subject, 
however,  to  a  mortgage  ...  of  $7,000,  which  is  part  of  the 
above-named  consideration.'*  These  word^  do  not  necessarily  imply 
any  obligation  to  pay  the  mortgage  debt.  They  are  rather  to  be  con- 
sidered as  additional  words  of  recital  or  description.^*® 

There  has  been  held,  however,  to  be  an  implied  promise  to  pay  the 
mortgage  where  the  amount  of  an  incumbrance  is  included  in  and 
forms  a  part  of  the  consideration  which  a  grantee  promises  to  pay  for 
the  premises,  and  he  retains  that  part  of  the  purchase  price ;  the  law 
will  create  a  personal  liability  against  him,  upon  the  ground  that  he 
has  agreed  to  pay  such  indebtedness.^**  But  the  implied  contract  to  pay 
to  the  holder  of  an  incumbrance  money  retained  for  that  purpose  by 
the  grantee,  arises  only  from  the  presumed  understanding  of  the  par- 
ties, and  cannot  exist  where  there  was  an  express  understanding  to 
the  contrary  and  a  distinct  refusal  by  the  grantee  to  pay  the  debt.*^*  . 

Nor  can  such  a  promise  be  implied  from  a  clause  following  a  de- 
scription of  two  mortgages  upon  the  property,  stating  that  "the  above- 
described  property  is  alone  to  be  holden  for  the  payment  of  both  of 

**'  Moore's  Appeal,  88  Pa.  St.  450, 
7  Reporter,  538,  32  Am.  Rep.  469. 
Also  Samuel  v.  Peyton,  88  Pa.  St. 
465;  Davis's  App.  89  Pa.  St.  272; 
Merriman  v.  Moore,  90  Pa.  St.  78; 
Taylor  v.  Mayer,  93  Pa.  St  42,  12 
Phila.  42.  These  cases  arose  before 
the  passage  of  the  present  statute 
in  PennsylYania,  which  is  as  fol- 
lows: A  grantee  of  real  estate  which 
is  subject  to  ground  rent,  or  bound 
by  mortgage  or  other  incumbrance, 
shall  not  be  personally  liable  for 
the  payment  of  such  ground  rent, 
mortgage  or  other  incumbrance  un- 
less he  shall,  by  an  agreement  in 
writing,  have  expressly  assumed  a 
personal  liability  therefor,  or  there 
shall  be  express  words  in  the  deeds 
of  conveyance  stating  that  the  grant 
is  made  on  condition  of  the  grantee 
assuming  such  personal  liability: 
provided  that  the  use  of  the  words 
"under  and  subject  to  the  payment 
of  such  ground  rent,  mortgage,  or 
other  incumbrance"  shall  not  alone 
be  80  construed  as  to  make  such 
grantee  personally  liable  as  afore- 
said. The  right  to  enforce  such  per- 
sonal liability  shall  not  inure  to  any 


person  other  than  the  person  with 
whom  such  an  agreement  is  made, 
nor  shall  such  personal  liability  con- 
tinue after  the  said  grantee  has 
bona  fide  parted  with  the  incum- 
bered property,  unless  he  shall  have 
expressly  assumed  such  continuing 
liability.  Purdon's  Ann.  Dig.  1877, 
p.  2160,  §§  5,  6. 

^^  Fiske  V.  Tolman,  124  Mass.  254, 
26  Am.  Rep.  659;  Jager  v.  Volllnger, 
174  Mass.  521;  55  N.  E.  458;  Pearson 
V.  Bailey.  177  Mass.  318,  58  N.  E. 
1028;  Belmont  v.  Coman,  22  N.  Y. 
438;  Equitable  L.  Assur.  Soc.  v. 
Bostwick,  100  N.  Y.  628.  3  N.  B.  296; 
Ludington  v.  Low,  21  Jones  A  S.  374. 
And  so  in  Bristol  Sav.  Bank  v. 
Stiger,  86  Iowa,  344.  53  N.  W.  265. 
a  conveyance  "subject  to  a  loan 
mortgage  (described),  which  is  a 
part  of  the  above-named  considera- 
tion," was  held  not  to  make  the  pur- 
chaser personally  liable  to  the  mort- 
gagee. 

^•Slegel  V.  Borland,  191  111.  107. 
60  N.  E.  863. 

"•Siegel  V.  Borland.  191  111.  107. 
60  N.  E.  863,  reversing  93  111.  App. 
320. 
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the  above  debts  f  though  there  also  be  an.  exception  to  the  covenant 
against  incumbrances  of  the  mortgages  referred  to,  "which  are 
a  part  consideration  of  this  deed/'  The  language  at  best  is  doubtful 
and  ambiguous,  and  ia  susceptible  of  a  meaning  other  than  that  the 
grantee  assumed  a  personal  obligation  to  pay  the  mortgages.  The 
language  is  chosen  by  the  grantor,  and  it  is  within  his  power  to  ex- 
press an  obligation  of  the  grantee  in  plain  and  intelligible  language, 
if  any  such  obligation  has  been  agreed  upon/^^ 

§  7S0.  Even  a  verbal  promise  by  a  purchaser  to  assume  and  pay  a 
mortgage  may  be  valid,  and  may  be  enforced  in  equity  not  only  by 
the  grantor  but  by  the  holder  of*  the  mortgage.*^ ^  Such  promise  is 
not  within  the  statute  of  frauds.*^'  It  has  even  been  held  that  a 
covenant  in  the  deed  that  the  premises  are  free  from  incumbrances, 
or  a  recital  that  the  consideration  had  been  paid  in  full,  does  not 
estop  either  the  grantor  or  the  holder  of  the  mortgage  from  proving 
such  agreement  and  recovering  upon  it.*^*  The  contract  of  assump- 
tion is  independent  of  the  deed.    The  verbal  agreement  is  additional 


''^  Hubbard  v.  Ensign,  46  Conn. 
576. 

^  BoUes  V.  Beach,  22  N.  J.  L.  680, 
63  Am.  Dec.  263;  Wilson  v.  King, 
23  N.  J.  Eq.  150;  Huyler  v.  Atwood, 
26  N.  J.  Bq.  604;  Putney  v.  Fam- 
liam,  27  Wis.  187;  Hoile  v.  Bailey, 
58  Wis.  434,  17  N.  W.  322;  Grant  v. 
Biebold  S.  A  L.  Co.  77  Wis.  72.  45 
N.  W.  951;  Larson  v.  Cook,  85  Wis. 
664,  55  N.  W.  703;  Morgan  v.  South 
3Ailwaukee  Lake  View  Co.  97  Wis. 
276,  72  N.  W.  872;  Lamb  v.  Tucker, 

42  Iowa,  118;  Merriman  v.  Moore, 
:dO  Pa.  St.  78;  Wright  v.  Briggs,  99 
Ind.  663;  Tuttle  v.  Armstead,  63 
Conn.  175,  22  Atl.  677;  Burnham  v. 
Dorr,  72  Me.  198;  Bensieck  v.  Cook, 
110  Mo.  173;  Nelson  v.  Brown,  140 
Mo.  580,  41  S.  W.  960,  62  Am.  St. 
766;  Taintor  v.  Hemmingway,  83  N. 
Y.  610,  18  Hun,  458;  Remington  v. 
Palmer.  62  N.  Y.  31,  19  S.  W.  642; 
Oroce  V.  Jenkins,  28  S.  C.  172,  5  S. 
S.  352,  quoting  text;  Ordway  v. 
Downey,  18  Wash.  412.  415.  51  Pac. 
1047,52  Pac.  228;  Society  of  Friends 
V.  Haines,  47  Ohio  St.  423,  25  N.  E. 
119;  Strohauer  v.  Voltz,  42  Mich. 
444.  4  N.  W.  161;   McDill  v.  Gunn, 

43  Ind.  315;  Moore  v.  Booker.  4  N. 
D.  543.  62  N.  W.  607;  Drury  v. 
Tremont  Imp.  Co.  13  Allen.  168; 
Klapworth  v.  Dressjer,  13  N.  J. 
Eq.  62.  78  Am.  Dec.  69;  Indiana 
Yearly  Meeting  v.  Haines.  47  Ohio 


St.  428,  25  N.  E.  119;  Lang  v.  Dietz, 
191  111.  161,  60  N.  E.  841;  Hopper  v. 
Calhoun,  52  Kan.  703.  35  Pac.  816; 
Reynolds  v.  Dietz,  39  Neb.  180.  58 
N.  W.  89;  Miller  v.  Kennedy,  12  S. 
D.  418.  81  N.  W.  906;  Olmstead  v. 
Latimer.  158  N.  Y.  313,  63  N.  E.  6. 
See  9  1715. 

B)it  the  legal  effect  of  a  deed  ab- 
solute on  its  fact  cannot  be  varied 
by  evidence  of  a  parol  agreement 
that  it  was  given  upon  condition 
that  the  grantee  should  assume  and 
pay  a  note  given  by  the  grantor  for 
a  part  of  the  purchase-money  at  the 
time  he  purchased  the  land.  To  add 
such  a  condition  to  a  deed  would  be 
a  very  material  addition  to  it.  and 
an  essential  change  in  its  legal  ef- 
fect. Boozer  v.  Teague,  27  S.  C. 
348,  3  S.  E.  551. 

That  an  oral  agreement  is  void, 
see  Wunderlich  v.  Wunderlich.  189 
Pa.  St.  469;  Webster  v.  Fleming. 
178  111.  140.  52  N.  E.  975;  Shattuck 
V.  Rogers.  54  Kan.  266,  38  Pac.  280. 

"■  Lowe  V.  Hamilton,  132  Ind.  406, 
31  N.  E.  1117;  Morgan  v.  South 
Milwaukee  Lake  View  Co.  97  Wis. 
275.  72  N.  W.  872. 

"*  Wilson  V.  King.  23  N.  J.  Eq. 
150;  Bowen  v.  Kurtz.  37  Iowa,  239. 
As  to  evidence  of  verbal  assumption, 
see  Conover  v.  Brown,  29  N.  J.  E<q. 
610. 
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thereto,  and  in  no  respect  contradictory,  if  the  conveyance  was  in 
terms  subject  to  the  mortgage.  It  does  not  vary  the  terms  of  the 
contract,  and  is  not  merged  therein.*^*  Evidence  of  such  verbal  agree* 
ment  is  said  to  be  only  proving  what  the  actual  consideration  was. 
But  it  would  seem  that  a  different  case  must  be  presented  when  the 
grantor  gives  a  warranty  deed  without  mentioning  the  mortgage.^^* 
Such  agreement  is  not 'regarded  as  a  collateral  one,  but  an  original 
promise  not  within  the  statute  of  frauds.^^^  Moreover,  the  parol 
promise  of  the  purchaser  to  pay  the  mortgage  debt  is  not  void  under 
the  statute  of  ^frauds,  as  being  a  parol  promise  to  pay  the  debt  of  a 
third  person.  The  money  with  which  the  debt  is  to  be  paid  is  the 
property  of  the  grantor,  and  a  promise  to  pay  his  money  to  any  person 
to  whom  he  wished  it  paid  is  not  within  the  statute  of  frauds.  That 
statute  applies  to  promises  to  pay  the  promisor^s  own  money,  not  the 
money  of  another  in  his  hands.^^® 

The  owner  of  a  large  lot  of  land,  subject  to  a  mortgage,  conveyed  a 
portion  of  it  with  covenants  of  warranty  againgt  the  mortgage.  Sub- 
sequently the  grantee  offered  to  purchase  the  residue  at  a  stated  price, 
and  to  assume  as  part  of  it  the  debt  secured  by  the  mortgage,  and  to 
pay  the  balance  in  money.  This  offer  was  accepted,  and  a  deed  given 
in  which  the  consideration  named  was  simply  the  value  of  the  equity 
of  redemption,  and  which  conveyed  the  land  subject  to  the  mortgage, 
and  contained  a  general  covenant  against  incumbrances  except  this 
mortgage.  The  purchaser  thus  took  the  land  last  purchased,  subject 
to  the  mortgage.  The  deed  did  not  state  that  he  assumed  the  debt, 
nor  did  it  have  any  provision  to  that  effect,  and  therefore  the  mere 
acceptance  of  the  deed  did  not  make  him  personally  liable  to  pay  the 
debt  or  discharge  the  incumbrance.  In  the  absence  of  other  evidence, 
he  merely  purchased  the  equity  of  redemption.  But  having  by  his 
proposal  to  purchase  assumed  the  payment  of  the  mortgage,  it  became 
his  duty  to  the  grantor  to  pay  it.    Moreover,  the  grantor  was  released 

^"Talntor  v.  Hemmlngway,  18  112.  27  Pac.  878;  Thatcher  v.  Rock- 
Hun,  458.  affirmed  83  N.  Y.  610;  well,  4  Colo.  375;  Ordway  v. 
Murray  v.  Smith,  1  Duer,  413;  Downey,  18  Wash.  412.  415,  51  Pac. 
Barker  v.  Bradley.  42  N.  Y.  316,  1  1047,  52  Pac.  228.  For  stronger  rea- 
Am.  Rep.  521;  Remington  v.  Pal-  sons  parol  evidence  is  admissible  to 
mer.  62  N.  Y.  81.  Question  raised  identify  the  mortgage  assumed, 
but  not  decided  in  Gage  v.  Jenkin-  New  York  L.  Ins.  Ck).  v.  Aitken.  4 
son,  58  Mich.  169,  24  N.  W.  815;  N.  Y.  Supp.  879.  So  where  the  only 
Canfleld  v.  Shear,  49  Mich.  313.  13  mention  of  the  mortgage  is  to  ax- 
N.  W.  605.  cept  it  from  the  covenant  against 

'^Berdan  v.  Qedgwick,  40  Barb,  incumbrance.   Rooney  v.  Koenig.  80 

359,  afhrmed  44  N.  Y.  626;  Vilas  v.  Minn.  483,  83  N.  W.  399. 

McBrlde,  17  N.  Y.  Supp.  171.  "*  Tuttle  v.   Armstead,  58   Conn. 

^"  Mulvany  v.  Gross,  1  Colo.  App.  175,  22  Atl.  677. 
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by  this  agreement  from  the  coyenant  of  his  first  deed  against  the  mort- 
gagee."* 

The  agreement  of  a  purchaser  to  pay  a  mortgage  may  be  wholly 
outside  of  the  conveyance.**®  A  letter  of  a  second  mortgagee  to  the 
holder  of  the  prior  mortgage,  which  was  due,  saying  that  he  was 
willing  to  agree  to  see  him  paid  $500  on  account  of  the  first  mortgage 
within  sixteen  months,  was  held  a  promise  to  pay  this  sum.*** 

But  an  oral  agreement  by  a  vendor  of  land  to  pay  off  an  existing 
incumbrance  becomes  ineffectual  for  any  purpose,  as  an  agreement, 
after  the  execution  of  a  warranty  deed.  All  previous  negotiations 
resting  in  parol  are  merged  in  the  written  contract,  and  the  grantee 
must  look  to  the  covenants  of  warranty.  The  parol  agreement  does 
not  work  an  estoppel.**^ 

§  751.  Whenever  the  mortg^ag^  debt  forms  a  part  of  the  considera- 
tion of  the  purchase,  although  the  purchaser  has  not  entered  into  any 
covenant  or  agreement  to  pay  it,  he  is  bound  to  the  extent  of  the  prop- 
erty to  indemnify  the  grantor.  The  law  implies  a  promise  to  that 
effect  from  the  nature  of  the  transaction  ;"•  but  the  purchaser  is  under 
no  personal  liability  to  any  one  for  such  mortgage  debt.***  This  is 
the  law  in  England,  where  a  contract  of  indemnity  in  favor  of  the 


"*  Dniry  v.  Tremont  Improvement 
Co.  13  Allen,  168. 

^Schumucker  v.  Sibert,  18  Kan. 
104,  26  Am.  Rep.  765;  Wright  V. 
Briggs,  99  Ind.  563;  Ludlngton  y. 
Low,  21  Jones  A  S.  374. 

^  Colgln  V.  Henley,  6  Leigh,  85. 

>*•  Chaplin  v.  Baker,  124  Ind.  385, 
24  N.  B.  233;  Flynn  v.  Bourneuf, 
143  Mass.  277,  9  N.  B.  650;  Unger  v. 
Smith,  44  Mich.  22,  5  N.  W.  1069; 
Powers  V.  Spaulding,  96  Wis.  487, 
489,  71  N.  W.  891;  Desmond  v.  Mc- 
Namara,  107  Wis.  126,  82  N.  W.  701. 

^Connecticut:  Townsend  v. 
Ward,  27  Conn.  610. 

lUlnois:  Twitchell  v.  Mears,  8 
Biss.  211;  Comstock  v.  Hltt,  37  111. 
542. 

Iowa:  Wood  v.  Smith,  51  Iowa, 
156,  50  N.  W.  581;  Iowa  Loan  ft 
Trust  Co.  V.  Mowery,  67  Iowa,  113, 
24  N.  W.  581;  Bristol  Sav.  Bank  v. 
Stiger,  86  Iowa,  344,  53  N.  W.  265; 
Fuller  V.  Hunt,  48  Iowa,  163,  167; 
Northwestern  Nat.  Bank  v.  Stone, 
97  Iowa,  183,  185.  66  N.  W.  91.  quot- 
ing text:  Foy  v.  Armstrong.  113 
Iowa,  629,  632,  85  N.  W.  753,  quot- 
ing text. 

loultiana:  •  Scott  v.  Featherston, 


5  La.  Ann.  806;  Schlatre  v.  Greaud, 
19  La.  Ann.  125. 

Hew  Jersey:  Stevenson  v.  Black, 
1  N.  J.  Bq.  338;  Klapworth  v.  Dress- 
ier, 13  N.  J.  Bq.  62,  88  Am.  Dec.  69; 
Hartshome  v.  Hartshome,  2  N.  J. 
Bq.  349;  Crowell  v.  Hospital  of  St 
Barnabas,  27  N.  J.  Bq.  650;  Cum- 
mings  V.  Jackson,  55  N.  J.  Bq.  805, 
38  Atl.  763. 

New  York:  Gamsey  v.  Rogers,  47 
N.  Y.  233;  Dorr  v.  Peters,  3  Bdw. 
132;  Marsh  v.  Pike,  1  Sandf.  Ch. 
210;  Blyer  v.  Monholland,  2  Sandf. 
Ch.  478;  Ferris  v.  Crawford,  2  Den. 
595;  Flagg  v.  Thurber,  14  Barb.  196; 
Cornell  v.  Prescott,  2  Barb.  16. 

Ohio:  Thompson  v.  Thompson,  4 
Ohio  St.  333. 

Pennsylvania:  Moore's  Appel,  88 
Pa.  St.  450,  19  Alb.  L.  J.  257,  32  Am. 
Hep.  469;  Burke  v.  Gummy,  49  Pa. 
St.  518. 

Wisconsin:  Desmond  v.  Mc- 
Namara,  107  Wis.  126,  82  N.  W.  701. 

^Bquitable  L.  Ass.  So.  v.  Bost- 
wick,  100  N.  Y.  628;  Lawrence  v. 
Towle,  59  N.  H.  28;  Belmont  v. 
Coman,  22  N.  Y.  438,  78  Am.  Dec. 
213;  Hubbard  v.  Bnsign,  46  Conn. 
576;  Bristol  Sav.  Bank  v.  Stiger,  86 
Iowa,  344,  63  N.  W.  265. 
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grantor  is  implied.*®''  But  the  purchaser  in  such  case  does  not  assume 
any  liability  beyond  the  value  of  the  land  conveyed  to  him.  If  the 
mortgage  debt  be  afterward  paid  by  the  mortgagor,  equity  w,ill  compel 
the  purchaser  by  way  of  subrogation  to  refund  the  money  so  paid,  or 
to  give  up  the  property.  He  may  discharge  his  obligation  to  indem- 
nify the  mortgagor  by  releasing  the  lands  to  him.***  The  obligation 
to  indemnify  the  mortgagor  in  such  case  -differs  from  that  imposed 
upon  the  purchaser  by  an  agreement  to  assume  the  mortgage  debt,  in 
that  such  agreement  makes  him  personally  liable  to  the  mortgagor  to 
indemnify  him,  whether  the  mortgaged  property  be  sufficient  in  value 
for  that  purpose  or  not.  He  incurs  a  personal  liability.  As  between 
him  and  his  grantor  he  becomes  the  principal  debtor,  and  the  vendor 
a  surety.**^  But  the  purchaser,  by  his  assumption  of  the  debt,  does 
not  generally  make  himself  liable  at  law  to  any  one  other  than  his 
grantor.  Legally  his  covenant  is  considered  only  as  a  covenant  to  in- 
demnify his  grantor.  It  does  riot  even  create  a  debt  as  between  his 
personal  representative  and  the  heir  or  devisee;  and  consequently  the 
land  is  a  primary  fund,  and  the  personal  estate  only  the  auxiliary 
fund,  for  its  payment.*®®  The  case  is  in  this  respect  quite  different 
from  onfe  where  the  ancestor  has  purchased  an  estate  and  given  his 
own  mortgage  and  personal  obligation  to  secure  the  payment  of  pur- 
chase-money, for  then  the  debt  is  a  personal  debt  in  every  sense,  and 
his  personal  estate  is  the  primary  fund  for  the  payment  of  it,  in 
exoneration  of  the  land  and  the  interest  of  the  heirs.*®* 

A  purchaser  who,  as  part  of  the  consideration  for  the  conveyance 
to  him,  has  assumed  a  mortgage  debt  upon  the  property  is  estopped 
to  dispute  the  validity  of  the  mortgage  upon  the  ground  there  was 
no  consideration  for  the  mortgage  debt,  and  this  estoppel  extends  to 
those  claiming  imder  him.**® 

**  Waring  v.  Ward,  7  Ves.  332.  454;  Crowell  v.  Hospital  of  St.  Bar- 
Lord  Eldon  states  the  law  thus:  nabas,  27  N.  J.  Eq.  650;  Mount  r. 
"If  he  enters  into  no  obligation  with  Van  Ness,  33  N.  J.  Eq.  262,  265. 
the  party  from  whom  he  purchases,  "^Crowell  v.  Hospital  of  St.  Bar- 
neither  by  bond  nor  covenant  of  in-  nabas,  27  N.  J.  E«q.  650. 
demnity,  to  save  him  harmless  from  ^^  Mount  v.  Van  Nesa^  33  N.  J.  Eq. 
the  mortgage,  yet  this  court,  if  he  262. 

receives    possession    and    has    the  ^**  Crowell  v.  Hospital  of  St  Bar- 

proflts,  would,  independent  of  con-  nabas,   27   N.  J.  Eq.   650,   653,  per 

tract,  raise  upon  his  conscience  an  Depue,  J.;  Cumberland  v.  Codring- 

obligation  ta  indemnify  the  vendor  ton,  3  Johns.  Ch.  229,  8  Am.  Dec. 

against  the  personal  obligation   to  492. 

pay  the  money  due  upon  the  ven-  ^•"Lang  v.  Dietz,  191  111.  161.  60 

dor's  transaction  of  mortgage;  for,  N.   E.   841,   aff'g  93   111.  App.   148; 

being  become  owner  of  the  estate,  Pldgeon  v.  School  Trustees,  44  111. 

he  must  be  supposed  to  intend  to  501;  Freeman  v.  Auld,  44  N.  T.  50; 

Indemnify  the  vendor  against  the  Johnson   v.    Thompson,    129    Mass. 

mortgage."  398;  Smith  v.  Graham,  34  Mich.  302. 
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Tichenor  v.  Dodd,  4  N.  J.  Eq. 
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§  752.  The  gn^antee  is  bound  by  accepting  the  deed.  To  create  a 
liability  on  the  part  of  the  grantee  to  pay  an  existing  mortgage,  it  is 
not  necessary  that  he  should  sign  the  deed  or  any  obligation;*"*  his 
acceptance  of  a  deed  imposing  this  obligation  upon  him  is  all  that  is 
necessary.^**  The  acceptance  by  an  agent  duly  constituted  of.  a  deed 
imposing  such  a  liability  will  bind  the  principal.*®*  Acceptance  may 
be  implied  from  circumstances.*®*  Though  a  purchaser  whose  deed 
provides  that  he  shall  assume  the  payment  of  existing  incumbrances 
had  no  knowledge  of  its  terms  at  the  time  of  its  execution,  yet  if  after 
being  informed  of  his  liability  imder  it,  he  collects  rents  and  conveys 
a  part  of  the  land,  his  acceptance  of  the  deed  is  shown,  and  his  lia- 
bility under  it  established.**"  Acceptance  may  be  implied  from  the 
delivery  of  the  deed  to  the  purchaser,  and  his  retention  of  it ;  but  if 
the  purchaser  denies  the  delivery  and  acceptance,  and  it  appears  that 
the  value  of  the  property  is  very  much  less  than  the  amount  of  the 
incumbrance  assumed,  very  clear  proof  of  the  grantee's  acceptance 
will  be  required.*"*  But  if  there  be  no  acceptance,  as,  for  instance, 
when  the  deed  containing  an  assumption  of  a  mortgage  is  made  to  a 
married  woman  without  her  knowledge  or  consent,  and  is  never  de- 
livered to  her,*®^  or  when  a  deed  is  made  to  a  person  without  his 
knowledge  or  consent,  and  he  repudiates  it  as  soon  as  he  knows  of  its 


"*  Atlantic  Dock  Co.  v.  Leavltt,  54 
N.  Y.  36,  13  Am.  Rep.  556,  and  cases 
cited;  Bowen  v.  Beck,  94  N.  Y.  86, 
46  Am.  Rep.  124;  Rlcard  v.  Sander- 
son, 44  N.  Y.  179;  Locke  v.  Homer, 
131  Mass.  93,  102,  41  Am.  Rep.  199; 
Pearson  v.  Bailey,  177  Mass.  318,  58 
N.  E.  1028;  Jager  v.  Vollinger,  174 
Mass.  521,  55  N.  E.  458;  Gibson  v. 
Hambleton,  52  Neb.  601,  72  N.  W. 
1033;  Beeson  v.  Green,  103  Iowa, 
406,  72  N.  W.  555;  Connor  v.  Jones, 
(S.  D.),  72  N.  W.  463;  Thompson 
T.  Cheeseman,  15  Utah,  43,  48  Pac. 
477;  Haas  v.  Dudley,  30  Oreg.  355, 
48  Pac.  168. 

^**Spaulding  v.  Hallenbeck,  35  N. 
Y.  204,  a£Brmlng  39  Barb.  79,  30 
Barb.  292;  Belmont  v.  Coman,  22 
N.  Y.  438,  78  Am.  Dec.  213;  Wales 
V.  Sherwood,  1  Abb.  N.  C.  101,  note; 
Bishop  V.  Douglass,  25  Wis.  696; 
Taylor  v.  Whltmore,  35  Mich.  97; 
Unger  v.  Smith,  44  Mich.  22,  5  N. 
W.  1069;  Klein  v.  Isaacs,  8  Mo.  App. 
568;  Dickason  v.  Williams,  129 
Mass.  182.  37  Am.  Rep.  316;  Urqu- 
hart  V.  Brayton,  12  R.  I.  169;  State 
V.  Davis,  96  Ind.  639;  Thompson  v. 
Dearborn,  107  111.  87;  Sparkman  v. 
Gove,  44  N.  J.  L.  252;  Burbank  v. 


Roots,  4  Colo.  App.  197,  35  Pac.  275; 
Sparkman  v.  Gove,  44  N.  J.  L<.  252; 
Stltes  V.  Thompson,  98  Wis.  329.  73 
N.  W.  774;  Morgan  v.  South  Mil- 
waukee Lake  View  Co.  97  Wis.  275, 
72  N.  W.  872;  Vrooman  v.  Turner, 
69  N.  Y.  280,  25  Am.  Rep.  195; 
Brower  Lumber  Co.  v.  Miller,  28 
Oreg.  565,  43  Pac.  659,  52  Am.  St 
807;  Wlndle  v.  Hughes,  40  Greg.  1, 
65  Pac.  1058;  Rutland  Sav.  Bank  v. 
White,  4  Kan.  App.  435,  46  Pac.  29. 

As  to  evidence  of  acceptance,  see 
Gilford  V.  Corrigan,  117  N.  Y.  257, 
22  N.  E.  756. 

^"■Fairchild  v.  Lynch,  10  Jones  & 
S.  265,  14  Jones  &  S.  1;  Schley  v. 
Fryer,  100  N.  Y.  71. 

»"*Bundy  v.  Iron  Co.  38  Ohio  St 
300. 

"•  Keller  v.  Ashford,  133  U.  S.  610, 
10  Sup.  Ct  494;  Fleming  v.  Reed,  20 
Ind.  App.  462,  49  N.  E.  1087. 

"•  Stuart  V.  Hervey,  36  Neb.  1.  53 
N.  W.  1032;  Rutland  Sav.  Bank  v. 
White.  4  Kan.  App.  435,  46  Pac.  29. 

"•^  Culver  V.  Badger,  29  N.  J.  Eq. 
74;  Gold  v.  Ogden,  61  Minn.  88.  63 
N.  W.  266;  Blass  v.  Terry,  156  N. 
Y.  122,  50  N.  B.  953,  reversing  87 
Hun,  563. 
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existence/*®  no  liability  is  incurred  by  the  grantee.  The  acceptance 
of  the  deed  is  a  suflBcient  consideration  for  the  promise  to  assume  the 
mortgage  debt.*** 

If  the  scrivener,  by  mistake,  and  without  the  knowledge  of  either 
party,  inserts  a  stipulation  that  the  grantee  assumes  and  agrees  to  pay 
the  mortgage,  the  mortgage  may  be  reformed  in  equity.*** 

The  recording  of  a  deed  which  imposes  an  obligation  upon  the 
grantee  to  assume  and  pay  a  preexisting  mortgage  is  not  prima  fade 
evidence  of  its  delivery  and  acceptance,  though  it  may  be  such  evi- 
dence when  the  deed  does  not  establish  any  contract  against  the 
grantee.^**  "The  record  proves  a  grant  of  certain  land  therein 
described  to  the  defendant,  and  it  contains  a  clause  assuming  and 
agreeing  to  pay  the  mortgage  thereon.  But  this  clause  does  not  prove 
a  personal  promise  or  obligation  on  the  part  of  the  defendant  to  pay 
the  debt  of  a  third  party,  in  the  absence  of  proof  that  she  actually 
accepted  the  deed  with  knowledge  of  the  assumption  clause,  or  at 
least  under  such  circumstances  that  she  was  bound  to  know  its  purport 
aud  legal  effect.  A  clause  of  that  character  in  such  an  instrument  is, 
properly  speaking,  no  part  of  the  grant.  It  is  a  collateral  undertaking, 
personal  in  its  nature,  not  relating  to  the  land.  Like  all  other  personal 
contracts,  it  must  be  shown  by  the  paper  itself,  or  otherwise,  that  there 
was  a  meeting  of  minds  and  mutual  assent  of  the  parties.'**** 

By  the  acceptance  of  a  deed  which  provides  that  the  grantee  shall 
assume  and  pay  a  specified  mortgage,  he  binds  himself  as  effectually 
as  he  would  by  executing  the  deed  himself  as  an  indenture.***  This 
provision  becomes  an  express  agreement  on  his  part  for  the  fulfilment 
of  which  he  is  personally  liable,  not  only  to  his  grantor,***  but  the 
benefit  of  it  inures  to  the  mortgagee,  who  may  in  equity  enforce  it 
directly  against  such  purchaser.**''    When  foreclosure  is  made  by  an 

I       ^••Cordts  V.  Harbrave,  29  N.  J.  Bq.  74,  78,  62  Am.  Dec.  137;   Fairchild 

i'  446;   Stevens  Institute  v.  Sheridan,  v.  Lynch,  14  Jones  A  S.  1;  Huyler 

30  N.  J.  Eq.  23;  Parker  v.  Jenks,  36  v.  Atwood,  26  N.  J.  Bq.  604;  Finley 

N.  J.  Eq.  398;  Albany  City  Sav.  Inst  v.  Simpson,  22  N.  J.  L.  311,  53  Am. 

V.  Burdick,   87   N.  Y.  40;    Blass  v.  Dec.  252;    Schmucker  v.  Slbert,  18 

Terry,  156  N.  Y.  122,  50  N.  E.  953;  Kan.  104,  26  Am.  Dec.  766;  Pike  v. 

Hare  v.  Murphy,  60  Neb.  135,  82  N.  Brown,    7    Cush.    133;    Braman   v. 

W.  312;   Hull  V.  Vining,  17  Wash.  Dowse,    12    Cush.    227;     Locke    v. 

352.  49  Pac.  537.  See  §  738.  Homer,  131  Mass.  93,*  41  Am.  Dee. 

«Bay  V.  Williams,  112  111.  91,  54  199;    Pumas  v.   Durgin,  119  Mass. 

Am.  Dec.  209.  500,   20  Am.  Rep.  341;   Qaffney  v. 

*»  Adams  V.  Wheeler,  122  Ind.  251»  Hicks,   131  Mass.  124;    Starbird  v. 

23  N.  E.  760.  Cranston,  24  Colo.  20,  48  Pac.  652. 

*»  Thompson  v.  Dearborn,  107  111.  *•  Cubberly  v.  Yager,  42  N.  J.  Eq. 

87.  289,  11  Atl.  113;  Irick  v.  Black,  17 

*»  Blass  V.  Terry,  166  N.  Y.  122.  50  N.   J.   Bq.   189;    Marsh   v.    Pike.  1 

N.  E.  953,  per  O'Brien,  J.;  Kellogg  Sandf.  Ch.  210,  10  Paige,  695. 

V.  Cook,  18  Wash.  616,  52  Pac.  233.  "•Hoffs  Appeal,  24  Pa.   St  200; 

""  Crawford  v.  Edwards,  33  Mich.  Lennig's  Estate,  52  Pa.  St  185,  188; 

854;    Trotter  v.  Hughes,   12  N.  Y.  Crawford  v.  Edwards,  33  Mich.  854; 
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equitable  suit,  the  mortgagee  may  treat  both  the  vendor  and  purchaser 
as  principal  debtors  to  him^  and  may  have  a  personal  decree  against 
either  or  both  of  them.^®* 

If  the  covenant  of  assumption  was  fraudulently  inserted  in  the 
deed  without  the  grantee^s  knowledge  or  consent,  he  must  disaffirm  it 
immediately  upon  discovering  the  fraud.*®^  The  right  to  disaffirm 
may  be  waived  by  delay.*®® 

It  is  not  necessary  that  the  holder  of  the  mortgage  should  notify 
the  purchaser  who  has  assumed  the  mortgage  of  his  acceptance  of  the 
promise  to  pay  the  debt.  The  bringing  of  a  foreclosure  suit,  in  which 
the  mortgagee  seeks  to  recover  judgment  for  any  deficiency  against  an 
intermediate  grantee  who  assumed  the  mortgage,  sufficiently  shows 
that  the  mortgagee  adopted  and  relied  on  the  covenant  of  such  assump- 
tion. 


209 


A  verbal  agreement  between  the  parties  that  the  grantor  should 
advance  the  money  for  the  payment  of  a  mortgage  expressly  assumed 
by  the  grantee  cannot  be  shown,  because  this  would  be  inconsistent 
with  the  terms  of  the  deed.**® 

§  753.   A  married  woman  is  liable  on  her  covenant  to  assnme  a 

mortgage  made- in  a  deed  of  real  estate  to  her  own  separate  use  or 
benefit.  It  is  a  covenant  for  the  benefit  of  her  separate  estate,  or  to 
pay  a  portion  of  the  purchase-money  of  real  estate  conveyed  to  her.^** 
But  she  is  not  liable  on  such  a  covenant  in  her  husband's  deed  of  his 
land,  where  the  laws  enable  her  to  contract  only  in  respect  to  her  own 
property;  and  she  can  consequently  contract  no  liability  as  surety 
for  her  husband.*** 

A  deed  containing  a  recital  that  the  land  therein  described  was 


Blyer  v.  Monholland,  2  Sandf.  Ch. 
478;  Corbett  v.  Waterman,  11  Iowa, 
86;  Thompson  v.  Beatram,  14  Iowa, 
476;  Curtis  v.  Tyler,  9  Paige,  432, 
435;  King  v.  Wljitely,  10  Paige,  465; 
Halsey  v.  Reed,  9  Paige,  446,  451; 
Burr  V.  Beers,  24  N.  Y.  178;  Con- 
verse V.  Cook,  8  Vt.  164. 

**McAbee  v.  Cribbs,  194  Pa.  St. 
94,  44  Atl.  1066;  Cumberland  Nat 
Bank  v.  St.  Clair,  93  Me.  35,  44  Atl. 
125;  Graves  v.  McFarland,  58  Neb. 
802,  79  N.  W.  707;  McKay  v.  Ward, 
20  Utah,  149,  57  Pac.  1024,  46  L.  R. 
A.  623;  Crone  v.  Stinde,  156  Mo. 
262,  55  S.  W.  863,  overruling  Hicks 
y.  Hamilton,  144  Mo.  495,  46  S.  W. 
432,  66  Am.  St.  431. 

""Bogart  V.  Phillips,  112  Mich. 
697.  71  N.  W.  320. 

«■  Sutter  V.  Rose,  169  111.  66,  48  N. 
E.  411. 


«»  New  York  L.  Ins.  Co.  v.  Aitkin, 
125  N.  Y.  660,  26  N.  E.  732;  Bissell 
V.  Bugbee,  8  Cent.  L.  J.  272,  7  Re- 
porter, 550.  Otherwise  in  Indiana: 
Mansur  v.  Miller,  7  Cent.  L.  J.  422; 
Berkshire  L.  Ins.  Co.  v.  Hutchings, 
100  Ind.  496;  Carnahan  v.  Tousey, 
93  Ind.  561,  566,  dissenting  opinion 
by  Elliott,  C.  J. 

"°  Unger  v.  Smith,  44  Mich.  22,  6 
N.  W.  1069. 

"*8  116;  Vrooman  v.  Turner,  8 
Hun,  78,  69  N.  Y.  280,  25  Am.  Rep. 
195,  examined  and  commented  upon 
in  17  Alb;  L.  J.  240;  Ballin  v. 
Dillaye,  37  N.  Y.  35;  Cashman  v. 
Henry,  75  N.  Y.  103.  19  Albany  L. 
J.  24,  55  How.  Pr.  234,  reversing  12 
Jones  &  S.  93,  31  Am.  Rep.  437; 
Huyler  v.  Atwood,  26  N.  J.  Eq.  504, 
28  N.  J.  Eq.  275 

^  Kitchen  V.  Mudgett,  37  Mich.  81. 
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subject  to  a  mortgage,  "which  the  grantee  assumes  and  agrees  to 
pay,"  was  executed  to  a  woman  as  grantee,  without  her  knowledge  or 
authority,  by  the  direction  of  her  husband,  and  was  by  him  recorded. 
She  never  saw  the  deed,  and  knew  nothing  of  its  contents  until  after 
the  land  was  sold  by  the  mortgagee,  when  she  repudiated  the  deed. 
Soon  after  the  deed  was  recorded,  she  knew  that  the  land  had  been 
conveyed  to  her,  and  claimed  to  be  the  owner  of  it.  It  was  held,  how- 
ever, that  these  facts  warranted  a  finding  that  she  had  assented  to 
the  purchase,  and  a  ruling  that  she  was  bound  by  the  recital  in  the 
deed."» 

§  754.  What  will  avoid  the  purchaser's  liabilty. — Such  purchaser 
cannot  avoid  the  liability  to  pay  the  mortgage,  on  the  ground  that 
through  a  mistake  in  the  description  he  acquired  no  legal  title  to  the 
land  intended  to  be  conveyed,  if  he  obtained  possession  of  it  under  his 
deed,  and  the  right  by  virtue  of  it  to  have  the  mistake  corrected.*** 
Neither  can  such  a  purchaser  defend  upon  the  ground  that  the  title 
conveyed  to  him  was  invalid,  or  that  the  deed  was  imperfect,  if  he 
has  entered  into  possession,  and  alleges  no  eviction  and  makes  no  offer 
of  surrender.**'*  Where,  however,  the  purchaser  has  been  evicted,  so 
that  there  is  a  total  failure  of  consideration  for  the  covenant  of 
assumption,  the  purchaser  may  effectually  allege  such  eviction  and 
failure  in  defense  of  his  covenant  of  assumption.**'  So,  also,  a  mis- 
take of  fact  which  invalidates  the  contract  of  assuniption  is  a  good 
defence  to  an  action  upon  it.**^  It  is  also  a  good  defence  that  the 
purchaser's  grantor  had  no  title  to  the  property,  and  that  he  assumed 
the  payment  of  the  mortgage  through  the  false  and  fraudulent  repre- 
sentations of  his  grantor;**®  or  that  there  was  no  agreement  for  as- 


^Coolidge  V.  Smith,  129  Mass. 
554;  Blass  v.  Terry,  156  N.  Y.  122, 
50  N.  E.  953.  In  the  latter  case  the 
court  say:  "There  could  be  no  rati- 
fication by  the  defendant  until  she 
had  knowledge  of  the  clause  in  the 
deed  and  of  its  legal  effect  as  a 
promise  on  her  part.  Trustees  v. 
Bowman,  136  N.  Y.  521.  Nor  Is  she 
bound  by  any  knowledge  that  her 
husband  may  have  had  with  respect 
to  the  covenant,  since  there  is  no 
proof  of  authority  in  him  to  create 
personal  obligations  against  his 
wife.  Assuming  that  he  had  author- 
ity of  some  kind  to  buy  the  land 
with  her  money,  that  would  not 
comprehend  the  power  to  bind  her 
for  the  payment  of  the  claims  of 
others  upon  it  by  his  mere  knowl- 
edge of  or  assent  to  the  assumption 
clause  In  the  deed." 


***See  i  744;  Crawford  v.  Ed- 
wards, 33  Mich.  354;  Comstock  v. 
Smith,  26  Mich.  306. 

"*  Parkinson  v.  Sherman,  74  N.  Y. 
88,  30  Am.  Rep.  268;  Gifford  v.  Ben- 
efit Soc.  104  N.  Y.  139,  10  N.  E.  39. 
affirming  38  Hun.  350.  It  was  sug- 
gested in  the  latter  case  that,  if  a 
failure  of  the  title  snould  occur  at 
a  future  time,  equity  would  not  be 
powerless,  if  the  purchaser  should 
be  forced  to  pay  a  deficiency,  to  fur- 
nish adequate  relief  by  a  revival  of 
the  mortgage,  or  by  some  process  of 
subrogation. 

"•  Dunning  v.  Leavitt,  85  N.  Y.  80, 
39  Am.  Rep.  617. 

"^  Crowe  V.  Lewin.  95  N.  Y.  428. 

"•Benedict  v.  Hunt,  32  Iowa,  27: 
Starbird  v.  Cranston,  24  Colo.  20, 
48  Pac.  652. 
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sumption  between  the  parties  to  the  deed,  and  the  agreement  was  in- 
serted in  the  deed  in  an  unusual  place  and  escaped  the  notice  of  the 
grantee;*^*  or  that  the  agreement  to  assume  a  mortgage  is  too  in- 
definite and  uncertain  to  render  the  purchaser  liable.**^ 

A  n^ortgagee  the  payment  of  whose  mortgage  has  been  assumed  by 
a  purchaser  is  under  no  obligation  to  take  a  personal  judgment  or  a 
judgment  for  a  deficiency  against  the  purchaser.  He  can  stand  upon 
the  mortgage  and  the  mortgagor's  personal  liability,  leaving  the  latter 
to  pursue  his  remedy  against  the  purchaser.**^ 

§  755.  The  gnround  upon  which  a  mortgagee  was  at  first  allowed 
to  take  advantage  directly  of  the  usual  clause  in  a  deed,  whereby  the 
grantee  assumes  the  payment  of  the  mortgage,  was  stated  to  be  that 
as  between  the  parties  to  the  deed  the  grantee  thereby  becomes  the 
principal  debtor  for  the  mortgage  debt,  which  has  been  allowed  to  him 
out  of  the  purchase-money,  and  the  grantor  is  thenceforward  merely 
a  surety  for  the  debt;***  and  then,  upon  the  familiar  principle  that 
the  creditor  is  entitled  by  way  of  equitable  subrogation  to  all  securities 
held  by  a  surety  of  the  principal  debtor,  the  mortgagee  is  entitled  to 
the  benefit  of  this  agreement  made  by  the  purchaser,  although  he  did 
not  know  of  its  existence  till  long  afterwards.  A  court  of  equity, 
having  the  mortgagor,  the  mortgagee,  and  the  grantee  before  it,  may 
adjust  in  one  suit  the  rights  of  all  the  parties.  In  diflEerent  forms  this 
is  in  substance  the  doctrine  of  the  cases.***    The  right  of  the  mort- 

"»BuU  V.  Titsworth,  29  N.  J.  Bq.  Utah:    Thompson  v.  Cheeseman,  15 

73.  Utah,  43,  48  Pac.  477;  Clark  v.  Fisk, 

'"Munsel   v.  Beals,   5  Kan.   App.  9  Utah,  94,  33  Pac.  248;  Bassett  v. 

736,  44  Pac.  984.  Bradley,  48  Conn,  224,  not  followed, 

^  McKlnley-Lanning  L.  A  T.  Co.  however,   in   Meech  v.   Ensign,   49 

V.  Bassett,  5  Kan.  App.  469,  46  Pac.  Conn.  191,  44  Am.  Rep.  225. 

999.  In  Douglass  v.  Wells,  18  Hun,  88, 

"Crawford  v.  Edwards,  33  Mich.  95,  Bockes,  J.,  says:    "It  is  some- 

354,  per  Marston,  J.;  Union  Mut.  L.  what  perplexing  to  determine  pre- 

Ins.  Co.  V.  Hanford,  143  U.  S.  187,  cisely  the  ground  on  which  the  rule 

12  Sup.  Ct.  437,  per  Gray,  J.;  Flsk  now    established    in    our    State    is 

V.  Stevens  (Utah),  33  Pac.  249.  made  to  rest,  whether  on  the  ground 

^Kew  York:    Halsey  v.  Reed,  9  that  the  assuming  of  the  mortgage 

Paige,  446;  Blyer  v.  Monholland,  2  debt  by  the  grantee  creates  a  privity 

Sandf.  Ch.  478;   Curtis  v.  Tyler,  9  of  contract  between   him   and   the 

Paige,    432;    King   v.    Whitely,    10  mortgagee,    or    makes    the    latter 

Paige,  465;  Marsh  v.  Pike,  10  Paige,  privy  to  the   consideration   of  the 

595,  597 ;  Cornell  v.  Prescott,  2  Barb,  promise,  or  that  the  right  of  action 

16;   Russell  v.  Pistor,  7  N.  Y.  171,  In    the    mortgagee    springs    simply 

57  Am.  Dec.  509;  Trotter  v.  Hughes,  from    the    promise   of   the   grantee 

12  N.  Y.  75,  62  Am.  Dec.  137.   Vir-  made  to  the  grantor  for  the  mort- 

ginia:    Fisher  v.  White,  94  Va.  236,  gagee's  benefit.    Whatever  may   be 

26  S.  E.  573;  Osborne  v.  Cabell,  77  the  ground  of  the  ruling,  it  is  now 

Va.   462;    Willard   v.   Worsham.   76  firmly  and  definitely  settled  in  the 

Va.  392;  Vanmeter  v.  Vanmeter,  3  courts  of  this  State  that  the  nrom- 

Gratt    148;     Whitlock    v.    Gordon  ise  of  the  grantee,  in  a  case  like  this 

(Va.),  1  Va.   t.  J.   370;   Francisco  under  consideration,  may  be  adopted 

V.  Shelton,  85  Va.  779,  8  S.  E.  789.  and  enforced  by  the  mortgagee  as 
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gagee  to  this  remedy  does  not  result  from  any  fixed  or  vested  right  in 
him,  arising  either  from  the  acceptance  by  the  subsequent  purchaser 
of  the  conveyance  of  the  mortgaged  premises,  or  from  the  obligation 
of  the  grantee  to  pay  the  mortgage  debt  as  between  himself  and  his 
grantor.  The  mortgagee's  relief  depends  upon  no  original  equity  re- 
siding in  himself,  but  upon  the  right  of  the  mortgagor  against  his 
grantee,  to  which  the  mortgagee  succeeds.  Then  he  is. allowed  in 
equity  to  recover  a  deficiency  of  the  grantee  by  a  mere  rule  of  proced- 
ure,  going  directly  m  a  creditor  against  the  grantee,  in  order  to  avoid 
circuity  of  action,  and  save  the  mortgagor,  as  an  intermediate  party, 
from  being  harassed  for  the  payment  of  the  debt,  and  then  driven  to 
seek  relief  over  against  his  grantee,  upon  whom  the  liability  would 
ultimately  fall."* 

§  755a.  To  support  an  action  upon  this  g^round,  therefore,  it  is  nec- 
essary in  the  first  place  that  the  g^rantor,  in  whose  favor  the  stipula^ 
tion  is  made,  should  himself  be  personally  liable  for  the  debt  as- 
sumed by  the  grantee ;  and,  in  the  second  place,  that  there  be  a  debt 
or  some  obligation,  on  the  part  of  the  person  assuming  the  payment 
of  the  mortgage,  to  support  his  undertaking.  If  the  grantor  be  not 
the  mortgagor  himself,  or  one  who  has  bound  himself  personally  for 
tiie  pajrment  of  the  mortgage  debt,  the  grantee,  in  assuming  the  pay- 
ment of  the  mortgage,  does  not  become  personally  liable  through  the 
grantor  to  the  holder  of  the  mortgage  to  pay  the  debt  to  him.*'* 
There  is  in  such  case  no  chance  for  any  equitable  subrogation,  and 
the  agreement  is  considered  as  a  mere  declaration  that  the  property 
was  conveyed  to  the  purchaser  subject  to  the  lien  of  the  mortgaige.'** 

Under  this  view,  a  mortgagee's  right  under  a  purchaser's  agreement 
to  assume  the  mortgage  was  at  first  regarded  as  an  equitable  right, 
which  could  be  enforced  only  by  equitable  suit.^^^  Where  foreclosure 
is  effected  by  suit  in  equity,  this  right  is  usually  enforced  by  making 
the  purchaser  a  party  to  the  bill,  and  asking  for  a  personal  decree 

a  personal  obligation  of  the  former    men's  Christian  Asao.  v.  Croft,  34 


to  the  latter." 

^■•Crowell  V.  Hospital  of  St.  Bar- 
nabas, 27  N.  J.  Bq.  650, — substan- 
tially the  language  of  Depue.  J. 

«^  §  760;  Wise  v.  Puller,  29  N.  J. 
Eq.  257;  Crowell  v.  Currier,  27  N. 
J.  Eq.  152;  Crowell  v.  Hospital  of 
St.  Barnabas,  27  N.  J.  Eq.  650; 
Moore's  Appeal,  89  Pa.  St.  450,  7 
Reporter,  538,  32  Am.  Rep.  469; 
Mount  V.  Van  Ness,  33  N.  J.  Eq. 
262;  Norwood  v.  De  Hart,  30  N.  J. 
Eq.  412;  Osborne  v.  Cabell.  77  Va. 
462;  Portland  Trust  Co.  v.  Nunn, 
34  Oreg.  166,  55  Pac.   441;   Young- 


Oreg.  106,  56  Pac.  439,  75  Am.  St 
568;  Ward  v.  De  Oca,  120  Cal.  102, 
52  Pac.  130;  Hicks  v.  Hamilton,  144 
Mo.  495,  46  S.  W.  432,  66  Am.  St 
431;  Morris  v.  Mix,  4  Kan.  App. 
654.  46  Pac.  58. 

"•8  760;  King  v.  Whitely,  10 
Paige,  465;  Trotter  v.  Hughes,  12 
N.  Y.  74,  62  Am.  Dec.  137;  Carter 
V.  Holahan,  92  N.  Y.  498.  See  Thorp 
V.  Keokuk  Coal  Co.  48  N.  Y.  253; 
§  579. 

«"  §  762;  Willard  v.  Worsham,  7b^ 
Va.  392. 
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for  deficiency  against  him.***  The  mortgagee  generally  enforces  this 
liability  of  the  purchaser  by  making  him  a  party  to  the  foreclosure 
suit  as  provided  by  statute.***  Now  the  purchaser's  liability  on  his 
covenant  of  assumption  may  generally  be  enforced  in  a  suit  at  law.**® 
In  Connecticut,  before  the  statute  of  1881,  it  was  said  that  in  the 
ordinary  case  of  a  purchase  of  an  equity  of  redemption  from  a  mort- 
gagor, with  a  provision  in  the  deed  that  the  grantee  shall  assume  and 
pay  the  mortgage  debt,  no  right  of  action  on  the  promise  accrues  to 
the  mortgagee.  To  give  the  mortgagee  such  right  of  action,  the  prom- 
ise must  have  been  intended  for  his  benefit ;  it  is  not  enough  that  a 
benefit  may  accrue  to  him.*'^ 

§  756.  Accordingly,  when  such  an  agreement  to  assume  the  pay- 
ment of  a  mortgage  is  contained  in  a  mortgage,  it  does  not  as  a  gen- 
eral rule  impose  any  personal  liability  upon  the  mortgagee  for  the 
payment  of  the  prior  mortgage  debt,  which  can  be  enforced  against 
him  by  the  prior  mortgagee.***  The  subsequent  mortgagee  owes  no 
money  for  the  land  which  he  can  promise  to  pay  to  the  prior  mort- 
gagee, for  he  does  Jiot  acquire  title  to  the  land.  Where  one  ^T)uys  the 
land  absolutely  for  a  stipulated  price,  and  instead  of  paying  the  whole 
of  it  to  his  grantor  he  is  allowed  to  retain  a  part,  which  he  agrees  to 
pay  to  a  creditor  of  a  grantor  having  a  lien  upon  the  land,  the  amount 
which  he  thus  agrees  to  pay  is  his  own  debt,  which,  by  arrangement 
with  his  grantor,  he  has  agreed  to  pay  to  the  creditor  of  the  latter, 
and,  although  this  arrangement,  not  being  assented  to  by  the  creditor, 
does  not  discharge  the  grantee  from  liability,  yet,  as  between  him  and 
the  party  who  has  assumed  it,  the  grantor  is  a  mere  surety.  If  the 
grantee  pays  it,  he  pays  only  what  he  agreed  to  pay  for  the  land,  and 
pays  it  in  the  manner  agreed  upon.  And  there  is  no  hardship  in  al- 
lowing either  the  grantor  or  the  mortgagee  to  enforce  its  payment. 
But  in  the  case  of  a  party  having  the  land  merely  as  security,  such 
an  undertaking  is  simply  a  promise  to  advance  money  to  pay  the  debt 
of  his  grantor  or  mortgagor,  which  money,  when  advanced,  the  junior 
mortgagee  can  collect  under  his  mortgage.^'*** 


«»  Bull  V.  Tltsworth,  29  N.  J.  Eq. 
73;  Crowell  v.  Hospital  of  St.  Bar- 
nabas, 27  N.  J.  Eq.  650;  Rogers  v. 
Herron,  92  III.  5S3. 

"•Johnson  v.  Harder,  45  Iowa, 
677;  Ream  v.  Jack,  44  Iowa,  325; 
Ross  V.  Kennlson,  3S  Iowa,  396; 
Schmucker  v.  Slbert,  IS  Kan.  104, 
26  Am.  Rep.  765;  Anthony  v.  Her- 
man, 14  Kan.  494;  Miller  v.  Thomp- 
son, 34  Mich.  10;  Hayden  v.  Drury, 
3  Fed.  782. 


»•§  702. 

'*^Meech  v.  Bnsign,  49  Conn.  191, 
44  Am.  Rep.  225.  ' 

*"§  7B1;  Gamsey  y  Rogers,  47 
N.  T.  233,  7  Am.  Rep.  440;  Pardee 
V.  Treat,  82  N.  Y.  385;  Bassett  v, 
Bradley,  48   Conn.   224. 

'"Mr.  Justice  Rapallo,  In  Gam- 
sey V.  Rogers,  47  N.  T.  233,  7  Am. 
Rep.  440. 
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In  like  manner  a  prior  mortgagee,  who  has  received  from  the  mort- 
gagor a  release  of  the  equity  of  redemption  subject  to  a  second  mort- 
gage,  not  in  payment  of  his  mortgage  but  as  additional  security,  is  not 
liable  to  pay  the  second  mortgage  debt,  although  his  deed  recites  that 
it  is  made  in  consideration  of  his  mortgage  and  the  balance  due  on 
the  second  mortgage.  He  may  show  by  parol  what  was  the  real  con- 
sideration.*** 

§757.  The  faet,  that  the  aisumptioii  of  the  prior  mor^^age  is 
made  in  air  absolute  deed  intended  as  a  mortgagei  does  not  change 
this  rule.^**  The  title  of  the  grantee  is  defeasible.  The  grantor  re- 
serves the  right  to  annul  it  by  paying  the  debt,  and,  when  he  does  so, 
he  discharges  the  agreement  to  pay  the  prior  mortgage.  *^The  reserva- 
tion of  this  right  is  inconsistent  with  the  idea  that  the  assumption 
by  the  grantee  was  for  the  benefit  of  the  prior  mortgagee ;  for,  if  it 
were,  the  grantor  would  have  no  control  over  the  rights  thus  acquired 
by  a  third  party.  The  reservation  of  this  control  by  the  grantor  shows 
that  the  agreement  was  for  his  benefit  only,  and  prevents  its  inuring 
to  the  benefit  of  any  third  party."*"* 

Moreover,  in  such  case  the  grantee  receives  no  money  with  which 
to  pay  a  prior  mortgage  debt,  nor  any  conveyance  of  the  entire  estate 
upon  a  consideration  of  which  the  amount  of  the  prior  mortgage  debt 
formed  a  part.  He  receives  merely  a  mortgage  title,  defeasible  upon 
the  payment  of  a  debt,  or  the  performance  of  some  other  obligation. 
Upon  the  performance  of  the  condition  he  is  obliged  to  release  or  re- 
convey  the  property  to  the  grantor.  He  is  to  reconvey  merely  the  title 
or  interest  conveyed  to  him.  He  received  nothing  from  his  grantor 
which  is  a  consideration  for  undertaking  to  pay  a  prior  mortgage  debt; 
and  therefore  he  is  under  no  obligation  either  to  his  grantor  or  to  the 
prior  mortgagee  to  pay  such  debt.*'^ 

^Huebsch  v.  Scheel,  81  111.  281.  debt  which  he  owed  to  the  grantee. 

^Garnsey  v.  Rogers,  47  N.  Y.  On  this  ground  the  case  is  distin- 
233,  7  Am.  Rep.  440;  Cole  v.  Cole,  guished  from  the  ordinary  case  in 
110  N.  Y.  630,  17  N.  E.  682,  affirming  Pardee  v.  Treat,  18  Hun,  298. 
44  Hun,  624;  Amaud  v.  Grigg,  29  "'Gaffney  v.  Hicks,  131  Mass.  124. 
N.  J.  Eq.  482;  Gaffney  v.  Hicks,  131  "Taking  the  two  instruments  to- 
Mass.  124.  The  case  of  Ricard  v.  gether  as  constituting  one  contract, 
Sanderson,  41  N.  Y.  179,  may  per-  the  terms  of  the  agreement  to  re- 
haps  be  distinguished  in  some  par-  convey  control  the  terms  of  the 
ticulars;  but  if  not,  must  yield  to  deed;  not  only  so  far  as  the  deed 
the  later  decision  of  Garnsey  v.  Rog-  purports  to  be  an  absolhte  convey- 
ers, 47  N.  Y.  233,  7  Am.  Rep.  440.  ance,  but  also  so  far  as  it  purports 
See  Bassett  v.  Bradley,  48  Conn,  to  impose  on  the  grantee  the  duty 
224.  of  passing  off  the  prior  mortgage. 

**Per  Rapallo;  J.,  In  Garnsey  v.  When    the    grantor    redeems    this 

Rogers.  47  N.  Y.  233.  7  Am.  Rep.  mortgage  he  must  do  so  according 

440.     The  terms  of  the  defeasance  to  its  terms,  and  one  of  them  is, 

enabled   the   grantor  to  annul   the  that  the  defendant  shall   re'^onver 

conveyance  on    paying   simply   the  subject  to  the  prior  mortgage.     It 
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But  a  grantee  was  held  liable  to  the  mortgagee  on  his  covenants 
to  assume  and  pay  the  mortgage,  where  he  had  taken  an  absolute 
conveyance  at  the  request  of  another  and  for  his  benefit,  except  so 
far  as  the  profits  of  the  land  were  to  be  security  for  a  debt  owed 
him  by  the  person  for  whom  he  took  the  conveyance.  The  deed  in 
this  case  was  executed  with  the  name  of  the  grantee  left  blank. 
The  purchaser,  by  agr^ment  with  one  to  whom  he  was  indebted, 
inserted  his  debtor's  name  as  grantee  in  the  deed,  with  the  under- 
standing that  the  profits  should  be  applied  on  account  of  the  debt.* 
In  a  suit  against  the  grantee  for  a  deficiency  after  a  foreclosure 
of  the  mortgage,  it  was  held  the  grantee  was  the  absolute  owner 
in  fee  of  the  premises;  that  the  rights  of  the  parties  were  to  be 
determined  by  the  facts  existing  when  he  consented  to  take  the  deed 
with  a  covenant  to  pay  the  mortgage,  and  that  he  was  liable  upon  the 
covenants.**® 

Even  if  the  words  "under  and  subject"  to  a  mortgage  could  im- 
port a  promise  of  payment  in  any  case,  they  will  not  create  any 
personal  liability  on  the  part  of  the  grantee  when  he  merely  took 
the  conveyance  to  oblige  the  real  purchaser,  and  is  merely  a  dry 
trustee  for  him.  The  criterion  of  personal  liability  for  an  incum- 
brance upon  property  purchased  is  to  be  found  in  the  contract  or 
consent  of  the  purchaser  to  become  bound  for  the  debt  where  it 
forms  a  part  of  the  price  he  is  to  pay  for  the  incumbered  property. 
But  where  the  property  is  cast  upon  a  person  by  act  of  law,  or  by 
the  agency  of  others,  who  are  the  beneficiaries,  there  is  no  reason 
for  assuming  that  he  intended  to  bind  himself  and  thereby  to  add  a 
new  security  for  the  payment.*'* 

§  758.  The  broad  doctrine,  that  when  one  person  makes  a  promise 
for  the  benefit  of  a  third  person,  the  latter  may  maintain  an  action 
upon  it,  has  been  adopted  in  several  States,**®  and  in  some  the  action 


would  be  an  extraordinary  and  in- 
equitable construction  of  the  agree- 
ment  to  reconvey,  not  to  require  of 
the  grantor  upon  reconveyance  the 
same  assumption  of  the  prior  mort- 
gage; and  the  result  would  be  to 
make  the  grantor  pay  a  sum  of 
money,  which  the  grantee  would 
have  to  pay  back  when  he  seeks  to 
redeem."    Per  Endicott,  J. 

"•  Campbell  v.  Smith,  8  Hun,  6, 
71  N.  Y.  26,  27  Am.  Rep.  5,  follow- 
ing Lawrence  v.  Pox,  20  N.  Y.  268. 
See  Gaffney  v.  Hicks,  124  Mass.  301. 

"•Girard  Life  Ins.  ft  Trust  Co.  v. 
Stewart,  86  Pa.  St.  89.  See  Lennig's 
Estate,  52  Pa.  St  135. 


•"  $  702.  Hew  York:  Lawrence  v. 
Pox,  20  N.  Y.  268;  Burr  v.  Beers, 
24  N.  Y.  178,  80  Am.  Dec.  327.  The 
latter  was  an  action  at  law  upon 
the  grantee's  undertaking,  without 
a  foreclosure  of  the  mortgage,  and 
without  making  the  mortgagor  a 
party.  Mr.  Justice  Denio  agrees 
that  the  previous  cases  proceed  up- 
on the  principle  that  the  undertak- 
ing of  the  grantee  to  pay  off  the  in- 
cumbrance is  a  collateral  security 
acquired  by  the  mortgagor,  which 
inures  by  an  equitable  subrogation 
to  the  benefit  of  the  mortgagee;  but 
since  the  case  before  the  court  was 
a  suit  at  law,  and  the  doctrine  of 
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may  be  at  law.^**  It  is  not  needful  that  any  consideration  should  pass 
from  such  third  person,  or  that  he  should  know  of  it  at  the  time.  It 
is  sufficient  that  the  promise  be  made  upon  a  valuable  consideration 
passing  to  the  grantee,  who  assumes  the  mortgage  from  his  grantor, 
and  the  mortgagee,  in  adopting  the  act  of  the  latter  for  his  benefit, 
is  brought  into  privity  with  the  promisor,  and  may  enforce  the  prom- 
ise, as  if  it  were  made  directly  to  him.^*^ 

There  is  a  sufficient  consideration  for  such  an  agreement  of  a 
prantee  where  his  grantor  has  purchased  the  property  in  his  own 
name,  and  after  making  a  mortgage  for  a  portion  of  the  purchase- 
money  has  conveyed  an  individual  portion  to  the  grantee  by  a  deed 
which  recites  that  the  grantee  was  jointly  interested  in  the  prem- 
ises, the  title  having  for  convenience  been  taken  in  the  name  of  the 
grantor,  and  that  the  grantee  assumed  and  agreed  to  pay  his  pro- 
portion of  the  mortgage.    The  grantee  could  not  have  obtained  a  con- 


equitable  subrogation  could  be  in- 
voked only  In  equity,  it  became  nec- 
essary to  determine  whether  the  ac- 
tion could  be  maintained  directly 
upon  the  grantee's  promise  in  law, 
and  it  was  decided  that  it  could  be. 
Also, 

Colorado:  Starbird  v.  Cranston, 
24  Colo!  20,  48  Pac.  652. 

Illinois:  Bay  v.  Williams,  112  111. 
91,  54  Am.  Rep.  209;  Flagg  v.  Gelt- 
macher,  98  111.  293;  Thompson  v. 
Dearborn,  107  111.  87;  Dean  v. 
Walker.  107  111.  540.  47  Am.  Rep. 
467;  Daub  v.  Engelbach.  109  111. 
267;  Comstock  v.  Hitt,  37  111.  542; 
Twichell  V.  Mears,  8  Biss.  211,  6 
Rep.  40;  Hayden  v.  Snow,  9  Biss. 
511. 

Indiana:  Mansur  v.  Bartholomew, 
19  Alb.  L.  J.  52;  Rodenbarger  v. 
Bramblett,  78  Ind.  213;  Camahan 
V.  Tousey,  93  Ind.  561;  Ayres  v. 
Randall,  108  Ind.  595,  9  N.  E.  464. 

Iowa:  Corbett  v.  Waterman,  11 
86,  87;  Moses  v.  Dallas  Dist.  Ct  12 
Iowa,  139;  Lamb  v.  Tucker,  42 
Iowa,  118;  Ross  v.  Kennison,  38 
Iowa,  396;  Scott  v.  Gill,  19  Iowa, 
187;  Thompson  v.  Bertram,  14  Iowa, 
476. 

Kansas:  Center  v.  McQuesten,  24 
Kan.  480. 

Maine:  Cumberland  Nat.  Bank  v. 
St.  Clair.  93  Me.  35.  44  Atl.  123. 

Minnesota:  Follansbee  v.  John- 
son. 28  Minn.  311.  9  N.  W.  882. 

Missouri:  Fitzgerald  v.  Barker,  70 
Mo.  685.  13  Mo.  App.  192,  85  Mo. 
13;   Heim  v.  Vogel,  69  Mo.  529. 


Nebraska:  Cooper  v.  Foss,  15  Neb. 
516,  19  N.  W.  506;  Rockwell  v. 
Blair  Sav.  Bank,  31  Neb.  128,  47 
N.  W.  641. 

Hew  York:  Gilford  v.  Corrlgan. 
117  N.  Y.  257,  262,  22  N.  E.  756. 
where  Lawrence  v.  Fox  is  recurred 
to,  and  the  whole  subject  examined 
anew;  Miller  v.  Winchell,  70  N.  Y. 
437 ;  Hand  v.  Kennedy,  83  N.  Y.  149. 
13  J.  ft  S.  385;  Pike  v.  Seiter,  15 
Hun,  402;  Smith  v.  Truslow,  84  N. 
Y.  660;  Slauson  v.  Watklns,  86  N. 
Y.  597;  Bennett  v.  Bates,  94  N.  Y. 
354;  Todd  v.  Weber,  95  N.  Y.  181.  47 
Am.  Rep.  20;  Ludington  v.  Low,  21 
J.  ft  S.  374. 

Ohio:  Indiana  Yearly  Meeting  v. 
Haines,  47  Ohio  St.  423.  25  N.  E. 
119. 

Pennsylvania:  Merrlman  v.  Moore, 
90  Pa.  St.  78. 

Utah:  Thompson  v.  Cheeseman, 
15  Utah.  43,  48  Pac.  477. 

Wisconsin:  Stites  v.  Thompson. 
98  Wis.  329,  73  N.  W.  774;  Mc- 
Dowell V.  Laer,  35  Wis.  171;  Bas- 
sett  V.  Hughes,  43  Wis.  319. 

See  §  761;  Contra  in  Massachu- 
setts: Creesy  v.  Willis,  159  Mass. 
249.  34  N.  E.  265;  Prentice  v.  Brim- 
hall.  123  Mas.  291;  Coffin  v.  Adams. 
131  Mass.  133. 

^See  §  702. 

•"Thorp  V.  Keokuk  Coal  Co.  48 
N.  Y.  253;  Lawrence  v.  Fox.  20  N. 
Y.  268,  followed  by  Campbell  v. 
Smith,  8  Hun,  6,  27  Am.  Rep.  5. 
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veyance  of  his  interest  in  the  property  without  either  paying  or  agree- 
ing to  pay  his  portion  of  the  mortgage.  Therefore  the  mortgagee  can 
enforce  the  mortgage  against  him  to  the  amount  of  the  portion  so 
assumed.**' 

In  order  to  recover  upon  this  theory,  it  is  essential  that  the  plain- 
tiff shall  have  some  relation  to  or  interest  in  the  lands  at  the  time 
the  promise  was  made.  One  who  acquires  an  interest  in  the  lands 
after  the  making  of  such  promise  cannot  claim  that  it  was  made  for 
his  benefit.***  A  mere  stranger  cannot  intervene,  and  claim  by  ac- 
tion the  benefit  of  a  contract  between  the  parties  to  the  deed.  To 
entitle  a  third  person  to  claim  the  benefit  of  the  agreement  of  the 
parties,  there  must  be  either  a  new  consideration  or  some  prior  right 
or  claim  against  one  of  the  contracting  parties,  by  which  he  has  a 
legal  interest  in  the  performance  of  the  agreement.**" 

The  agreement  of  the  purchaser  inures  in  equity  to  the  mortgagee's 
benefit,  and  in  a  court  of  equity  the  purchaser  is  liable  directly  to 
him.  The  grantor  becomes  the  surety  of  the  purchaser,  and  may  file 
a  bill  against  him  aijd  the  mortgagee  to  compel  the  purchaser  to  pay 
the  debt  directly  to  the  mortgagee,  or  at  least  so  much  of  it  as  might 
be  left  after  exhausting  the  mortgaged  premises.  The  purchaser  owes 
the  money,  and  common  honesty  requires  that  he  should  pay  it  di- 
rectly to  the  creditor.  When  the  parties  are  all  before  a  court  of 
equity,  instead  of  sending  the  money  from  the  purchaser  who  owes 
it  to  his  grantor,  and  perhaps  through  several  successive  grantors  back 
to  the  mortgagor  and  from  him  to  the  mortgagee,  the  last  purchaser 
who  has  assumed  the  mortgage  will  be  required  to  pay  it  directly  to 
the  person  ultimately  entitled  to  receive  it.*** 

But  ,if  the  second  or  other  subsequent  purchaser,  instead  of  di- 
rectly assuming  and  agreeing  to  pay  the  mortgage,  merely  agrees  with 
his  grantor  to  save  him  harmless  therefrom,  the  mortgagee  has  no 
right  of  action  against  such  subsequent  purchaser.**^ 

A  subsequent  assignee  of  the  mortgage  has  the  same  right  of  ac- 
tion against  purchasers  who  have  assumed  the  mortgage  that  the 
mortgagee  himself  had.**® 

*"  Hand  v.  Kennedy,  83  N.  Y.  149,  principle  of  that  decision.     Per  Al- 

150,  13  J.  ft  S.  384;  Dean  v.  Walker,  len,   J.,  in  Vrooman  v.  Turner,   69 

107    111.    540,    47    Am.    Rep.    467;  N.  Y.  280.  25  Am.  Rep.  195. 

Brewer  v.  Dyer,  7  Cush.  337.  ""Bissell    v.    Bugbee     (Ind.),     8 

>«  Miller  v.  Winchell,  70  N.  Y.  437.  Cent.  L.  J.  272;  First  Nat.  Bank  v. 

«« Vrooman  v.   Turner,   69   N.  Y.  Schussler  (Ky.),  2  S.  W.  145. 

280,  25  Am.  Rep.  195;   Gashman  v.  ••'First   Nat.    Bank   v.    Schussler 

Henry,  75  N.  Y.  103,  19  Alb.  L.  J.  (Ky.),  2  S.  W.  145. 

29.   55  How.  Pr.  234,  81  Am.   Rep.  =^  Smith   v.   Ostermeyer,    68    Ind. 

437.  432;   Hayden  v.  Snow,  9  Biss.  511, 

The  courts  are  not  inclined  to  ex-  14  Fed.   70;    Fitzgerald  v.  Barker, 

tend   the  doctrine  of  Lawrence  v.  85  Mo.  13. 
Fox  to  cases  not  clearly  within  the 
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§  759.  Under  this  rule  the  mortgagee  need  not  resort  to  a  fore- 
closure snit  in  the  lint  instance,  but  may  sue  the  grantee  personally 
on  his  undertaking  to  pay  the  debt;  and  he  may  do  tl^is  even  when 
the  mortgage  bond  provides  that  recourse  shall  first  be  had  to  the 
land,  and  then  only  to  the  obligor  for  the  deficiency.*** 

In  the  case  of  Thorp  y.  Keokuk  Coal  Co.,  the  bonds  accompany- 
ing the  mortgage  contained  a  condition  that,  in  case  of  default,  re- 
course must  first  be  had  to  the  lands  mortgaged,  and  that  the  obligors 
would  only  be  answerable  for  th§  deficiency.***  The  mortgage  had 
not  been  foreclosed,  and  of  course  the  obligors  were  not  liable  before 
foreclosure;  but  it  was  decided  that  the  grantee,  having  made  the 
agreement  for  a  sufficient  consideration  passing  from  his  grantor, 
was  liable  upon  that  to  the  mortgagee  absolutely,  and  not  upon  the 
condition  contained  in  the  bonds  that  resort  should  first  be  had  to  the 
land  by  foreclosure  of  the  mortgage.  "It  matters  not,'*  said  Mr.  Com- 
missioner Earl,  "that  the  mortgagor  was  not  liable  to  pay  personally 
until  after  foreclosure,  and  that  he  was  then  liable  only  for  the  de- 
ficiency. It  would  have  made  no  difference  if  he  had  not  been  liable 
at  all,  the  defendant  having  promised,  upon  a  sufficient  consideration, 
to  pay  the  debt.  This  suit  is  not  primarily  upon  the  bond  and  mort- 
gage, but  upon  the  promise  of  the  defendant  to  pay  it ;  and  this  prom- 
ise binds  the  defendant  to  pay  the  mortgage  debt  as  it  falls  due,  ac- 
cording to  the  terms  of  the  bond  and  mortgage.  .It  was  not  a  con- 
ditional or  contingent  promise,  and  could  not  be  discharged  by  pay- 
ment only  of  a  portion  of  the  debt/' 

§  760.  Under  this  rule  it  is  still  necessary,  aceording  to  the  Hew 
York  and  other  cases,  that  the  grantor  should  be  personally  liable 

upon  the  mortgage  which  his  grantee  has  assumed  the  payment  of, 
in  order  to  render  the  grantee  liable  upon  his  covenant  to  the  holder 
of  the  mortgage  assumed;  thus  where  one  has  purchased  subject  to 
a  mortgage  which  he  has  not  assumed  to  pay,  and  this  grantee  con- 
veys to  another  who  by  the  deed  assumes  and  agrees  to  pay  the  mort- 
gage, the  promisee  has  no  interest  in  the  performance  of  this  agree- 
ment and  the  mortgagee  cannot  recover  upon  such  agreement.  The 
mortgagee  can  recover  only  in  case  the  grantor  in  whose  deed  the  pay- 
ment was  assumed  had  himself  assumed  the  payment  of  the  mort- 
gage debt,  or  made  himself  personally  liable  for  it  in  some  way.*'* 

*^  Thorp  V.  Keokuk  Coal  Co.  48  etc.,    the   pasrment   of   which    said 

N.  Y.  253,  47  Barb.  439.     See  King  mortgage,  etc.,   is  hereby  aasumed 

V.  Whitely,  10  Paige,  465,  Hoff.  477.  by   the   party   of  the   second   part 

~  48  N.  Y.  253.    The  clause  in  the  hereto." 

deed  was:    "This  conveyance  being  "*  §  765a;  Hew  York:    Vroomanv. 

made  subject  to  a  certain  mortgage.  Turner,  69  N.  Y.  280,  reversing  8 
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Therefore  a  grantee  who  has  assumed  to  pay  a  mortgage  as  part  of 
the  consideration  of  his  purchase  is  not  liable  for  a  deficiency  arising 
upon  a  foreclosure  and  sale^  in  case  his  grantor  was  not  personally 
liable,  legally  or  equitably,  for  the  payment  of  it.*'*  But  there  is  a 
sufficient  liability  on  the  part  of  the  grantor  to  support  a  covenant 
by  his  grantee  to  assume  a  mortgage  in  case  the  grantor  has  given  a 
bond  to  the  mortgagee  conditioned  for  the  payment  of  the  mortgage, 
which  provides  that  the  mortgagee  should  first  exhaust  his  remedy 
against  the  mortgaged  property.    The  grantee  in  such  case  becomes 


Hun,  78,  25  Am.  Rep.  195.  The  de- 
cision in  Real  Bstate  Trust  Co.  v. 
Balch,  13  Jones  ft  S.  528,  was  made 
upon  the  authority  of  the  decision 
of  Vrooman  v.  Turner,  in  the  Su- 
preme Court,  and  is  therefore  er- 
roneous. Trotter  v.  Hughes,  12  N. 
Y.  75;  Wager  v.  Link,  134  N.  Y. 
122,  31  N.  B.  213;  Smith  v.  Cross, 
16  Hun,  487.  Kansas:  Morris  v.  Mix, 
4  Kan.  App.  654,  46  Pac.  58;  Lock- 
row  V.  Cllne,  4  Kan.  App.  716,  724, 
46  Pac.  720;  New  Bngland  Trust 
Co.  V.  Nash,  5  Kan.  App.  739,  46 
Pac.  987;  Anthony  v.  Mott,  10  Kan. 
App.  105,  61  Pac.  509.  California: 
Ward  V.  De  Oca,  120  Cal.  102,  52 
Pac.  130.  Xinnesota:  Brown  v. 
Stillman,  48  Minn.  126,  45  N.  W. 
2;  Nelson  v.  Rogers,  47  Minn.  103, 
49  N.  W.  526.  Xissouri:  Hicks  v. 
Hamilton,  144  Mo.  495,  46  S.  W.  432, 
66  Am.  St.  431.  Oregon:  Young 
Men's  Christian  Asso.  v.  Croft,  34 
Oreg.  106,  55  Pac.  439,  75  Am.  St. 
568;  Portland  Trust  Co.  v.  Nunn, 
34  Oreg.  166.  55  Pac.  441. 

Otherwise  in  Iowa:  Marble  Sav. 
Bank  v.  Mesarvey,  101  Iowa.  285, 
70  N.  W.  198.  Wisoonsln:  Stites  v. 
Thompson,  98  Wis.  329,  73  N.  W. 
774;  Bnos  v.  Sanger,  96  Wis.  150, 
70  N.  W.  1069,  65  Am.  St.  38,  37 
L.  R.  A.  862.  Nebraska:  Hare  v. 
Murphy,  45  Neb.  809,  64  N.  W.  211, 
29  L.  R.  A.  851. 

""Vrooman  v.  Turner,  69  N.  Y. 
280,  285,  25  Am.  Rep.  195.  per  Allen, 
J.:  "Judges  have  differed  as  to  the 
principle  upon  which  Lawrence  v. 
Fox  and  kindred  cases  rest;  but  in 
every  case  in  which  an  action  has 
been  sustained  there  has  been  a 
debt  or  duty  owing  by  the  promisee 
to  the  party  claiming  to  sue  upon 
the  promise.  Whether  the  deci- 
sions rest  upon  the  doctrine  of 
agency,  the  promisee  being  regard- 
ed as  the  agent  for  the  third  party, 


who,  by  bringing  his  action,  adopts 
his  acts,  or  upon  the  doctrine  of  a 
trust,  the  promisor  being  regarded 
as  having  received  money  or  other 
thing  for  the  third  party,  is  not  ma- 
terial. In  ^either  case  there  must 
be  a  legal  right  founded  upon  some 
obligation  of  the  promisee,  in  the 
third  party,  to  adopt  and  claim  the 
promise  as  made  for  his  benefit." 

Collating  and  comparing  other 
similar  cases  supporting  the  doc- 
trine of  Lawrence  v.  Fox,  the 
learned  Judge  says:.  "In  Burr  v. 
Beers,  and  Thorp  v.  Keokuk  Coal 
Co.,  the  grantor  of  the  defendant 
was  personally  liable  to  pay  the 
mortgage  to  the  plaintiff,  and  the 
cases  were  therefore  clearly  within 
the  principle  of  Lawrence  v.  Fox, 
Halsey  v.  Reed,  and  Curtis  v.  Tyler, 
supra.  See,  also,  per  Bosworth,  J., 
Dootlittle  V.  Naylor,  2  Bosw.  206, 
225,  and  Ford  v.  David,  1  Bosw. 
569.  It  is  claimed  that  King  v. 
Whitely  and  the  cases  following  it 
were  overruled  by  Lawrence  v.  Fox. 
But  it  is  very  clear  that  it  was  not 
the  intention  to  overrule  them,  and 
that  the  cases  are  not  inconsistent. 
The  doctrine  of  Lawrence  v.  Fox, 
although  not  questioned  and  criti- 
cised, was  not  first  adopted  in 
this  State  by  the  decision  of  that 
case.  It  was  expressly  adjudged  as 
early  as  1825,  in  Farley  v.  Cleve- 
land, 4  Cow.  432,  affirmed  in  the 
court  for  the  correction  of  errors  in 
1827,  per  totam  curiam,  and  report- 
ed in  9  Cow.  639.  The  Chancellor 
was  not  ignorant  of  these  decisions 
when  he  decided  King  v.  Whitely, 
nor  were  Judge  Denlo  and  his  as- 
sociates unaware  of  them  when 
Trotter  ▼.  Hughes  was  decided ;  and 
Judge  Gray,  in  Lawrence  v.  Fox, 
says  the  case  of  Farlev  v.  Cleve- 
land had  never  been  doubted." 
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liable  to  the  mortgagee  for  any  deficiency  arising  on  a  sale  under  the 
mortgage.  *°* 

But  in  several  States  it  is  held  that  the  purchaser  is  liable  upon  his 
assumption  of  a  mortgage,  although  the  agreement  to  assume  be  in 
a  deed  from  a  grantor  who  was  under  no  personal  liability  to  pay  the 
mortgage.  ^"^^  The  purchaser's  agreement  cannot  be  said  to  be  with- 
out consideration,  inasmuch  as  the  price  of  the  land  is  the  consider- 
ation. "A  vendor  may  direct  how  the  purchase-money  shall  be  paid. 
He  may  reserve  it  to  himself,  donate  it  to  a  public  charity,  or  may 
make  such  other  disposition  of  it  as  may  best  meet  his  views ;  and  if 
his  vendee  agrees  to  pay  it  according  to  such  directions,  he  cannot  set 
up  as  a  defence  that  his  vendor  was  under  no  duty  to  apply  it  in  such 
manner.''^'^'^ 

§  760a.  The  liablity  incurred  by  the  assumption  of  a  mortgage  by 
a  grantee  of  the  mortgaged  land  extends  to  the  last  of  several  suc- 
cessive grantees,  each  of  whom  assumes  payment  of  the  mortgage  in- 
debtedness. Thus  if  the  mortgagor  conveys  the  land  to  A,  who  con- 
veys to  B,  who  conveys  to  C,  each  grantee  assuming  the  mortgage  the 
holder  of  the  mortgage  may  maintain  an  action  against  the  last  pur- 
chaser who  assumed  the  mortgage  or  against  any  other  purchaser  who 
assumed  the  payment  of  it.  Where,  as  in  the  case  stated,  the  chain 
of  assumptions  from  the  mortgagor  to  the  last  purchaser  is  unbroken, 
there  is  no  room  for  a  claim  that  the  statute  cannot  operate  to  over- 
leap a  breach  in  this  chain.^^' 

In  the  Connecticut  case  the  court  said :  *^t  is  contended  that  the 
right  of  a  mortgagee  to  sue  one  who,  in  a  conveyance  to  himself,  as- 
sumes and  agrees  with  his  grantor  to  pay  the  mortgage  debt,  is  one 

"■Wager  v.  Link,  134  N.  Y.  122,  Wisconsin:    Bnos   v.    Sanger,    9G 

31   N.   B.   213,    reversing   12    N.   Y.  Wis.  150,  70  N.  W.  1069. 

Supp.    68.      When    this    case    was  "•Merriman  v.  Moore,  90  Pa.  St. 

again  before  the  Court  of  Appeals  78,  81;  Dean  v.  Walker,  107  111.  541, 

the  former  decision  of  this  court  47  Am.  Rep.  467;   Daub  v.   Engle- 

was  affirmed  and  the  subject  fully  bach,  109  111.  267. 

discussed    by    Andrews.    C.    J.,    in  "•  Colchester  Sav.  Bank  v.  Brown, 

Wager  v.  Link.  150  N.  Y.  549,  44  N.  75    Conn.    69,    citing    Merriman   v. 

E.  1103.  Moore,  90  Pa.  St.  78;    Voorman  v. 

»* Missouri:    Crone  v.  Stinde,  156  Turner,    69    N.    Y.    280;     Dean    v. 

Mo.  262,  55  S.  W.  863,  56  S.  W.  907;  Walker,  107  111.  540;   Ingram  v.  [n- 

Helm  V.  Vogel.  69  Mo.  529.  gram,  172  111.  287,  71  111.  App.  497; 

Illinois:   Dean  v.  Walker,  107  111.  Enos  v.  Sanger,  96  Wis.  150;   Nor- 

541.  wood  V.  De  Hart,  30  N.  J.  Eq.  412; 

Iowa:   Marble  Bank  v.  Mesarvey,  Carnahan  v.  Tousey,  93  Ind.   561; 

101  Iowa.  285,  70  N.  W.  198.  McKay    v.    Ward,    20    Utah,    149; 

Hebraska:    Hare    v.    Murphy,    45  Pinch  v.   McCulloch,   72   Minn.   71; 

Neb.  809.  64  N.  W.  211.  Coming  v.   Burton.   102   Mich.   86; 

Pennsylvania:  Merriman  v.  Moore,  Webster  v.    Fleming,   178   III.   140, 

90  Pa.  St.  78.  52  N.  E.  975. 

Utah:     McKay  v.  Ward,  20  Utah, 
149,   57  Pac.  1024. 


793  ASSUMPTION   OP   MOBTQAGE  BY   PURCHASER.  [§    76l 

which  cannot  be  conferred  by  law.  It  is  said  that  a  statute  which^ 
like  the  present,  attempts  to  do  so  is  void  as  an  interference  with  the 
rights  of  parties  to  the  contract  in  attempting  to  impose  a  liability 
npon  one  of  the  parties  to  a  third  person  not  a  party,  from  whom  no 
consideration  passes  and  for  whose  benefit  it  is  not  made.  .  .  . 
The  defendants  second  contention  is  that,  even  if  the  right  to  sue 
under  the  circumstances  outlined  is  one  which  may  be  conferred  by 
law,  the  statute  in  question  should  be  construed  to  read  as  though 
the  words  ^y  the  mortgagor'  were  inserted  after  ^conveyed,'  thus  limit- 
ing the  liability  under  the  statute  to  the  grantee  of  the  mortgagor. 
The  only  considerations  urged  upon  us  to  support  this  construction 
are  purely  practical  ones,  such  as  are  proper  to  be  addressed  to  a  law- 
making body.    It  is  not  our  office  to  legislate.*' 

§  761.   The  promiae  must  be  express  or  upon  a  good  consideration. 

The  doctrine  that  a  promise  by  one  person  made  to  another  for  the 
benefit  of  a  third  may  be  enforced  by  the  latter,  although  he  was  not 
privy  to  the  transaction,  has  been  limited  to  cases  in  which  the  prom- 
ise is  expressly  stated  to  be  for  his  benefit,  or  in  which  he  has  received 
money  or  property  out  of  which  to  pay  the  obligation  assumed  ;*°^ 
for  it  has  been  held  that  an  agreement  by  one  partner  with  another 
to  pay  the  debts  of  the  firm  cannot  be  enforced  by  a  firm  creditor,  be- 
cause the  agreement  was  not  for  their  benefit,  but  to  exonerate  the 
partner  from  his  liability.****  The  doctrine  does  not  apply  in  case 
of  a  mortgage  given  by  a  surety  to  his  co-surety  to  protect  him  against 
loss  beyond  a  certain  amount  by  reason  of  having  become  security  for 
the  principal.  A  creditor  of  the  principal  is  not  entitled  to  be  sub- 
rogated in  equity  in  place  of  the  co-surety,  and  enjoy  the  benefit  of 
the  mortgage.  The  mortgage  was  not  made  for  the  security  of  the 
principal  debt,  but  of  a  debt  possibly  to  arise  from  one  surety  to  the 
other."* 

For  the  same  reason  a  promise  by  a  second  mortgagee  to  assume 
and  pay  the  first  mortgage  is  not  a  promise  which  the  holder  of  the 
first  mortgage  can  enforce.  The  second  mortgagee  does  not  owe  the 
amount  of  the  first  mortgage,  and  no  money  or  property  is  placed  in 
his  hands  for  the  purpose  of  paying  off  the  first  mortgage,  as  is  the 
case  with  a  purchaser  from  a  mortgagor  who  assumes*  an  existing  mort- 
gage.   As  the  court  said  in  the  leading  case  on  this  point  :*•**  "If  the  ac- 

"^  Patten  V.  Adkins,  42  Ark.  197.  Tllton,  82  N.  Y.  385;  Roe  v.  Barker, 

"Merrill  v.  Green,  55  N.  Y.  270.  82  N.  Y.   431;   Root  v.  Wright,  84 

"•Hampton  v.  Phlpps,  108  U.  S.  N.  Y.  72;   Cole  v.  Cole,  110  N.  Y. 

260.  2  Sup.  Ct«  622.  630,  17  N.  E.  682;   Smith  y.  Cross, 

•*See  S  756;  Oamsey  v.  Rogers,  16  Hun,  487. 

47  N.  Y.  233,  followed  in  Pardee  v. 
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tion  were  allowed,  any  one  who  promised  to  advance  money  to  another 
to  pay  his  debts  would  be  liable  to  an  action  by  the  creditor." 

§  761a.  That  the  mortgagee  may  directly  enforce  a  purchaser's 
agreement  to  pay  the  mortgagee  was  at  first  a  doctrine  of  eqnity  and 
not  of  law.^®^  In  several  States,  including  those  in  which  the  broad 
doctrine  above  stated  is  declared,  under  their  codes  of  procedure,  the 
plaintiff  in  any  action  is  entitled  to  whatever  relief  either  law  or 
equity  would  have  afforded  him  on  the  case  presented,  before  the 
distinction  between  them  in  practice  was  abolished.*'*  The  two  sys- 
tems are  blended  together,  and  either  legal  or  equitable  rights  are 
enforced  as  occasion  may  demand.  In  such  States,  when  the  holder 
of  the  mortgage  is  allowed  to  enforce  a  purchaser's  agreement  of  as- 
sumption, the  remedy,  even  after  the  decision  in  Lawrence  v.  Fox, 
is  in  some  cases  given  upon  the  equity  side  of  the  court.*** 

A  purchaser's  agreement  to  assume  an  existing  mortgage  is  pri- 
marily for  the  benefit  of  the  mortgagor  who  is  the  debtor,  and  to  re- 
lieve him  from  the  burden  of  it;  there  being  no  novation,  he  alone 
has  under  the  common  law  the  right  of  action  against  the  promisor 
for  his  indemnity.  If  the  mortgagee  can  also  sue,  the  grantee  who 
has  agreed  to  pay  the  mortgage  is  liable  to  two  separate  actions.  This 
is  the  practical  objection  to  giving  the  mortgagor  a  right  of  action 
to  enforce  the  purchaser's  agreement,  though  the  more  difficult  ob- 
jection in  the  beginning  was  the  common  law  rule  that  a  privity  of 
contract  between  the  parties  is  essential  to  the  maintenance  of  an  ac- 
tion of  assumpsit.  This  is  the  common  law  of  England***  which  has 
been  adhered  to  with  a  little  less  strictness  in  Massachusetts. 

The  objection  that  the  grantee  who  has  assumed  the  payment  of  a 
mortgage  makes  himself  liable  under  the  modem  doctrine  of  the  Amer- 
ican courts  both  to  the  grantor  arid  to  the  mortgagee,  is  met  by  the 


""Flint  y.  Winter  Harbor  Land 
Co.  89  Me.  420,  36  Atl.  634. 

•«8  1818. 

"» Miller  V.  Bllllngsly,  41  Ind.  489. 

*•  Oxford  V.  Rodney,  14  Ves,  417; 
Tweddell  v.  Tweddell.  2  Bro.  Ch. 
152;  Bonner  v.  Tottenham  Soc. 
[1899]  1  Q.  B.  161;  Barry  v.  Harding, 
1  Jones  ft  Lat.  475,  485;  followed 
in  Canada,  Aldous  v.  Hicks,  21 
Out.  95;  Frontenac  Loan  Co.  y. 
Hysop,  21  Oij^t.  577.  See  a  very 
learned  and  thorough  article  on 
Contracts  for  the  benefit  of  a 
Third  Person  by  Professor  Samuel 
Wllllston.  of  the  Harvard  Law 
School,   In   the   Harvard   Law  Re- 


view, for  June,  1902,  Vol.  15,  pp. 
767-803,  to  which  I  acknowledge 
my  Indebtedness.  Union  Mut.  L. 
Ins.  Co.  V.  Hanford,  143  U.  S.  187; 
American  Nat.  Bank  v.  Klock,  58 
Mo.  App.  335;  Gunnell  v.  Bmerson, 
73  Mo.  App.  291;  Snider  v.  Adams 
Express  Co.  77  Mo.  523;  Bethany 
y.  Howard,  149  Mo.  504;  Roden- 
barger  v.  Bramblett,  78  Ind.  213; 
Foster  v.  Marsh,  25  Iowa,  300;  Tink- 
ler V.  Swaynle,  71  Ind.  562;  Cal- 
lender  v.  Bdmlson,  8  S.  D.  81;  Hull 
V.  Hayward,  13  S.  D.  291,  65  N.  W. 
425;  Strong  y.  Kamm,  13  Oreg.  172. 
9  Pac.  331. 
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courts  by  holding  that  a  recovery  by  either  is  a  bar  to  an  action  by  the 
other. 

§  761b.   Doctrine  of  the  Supreme  Court  of  the  United  States. — 

Except  when  governed  by  the  lex  fori  it  is  the  settled  law  that  a  grantee 
who  has  assumed  a  mortgage  is  not  directly  liable  to  the  mortgagor 
at  law;  and  that  "the  only  remedy  of  the  mortgagee  against  the 
grantee  is  by  bill  in  equity  in  the  right  of  the  mortgagor  and  grantor, 
by  virtue  of  the  right  in  equity  of  a  creditor  to  avail  himself  of  any 
security  which  his  debtor  holds  from  a  third  person  for  the  payment 
of  the  debt.''"» 

But  the  Supreme  Court  of  the  United  States  recognizes  the  exist- 
ence of  exceptions  to  the  rule  that  to  maintain  an  action  there  must 
be  a  privity  of  contract  between  the  plaintifiE  and  defendant.  "One 
of  them*'  says  Mr.  Justice  Strong,***  "and  by  far  the  most  frequent 
one,  is  the  case  where,  under  a  contract  between  two  persons,  assets 
have  come  to  the  promisor's  hands  or  under  his  control  which  in 
equity  belong  to  a  third  person.  In  such  case  it  is  held  that  the  third 
person  may  sue  in  his  own  name.  But  then  the  suit  is  founded  rather 
on  the  implied  undertaking  the  law  raises  from  the  possession  of  the  as- 
sets, than  on  the  express  promise.*' 

This  Court  in  a  later  case  restated  the  rule  as  to  the  remedy  of  the 
mortgagee,  whether  at  law  or  in  equity  and  declared  that  the  ques- 
tion must  be  decided  by  the  law  of  the  place  where  the  suit  was 
brought.  Accordingly  in  a  State  where  there  is  no  distinction  between 
suits  in  law  and  in  equity  as  in  an  Arizona  case  before  the  Court  it  is 
held  that  a  direct  action  may  be  maintained  by  the  mortgagee  against 
a  purchaser  who  has  assumed  the  mortgage.**^ 

The  result  of  the  adjudications  of  the  Supreme  Court  of  the  United 
States  upon  this  question  of  the  grantee's  liability  upon  his  contract 
of  assumption  is,  that  though  the  contract  is  between  the  purchaser 
and  the  mortgagor  only,  and  creates  an  obligation  at  law  between 


■•Union  Mut.  Life  Ins.  Co.  v. 
Hanford,  143  U.  S.  187.  Followed 
and  quoted  by  Mr.  Justice  Brown 
IJK  Johns  V.  Wilson.  180  U.  S.  440, 
21  S.  Ct.  445;  Keller  v.  Ashford, 
133  U.  S.  610,  10  Sup.  Ct  494; 
Drury  v.  Hayden,  111  U.  S.  223,  4 
S.  Ct  405;  Elliott  v.  Sackett  108 
V.  S.  132,  2  S.  Ct  375;  Olesy  v.  Tru- 
man, 17  App.  D.  C.  449;  S.  C.  15 
Id.  49;  Blssell  v.  Bugbee  (Ind.).  8 
Cent.  L.  J.  272,  per  Gresham,  J.; 
United  States  Mortgage  Co.  v.  Hill, 
O.  C.  D.  Mass.  1879. 


The  question  whether  the  remedy 
is  at  law  or  in  equity  is  governed 
by  the  lex  fori  and  not  the  lex  rei 
Bit®.  Willard  V.  Wood,  135  U.  S. 
309,  10  Sup.  Ct.  813;  Union  Mut  L. 
Ins.  Co.  V.  Hanford,  143  U.  S.  187, 
12  Sup.  Ct  437. 

*"  National  Bank  v.  Grand  Lodge, 
98  U.  S.  123. 

■"Union  Mut.  L.  Ins.  Co.  v.  Han- 
ford, 143  U.  S.  187.  12  S.  Ct.  437; 
Johns  V.  Wilson,  180  U.  S.  440,  448, 
21  S.  Ct  446. 
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them  only,  yet  the  mortgagee  may  in  equity  avail  himself  of  the  puf- 
chaser's  contract  with  the  mortgagor.  The  grounds  of  this  doctrine 
have  been  restated  by  Mr.  Justice  Gray  in  a  recent  decision  in  which 
he* says:*®*  "The  doctrine  of  the  right  of  a  creditor  to  the  benefit  of 
all  securities  given  by  the  principal  to  the  surety  for  the  payment  of 
the  debt  does  not  rest  upon  any  liability  of  the  principal  to  the  credi- 
tor, or  upon  any  peculiar  relation  of  the  surety  towards  the  creditor, 
but  upon  the  ground  that  the  surety,  being  the  creditor's  debtor,  and 
in  fact  occupying  the  relation  of  surety  to  another  person,  has  re- 
ceived from  that  person  an  obligation  or  security  for  the  payment 
of  the  debt,  which  a  court  of  equity  will  therefore  compel  to  be  ap- 
plied to  that  purpose  at  the  suit  of  the  creditor.  Where  the  person 
ultimately  held  liable  is  himself  a  debtor  to  the  creditor,  the  relief 
awarded  has  no  reference  to  that  fact,  but  is  grounded  wholly  on  the 
right  of  the  creditor  to  avail  himself  of  the  right  of  the  surety  against 
the  principal.  If  the  person  who  is  admitted  to  be  the  creditor's  debtor 
stands  at  the  time  of  receiving  the  security  in  the  relation  of  surety 
to  the  person  from  whom  he  receives  it,  it  is  quite  immaterial  whether 
that  person  is  or  ever  has  been  a  debtor  of  the  principal  creditor,  or 
whether  the  relation  of  suretyship  or  the  indemnity  to  the  surety  ex- 
isted, or  was  known  to  the  creditor  when  the  debt  was  contracted.  In 
short,  if  one  person  agrees  with  another  to  .be  primarily  liable  for  a 
debt  due  from  that  other  to  a  third  person,  so  that  as  between  the 
parties  to  the  agreement  the  first  is  the  principal  and  the  second  the 
surety,  the  creditor  of  such  surety  is  entitled,  in  equity,  to  be  sub- 
stituted in  his  place  for  the  purpose  of  compelling  such  principal  to 
pay  the  debt." 

§  761 0.  In  several  States  the  doctrine  of  the  TTnited  States  oonrts  is 
adopted,  and  the  mortgagee  is  allowed  a  remedy  in  equity  against  a 
grantee  who  has  assumed  the  payment  of  the  mortgage.  This  seems 
to  be  the  rule  in  California,^ ^'^  District  of  Columbia,^^^  Georgia,*" 

=»P  Keller   v.    Ashford,    133    U.    S.        •'^Oeorsrla:     It    seems    that    the 

610,  10  Sup.  Ct.  494.  mortgagee  may  recover  against  the 

^California:    Daniels  v.  Johnson,  purchaser  on  his  agreement  of  as- 

129  Cal.  415,  61  Pac.  1107;  Roberts  sumption,  in   a  suit  in   equity  but 

V.   Fitzallen,  120  Cal.   482,   52   Pac.  not   in   a   suit   at  law.     Spears  v. 

818;    Hopkins  v.  Warner.   109   Cal.  Scott,   111   Ga.   745.   36   S.   E.   950; 

133,    41    Pac.    868;    Tulare    County  Austell  v.  Humphries,  99  Oa.  408,  27 

Bank  v.   Madden,   109  Cal.   312,  41  S.  E.  736;  Empire  State  Ins.  Co.  ▼. 

Pac.  1092;  Williams  V.  Naftzger,  103  Collins,    54    Oa.    376;    Bell    v.    Mc- 

Cal.  438,  37  Pac.  411.  Grady,  32  Ga.  257;  Dallas  v.  Heard, 

^^^  District  of  Columbia:  Keller  v.  32  Ga.  604;  Ford  ▼.  Finney,  35  Ga. 

Ashford,  3  Mackey,   444,  133  U.  S.  258. 
610;    Willard   v.   Wood,  4   Mackey, 
538»  135  U.  S.  309. 
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Maine,*^*  Michigan,'^"  New  Jersey,*^*  North  Carolina,*^"  North  Da- 
kota,*^* Vermont,*"  Virginia*"  and  Washington."* 


'"ICaine:  Flint  v.  Winter  Harbor 
LABd  Co.  89  Me.  420,  36  Atl.  634. 

"'Michigan:  It  is  held  that  the 
mortgagee  cannot  enforce  a  promise 
to  pay  the  mortgage  made  to  the 
mortgagor  by  the  latter's  grantee, 
because  the  promise  is  not  made  to 
the  mortgagee,  but  to  a  third  per- 
son; but  nevertheless  the  purchaser 
who  has  promised  to  pay  the  mort- 
gage may  be  Joined  as  a  party  de- 
fendant in  an  equitable  suit  to  fore- 
close the  mortgage,  and  a  decree 
may  be  obtained  against  him  for 
any  deficiency  that  may  exist  after 
the  land  is  sold.  But  this  is  only 
by  way  of  enforcing  an  equity  by 
subrogation.  Terry  v.  Dtirand  Land 
Co.  112  Mich.  666,  71  N.  W.  525; 
Jehle  v.  Brooks,  112  Mich.  131,  70 
N.  W.  440;  Corning  v.  Burton,  102 
Mich.  86,  62  N.  W.  1040;  Unger  v. 
Smith,  44  Mich.  22,  5  N.  W.  1069; 
Winans  v.  Wilkie,  41  Mich.  264,  1 
N.  W.  1049;  Carley  v.  Fox,  38  Mich. 
387;  Crawford  v.  Edwards,  33  Mich. 
354;  Stuart  y.  Worden,  42  Mich. 
154,  3  N.  W.  876;  Hicks  ▼.  McGarry, 
38  Mich.  667;  Booth  v.  Conn.  Mut 
Life  Ins.  Co.  43  Mich.  299,  5  N.  W. 
381.  Comp.  Laws  1897,  S  619,  pro- 
vides if  the  mortgage  debt  be  se- 
cured by  the  obligation  or  other  evi- 
dence of  debt  of  any  other  person 
besides  the  mortgagor,  the  complain- 
ant may  make  such  person  a  party 
to  the  bill,  and  the  court  may  de- 
cree payment  of  the  balance  of  such 
debt  remaining  unsatisfied,  after 
sale  of  the  mortgaged  premises,  as 
well  against  such  other  person  as 
the  mortgagor,  and  may  enforce 
such  decree  as  in  other  cases. 

"•Hew  Jersey:  Green  v.  Stone,  54 
N.  J.  i3q.  674;  Crowell  v.  Currier, 
27  N.  J.  Eq.  152;  Crowell  v.  Hos- 
pital of  St.  Barnabas,  27  N.  J.  Eq. 
650.  Referring  to  the  case  of  Burr 
V.  Beers,  24  N.  Y.  178,  80  Am.  Dec. 
327,  where  it  was  held  that  a  mort- 
gagee may  maintain  an  action  at 
law,    before    foreclosure,    on    such 

*"Horth  Carolina:  Woodcock  v. 
Bostic,  118  N.  C.  822,  828,  24  S.  E. 
362.  Montgomery,  J.,  said:  "In 
equity,  a  creditor  may  have  the 
benefit  of  all  collateral  obligations 
for  the  payment  of  the  debt  which 
a  person  standing  in  the  relation 
of  a  surety  for  other?  holds  for  his 


indemnity.  It  is  in  the  application 
of  this  principle  that  decrees  for 
deficiency  in  foreclosure  suits  have 
been  made  against  subsequent  pur- 
chasers who  have  assumed  the  pay- 
ment of  the  mortgage  debt,  and 
thereby  become  principal  debtors, 
as  between  themselves  and  their 
grantors.'' 

^* North  Dakota:  Moore  v.  Booker, 
4  N.  D.  543,  549,  62  N.  W.  607. 

*"  Vermont:  Hodges  v.  Phelps,  65 
Vt.  303,  310,  26  Atl.  625;  Davis  v. 
Hulett.  58  Vt  90.  94,  4  Ati.  139. 
In  the  latter  case  it  was  held 
that,  in  such  case,  when  the  mort- 
gage '  has  been  foreclosed  and  the 
premise  sold  in  accordance  with  . 
the  statute  law  of  the  State  where 
they  are  situated,  but  bring  an 
amount  less  than  the  debt,  a  court 
of  equity  has  i)Ower  and  Jurisdic- 
tion to  compel  the  purchaser  to  pay 
the  balance.  The  mortgagee  is  en- 
titled to  be  subrogated  to  the  rights 
of  the  mortgagor. 

■'■Virginia:  Willard  v.  Worsham, 

76  Va.  392,  395;  Osborne  v.  Cabell, 

77  Va.  462;  Francisco  v.  Shelton,  85 
Va.  779,  786,  8  S.  E.  789;  Fisher  v. 
White,  94  Va.  236,  241;  Tatum  v. 
Ballard,  94  Va.  370.  26  S.  E.  871; 
EUett  V.  McGhee,  94  Va.  377.  381, 
26  S.  E.  874.  In  Osborne  v.  Cabell, 
above,  Henlon,  J.,  delivering  the 
opinion  said:  "Upon  the  familiar 
principle  that  the  creditor  is  en- 
titled by  way  of  equitable  subroga- 
tion to  all  the  securities  held  by  a 
surety  of  the  principal  debtor,  the 
mortgagee  is  entitled  to  the  benefit 
of  this  agreement  made  by  the  pur- 
chaser, although  he  did  not  know 
of  its  existence  until  long  after- 
wards. And  then  a  court  of  equity, 
having  all  of  the  parties  before  it, 
allows  the  mortgagee  to  recover  a 
deficiency  of  the  grantee  by  a  mere 
rule  of  procedure,  going  directly  as 
a  creditor  against  the  grantee,  in 
order  to  avoid  a  circuity  of  action, 
and  save  the  mortgagor  as  an  in- 
termediate party,  from  being  har- 
assed for  the  payment  of  the  debt, 
and  then  driven  to  seek  relief  over 
against  his  grantee,  upon  whom  the 
liability  must  ultimately  fall. 

«» Washington:  Opie  v.  Pacific 
Inv.  Co.  26  Wash.  505.  513,  67  Pac. 
231;  Solicitor's  Loan  ft  Trust  Co. 
V.  Robins,  14  Wash.  507,  45  Pac.  39. 
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§  761d.  In  Mauaehuietts  alone  of  the  American  States  the  mort* 
gagee  cannot  at  law,  or  in  equity,  without  the  consent  of  the  mort- 
gag^or,  maintain  an  action  in  his  name  upon  the  agreement  of  a 
grantee  of  the  mortgagor  in  a  deed  ^11  to  assume  and  pay  the  mort- 
gage debt.^^®  It  has  already  been  ilotioed  that  an  action  at  law  upon 
such  an  agreement  can  be  brought  only  in  the  name  of  the  mortgagor. 
The  agreement  is  with  him,  and  a  third  person  can  obtain  the  ex- 
clusive right  to  the  control  of  an  action  at  law  only  where  he  has  ac- 
quired the  whole  interest  of  the  nominal  plaintifE,  either  by  his  volun- 
tary act  or  by  operation  of  law.  But  in  the  case  of  a  transa<^on  such  as 
is  now  under  consideration,  the  '^mortgagee  has  not  acquired  the  entire 
interest  of  the  grantor  in  the  promise  of  the  grantee  to  the  grantor,  or 
in  the  right  of  action  under  that  promise.  The  grantor  has  a  direct 
interest  in  that  promise,  because,  if  it  is  broken  by  the  neglect  of  the 
grantee  to  pay  the  mortgage  debt  at  maturity,  the  grantor  has  an  im- 
mediate right,  without  any  notice  to  or  interposition  of  the  mortgagee, 
to  sue  the  grantee  at  law  upon  his  promise,  and  to  recover  the  amount 
of  the  mortgage  debt  remaining  unpaid.  He  has  a  direct  interest 
in  the  action,  in  the  amount  to  be  recovered,  and  in  the  control  of 
the  litigation,  because  he  is  himself  liable  to  pay  the  mortgage  debt 

covenant  upon  the  broad  principle  legal  nature  of  contracts  of  aasump- 
that  a  promise  by  one  person  to  an-  tion,  when  expressed  in  deeds,  is  no 
other,  for  the  benefit  of  a  third,  longer  open  to  dispute  in  this  State, 
may  be  enforced  directly  by  the  lat^  They  have  been  declared  to  be  valid 
ter  Vice-Chancellor  Van  Fleet,  said:  covenants,  for  breach  of  which  an 
"This  principle.  In.  its  application  action  of  covenant  may  be  main- 
to  simple  contracts,  has  given  rise  tained.  Finley  v.  Simpson,  22  N. 
to  a  great  contrariety  of  Judicial  J.  L.  311.  So  completely  is  the  as- 
opinion.  So  far  as  it  applies  to  sumption  of  the  purchaser  regarded 
simple  contracts,  It  must  be  regard-  as  a  contract  with  the  grantor, 
ed  as  settled  in  this  State  for  the  alone,  that,  unless  the  grantor  is 
present.  Joslin  v.  N.  J.  Car  Spring  personally  liable  for  the  mortgage 
Co.  36  N.  J.  L.  146.  But  it  has  debt,  the  promise  of  the  purchaser 
never  been  understood  to  apply  to  Is  held  to  be  a  nudum  pactum,  and 
contracts  under  seaL  And  Burr  v.  of  course  without  efficacy  in  favor 
Beers  is,  so  far  as  I  know,  the  first  of  either  grantor  or  mortgagee, 
attempt  in  that  direction.  The  rule  King  v.  Whitely,  10  Paige.  465; 
that  an  action  at  law  for  breach  of  Trotter  v.  Hughes,  12  N.  T.  74.  62 
a  contract  under  seal  can  only  be  Am.  Dec.  137.  It  would  seem  to  be 
brought  in  the  name  of  a  party  to  clear,  then,  that  in  ordinary  cases 
the  instrument  and  that  a  third  the  mortgagee  does  not,  by  force  of 
person,  who  is  not  a  party  to  it  can-  the  contract,  acquire  a  right  of  ac- 
not  sue  on  it.  though  It  appears  to  tion  against  the  purchaser,  but  the 
have  been  made  expressly  for  his  benefit  fiowing  to  him  from  the  con- 
advantage,  is  so  ancient,  and  has  tract  is  limited  to  a  right  to  be  sub- 
been  so  generally  adhered  to.  that  rogated  to  the  rights  of  his  debtor." 

j                       it  must  be  regarded  as  axiomatic.  See,  also,  Klapworth  v.  Dressier.  13 

and  beyond  the  power  of  the  courts  N.  J.  Bq.  62;  Mount  v.  Van  Ness. 

to  alter  or  destroy.     1   Chltty  on  33  N.  J.  Bq.  262.  265. 

Contr.  (11th  Am.  ed.)  77;  Johnson  «» Coffin  v.  Adams,  131  Mass.  133: 

V.  Poster,  12  Met.  167;   Mellen  v.  Creesy  v.  Willis,  159  Mass.  249,  34 

I                        Whipple,   1   Gray.   317;    Millard   v.  N.  B.  266. 

Baldwin,    3    Gray,    484.   486.     The 
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to  the  mortgagee ;  and  if  the  amount  recovered  by  judgment,  and  col- 
lected on  execution,  in  this  action  shall  be  less  than  the  amount  of 
the  mortgage  debt,  and  the  amount  so  collected  shall  be  paid  to  the 
mortgagee,  he  will  still  remain  liable  to  the  latter  for  the  rest  of  the 
mortgage  debt/'***  It  was  accordingly  held  that  a  mortgagor  who  has 
without  consideration  consented  that  the  mortgagee  might  bring  an 
action  at  law  in  his  name  against  one  who  had  assumed  in  a  deed  poll 
to  pay  the  mortgage,  might  withdraw  his  consent,  and  have  the  action 
dismissed  on  payment  of  costs  to  the  mortgagee  to  the  time  of  such 
withdrawal. 


*»CofflD  y.  Adams,  131  Mass.  138, 
per  Gray,  C.  J.  In  regard  to  the 
remedy  by  suit  in  equity,  Chief  Jus- 
tice Gray  In  this  case  remarked: 
"There  are  Indeed,  authorities 
which  sustain  the  right  of  the  mort- 
gagee, upon  a  bill  in  equity  for 
foreclosure  to  which  the  mortgagor 
and  his  grantee  are  both  made  par- 
ties defendant,  to  obtain  the  bene- 
fit of  the  liability  of  the  latter  on 
his  promise  to  the  grantor.  But 
the  ground  upon  which  those  cases 
proceed  is  that  In  equity  the  mort- 
gagee, as  against  his  mortgagor,  has 
the  right  to  the  benefit  of  any  col- 
lateral security  held  by  the  latter 
for  the  payment  of  his  debt  to  the 
mortgagee;  and  that  a  court  of 
equity,  having  the  mortgagee,  the 
mortgagor,  and  the  grantee  before 
it.  can  adjust  in  one  suit  all  the 
rights  of  the  parties.  However  that 
may  be.  they  give  no  countenance  to 
the  theory  that  the  mortgagee  has 
the  exclusive  right,  In  law  or  equity, 
without  bringing  a  suit  for  fore- 
closure, to  maintain  an  action  at 
law  against  the  grantee  in  the  name 
of  the  mortgagor  without  his  con- 
sent, or  that  a  court  of  law,  when 
both  the  mortgagor  and  the  mort- 
gagee are  Interested  in  the  cause  of 
action,  can,  upon  suknmary  motion 
and  without  regular  Issues,  deter- 
mine the  equities  between  them, 
and  take  the  control  of  the  action 
out  of  the  hands  of  the  plaintiff  of 
record." 

The  same  question  was  before  the 
Supreme  Ck>urt  In  Hassaohusetts, 
In  Mellen  v.  Whipple,  1  Gray,  317, 
where  it  was  held  that  no  action 
at  law  by  the  mortgagee  lies  upon 
the  promise  of  a  purchaser  to  as- 
pnme  and  oav  the  mortfira&:e.  Mr. 
Justice  Metcalf  said:     "The  coun- 


sel for  the  plaintiff.  In  his  brief, 
puts  the  case  upon  this  ground: 
'On  a  promise  not  under  seal, 
made  by  A.  to  B.  for  a  good  con- 
sideration, to  pay  B.'s  debt  to  C, 
C.  may  sue  A.'  Lord  Holt,  In  Yard 
V.  Eland,  1  Ld.  Raym.  368,  and  Bul- 
ler,  J.,  In  Marchlngton  v.  Vernon, 
1  Bos.  ft  Pul.  101,  note,  used  nearly 
the  same  language;  and  It  has  been 
transferred  Into  various  text-books, 
as  If  it  were  a  general  rule  of  law. 
But  It  Is  no  more  true,  as  a  genoral 
rule,  than  another  maxlum,  often 
found  In  the  books,  to  wit,  that 
moral  obligation  Is  a  sufficient  con- 
sideration to  support  an  express 
promise.  Both  maxims  require 
great  modification;  because  each 
expresses  rather  an  exception  to  a 
general  rule  than  the  rule  Itself. 
.  .  .  That  general  rule  is  and  al- 
ways has  been,  that  a  plaintiff 
In  an  action  on  a  simple  contract 
must  be  the  person  from  whom  the 
consideration  of  the  contract  actu- 
ally moved,  and  that  a  stranger  to 
the  consideration  cannot  sue  on  the 
contract.  The  rule  is  sometimes 
thus  expressed:  There  must  be  a 
privity  of  contract  between  the 
plaintiff  and  defendant  in  order  to 
render  the  defendant  liable  to  an 
action  by  the  plaintiff  on  the  con- 
tract." The  learned  judge  then  ex- 
amines three  classes  of  cases  which 
are  exceptions  to  this  rule,  but  the 
case  under  consideration  did  not 
come  in  either  class. 

See,  also,  Pettee  v.  Peppard,  120 
Mass.  522;  Exchange  Bank  v.  Rice, 
107  Mass.  37,  9  Am.  Rep.  1;  Pren- 
tice V.  BHrnball,  123  Mass.  291; 
Locke  V.  Homer.  131  Mass.  93.  41 
Am.  Rep.  199;  Rice  v.  Saunders,  152  * 
Mass.  108. 
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§  762.  Contrary  to  the  common  law  mlt,  a  mortgagee  is  in  a  great 
majority  of  the  States  allowed  to  recover  in  a  suit  at  law  against  the 
purchaser,  who  has  assumed  the  debt,  upon  the  ground  of  equitable 
subrogation  or  that  the  transaction  amounts  to  a  novation.***    Thus, 


~  Alabama:  North  Alabama  Co.  v. 
Orman,  55  Fed.  Rep.  18,  53  Fed. 
Rep.  469;  Young  v.  Hawkins,  74 
Ala.  370.  Vendors  Lien  assumed. 
,  North  Ala.-  Development  Co.  v. 
Short,  101  Ala.  333,  13  So.  385; 
Carver  v.  Bads,  65  Ala.  190. 

Arizona:  Johns  v.  Wilson,  180  U. 
S.  440,  446,  21  S.  Ct.  445  (Ariz.),  53 
Pac.  583,  119  Fed.  771.  decided  by 
the  lex  loci  which  recognizes  no 
distinction  between  law  and  equity. 

Arkansas:  Benjamin  v.  Birming- 
ham, 50  Ark.  433.  8  S.  W.  183;  Pat- 
ton  V.  Adkins,  42  Ark.  197. 

Colorado:  Cobb  v.  Fishel,  15  Colo. 
App.  384,  62  Pac.  Rep.  625;  Starblrd 
V.  Cranston,  24  Colo.  20,  48  Pac.  652; 
Skinner  v.  Harker,  23  Colo.  333,  48 
Pac.  648;  Stuyvesant  v.  Western 
Mortg.  Co.  22  Colo.  28,  43  Pac.  144; 
Green  v.  Morrison,  5  Colo.  18. 

Connecticut:  Acts  of  1881,  c.  97, 
Gen'l  Stats.  1888,  §  983,  Rev.  of  1902, 
587 ;  Colchester  Sav.  Bank  v.  Brown, 
75  Conn.  69;  Morgan  v.  Randolph- 
Clowes  Co.  73  Conn.  396,  47  Atl. 
658;  Lynch  v.  Moser,  72  Conn.  714, 
46  Atl.  153;  Meech  v.  Ensign,  49 
Conn.  191;  Bassett  v.  Bradley,  48 
Oonn.  224. 

Dlst.  of  Columbia:  Wlllard  v. 
Wood,  135  U.  S.  309,  10  S.  Ct.  831, 
following  the  lex  fori  by  which  the 
remedy  is  by  bill  in  equity  only. 

Georgia:  See  Ford  v.  Finney,  35 
Ga.  258;  Spears  v.  Scott,  111  Ga. 
745,  748,  36  S.  E.  950;  sustains  point 
on  99  Ga.  408,  54,  376,  95  Ga.  8. 

niinols:  Harts  v.  Emery,  184  111. 
560,  84  111.  App.  317;  Cotes  v.  Ben- 
nett. 183  111.  82,  55  N.  E.  661;  Web- 
ster V.  Fleming,  178  111.  140,  52  N. 
B.  975 ;  Jones  v.  Foster,  175  111  459, 
51  N.  B.  862;  CrandiU  v.  Payne,  154 
111.  627,  39  N.  E.  601;  Hazle  v. 
Bondy,  173  111.  302,  50  N.  B.  671; 
Fish  V.  Glover,  154  111.  86,  39  N.  E. 
1081 ;  Schmidt  v.  Glade,  126  111.  485, 
18  N.  E.  762;  Bay  v.  Williams,  112 
111.  91,  54  Am.  Rep.  209;  Daub  v. 
Englebach,  109  111.  267;  Bads  v. 
Thompson,  107  111.  87,  92;  Dean  v. 
Walker,  107  111.  540,  47  Am.  Rep. 
467;  Rogers  v.  Herron.  92  111.  583; 
Baer  v.  Knewitz.  39  111.  App.  470; 
Ingram  v.  Ingram,  71  111.  App.  497, 
172  111.  287,  50  N.  E.  198;  Robinson 


V.  Holmes,  75  111.  App.  203;  Bolsot 
V.  Chandler,  82  111.  App.  261;  Eg- 
gleston  V.  Morrison,  84  111.  App. 
625;  Murray  v.  Emery,  85  111.  App. 
348,  58  N.  E.  Rep.  327;  Union  L. 
Ins.  Co.  V.  Hanford,  143  U.  S.  187, 
12  Sup.  Ct.  437. 

Indiana:  Stanton  v.  Kenrlck,  135 
Ind.  382,  35  N.  E.  19;  Lowe  v.  Ham- 
ilton, 132  Ind.  406,  31  N.  E.  1117; 
Berkshire  L.  I.  Co.  v.  Hutchings,  100 
Ind.  496;  Camahan  v.  West.  Union 
Tel.  Co.  93  Ind.  526,  46  Am.  Rep. 
175;  Risk  v.  HofTman,  69  Ind.  137; 
Smith  V.  Ostermeyer,  68  Ind.  432; 
Mcj^ill  V.  Gunn,  43  Ind.  315;  Helms 
V.  Kearns,  40  Ind.  124;  Day  v.  Pat- 
terson, 18  Ind.  114. 

Iowa:  Marble  Sav.  Bank  v.  Me- 
sarvey,  101  Iowa,  285,  70  N.  W^.  198; 
Beeson  v.  Green,  103  Iowa,  406,  72 
N.  W.  555;  Luney  v.  Mead,  60  Iowa, 
469,  15  N.  W.  290;.  Lamb  v.  Tucker, 
42  Iowa,  118;  Ross  v.  Kennison,  38 
Iowa,  396;  Bowen  v.  Kurtz,  37  Iowa. 
239;  Scott's  Adm.  v.  Gill,  19  Iowa, 
187;  Thompson  v.  Bertram,  14  Iowa, 
476;  Moses  v.  Clerk,  12  Iowa,  139; 
Corbett  v.  Waterman,  11  Iowa,  86. 

Kansas:  Anthony  v.  Mott,  10  Kan. 
App.  105,  61  Pac.  509;  Searing  v. 
Benton,  41  Kan.  758,  21  Pac.  800; 
Rlckman  v.  Miller,  39  Kan.  362,  18 
Pac.  304;  Schmucker  v.  Sibert,  18 
Kan.  104,  26  Am.  Rep.  765;  An- 
thony V.  Herman,  14  Kan.  494. 

Maryland:  George  v.  Andrews,  60 
Md.  26. 

Louisiana:  Vlnet  v.  Bres,  48  La. 
Ann.  1254,  20  So.  693;  Ferguson's 
Succession,  17  La.  Ann.  255. 

Minnesota:  Pinch  v.  McCulloch. 
72  Minn.  71,  74  N.  ^.  897,  see  33 
Mich.  354,  359;  Scanlan  v.  Grimmer, 
71  Minn.  351,  74  N.  W.  146,  70  Am. 
St.  326;  Lahmers  v.  Schmidt,  35 
Minn.  434,  29  N.  W.  169;  Follans- 
bee  V.  Johnson,  28  Minn.  311.  9  N. 
W.  882;  Jordan  v.  White,  20  Minn. 
91. 

Mississippi:,  Lee  v.  Newman,  55 
Miss.  365;  Vigniau  v.  Ruffins,  1 
Walker,  312. 

Missouri:  Pratt  v.  Conway,  148 
Mo.  291,  49  S.  W.  1028;  Nelson  v. 
Brown,  140  Mo.  580,  41  S.  W.  960; 
Belt  V.    McLaughlin,   12    Mo.   433; 
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in  a  case  in  Bhode  Island,  it  was  held  that  the  purchaser  by  assuming 
the  mortgage  was  substituted  as  the  debtor  to  the  mortgagee,  in  lieu 
of  the  mortgagor,  and  that  the  mortgagee  completed  the  novation  when 
he  assented  to  it  by  bringing  suit  upon  the  undertaking,  and  conse- 
quently that  he  could  recover  of  the  purchaser  in  an  action  of  as- 
sumpsit. The  promise  of  the  purchaser  was  regarded  as  made  to  the 
mortgagee  through  the  medium  of  the  mortgagor  or  grantor,  acting 
as  the  mortgagee's  agent,  so  that,  when  he  was  informed  of  it,  he 
coidd  ratify  and  adapt  it ;  and  he  was  regarded  as  having  ratified  it 


Cress  V.  Blodgett,  64  Mo.  449;  Helm 
v.  Vogel,  69  Mo.  529;  Fitzgerald  v. 
Barker,  70  Mo.  685,  13  Mo.  App.  192, 
4  Mo.  App.  105;  Fitzgerald  v. 
Barker,  85  Mo.  13,  96  Mo.  661; 
Saunders  v.  McCUntock,  46  Mo.  App. 
216;  Commercial  Bank  v.  Wood,  66 
Mo.  App.  214;  Wayman  v.  Jones,  58 
Mo.  App.  313;  Am.  Nat.  Bank  v. 
Klock,  58  Mo.  App.  335;  Page  v. 
Boeker,  31  Mo.  466,  contra  is  over- 
ruled. 

Nebraska:  Ganeau  v.  Kendall,  61 
Neb.  396,  85  N.  W.  291;  Goos  v. 
Goos,  57  Neb.  294.  77  N.  W.  687; 
Hare  v.  Murphy,  45  Neb.  809,  64  N. 
W.  211;  Meehan  v.  First  Nat.  Bank, 
44  Neb.  213,  62  N.  W.  490;  Rockwell 
V.  Blair  Bank,  31  Neb.  128,  47  N. 
W.  641;  Bond  v.  Dolby,  17  Neb.  491, 
23  N.  W.  351;  Cooper  v.  Fobs,  15 
Neb.  515,  19  N.  W.  506. 

Nevada:  Ruhling  v.  Hackett,  1 
Nev.  360. 

New  York:  Blass  v.  Terry,  156 
N.  Y.  122,  50  N.  E.  953;  Wager  v. 
Link,  134  N.  Y.  122,  31  N.  E.  213; 
Wager  v.  Link,  150  N.  Y.  549,  44  N. 
B.  1103;  New  York  L.  I.  Co.  ▼.  Alt- 
kin,  125  N.  Y.  660,  26  N.  E.  732; 
Gilford  V.  Corrlgan,  117  N.  Y.  257, 
22  N.  E.  756;  Root  v.  Wright,  84 
N.  Y.  72,  38  Am.  Rep.  495;  Hand  v. 
Kennedy,  83  N.  Y.  149;  Judaon  v. 
Dada,  79  N.  Y.  373;  Ayers  v.  Dixon, 
78  N.  Y.  318,  323 ;  Thayer  v.  Marsh, 
75  N.  Y.  340;  Parkinson  v.  Sher- 
man, 74  N.  Y.  88.  30  Am.  Rep.  268; 
Campbell  v.  Smith,  71  N.  Y.  26,  27 
Am.  Rep.  5;  Thorp  v.  Keokuk  Coal 
Co.  48  N.  Y.  253;  Coster  v.  Mayor  of 
Albany,  43  N.  Y.  399;  Ricard  v. 
Sanderson,  41  N.  Y.  179;  Burr  v. 
Beers,  24  N.  Y.  178.  80  Am.  Dec.  327; 
Rush  V.  Dilks,  43  Hun,  282.  But  see 
cases  cited  ante,  p.  788,  n.  5;  Law- 
rence V.  Fox,  20  N.  Y.  268. 

North  Dakota:  Moore  v.  Booker, 
4  N.  D.  543,  62  N.  W.  607. 

61 — Jones'  Mort. 


Ohio:  Pendery  v.  Allen,  50  Ohio 
St  121,  33  N.  E.  716;  Society  of 
Friends  v.  Haines,  47  Ohio  St.  423, 
25  N.  E.  119;  Emmitt  v.  Brophy,  42 
Ohio  St.  82;  Brewer  v.  Maurer,  38 
Ohio  St.  543;  Thompson  v.  Thomp- 
son, 4  Ohio  St  333,  353. 

Pennsylvania:  Wunderlich  v.  Sad- 
ler, 189  Pa.  St  469,  470,  42  Atl.  109; 
Blood  V.  Crew  Levlck  Co.  177  Pa. 
St  606,  35  Atl.  871;  Merriman  v. 
Moore,  90  Pa.  St.  78;  Lenning's  Est, 
52  Pa.  St  135,  139;  Hoff's  App.,  24 
Pa.  St  200. 

Bhode  Island:  Mechanics'  Savings 
Bank  v.  GofT,  13  R.  I.  519;  Urquhart 
V.  Brayton,  12  R.  I.  169. 

Soath  Dakota:  Connor  v.  Jones, 
—  (S.  D.)  — ,  72  N.  W.  Rep.  463; 
Hull  V.  Hay  ward,  13  S.  D.  291,  295; 
Miller  v.  Kennedy,  12  S.  D.  478,  481, 
81  N.  W.  906;  Granger  v.  Roll,  6 
S.  D.  611,  62  N.  W.  970. 

Tennessee:  Moore  v.  Stovall,  2 
Lea,  543. 

Texas:  McCown  v.  Schrimpf,  21 
Tex.  22,  73  Am.  Dec.  221;  Huffman 
V.  Western  Mortg.  Co.  13  Tex.  Civ. 
App.  169,  36  S.  W.  306. 

Utah:  McKay  v.  Ward,  20  Utah 
149,  57  Pac.  1024;  Thompson  v. 
Cheesman,  15  Utah  43,  48  Pac.  477; 
Clark  V.  Fisk,  9  Utah,  94,  33  Pac. 
248 ;  Brown  v.  Markland,  16  Utah, 
360.  52  Pac.  597. 

Washington:  Ver  Planck  v.  Lee, 
19  Wash.  492.  53  Pac.  724;  Ordway 
V.  Downey.  18  Wash.  412,  51  Pac. 
1047,  52  Pac.  228. 

Wisconsin:  Stites  v.  Thompson, 
98  Wis.  329.  73  N.  W.  774;  Morgan 
V.  South  Milwaukee  Co.  97  Wis.  275, 
72  N.  W.  872;  Enos  v.  Sanger.  96 
Wis.  150,  70  N.  W.  1069;  Palmeter 
V.  Carey,  63  Wis.  426,  21  N.  W.  793, 
23  N.  W.  586;  Kollock  v.  Parcher, 
52  Wis.  393.  9  N.  W.  67;  Bassett  v. 
Hughes,  43  Wis.  319;  Bishop  v. 
Douglas,  25  Wis.  696. 
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by  bringing  suit  as  effectually  as  if  he  had  stood  by  at  the  time  of  the 
transaction  and  assented  to  it.**'  In  several  States  the  change  from 
the  common  law  rule  has  been  effected  by  statute ;  but  more  generally 
it  has  been  brought  about  by  adjudications.  Thus,  by  a  recent  stat- 
ute in  Connecticut  it  is  provided  that  whenever  any  real  estate  in- 
cumbered by  mortgage  or  lien  shall  be  hereafter  conveyed,  subject  to 
such  mortgage  or  lien,  and  in  such  conveyance  there  shall  be  a  pro- 
vision that  the  grantee  shall  assume  and  pay  such  incumbrance,  the 
holder  of  such  mortgage  or  lien  may,  upon  the  non-payment  of  the 
same,  maintain  an  action  in  his  own  name  upon  such  promise  with- 
out obtaining  an  assignment  thereof  from  the  grantor  of  said  prem- 
ises.*®* 

§  763.  Whether  the  grantor  can  deprive  the  mortgagee  of  the 
'benefit  of  a  covenant  made  by  the  grantee  who  has  assumed  the  pay- 
ment of  the  mortgage  will  in  large  measure  depend  upon  the  ground 
upon  which  the  mortgagee  is  allowed  to  take  advantage  of  such  cove- 
nant. On  the  one  hand,  if  this  covenant  be  regarded  as  an  agreement 
t)f  indemnity  against  the  mortgage  debt,  which  the  mortgagee  may 
avail  himself  of  by  way  of  equitable  subrogation,  the  grantor  and  his 
purchaser  may  at  any  time  before  the  filing  of  a  bill  to  foreclose  the 
mortgage  extinguish  the  liability,  as  between  themselves,  by  a*  recon- 
veyance of  the  property ;  and  as  the  contract  of  indemnity  is  thus  put 
an  end  to  by  the  act  of  the  parties  to  it,  there  is  then  no  right  to  which 
the  mortgagee  can  be  subrogated.*** 


"■Urquhart  v.  Brayton,  12  R.  I. 
169.  Chief  Justice  Durfee,  deliver- 
ing the  opinion  of  the  court,  said: 
"This  is  equivalent  to  regarding 
the  transaction  as  a  novation,  or, 
if  not,  we  think  it  may  be  so  re- 
garded. The  case  stands  thus:'  B. 
is  indebted  to  A.;  B.  sells  land  to 
C,  who  agrees,  instead  of  paying 
the  price  in  full,  to  assume  the  debt, 
or  to  become  A.'s  debtor  in  lieu  of 
B.  If  A.  were  present,  assenting, 
the  novation  would  be  consummated 
on  the  instant;  but  A.  being  absent, 
learns  of  the  agreement  afterward, 
and  assents  to  It  by  bringing  his 
action.  Why  may  we  not  hold  the 
novation  consummated  by  the  as- 
sent so  given  as  efiPectually  as  if 
given  on  the  instant?  If  it  be  said 
that  In  order  to  create  a  priority 
between  A.  and  C.  the  assent  must 
be  mutual,  the  answer  is  that  C. 
had  already  assented,  and  there  was 
nothing  wanting  but  A.'s  assent  to 
perfect    the    novation.      To    reach 


such  a  conclusion  it  is  only  neces- 
sary to  make  certain  presumptions, 
which  are  so  appropriate  to  the  na- 
ture of  the  transaction  that  the  law 
can  readily  allow  them."  Followed 
In  Mechanics'  Sav.  Bank  v.  GofC  13 
R.  I;  516. 

"•Acts  1881,  ch.  97;  G.  S.  1888, 
§  983,  Revision  1902,  p.  687. 

■"Crowell  V.  Hospital  of  St  Bar- 
nabas, 27  N.  J.  Bq.  650,  per  Depue, 
J.  "The  mortgagee  being  the  repre- 
sentative of  and  standing  In  the 
place  of  the  mortgagor,  to  enforce 
the  rights  of  the  latter  against  the 
purchaser,  and  having  no  greater  or 
other  equity  In  himself.  Is  entitled 
to  such  remedy  only  as  the  mort- 
gagor himself  had  against  the  pu^ 
chaser  when  the  bill  is  filed.  In 
other  words,  being  a  stranger  to  the 
contract  of  the  purchaser  with  the 
mortgagor,  and  to  the  consideration 
whereon  It  was  founded,  it  will  be 
competent  for  those  who  were  par- 
ties to  it  to  rescind  and  extinguish 
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A  grantee  who  has  assumed  the  payment  of  a  mortgage  terminates 
his  liability  to  the  holder  of  the  mortgage  by  a  reconveyance  of  the 
premises  made  in  good  faith  to  his  grantor,  who  in  turn  assumes  the 
mortgage.*'* 

Even  a  voluntary  release  made  by  the  grantor  without  consideration, 
in  anticipation  of  the  filing  of  a  bill  for  foreclosure,  and  for  the  ex- 
press purpose  of  releasing  the  grantee  from  liability  for  a  deficiency, 
will  not  for  that  reason  be  invalid ;  though  it  would  be  otherwise  if 
the  grantor  has  become  insolvent,  and  the  effect  of  the  release  would 
be  to  hinder  or  defraud  creditors  by  depriving  them  of  the  means 
which  the  debtor  had  in  his  hands  for  the  pajrment  of  debts.*'^  "A 
party  who  has  incurred  responsibility  for  the  payment  of  a  mortgage 
debt,  either  as  a  mortgagor  or  by  a  subsequent  assumption  of  liability, 
and  has  conveyed  the  mortgaged  premises,  taking  a  covenant  from  his 
grantee  for  the  payment  of  the  mortgage  debt,  would  have  no  more 
right,  in  case  of  his  insolvency,  to  divest  himself,  by  a  voluntary  re- 
lease of  the  covenant  of  indemnity  against  his  liability  for  the  mort- 
gage debt,  to  the  prejudice  of  the  grantor  creditor,  than  he  would 
have  to  surrender,  without  consideration,  a  covenant  against  incum- 
brances or  a  promissory  note,  or  to  give  up  property  or  rights  of  any 
other  description  which  might  be  made  available  in  satisfaction  of 
debts.  But  this  disability  of  one  to  do  with  his  own  as  he  pleases 
arises  only  on  the  happening  of  insolvency,  and  when  creditors  are 
thereby  hindered  or  deprived  of  the  means  of  collecting  their  de- 
mands.^'*" 

§  76Sa.  But  in  States  where  the  covenant  of  the  purchaser  to  as- 
sume an  existing  mortgage  is  regarded  as  a  promise  for  the  benefit 
of  the  mortgagee, 'the  promise  has  been  regarded  as  irrevocable,*'* 


it  at  their  pleasure;  and  after  such 
rescisBion  and  extinguishment  the 
coneract  becomes  utterly  incapable 
of  enforcement"  And  see  Crowell 
V.  Currier,  27  N.  J.  Bq.  152;  O'Neill 
V.  Clark,  33  N.  J.  Eq.  444.  In  Youngs 
V.  Public  Schools,  31  N.  J.  Eq.  290, 
Depue,  J.,  saying:  "Where  a  collat- 
eral obligation  is  given,  or  a  trust 
is  created,  merely  for  the  indemnity 
of  the  surety,  and  for  his  protection 
and  benefit  only,  it  may  be  released 
and  discharged  by  him  as  the  only 
person  interested  in  it,  and  his  re- 
lease, as  a  general  rule,  will  operate 
as  a  complete  extinguishment,  un- 
less in  the  mean  time  some  equitable 
right  in  it  has  arisen  in  favor  of  a 
third  person."  Also  the  rule  in 
Indiana:  Davis  v.  Calloway,  30  Ind. 
112,  96  Am.  Dec.  670;   Durham  v. 


Bischof,  47  Ind.  211;  Carnahan  v. 
Tousey,  98  Ind.  661;  Berkshire 
L.  Ins.  Go.  V.  Hutchings,  100  Ind. 
496;  Talburt  v.  Berkshire  L.  Ins. 
Co.  80  Ind.  434.  Qusere  raised  as  to 
this  rule  in  Virginia,  Willard  v. 
Worsham,  76  Va.  392. 

"•  Laing  v.  Byrne,  34  N.  J.  Eq.  52; 
Cole  V.  Cole,  110  N.  Y.  630,  17  N.  E. 
682,  affirming  44  Hun,  624. 

"^  Youngs  V.  Public  Schools,  31  N. 
J.  Eq.  290;  Public  Schools  v.  Ander- 
son, 30  N.  J.  Eq.  366.  See  New  York 
L.  Ins.  Co.  V.  Aitkin,  126  N.  Y.  660, 
26  N.  E.  732,  11  N.  Y.  Supp.  349. 

"•  Per  Depue,  J.,  in  Youngs  v.  Pub- 
lic Schools,  31  N.  J.  Eq.  290. 

**  Douglass  V.  Wells.  18  Hun,  88, 
where  the  subject  is  fully  examined ; 
Hartley  v.  Harrison.  24  N.  Y.  170; 
Campbell  v.  Smith,  71  N.  Y.  26,  27 
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especially  after  the  mortgage  creditor  has  accepted  and  adopted  it, 
and  in  some  manner  acted  upon  it  ;**^  or  after  innocent  third  persons 
have  bought  the  notes  secured  by  the  mortgage^  relying  on  his  as- 
sumption to  pay  such  indebtedness.^®*  There  is  a  dictum  to  this  effect 
in  Gamsey  v.  Rogers,^®^  in  which  case  the  Court  of  Appeals  of  New 
York  distinguished  between  a  covenant  by  a  grantee  in  an  absolute 
deed  to  assume  a  mortgage,  and  one  made  by  a  subsequent  mortgagee 
to  assume  a  prior  mortgage,  holding  that  the  latter  does  not  thereby 
make  himself  personally  liable  for  such  debt  to  the  prior  mortgagee. 

It  has  been  suggested  in  some  cases  that  this  statement  is  subject 
to  the  qualification  that  the  assumption  of  the  mortgage  becomes  irre- 
vocable as  to  the  mortgagee  only  after  he  has  knowledge  of  the  agree- 
ment, and  has  by  his  acquiescence  and  acceptance  made  himself  a 
party  to  it.^®^ 

This  doctrine  is  supported  by  the  decision  in  Simson  v.  Brown,*** 

Am.  Rep.  5;  Gifford  v.  Corrlgan,  105 
N.  Y.  223,  11  N.  B.  498,  and  117  N. 
Y.  257,  22  N.  E.  766;  Haydea  v. 
Snow,  14  Fed.  70;  Bassett  v.  Brad- 
ley, 48  Conn.  224;  Wlllard  v.  Wor- 
sham,  76  Va.  392;  Gibson  v.  Hamble- 
ton,  52  Neb.  601,  72  N.  W.  1033; 
Starbird  t.  Cranston,  24  Colo.  20, 
48  Pac.  652. 

"•Gifford  V.  Corrlgan,  105  N.  Y. 
223,  11  N.  E.  498,  117  N.  Y.  257,. 22 
N.  E.  756;  Watklns  v.  Reynolds,  25 
N.  E.  322,  decided  In  New  York  L. 
Ins.  Co.  V.  Aitkin,  125  N.  Y.  660,  26 
N   E    732 

»*Flsk  V.  Stevens  (Utah),  33  Pac. 
249. 

■"47  N.  Y.  233,  242,  7  Am.  Rep. 
440.  Mr.  Justice  Rapallo,  in  stating 
the  grounds  of  this  distinction,  said : 
"It  must  be  considered  that,  where 
such  an  assumption  Is  made  on  an 
absolute  conveyance  of  land,  it  is 
unconditional  and  irrevocable.  The 
grantor  cannot  retract  his  convey- 
ance, or  the  grantee  his  promise  or 
undertaking;  but,  where  contained 
In  a  mortgage,  the  conveyance  is  de- 
feasible. The  grantor  reserves  the 
right  to  annul  it  by  paying  his  debt, 
and  when  he  does  so  he  discharges 
the  agreement  to  pay  the  prior  mort- 
gage. The  reservation  of  this  right 
is  Inconsistent  with  the  Idea  that 
the  assumption  by  the  grantee  was 
for  the  benefit  of  the  prior  mort- 
gagee; for  if  it  were,  the  grantor 
would  have  no  control  over  the 
rights  thus  acquired  by  a  third 
party.  The  reservation  of  this  con- 
trol by  the  grantor  shows  that  the 


agreement  was  for  his  benefit  only, 
and  prevents  its  inuring  to  the  ben- 
efit of  any  third  party." 

See,  also,  a  dictum  to  the  same 
effect  in  Hartley  v.  Harrison,  24  N. 
Y.  170. 

"•Whiting  V.  Qearty.  14  Hun,  498; 
Kelly  V.  Roberts*  40  N.  Y.  432;  Gif- 
ford V.  Corrigan,  105  N.  Y.  223,  22 
N.  E.  756;  Durham  v.  Bischof,  47 
Ind.  211;  Jones  v.  Higgins,  80  Ky. 
409;  Carnahan  v.  Tousey,  93  Ind. 
561,  566,  per  Elliott,  C.  J.;  Gilbert 
V.  Sanderson,  56  Iowa,  349,  9  N.  W. 
293,  41  Am.  Rep.  103. 

^  6  Hun,  251.  It  may  be  remarked 
of  this  case  that  the  bond  was  in 
form  an  obligation  to  pay  the  debt 
to  the  holder  ol  the  mortgage,  and 
to  indemnify  the  mortgagor  as  well. 
The  mortgagor  not  being  liable  for 
the  debt,  his  release  did  not  harm 
him,  and  was  a  satisfaction  of  his 
interest  In  the  obligation;  but  the 
principal  obligor  was  directly  re- 
sponsible to  the  holder  of  the  mort- 
gage aside  from  the  bond,  and  the 
bond  was  to  pay  the  debt.  The 
holder  of  the  mortgage  was  inter- 
ested in  compelling  payment  of  the 
bond,  and,  not  having  himself  re- 
leased the  parties  bound  by  it,  he 
had  a  right  to  maintain  his* action 
unimpaired  by  the  act  of  the  mort- 
gagor. 

There  Is  a  similar  decision  in  a 
recent  case  in  Texas,  in  which  the 
court  say:  "While  there  is  some  di- 
versity of  opinion  on  this  proposi- 
tion, we  think  the  great  weight  of 
authority  is  to  the  effect  that  where 
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in  the  Supreme  Court  of  New  York.  That  was  an  action  upon  a  bond 
given  to  a  mortgagor  conditioned  to  pay  to  the  holder  of  a  mortgage 
the  full  amount  of  it,  and  to  save  the  mortgagor  harmless  therefrom, 
and  the  payment  was  guaranteed  by  another  person.  The  mortgagor 
was  not  personally  liable  for  the  payment  of  the  mortgage  debt,  al- 
though the  principal  in  the  bond  was  so  liable  to  the  holder  of  the 
mortgage.  The  mortgagor  who  took  the  bond  afterwards  executed 
and  delivered  to  the  principal  obligor  in  the  bond  a  satisfaction  of 
the  bond,  which,  however,  he  did  iaot  deliver  up  or  cancel,  but  after- 
wards assigned  to  the  holder  of  the  mortgage.  In  a  suit  by  the  latter 
against  the  guarantor  of  the  bond,  it  was  held  that  he  was  entitled  to 
recover ;  that  the  mortgagor  did  not  by  his  release  discharge  the  bond 
as  against  the  holder  of  the  mortgage. 

§  764.  Where  the  conveyanoe  is  absolute  to  the  grantee,  his  as- 
sumption of  an  existing  mortgage  creates  against  him  an  absolute  ob- 
ligation for  its  payment,  and  a  release  of  this  obligation  cannot  be 
made  by  the  grantor  without  the  assent  of  the  mortgagee.  The  ac- 
ceptance on  the  part  of  the  mortgagee  of  the  benefit  of  the  assump- 
tion is  a  legal  presumption,  in  the  absence  of  proof,  of  his  actual  dis- 
sent."'^ 

The  personal  liability  of  the  grantee  to  the  holder  of  the  mortgage 
depends,  of  course,  upon  the  nature  of  the  dealing  in  which  the  as- 
sumption is  made,  and  is  subject  to  any  condition  or  defeasance  at- 
tached to  such  assumption.^®*  It  may  be  qualified  or  controlled  not 
only  as  between  the  parties,  but  also  as  to  the  mortgagee,  by  a  con- 
temporaneous agreement  of  the  parties  executed  on  a  separate  paper.^®' 
Moreover,  if  the  consideration  for  the  assumption  wholly  or  in  part 
fails,  or  the/e  is  a  good  defence  to  it  as  between  the  parties,  it  would 
seem  that  the  mortgagee  could  have  no  fixed  right  to  enforce  the 
grantee's  liability ;  and  that  a  release  of  the  grantee  by  the  grantor,  in 


one  assumes  the  debt  of  the  original 
promisor,  and  there  Is  a  release  by 
the  promisor  before  there  is  an  ac- 
ceptance on  the  part  of  the  creditor, 
or  before  suit  is  brought,  then  in 
that  case  the  party  assuming  said 
indebtedness  is  released,  and  the 
creditor  has  no  right  of  action 
against  him.  Where,  however,  there 
has  been  an  acceptance  upon  the 
part  of  the  creditor,  then  a  release 
by  the  original  promisor  does  not 
afTect  the  creditor's  right  to  recover 
from  the  party  assuming  the  debt." 
HufTman  v.  Western  Mortg.  ft  Inv. 
Co.   (Tex.  Civ.  App.)   36  S.  W.  306 


citing  Morrison  v.  Barry,  10  Tex. 
Civ.  App.  22,  30  S.  W.  376;  Crowell 
v.  Hospital,  27  N.  J.  Eq.  650,  657; 
Keller  v.  Ashford,  133  U.  S.  610.  10 
Sup.  Ct  494;  Bassett  v.  Hughes,  43 
Wis.  319 

"•Bay'v.  Williams,  112  111.  91,  54 
Am.  Rep.  209;  Douglass  v.  Wells,  18 
Hun,  88,  where  the  cases  are  cited 
overruling  Stephens  v.  Casbacker, 
8  Hun.  116;  Starbird  v.  Cranston, 
24  Colo.  20,  48  Pac.  652.  quoting  text 

»•  Gamsey  v.  Rogers,  47  N.  Y.  233, 
7  Am.  Rep.  440;  Judson  v.  Dada,  79 
N.  Y.  373. 

^  Flagg  V.  Munger,  9  N.  Y.  483. 
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accordance  with  or  to  the  extent  of  the  equities  between  them^  would 
be  binding  upon  the  mortgagee.*®* 

But  after  the  mortgagee  has  adopted  or  accepted  the  agreement 
of  the  purchaser  for  his  benefit^  he  is  brought  into  privity  with  him, 
becomes  a  party  to  the  agreement,  is  entitled  to  insist  upon  the  per- 
formance of  it,  and  cannot  afterwards  be  deprived  of  his  right  of  ac- 
tion by  any  act  of  the  mortgagor  in  releasing  or  discharging  the  pur- 
chaser.*®* It  is  accordingly  held  that  the  mortgagor  cannot  release  the 
purchaser  from  his  agreement  to  assume  the  mortgage  after  the  mort- 
gagee h^s  brought  an  action  to  foreclose  it,  and  has  asked  for  a  judg- 
ment against  the  purchaser  for  a  deficiency.*®®  Neither  can  the  grant- 
or release  the  grantee  from  his  obligation  incurred  by  assuming  a 
mortgage,  as  against  a  purchaser  of  the  mortgage  who  may  have  re- 
lied upon  the  contract  of  assumption  as  it  appears  of  record.'®^ 

§  766.   ConveyaxLoe  on  oondition  tliat  the  grantee  pay  a  mortgage. 

.  A  conveyance  "subject  to'^  certain  mortgages,  "to  be  assumed  and  paid 
by  the  grantee,  his  heirs  and  assigns,  the  same  making  part  of  the  con- 
sideration,''  and  "on  condition^'  that  the  grantor  and  his  representa- 
tives shall  be  forever  indenmified  and  saved  harmless  from  the  pay- 
ment of  them,  is  a  grant  on  condition,  and  forfeited  by  a  breach  there- 
of, and  is  not  in  the  nature  of  a  mortgage  from  the  grantee  to  the 
grantor,  with  a  right  of  redemption  for  three  years  after  such  breach. 
Such  condition  is  not  extinguished  by  the  grantor's  taking  back  a 
mortgage  for  a  part  of  the  consideration  subject  to  the  mortgages  as- 
sumed with  covenants  to  save  the  grantor  harmless  against  them,  and 
his  entry  upon  the  land  for  breach  of  the  condition  of  the  deed  is  not 
affected  by  an  assignment  of  the  mortgage  before  or  after  such  en- 
try.*®* But  any  entry  in  such  case  made  for  the  purpose  of  foreclosure 
will  not  serve  as  an  entry  for  foreclosure  under  the  condition  in  the 
deed  until  some  further  notice  be  given  or  act  done  for  that  purpose.*®' 
In  such  case,  if  the  grantee  fails  to  perform  the  condition,  the 
grantor  is  not  confined  to  a  forfeiture  as  his  only  remedy,  but  he  may 
maintain  an  action  against  the  grantee  upon  his  implied  promise  to 
pay  the  mortgage,  and  recover  any  payments  he  has  made.     The 


"•  Judson  V.  Dada,  79  N.  Y.  373. 

*»Gifford  V.  Corrigan,  105  N.  Y. 
223.  11  N.  E.  498.  117  N.  Y.  257,  22 
N.  E.  756;  Bassett  v.  Hughes,  43 
Wis.  319;  Fisk  v.  Stevens  (Utah), 
33  Pac.  249.  See  Camahan  v. 
Tousey,  93  Ind.  561. 

«»  Whiting  V.  Gearty.  14  Hun,  498; 
Gifford  V.  Corrigan,  105  N.  Y.  223, 


11  N.  E.  498,  117  N.  Y.  257,  22  N.  E. 
756;  New  York  L.  Ins.  Co.  v.  Aitkin. 
125  N.  Y.  660,  26  N.  E.  732.  And  see 
Durham  v.  Bischof,  47  Ind.  211. 

«*Hayden  v.  Drury,  3  Fed.  782, 
789.  And  see  Bassett  v.  Bradley.  48 
Conn.  224. 

•"  Hancock  v.  Carlton,  6  Gray,  39. 

**  Stone  T.  Ellis,  9  Cush.  95. 


807  ASSUMPTION  OP  MORTGAGE  BY  PURCHASER.     [§§   766,  767 

grantor  may  enter  for  breacL  of  the  condition,  but  he  may  have  an 
action  upon  the  promise  as  well.'** 

§  766.  Orantor's  agreement  to  discharge  a  mortgage. — Where  a 
grantor  of  land,  subject  to  a  secpnd  mortgage,  gives  the  purchaser 
a  bond  conditioned  to  save  him  harmless  from  it,  and  to  cause  it  to 
be  assigned  to  him  within  six  months,  a  failure  to  do  this  entitles 
the  purchaser,  even  after  the  foreclosure  of  the  first  mortgage,  to 
recover  damages  to  the  amount  of  the  difference  between  the  value 
of  the  estate  and  the  amount  due  on  the  first  mortgage,  if  the  value 
of  the  property  is  less  than  the  amount  of  the  two  mortgages.*^*  But 
if  the  grantor,  upon  the  sale  of  a  small  portion  of  premises  covered 
by  a  mortgage,  covenants  to  pay  the  mortgage  when  due,  and  the 
rest  of  the  land  is  worth  more  than  the  amount  of  the  debt,  and  is 
in  equity  first  liable  for  it,  the  grantee,  upon  a  failure  to  pay  the 
mortgage  when  due,  and  before  the  mortgage  is  foreclosed,  can  re- 
cover upon  such  a  covenant  only  nominal  damages.'*'  If  the  grantor 
has  covenanted  to  pay  oflE  a  mortgage,  he  cannot,  by  allowing  the 
mortgage  to  be  foreclosed  and  then  redeeming  it,  take  and  hold  title 
in  himself  as  against  his  grantee.'*^ 

The  general  covenants  in  a  grantor's  deed  bind  him  to  discharge 
an  existing  mortgage,  unless  there  be  some  provision  to  the  contrary. 
In  equity  this  covenant  may  be  released  without  a  technical  release, 
by  matters  in  pais ;  as,  for  instance,  by  a  subsequent  transaction  be- 
tween the  parties  in  which  the  purchaser  agrees  to  assume  and  pay 
this  mortgage.'*' 

§  767.  When  a  purchaser  of  a  part  of  the  mortgaged  land  is 
entitled  to  a  release. — ^A  purchaser  of  a  portion  of  the  premises  cov- 
ered by  a  mortgage  duly  recorded  is  not  entitled  to  a  release  of  that 
})ortion  by  reiason  that  he  has  given  to  the  mortgagor  his  promissory 
note  for  the  whole  value  of  that  portion,  and  the  mortgagor  has  trans- 
ferred the  note  to  the  mortgage  creditor  to  be  applied  in  reduction  of 
the  mortgage  debt.  Neither  does  the  payment  of  such  note  give  him 
this  right,  unless  the  holder  of  the  mortgage  has  agreed  to  release.'** 
The  mortgage  covers  the  whole  property,  and  secures  the  whole  debt, 
and  the  holder  of  it,  aside  from  any  agreement,  is  under  no  obligation 
to  release  any  part  of  the  property  upon  payment  of  a  part  of  the  debt. 

An  agreement  to  make  releases  of  portions  of  the  mortgaged  prem- 

**•  Pike  V.  Brown,  7  Cush.  133.  "*  Drury  v.  Tremont  Improvement 

"*  Coombs  V.  Jenkins,  16  Qray,  163.  Co.  13  Allen,  168. 

«^  Wilcox  V.  Musche.  39  Mich.  101.  "» Colby  v.  Cato,  47  Ala.  247. 
•»  Huxley  v.  Rice,  40  Mich.  73. 
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ises  is  personal  to  the  mortgagor,  unless  his  grantees  or  others  are  in- 
eluded  expressly  or  impliedly  in  the  benefit  of  the  agreement.'*® 

§  768.  The  remedy  of  the  g^ntor. — If  a  purchaser  who  has  as- 
sumed a  mortgage  debt  omits  to  pay  it  when  due,  the  grantor  may 
take  an  assignment  of  the  mortgage  to  himself,  foreclose  the  same, 
and  sue  for  the  deficiency,  or  sue  on  the  agreement,  and  recover  the 
amount  paid  by  him  in  obtaining  the  mortgage,  not  exceeding  the 
amount  unpaid  on  such  mortgage.***  In  such  an  action,  written  re- 
ceipts indorsed  on  the  mortgage  by  the  mortgagee  are  competent  evi- 
dence to  show  payjnents  thereon.  The  plaintiff  in  such  action  can 
only  recover  the  amount  paid  by  him.**^  The  mortgagor  may  him- 
self purchase  the  mortgage  and  foreclose  it.'** 

And  so  a  mortgagor,  who  has  sold  subject  to  the  mortgage  debt, 
upon  being  compelled  to  pay  it,  is  subrogated  to  the  benefit  of  the 
security,  without  any  formal  assignment  of  it  to  him.  He  thereby 
becomes  an  equitable  assignee  of  it,  and  may  enforce  it  against  the 
property.*** 

If  the  grantor  die  before  any  right  of  action  accrues  upon  the 
grantee's  covenant  to  assume  the  mortgage,  the  land  descends  to  the 
heirs,  who  are  the  parties  injured  by  a  breach  of  the  covenant,  and  are 
the  proper  parties  to  sue  for  a  breach  of  it.  The  executor  or  adminis- 
trator cannot,  in  such  case,  maintain  the  action.*** 

Under  a  statute  which  gives  mortgage  debts  of  a  decedent  prece- 
dence over  general  debts  where  a  decedent  has  assumed  a  mortgage 
his  administrator  is  bound  to  pay  it  though  no  claim  therefor  is  filed 
against  the  estate.'**^* 

The  purchaser,  by  assuming  the  payment  of  the  mortgage,  makes 
himself  personally  liable  both  to  the  mortgagee  and  to  the  mort- 
gagor.*** The  mortgagor  upon  paying  the  mortgage  debt  may  re- 
cover the  amount  paid  from  such  purchaser**^  in  an  action  at  law,  as 
for  money  paid  for  the  grantee's  use.***    Moreover,  on  a  default  the 

"«Squier  v.  Shepard,-38  N.  J.  Eq.  v.  Dixon,  78  N.  Y.  318;  Risk  v.  Hoff- 

331.  man,  69  Ind.  137;  Gunst  v.  Pelham, 

"*  Furnas    v.    Durgin,    119    Mass.  74  Tex.  586,  12  S.  W.  232;  Gerdlne  v. 

500,  20  Am.  Rep.   341;    Braman  v.  Menage,  41  Minn.  417,  43  N.  W.  91. 

Dowse,    12    Cush.    227;    Jewett    v.  "»Ayer8  v.  Dixon.  78  N.  Y.  318. 

Draper,  6  Allen,  434;   Strohauer  v.  '"a  Swift  v.  Harley,  20  Ind.  App. 

Voltz,   42  Mich.  444,  4  N.   W.  161;  614,  49  N.  E.  1069. 

Belles  v.  Beach,  22  N.  J.  L.  680,  53  "*  Jones  v.  Parks,  78  Ind.  537. 

Am.  Dec.  263;   Crowell  v.  Hospital  »"Wood  v.  Smith,   51   Iowa,  156, 

of  St.  Barnabas,  27  N.  J.  Bq.  650,  50  N.  W.  581;  Gunst  v.  Pelham,  74 

655;  Sparkman  v.  Gove,  44  N.  J.  L.  Tex.  586,  12  S.  W.  232. 

252;   WUliams  v.  Moody.  95  Ga.  8,  »"Lappen  v.  Gill,  129  Mass.  349. 

22  S.  E.  30.  In  such  action,  evidence  is  inadmls- 

*"  Mills  v.  Watson.  1  Sweeny,  374.  sible  that,  at  the  time  the  mortgage 

'"Mills  V.  Watson.  1  Sweeny,  374.  was  made,  the  grantor  held  the  land 

^"Kinnear  v.  L'^well.  34  Me.  299;  in  trust  for  the  grantee  and  others. 

Baker  v.  Terrell,  8  Minn.  195;  Ayers 


809 


ASSUMPTION   OP   MORTGAGE  BY   PURCHASER.  [§    768a 


mortgagor  may  immediately,  before  paying  the  mortgage,  proceed 
against  him  upon  his  covenant.^*®  He  cannot  compel  the  mortgagee 
to  foreclose  his  mortgage  so  as  to  subject  the  land  to  the  payment 
of  the  debt,  and  the  purchaser  to  a  judgment  for  the  deficiency; 
but  he  may  himself  proceed  in  equity  to  compel  the  purchaser  to 
pay  oflf  the  mortgage  according  to  his  undertaking.'*^  Under  codes 
of  practice  allowing  an  equitable  suit  in  such  case,  the  grantor  may 
maintain  a  bill  to  have  the  mortgage  satisfied  out  of  the  land.**^ 

When  land  is  conveyed  to  several  grantees  in  different  proportions 
definitely  specified,  subject  to  a  mortgage  which  they  agree  to  assume 
and  pay,  they  are  jointly  liable  for  a  breach  of  this  agreement.'** 

If  the  deed  in  which  a  grantee  assumes  the  payment  of  a  mort- 
gage be  executed  by  a  husband  and  wife  as  grantors,  the  promise 
implied  by  law  from  the  acceptance  of  the  deed  is  to  both,  and  an 
action  for  breach  of  the  promise  should  be  brought  in  the  name  of 
both,  although  the  wife  alone  signed  the  mortgage  note,  and  the  hus- 
band joined  "to  give  validity^'  thereto.  But  if  in  an  action  by  the  wife 
alone  the  merits  of  the  case  have  been  fully  tried,  she  will  be  allowed 
to  amend  after  verdict  in  her  favor,  by  joining  her  husband,  taking  no 
costs  since  the  trial.'*' 

§  768a.  The  doctrine  of  covenants  running  with  the  land  has  no 
application  to  agreements  by  purchasers  of  land  to  assume  and  pay 
existing  mortgages.  Such  an  agreement  is  purely  a  personal  under- 
taking by  the  purchaser  to  relieve  his  grantor  of  his  obligation  to  pay 
the  mortgage  assumed.  Thus,  if  one  owning  two  lots  of  land  makes  a 
mortgage  of  both  lots  and  then  conveys  one  of  the  lots  by  a  deed  stating 
that  it  is  subject  to  such  mortgage  which  the  grantee  is  to  assume  as 
part  of  the  consideration,  and  later  conveys  the  other  lot  to  another  by 
a  deed  which  states  that  it  is  subject  to  the  same  mortgage,  but  not  that 
the  grantee  is  to  assume  the  mortgage,  the  latter  grantee  cannot  en- 
force the  agreement  to  assume  the  mortgage  made  by  the  former 
grantee.  If,  however,  the  mortgagor  had  conveyed  the  second  lot  free 
of  the  mortgage,  the  purchaser  of  that  lot  might,  perhaps,  enforce  the 
agreement,  not  on  the  ground  that  the  agreement  was  a  covenant  run- 
ning with  the  land,  but  in  order  to  enforce  the  grantor's  right.'** 


and  the  mortgage  was  given  to  take 
up  the  defendant's  share  of  a  pre- 
vious mortgage.  See,  also,  Tuttle  v. 
Armstead,  53  Conn.  175,  22  Atl.  677; 
Latimer  v.  Latimer,  38  S.  C.  995,  16 
S   Ej   995. 

«•  kubens  v.  Prindle,  44  Barb.  336; 
Bowen  v.  Kurtz.  37  Iowa,  239. 

«•  Marsh  v.  Pike.  1  Sandf .  Ch.  210, 
10  Paige,  595;  Cornell  v.  Prescott,  2 


Barb.  16;  Marshall  v.  Davles,  78  N. 
Y.  414;  Irlck  v.  Black,  17  N.  J.  Bq. 
189;  Cubberly  v.  Yager,  42  N.  J.  Eq. 
289,  11  Atl.  Rep.  113.  See,  however, 
Slauson  v.  Watkins,  25  Alb.  L.  J.  72. 

«»Abell  V.  Coons,  7  Cal.  105,  68 
Am.  Dec.  229. 

^'^Fenton  v.  Lord,  128  Mass.  466. 

Teuton  v.  Lord,  128  Maps.  466. 

»^*  Pearson    v.    Bailey,    180    Mass. 
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§  769.  A  contract  to  pay  a  mortgage  may  be  enforced  before  the 
promisee  has  paid  it.  A  provision  whereby  a  grantee  ^'assumes  and 
agrees  to  pa/^  a  mortgage  is  a  contract  not  merely  to  indemnify  the 
grantor,  but  to  pay  the  debt,  provided  it  be  the  debt,  of  the  grantor. 
It  is  not  necessary,  therefore,  as  it  is  in  case  of  an.  agreement  purely  to 
indemnify  the  grantor  against  any  loss  or  damage  by  reason  of  the 
mortgage,' '°  that  the  grantor  should  show  that  he  has  been  in  some 
measure  damnified  before  he  can  recover  on  such  promise.'*®  "There 
is  no  reason,"  says  Mr.  Justice  Devens,  in  a  recent  case  before  the 
Supreme  Court  of  Massachusetts,  "why  an  agreement  may  not  be  made 
which  shall  bind  the  party  so  contracting  to  pay  the  debt  which  an- 
other owes,  and  thus  relieve  him  or  his  estate  from  it,  and,  if  the  prom- 
ise thus  made  is  not  kept,  why  the  promisee  should  not  recover  a  sum 
BuflScient  to  enable  him  so  to  do.  Such  is  the  construction  to  be 
given  to  the  agreement  in  the  case  before  us.    As  a  consideration  for 


229,  62  N.  E.  265.  See  same  case 
177  Mass.  318,  58  N.  E.  1028.  Also 
Hayden  v.  Smith,  12  Met.  511,  515; 
Hemenway  v.  Bassett,  13  Gray,  378, 
380;  Bentley  v.  Vanderheyden,  35 
N.  Y.  677. 

'»  Little  v.  Little.  13  Pick.  426. 

"■  Furnas  v.  Durgln,  119  Mass.  500, 
20  Am.  Rep.  341;  Brewer  v.  Worth- 
ington,  10  Allen,  329.  See  Gaflney 
V.  Hicks,  124  Mass.  301;  Gilley  v. 
Fenton,  130  Mass.  323;  Famsworth 
V.  Boardman,  131  Mass.  115;  Bald- 
win V.  Emory,  889  Me.  496.  36  Atl. 
994;  Lowe  v.  Turpie,  147  Ind.  652, 
678,  44  N.  E.  25,  47  N.  E.  150; 
Jones  V.  Parks,  78  Ind.  537; 
Gregory  v.  Hartley,  6  Neb.  356; 
Wilson  V.  Stilwell,  9  Ohio  St.  467, 
75  Am.  Dec.  477;  Stout  v.  Fol- 
ger,  34  Iowa,  71,  11  Am.  Rep.  138; 
Snyder  v.  Summers,  1  Lea,  534,  540, 
27  Am.  Rep.  778;  Foster  v.  Atwater, 
42  Conn.  244;  Locke  v.  Homer,  131 
Mass.  93,  41  Am.  Rep.  199,  where  the 
whole  subject  and  the  cases  are 
elaborately  examined  by  Gray,  C. 
J.,  who,  upon  the  point  under  con- 
sideration, said:  "The  only  differ- 
ences between  Furnas  v.  Durgln,  119 
Mass.  500,  20  Am.  Rep.  341,  and  the 
case  at  bar,  are  that  in  the  present 
case  it  is  not  in  terms  stipulated 
that  the  defendant  shall  'pay'  as 
well  as  'assume'  the  mortgage;  and 
that  it  is  stipulated  that  he  shall 
'hold  the  grantors  harmless  from' 
the  same.  These  differences  do  not 
affect  the  result.  Under  such  cir- 
cumstances, in  common  understand- 
ing and  in  legal  effect,  to  'assume' 


a  debt  is  an  undertaking  to  pay  it 
as  the  proper  debt  of  the  party  who 
enters  into  the  undertaking.  Bra- 
man.  v.  Dowse,  12  Cush.  227;  Drury 
V.  Tremont  Improvement  Co.  13  Al- 
len, 168,  171;  United  States  Mort- 
gage Co.  V.  Hill,  C.  C.  D.  Mass.  1879; 
Stout  V.  Folger,  34  Iowa,  71,  11  Am. 
Rep.  138.  And  it  is  well  settled,  as 
appears  by  the  cases  already  re- 
ferred to,  that  when  the  defendant 
promises  to  pay  a  certain  debt  due 
from  the  plaintiff  to  a  third  person, 
the  effect  of  this  promise  is  not  re- 
stricted, either  jas  to  the  form  of 
pleading,  the  rules  of  evidence,  or 
the  measure  of  damages,  by  the  fact 
that  the  defendant  by  his  agreement 
further  premises  to  indemnify  the 
plaintiff  and  save  him  harmless." 
Citing  Hodgson  v.  Bell,  7  T.  R.  93; 
Holmes  v.  Rhodes,  1  B.  &  P.  638; 
Penny  v.  Foy,  8  B.  &  C.  11.  2  Man. 
&  R.  181;  Robinson  v.  Robinson.  24 
Law  Times  Reports,  112;  Lathrop  v. 
Atwood,  21  Conn.  117;  Gage  v. 
Lewis,  68  111.  604;  Carr  v.  Roberts. 
2  Nev.  &  M.  42,  5  B.  ft  Ad.  78; 
Hodgson  V.'  Wood,  2  H.  ft  C.  649: 
Thomas  v.  Allen,  1  Hill,  145: 
Churchill  v.  Hunt.  3  Denio,  321;  Bel- 
loni  V.  Freeborn,  63  N.  T.  383 ;  Stout 
V.  Folger,  34  Iowa,  71,  11  Am.  Rep. 
138.  See,  also,  to  same  effect.  Wicker 
V.  Hoppock,  6  Wall.  94;  Loosemore 
V.  Radford.  9  M.  ft  W.  657;  Smith  v. 
Pond,  11  Gray,  234;  Famsworth  v. 
Boardman.  131  Mass.  115;  Reed  v. 
Paul,  131  Mass.  129. 

Contra,  see  Burbank  v.  €k)uld,  15 
Me.  118. 
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the  property  conveyed  to  him,  the  plaintiflf  conveyed  the  Hyde  Park 
estate  to  the  defendant,  who  contracted,  not  to  indemnify  the  plain- 
tiff against,  but  to  pay  the  mortgages  upon  it,  and,  if  he  has  failed  to  do 
this,  the  plaintiff  should  be  entitled  to  recover  the  amount  which  the  de- 
fendant thus  agreed  to  pay.  It  is  a  portion  of  the  consideration- 
money  due  the  plaintiff,  which  he  was  to  receive  by  payment  of  a  debt 
for  which  he  was  liable,  which  he  thus  recovers,  when  the  defendant 
fails  to  perform  his  promise.  That  the  plaintiff  should  be  kept  sub- 
ject to  a  debt  from  which  the  defendant  agreed  to  relieve  him  is  a 
continuing  injury,  for  which  a  sum  of  money,  which  will  enable  him 
to  discharge  it,  is  an  appropriate  remedy  in  damages."'*^ 

Such  a  promise,  when  no  time  is  specified  for  the  payment  of  the 
mortgage,  is  a  promise  to  pay  it  when  it  becomes  due,  or,  if  it  be  al- 
ready due,  to  pay  it  forthwith.*^' 

If  a  purchaser  who  ht^s  assumed  the  payment  of  a  mortgage  takes 
an  assignment  of  it  instead  of  discharging  it,  the  assignment  will 
be  held  to  be  a  merger  of  the  mortgage  and  a  payment  of  it.  Even 
in  a  case  where  the  purchaser  took  the  conveyance  to  his  wife  with- 
out her  knowledge,  and  afterwards,  instead  of  paying  the  mortgage 
assumed  in  the  conveyance,  the  husband  took  an  assignment  of  it  to 
himself,  and  the  evidence  showed  that  the  husband  was  the  real  party 
in  interest,  it  was  held  that  he  would  be  compelled  to  discharge  the 
mortgage.'** 

§  789a.  Payment  of  the  debt  by  the  purchaser  to  the  mortgagee 
discharges  the  debt  and  the  mortgage  given  to  secure  it.  If  he  make 
such  payment  at  the  day  fixed,  there  is  no  breach  of  his  promise  to  the 
grantor.  If  he  make  it  afterwards  at  any  time  before  final  judgment 
against  him  in  an  action  by  his  grantor  upon  that  promise,  only  nomi- 
nal damage!^  could  be  recovered  of  him.**® 

Moreover,  if  the  grantee  does  not  pay  ad  diem,  and  so  breaks  his 


""Furnas  v.  Durgin,  119  Mass. 
500,  20  Am.  Rep.  841.  See  authori- 
ties there  cited  in  support  of  the 
proposition  that  a  promise  to  pay  a 
debt  due  from  the  promisee,  even 
where  it  has  not  been  paid  by  him. 
Is  one  upon  which  an  action  may  be 
maintained,  and  damages  recovered 
to  the  amount  of  such  debt 

The  decision  in  Furnas  v.  Durgin, 
119  Mass.  500,  20  Am.  Rep.  341,  has 
been  recognissed  in  Valentine  v. 
Wheeler,  122  Mass.  566,  568.  23  Am. 
Rep.  404;  Fiske  v.  Tolman,  124  Mass. 
254,  256,  26  Am.  Rep.  659;  Oaflney 
T.  Hicks,  124  Mass.  301.  304,  and  ex- 
pressly   followed    and    reaffirmed, 


after  a  canreful  reexamination  of  the 
whole  subject,  in  Locke  v.  Homer, 
131  Mass.  93,  41  Am.  Rep.  199.  And 
see  Pears(m  v.  Bailey,  177  Mass.  318, 
58  N.  E.  1028. 

*"  Furnas  v.  Durgin,  119  Mass. 
500,  20  Am.  Rep.  341;  Camahan  v. 
Lloyd,  4  Kan.  App.  605,  46  Pac.  323. 

•»  Bush  v.  Freer,  91  Mich.  315,  51 
N.  W.  1002. 

*^  Locke  V.  Homer,  131  Mass.  93, 
41  Am;  Rep.  199,  per  Gray,  C.  J.; 
Furnas  y.  Durgin,  119  Mass.  500.  20 
Am.  Rep.  341.  per  Devens.  J.;  Hood 
V.  Adams,  124  Mass.  481,  26  Am. 
Rep.  687;  Muhligy.  Fiske,  131  Mass. 
110. 
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agreement,  the  fact  that  he  may  also  be  in  danger  of  having  the  mort- 
gage enforced  against  his  land  affords  no  defence  to  the  action  at  law 
by  the  grantor  against  him  upon  his  agreement  If  he  has  equities, 
by  reason  of  his  failure  to  pay  having  been  caused  by  accident,  mis- 
take, or  fraud,  or  any  other  matter  against  which  a  court  of  equity 
will  grant  relief,  his  remedy  must  be  sought  in  equity ;  as,  for  instance, 
by  bill  against  the  mortgagee  and  the  grantor,  on  which  the  mortgagee 
may  be  ordered  to  accept  payment  of  the  mortgage  debt,  with  proper 
interest,  expenses,  and  costs,  and  the  grantor,  upon  such  payment  be- 
ing made  by  the  grantee,  may  be  restrained  from  prosecuting  his  ac- 
tion at  law  against  the  latter,  except  for  nominal  damages.'*^ 

But  when  the  suit  by  the  grantor  to  enforce  his  grantee's  agree- 
ment to  assume  and  pay  a  mortgage  is  in  equity  and  not  at  law,  pay- 
ment of  the  amount  of  the  mortgage  debt  will  not  be  enforced  against 
the  purchaser  until  the  grantor  has  paid  the  mortgage,  or  if  a  decree 
is  made  without  such  payment,  it  will  be  that  so  much  as  is  necessary 
to  pay  the  mortgage  be  retained  and  paid  directly  to  the  mortgagee.*** 

A  mortgage  conditioned  to  pay  the  mortgagor's  earlier  mortgage 
upon  lands  conveyed  by  him  to  the  mortgagee,  and  save  him  harm- 
less  therefrom,  cannot  be  foreclosed  until  the  mortgagee  has  paid 
the  earlier  mortgage,  at  least  if  the  mortgagee  in  the  earlier  mort- 
gage is  not  made  a  party  to  the  suit.'*' 

§  770.  The  measure  of  damages  in  an  action  by  the  grantor 
against  his  grantee  upon  his  promise  to  pay  a  mortgage  debt  is  the 
amount  of  the  debt  and  interest  remaining  due.***  If  the  grantor  has 
paid  the  mortgage  debt  before  bringing  suit  against  the  grantee  upon 
his  promise,  the  measure  of  damages  is  the  amount  so  paid.**'  If 
the  defendant  should  pay  the  debt  after  suit  at  any  time  before  final 

""Locke  V.  Homer,  131  Mass.  93,  other  object  than  that  which  would 

41  Am.  Rep.  199,  per  Gray,  C.  J.  relieve  him  or  his  estate  from  fur- 

^  Waters  v.  Bassel,  58  Miss.  602;  ther    responsibility.     However  this 

citing,  but  not  following,  Furnas  v.  may  be,  the  want  of  elasticity  in  the 

Durgin,  119  Mass.  500,  20  Am.  Rep.  forms  of  the  common   law,  which 

341,  for  reasons  stated.    See,  also,  does  not  enable  us  to  make  such  a 

Ayers  v.  Dixon,  78  N.  Y.  318.  decree    here   as    would    guard   the 

This  distinction  is,  moreover,  rec-  rights  of  all  parties,  should  not  pre- 

ognized  in  Furnas  v.  Durgin,  for  it  vent  us  from  giving  to  the  plaintiff 

is  there  said: —  the  benefit  of  the  contract  which  he 

"There    is   no    mode   at   law    by  has  made,  or  compel  him  to  remain 

which  this  difficulty  can  be  avoided,  subject  to  the  burden  of  the  debt 

and  the  plaintiff  enabled  to  receive  which  the  defendant  has  agreed  to 

the  benefit  of  his  contract.   Perhaps  extinguish." 

in  equity,  where  a  proper  case  for  «»  Learned  v.  Bishop.  42  Wis.  470: 

its  interference  was  shown,  a  rem-  Waters  v.  Bassel,  58  Miss.  602. 

edy  would  be  afforded  that  would  "*  Locke  v.  Homer,  131  Mass.  93. 

secure  the  party  paying  under  such  41  Am.  Rep.  199. 

oircumstances  from  having  the  pay-  ■"  Town  v.  Wood,  37  111.  612. 
meiit  made  by  him  devoted  to  any 
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judgment,  the  damages  to  be  recovered  would  be  nominal  only.'** 
Such  payment  would  obviate  the  risk  that  otherwise  may  be  incurred, 
that  the  plaintiff  may  not  devote  the  sum  recovered  by  him  to  the  pay- 
ment of  the  mortgage  debt,  and  that  the  defendant,  in  order  to  relieve 
his  property,  may  be  compelled  to  pay  the  amount  a  second  time.**^ 

In  a  suit  by  a  grantor  against  his  grantee,  who  had  assumed  the 
payment  of  a  mortgage  upon  the  premises,  it  appeared  that  the  grantor, 
at  an  attempted  sale  under  the  mortgage,  bid  a  certain  sum,  much 
less  than  the  amount  of  the  mortgage,  at  which  the  land  was  struck 
off  to  him,  though  he  failed  to  complete  the  purchase,  and  thereupon 
a  verdict  was  entered  for  the  diflference  between  the  amount  of  the 
mortgage  and  the  amount  bid  at  the  sale,  but  no  judgment  was  en- 
tered. Subsequently  the  land  was  sold  and  conveyed  by  the  mort- 
gagee to  another  person  for  a  less  sum  than  that  the  grantor  bid.  The 
grantee  thereupon  brought  a  bill  in  equity  to  restrain  the  grantor  from 
obtaining  and  enforcing  judgment,  and  to  have  the  amount  paid  for 
the  property  upon  the  final  sale  of  it  under  the  mortgage  credited  up- 
on the  verdict.  The  bill  was  dismissed  upon  the  ground  that  the 
grantee  had  once  received  the  benefit  of  the  value  of  the  land  in  part 
payment  of  the  debt  which  he  had  assumed,  and  had  no  interest  in 
the  proceeds  of  the  sale."'* 

•"Elmer  v.  Welch,  47  Conn.  56,        ■"Furnas   v.    Durgln.    119    Mass. 
59,  per  Pardee,  J.;  Hall  v.  Way,  47     500,  508,  20  Am.  Rep.  341. 
Conn.  467,  473,  per  Carpenter,  J.  "*Cilley  y.  Fenton,  130  Mass.  323. 


CHAPTEB  XVIII. 

A  LESSES'S  BIGHTS  AND  UABILITIBS. 

§771.   The  mortgagor,  while  allowed  to  remain  in  poneBiion 

without  an  entry  by  the  mortgagee^  although  there  has  been  a  breach 
of  the  condition  of  the  mortgage,  is  entitled  to  receive  the  rents  and 
profits  to  his  own  use,  and  is  not  liable  to  account  for  them  to  the 
mortgagee.^  If  the  premises  are  under  lease,  the  right  of  the  mort- 
gagor in  possession  to  the  rents  is  the  same,  whether  the  lease  was 
made  before  or  after  the  mortgage ;  he  may  lawfully  receive  the  rents 
until  the  mortgagee  interferes ;  and  may  receive  them  to  his  own  use, 
and  not  to  the  use  of  the  mortgagee.* 

In  those  States  in  which  the  mortgagee  is  prohibited  from  taking 
possession  previous  to  foreclosure,  the  mortgagor  may  make  a  valid 
and  binding  assignment  of  the  rents  and  profits  until  foreclosure 

•  and  sale.  Such  an  assignment  does  not  operate  as  a  fraud  upon 
the  mortgagee,  because  he  is  not  in  any  event  entitled  to  the  rents 

•  and  profits  before  such  time.  The  assignee  of  the  reni;^  and  profits 
may  enforce  his  right  to  them  by  an  action  in  the  nature  of  a  fore- 
closure suit.*  In  the  absence  of  a  specific  pledge  of  the  rents  and 
profits  to  the  mortgageie  as  part  of  his  security,  the  mortgagor,  though 
insolvent,  may,  until  the  foreclosure  sale,  or  until  the  appointment 
of  a  receiver  pending  the  foreclosure  suit,  receive  them  to  his  own  use, 
or  assign  them  to  another.*    The  foreclosure  sale  alone  does  not  di- 

'  vest  the  mortgagor  of  his  right  of  possession;  he  may  occupy  the 
premises  or  receive  the  rents  of  them  until  the  delivery  of  the  deed  to 
the  purchaser.  A  lessee  having  purchased  at  the  foreclosure  sale,  and 
a  delay  of  several  weeks  having  occurred  in  the  delivery  of  the  deed 
to  him,  during  which  a  quarterns  rent  became  due  under  the  lease,  he 
was  held  liable  in  an  action  by  the  mortgagor  for  such  rent.    Although 

»Teal  V.  Walker,  111  U.  S.  242,  4  ley.  16  Johns.  289;  Clarke  v.  Curtis. 

Sup.    Ct.    420;     Fltchburg    Cotton  1  Gratt.  289;  Noyes  v.  Rich,  52  Me. 

Manuf.   Corp.  v.  Melven,  15   Mass.  115;    Long  v.   Wade.   70   Md.  358; 

268;  Gibson  v.  Farley,  16  Mass.  280;  Keyser  v.  Hits,  4  Mackey,  179. 

Boston  Bank  v.  Reed,  8  Pick.  459;  *  Trent  v.  Hunt,  9  Exch.  14,  22.  per 

Wilder  v.  Houghton.  1  Pick.  87,  89;  Alderson,  B.  See  §  670. 

Mayo  V.  Fletcher,  14  Pick.  525;  Til-  'Dewey  v.  Latson,  6  Cal.  609. 

den  V.  Greenwood.  149   Mass.  567.  •     *  Syracuse  City  Bank  v.  Tallman, 

569,  22  N.  E.  45;  M'Klrcher  v.  Haw-  31  Barb.  201.  See  §  M9. 
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he  made  a  tender  of  the  purchase-money  soon  after  the  sale,  it  was  held 
that  his  tender  did  not  operate  to  vest  in  him  the  legal  title ;  nor  did 
the  subsequent  delivery  of  the  deed  to  him  operate  by  relation  to  vest 
the  title  in  him  at  the  time  of  the  purchase,  or  of  the  tender  of  the  pur- 
chase-money. He  should  have  followed  up  his  tender  by  a  motion  to 
pay  the  money  into  court,  or  to  compel  the  completion  of  the  sale, 
whereupon  the  court  could  hav,e  adjusted  the  equities  of  all  the  par- 
ties, and  made  the  loss  arising  from  the  delay  fall  upon  the  party 
whose  negligence  caused. it.  The  court  might  have  ordered  the  ten- 
ant to  attorn  to  the  purchaser,  and  the  interest  on  the  mortgage  to 
cease  from  the  day  of  tender.* 

§  772.  A  mortgi^e  before  entry  has  no  tpeoiilo  lien  upon  the 
rents  and  profits  of  the  mortgaged  land  unless  he  has  in  the  mortgage 
stipulated  for  a  specific  pledge  of  them  as  part  of  his  security.  He 
has  no  claim  upon  them  until  he  actually  takes  possession  of  the 
premises  under  his  mortgage.*  Until  the  mortgage  debt  is  due  he 
is  not  entitled  to  have  a  receiver  of  such  rents  appointed.''  The  ten- 
ant may  safely  continue  to  pay  rent  to  the  mortgagor  until  he  re- 
ceives notice  from  the  mortgagee  of  his  requirement  that  the  rents 
be  paid  to  him ;  and  it  seems  that  a  notice  by  a  mortgagee  to  the  ten- 
ants not  amounting  to  an  entry  or  the  assumption  of  possession  wotQd 
not  be  sufficient  to  give  him  the  right  to  receive  the  rents." 

Where  a  mortgagee  has  taken  a  lease  of  the  mortgaged  premises 
from  the  mortgagor,  upon  a  subsequent  sale  of  the  equity  of  redemp- 
tion, he  cannot  apply  the  rents  as  against  the  purchaser  in  set-off  upon 
the  mortgage  debt.* 

§  772a.  A  tenant  by  the  courtesy  after  his  bankruptcy  has  no 
right  to  colleot.  rents  or  to  authorize  his  mortga|^e,  without  taking 
possession,  to  do  so.  Such  land  to  the  extent  of  the  bankrupt's  in- 
terest rests  in  his  trustee  in  bankruptcy  from  the  date  of  the  ad- 
judication, and  any  attempted  transfer  by  the  bankrupt  of  rents 
accruing  after  that  time  is  void.  A  tenant  by  the  courtesy  prior 
to  his  bankruptcy  gave  a  second  mortgage  for  money  to  be  advanced 
by  the  mortgagee  to  pay  outstanding  taxes  on  the  property  and  the 
cost  of  putting  in  steam  heating  apparatus  in  each  of  the  houses  re- 

'Clason  V.  Corley,  5  Sandf.  447.  140,  148,  51  N.  E.  200,  quoting  text; 

*S  670;  Teal  v.  Walker.  Ill  U.  S.  Elmore  v.  Symonds.  183  Mass.  321. 
242,   4   Sup.    Ct.    420;    Commercial        ^  Bank  of  Ogdensburg  v.  Arnold,  5 

Bank   v.    Sandford,    103    Fed.    98;  Paige,  38 ;  Keyser  v.  Hitz,  4  Mackey, 

Reeder  v.  Dargan,  16  S.  C.  175,  185,  179. 

quoting  text;  Hardin,  v.  Hardin,  34       "Elmore  v.   Symonds.   183  Mass. 

S.  C.  77,  12  S.  B.  936;   First  Nat  321. 

Bank  v.  Illinois  Steel  Co.  174  111.        'Scott  v.   Fritz.  51   Pa.  St.  418; 

Taliaferro  v.  Gay,  78  Ky.  496. 
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cently  built  on  the  land.  This  mortgage  the  tenant  by  the  courtesy 
executed  as  administrator  of  his  wife's  estate  under  a  license  from 
the  probate  court  and  joined  therein  releasing  his  rights  as  tenant  by 
the  courtesy.  The  mortgagee  orally  agreed  with  him  prior  to  pro- 
ceedings in  bankruptcy  that  the  rents  as  they  accrued  should  be  col- 
lected and  paid  to  the  mortgagee  until  he  should  fully  be  reimbursed 
for  the  money  advanced.  The  agents. of  the  mortgagor  collected  the 
rents  and  made  all  necessary  repairs  and  gave  any  balance  there 
might  be  remaining  to  the  mortgagor,  who  afterwards  paid  over  the 
money  so  received  to  the  mortgagee.  All  the  money  received  by  the 
mortgagee  was  received  after  the  mortgagor's  bankruptcy.  It  was 
held  that  if  the  note  and  mortgage  are  considered  only  as  collateral 
security  for  the  performance  of  the  agreement  before  recited  the 
mortgagee  never  entered  upon  or  took  possession  of  the  mortgaged 
premises  either  for  the  purpose  of  foreclosure  or  to  collect  the  rents 
or  gave  any  notice  to  tenants  that  they  were  to  pay  the  rents  to  him. 
He  therefore  required  no  legal  title  to  the  rents.  ^® 

§  773.   A  lease  already  ezitting  at  the  date  of  the  mortgage  is  in 

no  way  invalidated  by  the  giving  of  the  mortgage.  It  is  then  a  para- 
mount interest,  and  the  mortgage  is  subject  to  it.^^  The  mortgagee 
has  only  the  rights  of  the  mortgagor  as  against  the  lessee.^* 

The  mortgagor  may,  of  course,  at  the  time  of  making  a  mortgage 
of  the  reversion,  release  the  tenant  from  the  payment  of  the  rents  ac- 
crued at  that  time ;  but  otherwise  the  rent  then  accruing  goes  with  the 
reversion,  and  the  mortgagee  is  entitled  to  it  if  he  gives  the  tenant  no- 
tice before  the  rent  day.^^ 

>o  Elmore  y.  Symonds,  183  Mass.  197;  Dillon  v.  Barnard,  21  WalL  430; 

321,  Mr.  Justice  Braley,  delivering  Ketchum  v.  St.  Louis,  101  U.  S.  306, 

the  judgment  of  the  Court,   said:  316.    ...    It    follows    that    the 

"On  the  facts  found  in  this  case  the  money  received  by  the  mortgagee  as 

mortgagee  stands  no  better  under  the  balance  of  rents  from  the  real 

the  agreement;  there  was  no  assign-  estate  as  well  as  Uie  sum  collected 

ment  of  the  rents,  or  even  an  order  by  him.  being  after  the  date  of  the 

to  the  tenants  to  pay  to  him.  When  adjudication  of  the  mortgagor  as  a 

collected  by  the  agents  they  turned  bankrupt,  was  income  from  real  es- 

over  the  balance,  by  check  to  the  tate  the  absolute  title  to  which  by 

mortgagor  their  principal  who  there-  operation  of  law  had  vested  in  the 

upon  indorsed  it  to  the  mortgagee,  trustee  in  bankruptcy  belonged  to 

Before  any  lien  can  arise  at -law  in  him  as  assets  of  the  bankrupt's  es- 

favor  of  the  defendant,   it  is  not  tate,  and  may  be  recovered  in  this 

enough    that    there    is   an   express  action     under    a    declaration     for 

promise    to    pay    from    a    particu-  money  had  and  received.     Hills  v. 

lar  fund,  but  there  must  be  some  Bearse,    9    Allen,    403;    Atkins    v. 

positive    act    of    appropriation    on  Equitable  Ass.  Soc.  132  Mass.  395." 

the    part    of    the    debtor    whereby  "  Enos  v.  Cook,  66  Cal.  175 ;  Amer- 

he    ceases    to    control    the    fund,  lean  Mortg.  Co.  v.  Turner,  95  Ala. 

and    the    creditor   without   his   aid  272,  11  So.  211. 

or    consent    can    collect    the    same  ^*  Hemphill  v.  Giles,  66  N.  C.  512. 

and    apply    it   in   payment    of   his  "De  Nicholls  v.  Saunders,  L.  R. 

debt.   Hall  v.  Jackson,  20  Pick.  194,  5  C.  P.  589. 
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But  a  payment  of  rents  in  advance  is  not  binding  upon  a  mort- 
gagee of  the  reversion;  "The  question  is,"  says  Mr.  Justice  Willes/* 
'Whether,  where  there  has  been  an  assignment  of  a  reversion,  payment 
of  rent  to  the  assignor  before  rent  day  takes  away  the  rights  of  the 
assignee  to  the  rent  so  completely  that,  if  he  should  give  notice  be- 
fore rent  day  of  the  assignment,  the  payment  would  still  be  good. 
There  would  be  an  obvious  injustice  in  that,  even  if  the  payment  were 
made  before  the  assignment,  because  a  person  who  bought  the  rever- 
sion, on  the  faith  that  the  rent  was  becoming  due,  would  be  defeated 
bv  a  transaction  between  the  landlord  and  tenant  of  which  he  had  no 
notice." 

§  774.  A  mortgage  of  premises  already  leased  is  an  assignment  of 
the  reversion.  It  is  an  established  rule  that  a  mortgagee,  upon  giv- 
ing notice  to  a  tenant  of  the  mortgaged  premises  under  a  lease  for 
years  given  prior  to  the  mortgage,  is  entitled  to  all  rent  accruing  and 
becoming  due  subsequent  to  the  execution  of  the  mortgage,  as  well 
that  in  arrear  at  the  time  of  giving  notice  as  that  which  accrues  after- 
wards. This  was  decided  in  the  time  of  Lord  Mansfield,  and  has  been 
a  recognized  principle  ever  since.  ^'^  The  mortgagee  becomes  entitled 
to  the  rent  without  any  attornment  by  the  tenant.  The  mere  execu- 
tion of  the  mortgage  subsequent  to  the  lease  operates  as  an  assignment 
of  the  reversion,  and  carries  the  rent  as  incident  to  it,  and  the  mort- 
gagee is  entitled,  upon  notice  to  the  tenant,  to  receive  the  rents  when- 
ever he  is  entitled  to  possession.  No  actual  entry  by  him  is  necessary. 
Bent  accrued  prior  to  the  mortgage  does  not  pass  as  incident  to 
the  reversion,  but  is  a  mere  chose  in  action  belonging  to  the  mort- 
•  gagor.**  But  rent  accruing  and  becoming  due  after  the  execution 
of  the  mortgage  does  pass  as  incident  to  the  reversion,  and  may  be 
recovered  of  the  lessee  after  notice  of  the  mortgage,  and  without  an 
actual  entry  by  the  mortgagee  upon  the  premises.  His  right  does  not 
extend  to  rents  already  due  when  the  mortgage  was  executed,  or  to 
rents  which  have  been  paid  to  the  mortgagor  before  notice  to  the  les- 
see of  the  mortgage.  ^^ 

>^De  Nicholls  v.  Saunders,  L.  R.  6  Met  76,  79,  37  Am.  Dec.  117;  Russell 

C.  P.  589.   And  see  Ck>ok  v.  Guerra,  y.  Allen,  2  Allen,  42;  Mirick  v.  Hop- 

1..  R.  7  C.  P.  132.  pin,  118  Mass.  582;  Kimball  v.  Lock- 

"Moss  V.  Gallimore,  Doug.   279;  wood,  6  R.  I.  138;  King  v.  Housa- 

Rogers  v.  Humphreys,  4  Ad.  ft  E.  tonic  R.  Co.  45  Conn.  226;  English 

299;  RawBon  v.  Eicke,  7  Ad.  ft  El.  v.  Key,  39  Ala.  113;  Tubb  v.  Fort,  58 

51;    Trent  v.  Hunt,  9  Exch.  14,  4  Ala.   277;    Coffey  v.  Hunt,  75  Ala. 

Kent.  Com.  165,  1  Smith's  Lead.  Cas.  236;  Kimball  v.  Pike,  18  N.  H.  419. 
310;  Teal  v.  Walker,  111  U.  S.  242,        "King  v.   Housatonic  R.   Co.  45 

4  Sup.  Ct  420;   Newall  v.  W^rlght,  Conn.  226. 

3  Mass.  138,  3  Am.  Dec.  98;  Fitch-        "Russell  v.   Allen,   2  Allen,   42; 

burg  Cotton  Manuf .  Corp.  v.  Melven,  Mirick  v.  Hoppin,  118  Mass.  682. 
16  Mass.  268;  Burden  v.  Thayer,  3 

62— JoNRs'  Most. 
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The  mortgagee  as  assignee  of  the  reversion  has  the  same  rights 
against  the  lessee  and  those  claiming  under  him  that  the  mortgagor 
had^  and  no  other  than  he  had,  so  long  as  the  term  continues  and 
the  tenant  acknowledges  his  title.  ^'  If  the  lessee  has  given  notes 
for  the  annual  rent  reserved  for  the  term  of  the  lease^  and  the  les- 
sor^  after  mortgaging  the  land,  assigns  the  notes  to  a  third  person, 
upon  the  foreclosure  of  the  mortgage  the  purchaser  at  the  sale  is 
entitled  to  the  rents  as  against  the  holder  of  the  rent  notes,  since 
the  rent  passed  by  the  mortgage  and  the  sale  thereunder  as  ^'a  heredit- 
ament/'i* 

§  775.   To  entitle  the  mortgi^e  to  the  rents  as  against  the  mort- 
gagor, it  is  not  necessary  that  his  entry  should  be  effectual  for  the  pur- 
pose of  foreclosure,  but  any  possession  taken  by  him  with  notice 
to  the  tenants  to  pay  the  rent  to  him  is  sufficient.*®     The  mort- 
gagor cannot  recover  for  rents  that  accrue  afterwards.    To  an  ac- 
tion by  him  on  the  covenants  of  the  lease,  the  entry  of  the  mort- 
gagee and  the  promise  of  the  lessee  to  pay  him  are  a  good  defence. 
Where  the  mortgagor  has  appointed  an  agent  .to  receive  the  rents 
of  the  mortgaged  estate,  a  notice  to  him  by  the  mortgagee  to  pay 
the  rents  when  collected  to  himself  is  a  termination  of  the  mortga- 
gor's tenancy  at  will,  and  the  agent  will  hold  the  rents  subsequently 
accruing  as  trustee  of  the  mortgagee.*^    If  the  tenant,  after  receiv- 
ing notice  from  the  mortgagee  entitled  to  possession  that  he  claims 
the  rents,  pays  them  to  the  mortgagor,  he  is  not  absolved  from  the 
legal  obligation  to  pay  the  same  to  the  mortgagee.'* 

Unless  there  is  an  attornment  by  the  lessee  to  the  mortgagee,  the 
latter  cannot,  either  before  or  after  default,  demand  the  benefits  of* 
the  lease  without  the  lessee's  consent.  He  cannot  distrain,  or  bring 
an  action,  either  at  law  or  in  equity,  for  the  rents  payable  by  the 
lessee,  nor  is  he  entitled  to  enforce  the  covenants  of  the  lease.  His 
remedy  is  to  foreclose  upon  default  of  the  mortgagor,  or  to  take  pos- 
session of  the  premises ;  and  either  course  operates  as  an  eviction  of 
the  tenant  by  title  paramount,  and  leaves  him  at  liberty  to  termi- 
nate the  lease,**  in  case  this  was  made  after  the  mortgage. 

§  776.   A  mortgagor  cannot  make  a  lease  of  the  mortgaged  prett- 
ises  which  will  be  binding  upon  the  mortgi^e.**    Upon  a  breach  of 

'•Rogers  v.  Humphreys,  4  Ad.  ft  "Crosby  v.  Harlow,  21  Me.  499,  J8 

El.  299,  313,  per  Lord  Denman.  C.  Am.  Dec.  276. 

J. ;  Globe  Marble  Mills  Co.  v.  Quinn,  "  Watford  v.  Gates,  57  Ala.  290. 

76  N.  Y.  23,  32  Am.  Rep.  259.  "  Moran  v.  Pitteburgh.  ftc  R.  Co. 

"Dunton  v.  Sharpe,  70  Miss.  860,  32  Fed.  878;  Teal  v.  Walker,  111  tJ. 

11  So.  168.  S.  242,  4  Sup.  Ct.  420. 

» Stone  V.  Patterson.  19  Pick.  476,  »•  McDermott   v.    Burke.   16  Cal. 

31  Am.  Dec.  166;  Welch  v.  Adams,  1  580:  Russum  v.  Wanser,  53  Md.  92; 

Met.  494.  Moran  v.  Pitteburgh,  fta  R.  Go.  S2 
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the  condition  the  mortgagee  may  enter^  and  treat  the  lessee  as  a 
trespasser,  and  without  notice  bring  ejectment.**  If  the  mortgagee 
after  entry  accepts  rent  from  such  lessee^  the  relation  of  landlord  and 
tenant  is  thereby  created,  but  this  tenancy  will  be  deemed  one  from 
year  to  year,  and  not  for  the  term  of  the  original  lease.**  The  mort- 
gagee can  no  longer  treat  the  leasee  as  a  trespasser.*^ 

Whether  the  tenant'  has  actual  notice  of  the  mortgage  or  not  makes 
no  difference  if  the  mortgage  be  recorded ;  it  is  then  constructive  no- 
tice, and  affects  one  who  becomes  the  tenant  of  the  mortgagor  as  much 
as  it  affects  a  purchaser.*'  The  mortgagor  has  no  implied  power  to 
bind  the  mortgagee  by  lease.** 

A  mortgagor's  lease  is,  however,  good,  as  between  the  parties,  by 
virtue  of  the  contract,  and  upon  a  subsequent  discharge  of  the  mort- 
gage the  defect  in  the  lessee's  title  is  removed.  But  the  tenant  can- 
not compel  the  mortgagor  to  pay  off  the  mortgage  in  order  that  his 
lease  may  be  perfected ;  but  he  is  left  to  his  remedy  at  law  for  dam- 
ages.*® It  is  avoided  only  upon  the  interference  of  the  mortgagee, 
and  until  that  time  the  mortgagor  is  entitled  to  receive  the  rent  to  his 
own  use,  and  to  enforce  the  payment  of  it  by  action  in  his  own  name. 

§  777.  The  r^htt  and  liabilitieB  of  the  parties  under  a  lease  made 
after  the  mortgage  are  very  different  from  those  which  exist  when  the 
mortgage  is  made  after  the  lease.  There  is  then  no  privity  "of  con- 
tract between  the  mortgagee  and  the  lessee  of  mortgaged  land,  and 
until  actual  entry  by  the  mortgagee,  or  the  lessee  expressly  promises 
to  pay  rent  to  him,  he  can  maintain  no  action  against  the  lessee  to  re- 
cover it.**  He  cannot  by  mere  notice  compel  the  tenant  to  pay  rent 
to  him,  and  his  title  to  rent  does  not  accrue  until  he  has  obtained  pos- 
session of  the  mortgaged  estate ;  but  if  the  tenants  of  the  mortgagor 
pay  rent  to  the  mortgagee,  they  thereby  by  attornment  become  his 
tenants,  and  entitle  him  from  that  time  to  receive  the  rents.** 

The  mortgagee  may  treat  a  lessee  holding  under  a  lease  from  the 
mortgagor  as  a  trespasser,  and  eject  him;  but  unless  the  tenant  has 


Fed.  87S;  American  Mortg.  Co.  v. 
Turner,  96  Ala.  272,  11  So.  211. 

'Thunder  v.  Belcher,  8  Bast,  449; 
Rogers  v.  Humphreys,  4  Ad.  ft  BL 
299,  per  Lord  Denman. 

"  Hughes  V.  Bucknell,  8  Car.  ft  P. 
566. 

"  Birch  V.  Wright,  1  T.  R.  378. 

'"Thompson  v.  Flathers,  45  La. 
Ann.  120,  12  So.  245. 

'Henshaw  v.  Wells,  9  Humph. 
568. 

"^Costlgan  V.  Hastier.  2  Sch.  ft 
Lef.   160.    See  Howe  v.   Hunt,  31 


Beav.  420;  Carpenter  v.  Parker,  8 
C.  B.  N.  S.  206. 

•»  Trent  v.  Hunt,  9  Bzch.  14,  22, 
per  Alderson,  B. 

Teal  V.  Walker,  111  U.  S.  242,  4 
Sup.  Ct  420;  Morse  v.  Goddard,  13 
Met.  177,  46  Am.  Dec.  728;  Field  v. 
Swan,  10  Met.  112;  Mass.  Hospital 
Life  Ins.  Co.  v.  Wilson,  10  Met  126; 
White  V.  Wear,  4  Mo.  App.  841; 
Noyes  v.  Rich,  52  Me.  115;  Long  v. 
Wade,  70  Me.  358. 

"Kimball  v.  Lockwood,  6  R.  I. 
138. 
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attorned  to  him^  he  cannot  distrain  or  bring  an  action  for  rent,  as 
tiiere  is  no  relation  of  landlord  and  tenant  between  them.''  A  mere 
notice  by  the  mortgagee  to  the  tenant  to  pay  the  rent  to  him,  to  which 
the  tenant  does  not  consent,  or  upon  which  he  does  not  act,  does  not 
make  the  tenant  liable  to  him  in  an  action  for  rent,  nor  does  a  request 
by  the  mortgagor  that  he  will  pay  to  the  mortgagee  have  this  eflfect."* 
If  the  tenants  under  such  a  lease  attorn  to  the  mortgagee  after  a 
breach  of  the  condition  which  gives  him  the  right  of  entry,  they  there- 
by become  his  tenants  and  debar  the  mortgagor  from  recovering  from 
them.'^  The  mortgagee,  as  between  him  and  the  mortgagor,  has  then 
the  right  to  enter  and  take  possession  of  the  premises;  and  if  the 
tenant  yields  up  possession  to  the  mortgagee,  he  does  voluntarily  what 
the  law  will  compel  him  to  do.  By  attornment  he  does  not  injure  the 
mortgagor,  and  he  saves  himself  the  costs  of  an  eviction  by  the  mort- 
gagee. His  attornment  is  a  good  defence  to  an  action  by  the  mort- 
gagor for  the  rent,'*  or  to  an  action  to  recover  possession  of  the  prop- 


"  Rogers  v.  Humphreys,  4  Ad.  ft 
EL  299,  313,  per  Lord  Denman,  C.  J. 

"« Evans  v.  Elliot,  9  Ad.  ft  El.  342. 

In  Alabama  It  is  provided  that 
every  conveyance  of  an  estate  is 
good  and  effectual  without  attorn- 
ment of  the  tenant;  but  that  no  ten- 
ant is  liable  who  has  paid  his  rent 
without  notice  of  such  conveyance. 
Code  1886,  §  1823. 

The  mortgagee  is  entitled  to  the 
rents  upon  giving  notice  to  the  ten- 
ant. Marx  V.  Marx,  61  Ala.  222; 
Knox  V.  Easton,  38  Ala.  345;  Hut- 
chinson V.  Dearlng,  20  Ala.  798; 
Mansony  v.  U.  S.  Bank,  4  Ala.  735; 
Coker  v.  Pearsall,  6  Ala.  542;  Branch 
Bank  v.  Pry,  23  Ala.  770. 

Moreover,  after  a  sale  under  a  de- 
cree, or  under  any  deed  of  trust  or 
power  of  sale  in  a  mortgage,  the 
same  may  be  redeemed  by  the  debtor 
from  the  purchaser  or  his  vendee 
within  two  years:  possession  must 
be  delivered  to  the  purchaser  within 
ten  days  after  Uie  sale.  "If  the  land 
is  in  the  possession  of  a  tenant,  no- 
tice to  him  by  the  purchaser,  or  his 
vendee,  of  the  purchase,  after  the 
lapse  of  ten  days  from  the  time  of 
the  sale,  and  that  it  has  not  been  re- 
deemed, vests  the  right  to  the  pos- 
session in  him  in  the  same  manner  as 
if  such  tenant  had  attorned  to  him." 
Code  1880,  §  1879.  This  provision 
does  not,  however,  create  the  rela- 
tion of  landlord  and  tenant  between 
the  purchaser  and  the  tenant  of  the 
mortgagor.   American  Mortgage  Co. 


V.  Turner,  95  Ala.  272,  11  So.  211, 
per  Coleman,  J.  "To  so  hold  would 
lead  to  the  conclusion  that  a  mort- 
gagor, by  a  letting  subsequent  to  the 
mortgage,  could  invest  his  tenant 
with  a  greater  interest  than  he  him- 
self possessed." 

"Kimball  v.  Lockwood,  6  R.  I. 
138;  Hemphill  v.  Giles,  66  N.  C.  512. 
And  see  Higginbotham  v.  Barton, 
11  Ad.  ft  El.  307,  315. 

**  Adams  v.  Bigelow,  128  Mass. 
365;  Cook  v.  Johnson,  121  Mass. 
326;  Knowles  v.  Masmard,  13  Met. 
352;  Smith  v.  Shepard,  15  Pick.  147, 
25  Am.  Dec.  432;  Maglll  v.  Hinsdale, 
6  Conn.  464,  16  Am.  Dec.  701;  Jones 
V.  Clark,  20  Johns.  51;  Jackson  v. 
De  Lancey,  11  Johns.  365.  See  Sou- 
ders  V.  Vansickle,  8  N.  J.  L.  313, 
315;  Blain  v.  Rivard,  19  111.  App. 
477. 

In  Iowa  it  is  provided  by  statute 
that  the  attornment  of  a  tenant  to  a 
stranger  is  void  unless  made  to  a 
mortgagee  after  the  mortgage  has 
been  forfeited.  It  is  also  provided 
the  mortgagor  may  redeem  within 
one  year  after  a  foreclosure  sale, 
and  that  he  is  in  the  mean  time  en- 
titled to  possession.  Under  these 
provisions  the  construction  is  that 
there  can  be  no  valid  attornment  of 
a  tenant  to  a  mortgagee  until  the 
expiration  of  the  mortgagor's  right 
of  redemption.  Mills  v.  Heaton,  52 
Iowa,  215,  2  N.  W.  1112;  Mills  v. 
Hamilton,  49  Iowa,  105. 
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erty  by  a  Bummary  proceeding.*^  The  tenant  in  such  case  does  not 
dispute  the  title  of  his  landlord,  but  justifies  his  possession  under  it.. 

It  is  no  answer  to  a  claim  for  rent  by  a  second  mortgagee  who  has 
entered  that  there  is  a  prior  mortgage,  under  which  no  entry  has  been 
made.'* 

Until  the  tenant  has  attorned  to  the  mortgagee,  he  is  liable  to  the 
lessor  for  rent,  though  the  latter  be  insolvent,  and  the  mortgagee 
threatens  foreclosure.** 

If  the  holder  of  an  existing  mortgage  accepts  from  the  mortgagor 
a  lease  of  the  mortgaged  premises,  covenanting  therein  to  pay  rent, 
he  cannot  resist  payment  of  the  rent  before  breach  of  the  condition  of 
the  mortgage.*® 

§  778.  But  in  a  State  where  a  mortgage  it  regarded  at  oonveying 
no  title  to  the  mortgagee,  and  the  right  of  possession  until  foreclosure 
and  sale  is  assured  to  the  mortgagor  by  statute,  it  has  been  held  that 
there  is  nothing  to  rest  an  attornment  upon,  and  that  this  doctrine 
has  no  application.  The  verbal  agreement  of  the  tenant  to  pay  rent 
to  the  mortgagee  does  not  continue  the  existing  tenancy,  simply  put- 
ting the  mortgagee  in  place  of  the  mortgagor  as  landlord ;  but  it  is  a 
new  undertaking,  and  must  be  valid  as  a  new  agreement  if  valid  at 
all." 

§  779.   Tenants  cannot  be  allowed  compensation  for  improTements, 

although  they  have  taken  leases  for  a  term  of  years,  with  a  certain 
rent,  and  have  made  advancements  of  money  to  the  mortgagor  under 
an  agreement  that  he  should  expend  it  in  buildings  and  improvements, 
and  he  so  spends  it.** 

If  the  mortgagor,  or  his  tenants,  or  others  claiming  under  him, 
make  improvements,  they  can  avail  themselves  of  their  improvements 
by  paying  the  mortgage  debt. 

If,  during  the  pendency  of  an  action  to  foreclose  a  mortgage,  the 
mortgagor  makes  leases  under  which  the  lessees  enter  and  retain  actual 


"  Breitenbucher  v.  McElroy  (N. 
J.),  2  N.  J.  Law  J.  157. 

»Cavl8  V.  McClary,  5  N.  H.  529. 

"McDowen  V.  Hendrix,  67  Ind. 
513. 

«»Newall  V.  Wright,  3  Mass.  138; 
Brastow  v.  Barrett,  82  Me.  456,  19 
Atl.  916. 

"Hogsett  V.  Bills,  17  Mich.  351. 
Mr.  Justice  Ohristlancy  said:  "If  it 
be  said  that,  though  the  mortgage 
does  not  give  the  mortgagee  the 
right  to  possession  against  the  will 
of  the  mortgagor,  yet,  by  the  con- 
sent of  the  mortgagor  and  the  ten- 


ant, he  may  be  let  into  possession, 
and  thus  acquire  the  right  to  rent; 
so,  I  reply,  may  any  other  person 
not  holding  a  mortgage  acquire  in 
the  same  way  the  right  to  posses- 
sion and  the  right  to  rent,  by  any 
valid  agreement  to  that  effect.  But, 
in  both  cases  alike,  I  think  it  would 
depend  upon  the  contract,  as  such, 
which  might  be  made  between  them, 
and  not  upon  the  doctrine  of  attorn- 
ment." See.  also,  Teal  v.  Walker, 
111  U.  S.  242,  4  Sup.  Ct.  397. 

*■  Haven  v.  Boston  ft  Worcester  R. 
Co.  8  Allen,  369. 
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possession  under  claim  of  rights  the  mortgagee,  after  recoyering  judg- 
ment for  possession  against  them^  is  entitled  to  recover  damages  for 
rents  and  profits  from  the  time  when  the  formal  possession  was  deliv- 
ered to  him ;  and  not  merely  for  the  rents  and  profits  of  the  land,  but 
also  for  the  rents  and  profits  of  buildings  erected  and  improvements 
made  on  the  premises  by  the  tenants,  although  they  had  reason  to 
believe  that  their  title  under  the  lease  was  valid.*' 

One  holding  a  mortgage  of  a  dwelling-house  is  not  liable  for  mis- 
representations as  to  its  sanitary  condition  made  by  the  mortgagor 
in  possession  in  letting  the  house,  unless  it  be  shown  that  the  mort- 
gagor was  acting  as  agent  of  the  mortgagee.  It  makes  no  difference 
that  the  mortgage  was  constituted  by  an  absolute  conveyance  intended 
as  security  only.** 

§  780.  Emblements. — ^A  mortgagor  is  subject  to  ejectment  without 
notice  whenever  the  mortgagee  has  the  right  to  enter,  and  the  mort- 
gagor is  not  entitled  to  the  growing  crops.**^  His  tenant  has  no  greater 
rights.  The  mortgagee  may  treat  him  as  a  trespasser;  he  may  enter 
immediately  and  take  the  emblements. 

By  foreclosure  and  sale,  the  purchaser  of  the  premises  becomes  en- 
titled to  the  possession  of  them,  and  to  all  the  crops  then  growing  on 
them;  and  a  lessee  holding  the  property  under  a  lease  from  the  mort- 
gagor made  subsequently  to  the  mortgage,  without  the  concurrence  of 
the  mortgagee,  has  no  greater  right  than  the  mortgagor  to  the  em- 
blements.** Under  such  a  lease  the  lessee  holds  subject  to  all  the  rights 
of  the  mortgagee,  unimpaired  and  unaffected,  and  is  liable  to  trespass 
for  taking  and  carrying  away  the  crops  growing  at  the  time  of  the 
sale. 

§  781.  No  one  but  the  mortgagee  can  take  advantage  of  the  in- 
validity of  a  lease  as  to  him. — ^Although  a  lease  made  by  a  mortgagor 
after  the  execution  of  the  mortgage  is  not  binding  upon  the  mort- 
gagee, and  the  lessee  holds  subject  to  the  rights  of  the  mortgagee,  yet 
if  the  mortgagee  does  not  object  to  the  lease  as  interfering  with  his 
rights,  or  as  impairing  the  security  the  mortgage  was  intended  to 
give,  or  that  there  has  been  any  forfeiture  of  the  conditions,  a  stranger 
should  not  be  permitted  to  volunteer  such  objections,  which  are  strictly 
technical,  in  order  to  avoid  liability  for  an  unauthorized  trespass. 
This  was  the  determination  of  the  Supreme  Court  of  Missouri  in  a 

^  Haven  v.  Adams,  4  Allen,  80.        Bank  v.  Wallace,  87  Me.  28,  32  Atl. 

^Tilden  v.  Greenwood,  149  Mass.    716. 
667,  22  N.  E.  45.  ""  See  t  607;  Lane  v.  King.  8  Wend. 

«See  §  e97,  776;   Rankin  v.  Kin-    584,  24  Am.  Dec.  105;   Downard  v. 
sey,  7  Bradw.  215;  Bangor  Savings    Groff,   40   Iowa,   597;    Anderson  v. 

Strauss,  98  111.  485. 
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case  where  the  lessee  under  such  a  lease  brought  suit  for  trespass  upon 
the  leased  premises  for  the  carrying  away  of  a  large  amount  of  lead 
ore.  The  defendant  was  not  allowed  to  set  up  the  invalidity  of  the 
lease  as  against  the  mortgagee/'^ 

§  782.  Doubtless  a  provision  may  be  made  in  a  mortgage,  which 
would  enable  the  mortgagor,  while  remaining  in  possession,  to  give 
leases  of  the  premises  which  would  be  binding  upon  the  mortgagee 
or  any  one  claiming  under  him  after  a  breach  of  the  condition  of  the 
mortgage,  and  possession  taken  by  him  under  it.  But  when  the  cir- 
cumstances are  such  that  the  power  reserved  by  the  mortgagor  to 
make  leases  is  repugnant  to  the  purposes  of  the  mortgage,  the  ezerdse 
of  it  will  not  avail  to  make  the  leases  valid  beyond  the  time  of  a  breach 
of  the  condition.  Such  was  held  to  be  the  case  where  a  railroad  com- 
pany executed  a  mortgage  to  trustees,  to  secure  bonds  of  the  form 
annexed  thereto,  which  contained  a  certificate  that  it  was  secured  by 
a  mortgage  of  real  estate,  and  the  mortgage  contained  a  provision 
authorizing  the  trustees,  upon  a  breach  of  the  condition,  at  the  re- 
quest of  the  bondholder,  to  take  possession  of  the  premises,  or  under 
certain  circumstances  to  sell  them  at  public  auction,  and  the  mortgage 
further  provided  that  until  breach  of  the  condition  the  mortgagor 
should  remain  in  undisturbed  possession  and  occupation,  ^'and  that 
nothing  herein  contained  shall  be  so  construed  as  to  prevent  said  cor- 
poration from  improving  said  real  estate,  or  making  leases  of  such 
parts  thereof  as  they  may  desire  and  have  opportunity  to  make.''*' 
Leases  were  made  by  the  corporation  for  a  long  term  of  years,  and  the 
rent  was  partly  paid  in  advance,  and,  the  mortgagees  having  subse- 
quently foreclosed  the  mortgage,  the  tenants  claimed  that  the  leases 
were  valid  by  virtue  of  this  clause.  In  construing  this  provision  in 
its  application  to  the  leases,  and  in  determining  whether  they  were 
within  the  right  reserved,  the  court  advert  to  the  purpose  for  which 
the  mortgage  was  made,  saying  that  it  was  not  made  to  secure  the 
mortgagees  their  private  claims,  but  debts  due  to  bondholders;  that' 
the  bonds  were  made  to  be  sold  in  the  market,  and  were  transferable 
by  delivery.  The  leases  provided  for  the  application  of  the  rents  to 
the  payment  for  improvements,  and  to  the  payment  of  interest  on 
bonds  of  the  corporation  held  by  the  lessees  in  a  way  to  create  a 
preference  over  the  bondholders  generally.  "If  the  right  to  create 
such  a  preference,"  say  the  court,  *Tiad  been  so  clearly  expressed  in 
the  mortgage,  and  stated  in  the  certificate  on  the  bonds,  as  that  all 
parties  understood  it,  the  bonds  must  have  been  regarded  as  unsound, 
and  would  have  had  little  or  no  market  value.    And  if  the  parties  to 

^  Kennett  v.  Plummer,  28  Mo.  142.        ^  Haven  v.  Adams,  4  Allen,  80. 
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the  mortgage  intended  that  such  a  right  should  be  reserved,  tbe  cer- 
tificate must  be  regarded  as  fraudulent^  and  as  designed  to  give  the 
bonds  a  fictitious  credit.  It  is  impossible  to  state  a  stronger  case  of 
repugnance  to  the  object  of  a  grant."  It  was  therefore  decided  that 
the  validity  of  the  leases  terminated  upon  breach  of  the  condition  of 
the  mortgage,  and  that  the  trustees  could  not,  by  an  oral  assent,  con- 
firm them  so  as  to  give  them  validity  for  a  longer  time. 

§  783.  A  lease  made  by  the  mortgagee  in  possestion  is  necessarily 
terminated  by  a  redemption  of  the  mortgage,  unless  there  has  been 
some  express  or  implied  authority  from  the  mortgagor  to  lease  for  a 
given  time.**  But  it  has  been  held  that  if  all  the  parties  are  before 
a  court  of  chancery,  the  court  will  not  direct  the  delivery  of  possession 
at  a  time  that  would  work  great  hardship  to  the  lessee.*®  Ordinarily, 
however,  the  mortgagor  may  upon  redemption  treat  the  mortgagee's 
tenant  as  a  trespasser,  and  recover  possession  without  notice,  just  as  a 
mortgagee  may  upon  entry  treat  the  mortgagor's  lessee.  The  only 
safety  for  a  lessee  in  taking  a  lease  of  premises  subject  to  a  mortgage 
is  to  obtain  the  concurrent  action  of  the  mortgagor  and  mortgagee  in 
the  execution  of  the  lease. 

A  mortgagee  havuQg  neither  the  possession  nor  the  right  of  posses- 
sion cannot  confer  either  upon  another  by  a  lease ;  and  in  fact  he  can 
convey  no  interest  by  such  lease,  save  his  bare  legal  title,  in  States 
where  the  mortgagee  has  such  title;  though  such  a  lease  may  be 
effectual  against  him  by  way  of  estoppel.*^* 

§  784.  An  assignment  by  a  mortgagee  in  possession  does  not  trans- 
fer any  rent  due  at  the  time  of  the  assignment  without  express  words 
to  that  effect ;  nor  does  it  pass  any  right  of  action  the  mortgagee  had 
for  any  appropriation  of  the  products  of  the  land  by  the  mortgagor  or 
any  other  person.**  In  Salmon  v.  Dean,*^  Ijord  Chancellor  Truro 
upon  this  question  said :  "One  would  think  that  this  was  a  very  ordi- 
nary matter:  men  are  in  the  daily  habit  of  conveying  estates,  and  if 
the  by-gone  rents  in  arrear  do  not  pass  by  a  conveyance  of  the  fee, 
what  is  the  rule  of  law  that  makes  a  difference  in  the  case  of  a  mort- 
gage ?"  In  conclusion,  he  added :  "I  am  unable  to  understand,  hav- 
ing listened  attentively  to  the  argument,  upon  what  principle  of  law 
or  equity  the  assignee  of  a  mortgage  can  claim  the  rent  due  before  the 
assignment  to  him,  he  not  pretending  that  the  assignment  contains  any 

•» Hungerford  v.  Clay,  9  Mod.  1;  "Union  Mut.  Life  Ins.  Co.  v.  Lov- 

Willard   v.    Harvey.    5    N.    H.    252;  Itt,  10  Neb.  301.  4  N.  W.  986. 

United    States   Mortg.   Co.   v.    Mar-  "Salmon   v.   Dean,  3   Mac.   ft  G. 

quam,  41  Oreg.  391.  69  Pac.  37,  41.  344;    Kimball    v.    Lewlston    Steam 

•"Holt  V.  Rees.  46  111.  181,  44  111.  Mill  Co.  55  Me.  494;  Oabbert  v.  Wal- 

30.  lace.  66  Miss.  618.  5  So.  394. 

"  3  Mac.  ft  G.  344. 
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words  of  transfer  beyond  those  incidental  to  the  transfer  of  the  mere 
mortgage/' 

§  785.  A  mortgage  of  a  leasehold  estate,  being  in  law  an  assign- 
ment of  the  lease,  makes  the  mortgagee  liable  npon  the  eovenants  of 
the  lease  for  the  payment  of  rent,  from  the  time  of  the.  mortgage,  as 
this  covenant  in  the  lease  runs  with  the  land,  and  binds  the  party 
holding  the  legal  estate.  It  makes  no  difference  whether  the  mort- 
gagee be  in  possession  or  not ;  if  he  is  assignee  of  the  entire  term,  he 
is  liable  on  the  real  covenants  of  the  lease.**  But  where,  as  in  New 
York,  a  mortgage  is  considered  as  a  mere  lien,  a  mortgagee  not  in 
possession  is  not  considered  as  an  assignee  of  the  entire  term,  and 
therefore  it  is  held  that  he  is  not  liable  for  rent  until  he  takes  posses- 
sion.**^ Where  the  registry  laws  of  a  State  require  the  recording  of  a 
mortgage  or  the  assignment  of  it  to  make  it  valid,  if  not  recorded  it  is 
ineffectual  to  pass  the  legal  estate,  and  liability  upon  these  covenants 
is  not  incurred  by  the  person  taking  such  unrecorded  instrument.*® 

In  making  a  xnortgage  of  a  leasehold  estate  it  is  often  preferable  for 
the  mortgagee  to  take  an  assignment  of  the  lease  for  a  period  short 
of  the  whole  term,  rather  than  a  formal  mortgage  of  the  leasehold 
estate  which  amounts  to  an  assignment  of  the  whole  term,  and  makes 
the  mortgagee  liable  upon  the  covenants  of  the  lease,  although  he  does 
not  enter  into  possession  of  the  property.  A  lease  or  an  assignment  of 
the  rents  for  a  period  short  of  the  whole  term  subjects  him  to  no  such 
liability ;  but  on  the  other  hand  it  is  not  so  complete  a  security,  espe- 
cially as  it  leaves  the  mortgagor  in  a  position  to  forfeit  and  defeat  the 
estate.  Therefore,  in  taking  security  upon  a  leasehold  estate,  the  mode 
of  effecting  it  is  a  matter  to  be  determined  according  to  the  circum- 
stances of  the  case. 

If  a  lessee  assign  his  estate  by  way  of  mortgage,  the  assignee  is 
liable  on  the  covenants  of  the  lease  to  pay  rent,  although  he  does  not 
actually  enter  and  take  possession  under  the  mortgage;  but  he  is  only 
liable  for  the  rent  which  accrues  after  the  taking  of  the  mortgage. 
The  covenants  of  the  lease  running  with  the  land,  it  is  regarded  as  a 
necessary  consequence  that  the  mortgagee,  by  becoming  vested  of  the 
whole  legal  estate,  is  liable  for  the  performance  of  the  covenants.  °' 

The  making  of  a  mortgage  of  a  leasehold  estate  is  a  breach  of  a 

^Williams  y.  Bosanquet,  1  Brod.  era'  Bank  v.  Mut.  Assurance  See.  4 

ft  B.  238,  overruling  Eaton  v.  Ja-  Leigh.  69. 

ques,  2  Doug.  455,  where  Lord  Mans-  '^Walton  v.  Cronly,  14  Wend.  63; 

field  held  that  a  mortgagee  out  of  Astor  v.  Miller,  2  Paige,  68;   Astor 

possession  was  not  liable.    See  Cal-  v.   Hoyt,    5    Wend.    603;    Childs   v. 

vert    V.     Bradley,    16     How.     580;  Clark,  3  Barb.  Ch.  52,  49  Am.  Dec. 

Lester  v.  Hardesty,  29  Md.  50;  May-  164. 

hew  V.  Hardesty,  8  Md.  479;   Ping-  "  Lester  v.  Hardesty,  29  Md.  50. 

rey  v.  Watkins,  15  Vt  479;   Farm-  "M'Murphy  v.  Minot,  4  N.  H.  251. 
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covenant  not  to  assign,  except^  perhaps,  where  a  mortgage  is  regarded 
as  a  mere  lien,  and  not  a  transfer  of  title.  °* 

The  mortgagee  of  a  leasehold  estate  is  entitled,  in  the  absence  of 
any  stipulation  to  the  contrary,  to  all  rents  that  subsequently  become 
due,  and  may  maintain  an  action  against  the  tenants  to  recover  them; 
but  he  has  no  right  to  the  rents  that  were  due  at  the  time  of  the  grant 
to  him  of  the  reversion.** 

The  mortgagee  is  entitled  to  the  benefit  of  any  covenants  contained 
in  the  lease  for  a  renewal  of  it,  and  his  lien  attaches  to  the  renewed 
lease.*® 

"  BlggB  V.  Pursell,  66  N.  T.  X98.  ~  Slee  v.  MaDh*^^i\  Oe«  I  Paige, 

■*  Burden  v.  Thayer,  8  Met  76,  87    48. 
Am.  Dec  X17. 
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ASSIGNMENT  OF  MOBTGAGBS. 


I.  A  formal  assignment,  78S-791. 

II.  Whether  an   assignment   may 

be  compelled,  792,  793. 

III.  Who   may-  make    an    assign- 

ment, 794-803. 

IV.  What    constitutes    an    assign- 

ment, 804-812. 


V.  Bquitable    assignments,     813- 

822. 
VI.  Construction  and  effect  of  as- 
signments, 823-888. 
VII.  Whether    an    assignee    takes 
subject  to  equities,  834-847. 


I.    A  Formal  Assignment 

§  786.  Form  of  assignment. — ^An  assignment  of  a  mortgage  is 
usually  effected  by  a  brief  form  in  which  the  mortgage  iri'dentified  by 
a  recital  of  the  names  of  the  parties  to  it^  of  its  date,  and  of  the  book 
and  page  in  the  registry  where  it  is  recorded,  without  any  other  de- 
scription of  the  property.  If  the  reference  to  the  mortgage  is  so 
deficient  that  the  register  cannot  tell  by  the  description  what  mort- 
gage is  intended,  and  therefore  omits  to  make  the  usual  reference  to 
the  assignment  on  the  margin  of  the  record  of  the  mortgage,  the  as- 
signee may  lose  all  benefit  of  the  record.^  It  is  usual  to  deliver  with 
the  assignment  the  original  mortgage;  but  this  is  not  essential.'  It 
is,  however,  essential  to  a  formal  and  complete  assignment  that  the 
note  or  bond  secured  by  the  mortgage  should  be  indorsed  or  otherwise 
assigned,  and  delivered  with  the  assignment  f  or,  at  any  rate,  that  an 
intention  should  be  manifest  to  assign  the  mortgage  debt,  to  which  the 
mortgage  is  only  an  incident  ;*  otherwise  the  assignment  will  only  pass 
a  naked  legal  title  to  the  land. 

The  deed  of  assignment  sometimes  contains  a  covenant  by  the 
assignor  that  he  has  good  right  and  lawful  authority  to  sell  and  con- 
vey the  mortgage.  This  is  a  covenant  that  the  mortgage  is  an  existing 
lien,  as  well  as  lawfully  transferred,  and  it  is  broken  by  the  existence 
of  a  previous  release  of  the  security,  or  of  any  defect  in  it  which  im- 
pairs or  destroys  it  as  an  effective  mortgage." 

*  Moore  v.  Sloan,  60  Barh.  442.  *  Hill  v.  Alexander,  2  Kan.  App. 

'Warden  v.  Adams,  15  Mass.  233.  651.  41  Pac.  1066. 

'  Bailey  v.  Gilliland,  2  Kan.  App.  >  Byles  v.  Lawrence,  36  Mich.  458. 
558,  44  Pac.  747. 
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§  787.  The  leg^al  title  to  a  mortgage  can  only  be  tranaferred  by 
deed,*  executed  with  due  formality,  with  words  of  conveyance,  ex- 
cept in  those  States  where  the  common  law  character  of  the  mortgage 
as  an  estate  in  land  has  given  place  to  the  doctrine  that  the  mortgage 
is  a  mere  chattel  interest. 

An  assignment,  though  indorsed  upon  the  mortgage  and  delivered 
with  it,  if  not  under  seal,  conveys  only  an  equitable  interest."^  It  does 
not  pass  the  legal  estate,  though  it  will  authorize  the  assignee  to  en- 
force the  mortgage  in  equity.®  It  must  also  contain  the  words  neces- 
sary in  an  ordinary  deed  of  land  to  pass  the  legal  estate,  as,  for  in- 
stance, words  of  grant ;"  but  an  assignment  which  purports  to  pass  all 
the  mortgagee's  interest  in  the  mortgaged  premises  and  the  debt  vests 
in  the  assignee  all  the  mortgagee's  rights,  and  not  merely  a  life  estate, 
though  no  words  of  inheritance  are  used  in  the  assignment.^* 

An  assignment  by  deed  puts  the  assignee  in  the  place  of  the  mort- 
gagee. It  is  ipso  facto  a  transfer  of  the  premises  covered  by  the 
mortgage.^*     It  passes  the  legal  estate,  and  enables  the  assignee  to 


*  Alabama:  Barron  v.  Barron,  122 
Ala.  194,  211,  25  So.  55;  Sanders  v. 
Cassady,  86  Ala.  246,  5  So.  503.  See 
New  England  Mortg.  Sec.  Co.  v. 
Clayton,  119  Ala.  361,  24  So.  362. 
Indiana:  Givan  v.  Doe,  7  Blackf. 
210;  Burton  v.  Baxter,  7  Blackf. 
297.  liaine:  Douglass  v.  Durin,  51 
Me.  121;  Smith  v.  Kelley,  27  Me. 
237,  46  Am.  Dec.  595;  Dorkray  v. 
Noble,  8  Me.  278;  Dwlnel  v.  Perley, 
32  Me.  197;  Lyford  v.  Ross,  33  Me. 
197;  Warren  v.  Homestead,  33  Me. 
256;  Vose  v.  Handy,  2  Me.  322,  11 
Am.  Dec.  101.  KLassaohUBetts:  War- 
den V.  Adams,  15  Mass.  233;  Adams 
V.  Parker.  12  Gray,  53.  North  Carq- 
llna:  Williams  v.  Teachey,  85  N.  C. 
402.  Texas:  Henderson  v.  Pilgrim, 
22  Tex.  464,  478.  Vermont:  TorreV 
v.  Deavitt,  53  Vt.  331.  Although 
the  language  of  the  assignment  cre- 
ates a  trust  in  the  assignee,  if  It 
vests  in  him  the  legal  title  he  can 
foreclose  it.  Phelps  v.  Townsley, 
10  Allen.  554. 

^  Adams  v.  Parker,  12  Gray,  53. 

•  Kinna  v.  Smith,  3  N.  J.  Eq.  14. 
*Cottrell  V.  Adams,  2  Biss.  351; 

Williams  v.  Teachey,  85  N.  C.  402; 
Lanigan  v.  Sweany.  58  Ark.  185,  13 
S.  W.  740.  The  proper  technical 
words  of  an  assignment  are  "assign, 
transfer,  and  set  over."  But  the 
words  "give,  grant,  bargain,  and 
sell."  or  any  other  words  which 
show  intent  of  the  parties  to  make 


a  complete  transfer,  will  amo^nt  to 
an  assignment 

In  New  Jersey  it  is  provided  by 
statute  that  mortgages  shall  be  as- 
signable at  law,  and  that  the  as- 
signee may  sue  in  his  own  name. 
The  assignment  must  be  in  writing, 
but  need  not  be  under  seal.  Nixon's 
Dig.  p.  613;  Mulford  v.  Peterson,  35 
N.  J.  L.  127. 

In  Pennsylvania,  also,  it  is  pro- 
vided that  an  assignee  may  main- 
tain scire  facias,  or  other  suit,  upon 
a  mortgage  and  bond  in  his  own 
name;  but  the  assignment  should  be 
a  formal  one,  under  seal,  and  at- 
tested by  two  witnesses,  1  Brightly's 
Pardon's  Dig.  p.  485.  And  see  Twit- 
chell  V.  McMurtrie.  77  Pa.  St  383. 
Although  a  formal  assignment 
passes  the  legal  estate,  and  the  asr 
signee  may  sue  in  his  own  name,  yet 
a  mortgage  is  not  considered  a  con- 
veyance of  real  estate,  except  in 
form,  while  it  is  in  fact  only  a  se 
curity  for  money.  McCandless  v. 
Engle,  51  Pa.  St  309. 

In  Dakota  an  assignee  cannot  fore- 
close a  mortgage  under  a  power 
without  a  written  assignment,  duly 
executed,  acknowledged,  and  re- 
corded. Civ.  Code,  §  313;  Hlckey  v. 
Richards,  3  Dak.  345. 

^°  Barnes  v.  Boardman,  149  Mass. 
106,  21  N.  B.  308. 

"Hills  V.  Bliot,  12  Mass.  26,  7 
Am.  Dec.  26;  Wiley  v.  Williamson. 
68  Me.  71. 
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foreclose  in  his  own  name.  The  mortgagee  has  no  longer  any  right 
or  interest  in^  or  claim  to,  the  lands  mortgaged,  and  an  action  in  his 
name  in  respect  to  them  can  be  no  longer  maintained;**  but  the  right 
of  action  is  in  the  assignee,  who  can  transfer  the  right  to  others.**  The 
mortgagee  can  no  longer  make  any  agreement  with  the  mortgagor 
which  can  affect  the  rights  of  the  assignee.** 

If  the  assignment  in  terms  assigns  the  mortgage  deed  and  the  debt 
thereby  secured,  it  is  an  assignment  of  the  entire  mortgage,  and  not 
merely  of  the  mortgagee's  interest  in  it  not  previously  conveyed,  al- 
though it  contains  the  language,  "and  all  my  right,  title,  and  interest 
in  the  premises  therein  described.^'  This  language  does  not  operate,  as 
it  might  in  a  common  deed  of  conveyance,  to  give  precedence  to  prior 
unrecorded  deeds  of  the  same  property.** 

The  second  or  third  or  any  subsequent  assignee,  taking  the  mortgage 
and  note  before  maturity,  takes  the  same  estate  and  the  same  rights 
that  the  first  assignee  had.*' 

An  assignment  is  effectual  between  the  parties  to  transfer  the  title 
without  acknowledgment  or  record.*^ 

An  assignment  may  be  made  of  a  part  interest  in  a  mortgage,  though 
this  interest  is  not  represented  by  a  separate  note  or  other  obligation. 
If  after  such  assignment  the  mortgagee  purchases  the  equity  of  re- 
demption, the  interest  of  the  assignee  is  not  extinguished,  but  he  may 
foreclose  the  mortgage  to  the  extent  of  his  interest  by  reason  of  the 
assignment.*' 

§  788.  Consideration. — ^Whiether  the  assignee  of  a  mortgage  has  paid 
value  for  it  or  not  does  not  concern  the  mortgagor,  except  in  reference 
to  his  interposing  an  equitable  defence  in  the  way  of  payment  or  set- 
off.** Although  the  assignee  has  purchased  the  mortgage  for  less  than 
the  amount  due  upon  it,  it  is  none  the  less  a  valid  security  for  the 
entire  debt.*®  An  assignment  to  an  attorney,  for  the  purpose  of  en- 
forcing collection  of  the  mortgage  debt,  is  a  valid  assignment,  and 
passes  the  legal  title  with  the  right  to  exercise  the  power  of  sale  given 


''Oould  V.  Newman,  6  Mass.  239; 
Marcus  v.  Dyer,  174  Mass.  64,  54  N. 
E.  362.  See  Reading  of  Judge 
Trowbridge,  8  Mass.  554;  Pryor  v. 
Wood,  31  Pa.  St.  142;  Woodnifl  v. 
Adair,  131  Ala.  530,  32  So.  515. 

"Woronieki  v.  Pariskiego,  74 
Conn.  224,  50  Atl.  562. 

**  Titus  V.  Haynes,  9  N.  Y.  Supp. 
742. 

"Wiley  V.  Williamson.  68  Me.  71. 

»•  Hoitt  V.  Webb,  36  N.  H.  158. 

"  Strever  v.  Earl,  60  Hun,  528,  15 


N.  Y.  Supp.  350;  Heilbnin  v.  Ham- 
mond, 13  Hun,  474. 

"  Strever  v.  Earl,  60  Hun,  528,  15 
N.  Y.  Supp.  350. 

"Adair  v.  Adair^  5  Mich.  204,  71 
Am.  Dec.  779;  Whitney  v.  Traynor, 
74  Wis.  289,  42  N.  W.  267;  Johnson 
V.  Beard,  93  Ala.  96,  9  So.  535. 

*  Warner  v.  Qouverneur,  1  Barb. 
36;  Knox  v.  Galligan,  21  Wis.  470; 
Pease  v.  Benson,  28  Me.  336;  Pratt 
V.  Poole,  61  Hun,  620,  15  N.  Y.  Supp. 
789;  Nelson  v.  Eaton,  26  N.  Y.  410. 
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by  the  mortgage.'^  But  one  who  buys  a  note  and  mortgage  which  are 
not  delivered  to  him,  making  only  a  nominal  payment,  prior  to  his 
receiving  notice  that  they  belong  to  another^  is  not  entitled  to  protec- 
tion as  a  bonft  fide  purchaser.'^ 

§  789.  After  a  mortgagee  has  been^  disseised  he  oannot  make  a  valid 
attoignment.^'  In  this  respect  the  general  doctrine  applies  that  a  dis- 
seisee, without  an  entry  and  delivery  of  the  deed  on  the  land,  cannot 
convey  a  title  valid  as  against  the  disseisor.'^  The  mortgagee  may  be 
disseised  by  a  stranger,  but  ordinarily  not  by  the  mortgagor,  for  the 
possession  of  the  mortgagor  is  the  possession  of  the  mortgagee,  and  is 
not  adverse ;  and  such  possession  is  therefore  no  obstacle  to  an  assign- 
ment.'* Even  exclusive  possession  by  the  mortgagor,  with  a  claim 
of  exclusive  ownership,  does  not  of  itself  amount  to  a  desseisin  of  the 
mortgagee.  The  possession  of  the  mortgagor  being  the  possession  of 
the  mortgagee,  it  follows  that  the  disseisin  of  the  mortgagor  is  the 
disseisin  of  the  mortgagee,  and  so  long  as  the  disseisor  is  in  possession 
the  mortgagee  cannot  pass  his  interest  in  the  land  by  a  deed  of  assign- 
ment.'* From  the  disseisin  of  the  mortgagor  an  intent  to  disseise  the 
mortgagee,  who  holds  under  him,  follows  as  a  matter  of  course,  unless 
the  disseisor  expressly  recognizes  the  mortgagee's  title.*^ 

A  second  mortgagee  may  make  a  valid  assignment  of  his  interest, 
although  he  has  at  the  time  been  ousted  from  possession  by  one  claim- 
ing imder  a  prior  mortgage  from  the  same  mortgagor.*' 

In  New  Hampshire  it  is  a  settled  rule  that  a  conveyance,  as  distin- 
guished from  an  assignment,  by  a  mortgagee  not  in  possession,  does 
not  pass  the  debt  secured  by  the  mortgage,  and  does  not  pass  any 
interest  in  the  land;  but  a  devise  of  his  interest  in  the  mortgaged 
premises  passes  the  debt  secured.  The  intention  of  the  testator  gov- 
erns the  construction  of  the  will." 

§  790.  Delivery  is,  of  course,  as  essential  to  the  validity  of  an  as- 
signment of  a  mortgage  as  it  is  to  the  validity  of  the  mortgage  itself; 
and  therefore  if  it  be  executed  and  acknowledged  and  made  complete 


*^  RuBBum  V.  Wan«er,  53  Md.  92. 

^  Haescig  v.  Brown,  34  Mich.  603. 
And  see  Dresser  v.  Mo.  ft  Iowa  R. 
Construction  Co.  93  U.  S.  92;  Camp- 
bell V.  Roach,  46  Ala.  667;  Weaver 
V.  Barden,  49  N.  T.  286,  291. 

"Holmes  v.  Turner's  Falls  Lum- 
ber Co.  160  Mass.  635,  28  N.  B.  309, 
per  Field.  J. 

**Dadmun  v.  Lamson,  9  Allen,  86; 
Hunt  V.  Hunt,  14  Pick.  374,  386,  26 
Am.  Dec.  400. 

•Murray  v.  Blackledge,  71  N.  C. 
492;    Sheridan  v.  Welch,   8  Allen, 


166.  And  see  James  v.  Morey,  2 
Cow.  246,  14  Am.  Dec.  475;  Con- 
verse V.  Searles,  10  Vt.  578;  Gould 
V.  Newman,  6  Mass.  239;  Reading 
of  Judge  Trowbridge,  8  Mass.  554. 

''Poignard  v.  Smith,  8  Pick.  272, 
6  Pick.  172. 

'  Dadmun  v.  Lamson.  9  Allen,  86; 
Lincoln  v.  Emerson.  108  Mass.  87. 

"Nichols  V.  Reynolds,  1  R.  I.  SO. 
36  Am.  Dec.  288. 

"Clark  V.  Clark.  56  N.  H.  105. 
and  cases  cited.    Siee  |  WW. 
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in  every  other  way,  if  it  be  not  delivered  to  the  assignee  it  amounts 
to  nothing.'®  A  second  assignment  to  a  bona  fide  purchaser  after  a 
previous  assigzmient  not  delivered^  though '  recorded^  is  entitled  to 
priority.'*  To  constitute  a  delivery  of, an  assignment^  an  intention 
to  pass  the  property-i-in  the  debt  and  mortgage  must  be  shown.  A 
request  by  the  assignor  to  the  assignee  to  have  the  assignment  re- 
corded as  soon  as  the  former  should  die,  when  it  is  shown  that  the 
assignee  did  not  have  exclusive  control  of  it,  but  that  the  assignor 
collected  interest  on  the  mortgage,  and  otherwise  treated  it  as  his  own 
property,  and  never  indorsed  or  delivered  the  mortgage  note,  makes 
manifest  an  intention  that  the  assignment  should  not  be  operative 
until  the  death  of  the  assignor;  and  consequently  it  is  a  nullity  as 
being  inconsistent  with  the  statute  of  wills.'* 

If  a  mortgagee  executes  and  acknowledges  an  assignment  in  blank, 
and  authorizes  an  agent  to  find  a  purchaser  and  fill  in  the  purchaser's 
name,  and  the  agent  delivers  it  to  the  purchaser,  who  has  no  knowl- 
edge of  the  agenf  s  filling  up  the  blank,  the  assignment  is  valid." 

§  791,  The  assignee  of  a  mortgafef  as  a  practieal  matter,  should 
always  give  notice  of  the  assignment  to  the  mortgagor,  so  as  to 
surely  protect  himself  against  payments  which  may  be  made  in  good 
faith  to  the  assignor.  Though  an  assignment  is  entitled  to  record  as 
a  conveyance,'^  the  recording  of  the  assignment  is  not  of  itself  notice 
to  the  mortgagor,  his  heirs  or  personal  representatives."  It  is  so  de- 
clared by  statute  in  several  States;"  but  the  statute  does  not  apply 
to  a  purchaser  of  the  equity  of  redemption.  He  is  chargeable  with 
notice  of  an  assignment  which  has  been  recorded  prior  to  his  pur- 
chase.'^   If  the  mortgage  secure  a  bond  or  other  non-negotiable  in- 

""Rose  V.  Kimball,  16  N.  J.  Bq.  Co.  v.  Smith,  2  Barb.  Cb.  S2;  Union 

186;  Ruckman  v.  Ruckman,  88  N.  J.  Ck)llege  v.  Wheeler,  61  N.  T.  88,  111; 

Eq.  354;  Rankin  v.  Major,  9  Iowa,  Johnson  v.  Carpenter,  7  Minn.  176; 

297;    Weed   v.    Hewlett,    12    N.   Y.  Hostetter   v.    Alexander,    22    Minn. 

Supp.  606,  86  N.  T.  St.  201.  559;    Redin   v.   Branhan,   43   Minn. 

"Brown  v.  Johnston,  7  Abb.  N.  C.  283,  45  N.  W.  445;  Olson  v.  North- 

188.  western    Guaranty    Loan    Co.     65 

"Shurtleff  v.  Francis,  118  Mass.  Minn.  475,  68  N.  W.  100;  Horstman 

154.  V.  Gerker,  49   Pa.   St  282,  88  Am. 

"Phelps  V.  Sullivan,  140  Mass.  86,  Dec.  501;  Foster  v.  Carson,  147  Pa. 

54  Am.  Rep.  442.  2  N.  £.  121.  St.    157,    23    Atl.    342;    Reeves    v. 

**See  S  479;  Parm'enter  v.  Oakley,  Hayes,  95  Ind.  521,  537;  Perkins  v. 

69  Iowa,  888,  28  N.  W.  653;  Kenosha  Matteson,  40  Kan.  165,  19  Pac.  688; 

Stove  Co.  V.  Shedd,  85  Iowa,  540,  48  Olds    v.    Cummings,    31    111.    188; 

N.  W.  933.  Towner  v.  McClelland.  110  111.  542; 

"•See   19  479,  956,  961;    Reed   v.  Buehler  v.  McCormick.  169  111.  269, 

Marble,    10   Paige.    409.    416;    Van  48  N.  E.  287;  Schultz  v.  Sroelowits, 

Keuren  v.  Corkins.  6  Thomp.  ft  C.  191  111.  249.  61  N.  E.  92. 

355.  4  Hun.  129.  66  N.  Y.  77;  James  *•!$  480. 

V.  Johnson.  6  John«».  Ch.  417,  427;  "See  9  479;   Brewster  v.  Cames, 

James  v.  Morey.  2  Cow.  246.  14  Am.  103  N.  T.  556,  9  N.  E.  323. 
Dec.  475;   N.  Y.  Life,  Tns.  A  Trust 
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strument^  the  fact  that  the  mortgagor,  in  paying  an  instalment  of  the 
interest  or  principal^  does  not  requite  the  production  of  the  mortgage 
bond  for  the  purpose  of  having  the  payment  indorsed  upon  it,  does 
not  raise  a  presumption  of  bad  faith  on  his  part ;  and  under  some  cir- 
cumstances no  such  presumption  would  arise  from  his  omission  to  re- 
quire a  delivery  up  of  the  securities,  upon  paying  oflE  the  whole  amount 
of  the  mortgage  debt;*®  though  under  other  circumstances  such  omis- 
sion would  make  him  chargeable  with  knowledge  of  a  prior  transfer, 
and  would  make  the  payment  ineffectual.**  If  the  assignee  of  a  mort- 
gage fails  to  give  notice  of  the  assignment,  and  so  acts  as  to  authorize 
the  mortgagor  to  believe  that  the  mortgagee  is  still  the  owner  of  it, 
he  is  estopped  from  denying  the  right  of  the  mortgagor  to  deal  with 
the  mortgagee  as  the  owner.*® 

But  negligence  is  not  imputable  to  the  assignee  of  a  mortgage  merely 
because  he  does  not  notify  the  mortgagor  timt  he  has  taken  an  assign- 
ment, or  because  he  receives  interest  from  a  third  person  who  offers 
to  see  that  he  receives  his  interest,  or  because  he  does  not  demand  pay- 
ment at  the  maturity  of  the  mortgage.*^  It  is  not  the  duty  of  the 
assignee  of  a  mortgage  and  note  to  notify  the  mortgagor  of  the  as- 
signment; but  it  is  the  duty  of  the  mortgagor  in  paying  the  mort- 
gage debt  to  the  original  mortgagee  to  require  the  actual  production 
of  the  note  secured.**  The  mere  fact  that  the  assignee  of  a  mort- 
gage and  the  note  thereby  secured,  before  maturity  allows  the  original 
mortgagee,  as  his  undisclosed  agent,  to  receive  payments  of  inter- 
est, does  not  as  matter  of  law,  justify  the  mortgagor  in  believing  that 
such  mortgagee  has  authority  to  receive  the  principal  before  it  be- 
comes due.** 

A  partner  made  a  note  and  mortgage  to  his  copartner  for  the 
benefit  of  the  firm,  and  the  latter  assigned  the  mortgage  to  his  wife. 
About  a  year  afterwards  the  affairs  of  the  partnership  were  set- 
tled, and  the  mortgagor  paid  his  share  of  the  mortgage  to  the  mort- 
gagee, having  no  notice  of  the  assignment,  and  the  mortgagee  prom- 
ised to  discharge  the  mortgage.    The  assignment  was  not  recorded 

.   "  Van     Keuren     v.     Corkins,     6  *•  McCabe  v.  Famsworth,  27  MIcli. 

Thomp.  ft  C.  355;  Hubbard  v.  Tur-  52. 

ner,  2  McLean,  619;  Brown  v.  Bly-  ^^Mulcahy  v.  Fenwick,  161  Mass. 

denburgh,  7  N.  Y.  141,  146;  Vann  v.  164,   36   N.   E.   689;    Biggerstaff  v. 

Marbury,  100  Ala.  438.  14  So.  273.  ■  Marston,   161   Mass.   101,   36   N.  E. 

»§§   956,  961;    Brown  v.  Blyden-  785. 

burgh.   7   N.   Y.   141.   57  Am.   Dec.  *»  Biggerstaff  v.  Marston,  161  Mass. 

606;   Doubleday  v.  Kress,  50  N.  Y.  101.  36  N.  E.  785;   Mulcahy  y.  Fen- 

410,    10   Am.    Rep.    502;    Foster   v.  wick,  161  Mass.  164,  36  N.  E.  689. 

Beals,    21   N.   Y.    247 ;    Mitchell   v.  ^  Biggerstaff  v.  Marston,  161  Mass. 

Cook,   17   How.    Pr.    110,    29   Barb.  101,  36  N.  E.  785. 
243;  Burhans  v.  Hutcheson,  25  Kan. 
625,  37  Am.  Rep.  274. 
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till  several  years  afterwards.    It  was  held  that  the  mortgagor  was  en- 
titled to  a  cancellation  and  discharge  of  the  mortgage.^^ 

II.  Whether  an  Assignment  may  be  compelled. 

§  792.  A  mortgagee  cannot  be  compelled  in  equity  to  assign  his 
mortgage,  on  receiving  payment,  in  order  that  subsequent  parties  in 
interest  may  adjust  their  respective  rights.  He  is  entitled  to  be  paid, 
or  to  proceed  to  foreclosure,  without  being  obliged  to  investigate  ti- 
tles arising  after  his  own.  He  may  release  his  interest  on  receiving 
payment,  and  leave  after-claimants  to  the  preferences  which  their 
respective  titles  give  them  when  his  mortgage  is  discharged.*" 

A  mortgagee  is  not  bound  to  protect  other  parties  who  have  in- 
terests in  the  property  by  assigning  his  mortgage  to  any  one.  His 
whole  duty  is  performed  by  releasing  his  interest  on  receiving  pay- 
ment. When,  therefore,  the  equity  of  redemption  of  a  bankrupt 
had  been  sold  by  his  assignee,  but  the  bankrupt  and  his  wife  having 
a  homestead,  and  the  wife  an  inchoate  right  of  dower,  sought  to  ob- 
tain an  assignment  of  the  mortgage  so  that  it  might  continue  as  se- 
curity for  the  amount  paid,  it  was  held  that  they  were  not  entitled  to 
an  assignment,  which  their  bill  prayed  for,  but  that  the  bill  might 
be  maintained  as  a  bill  to  redeem.**  Any  one  having  a  subsequent 
incumbrance  upon  the  mortgaged  estate  can  protect  his  interest  by 
paying  the  prior  mortgage  when  it  is  due,  and  he  thereupon  succeeds 
by  subrogation,  on  settled  principles  of  equity,  to  the  rights  and  in- 
terests of  such  prior  mortgagee  in  the  lands,  as  security  for  the  amount 
so  paid,  without  any  assignment  or  transfer  by  the  prior  mortgagee. 
He  is  not  entitled  to  an  assignment.*^ 

The  mere  fact  that  one  has  a  right  to  redeem  a  mortgage  does  not 
enable  him  to  compel  an  assignment  of  it  to  himself.  There  must 
be  some  equitable  reason  for  it,  as  that  the  redeeming  party  is  in  the 
position  of  a  surety  and  is  entitled  to  be  subrogated  to  the  position 

**  Ingalls  V.   Bond,   66  Mich.  33S,  ton,  21  R.  I.  568,  45  Atl.  580.     But 

33  N.  W.  404.  all  the  mortgagors  must  Join  in  the 

*  Butler  V.  Taylor,  5  Gray,  455;  request.    Green  v.  Walker,  22  R.  I. 

Taylor  v.  Porter,  7  Mass.  355;  Lyon  14,  45  Atl.  742. 

v.  Robbins,  45  Conn.  513;   Calkins  ^Lamb   v.   Montr  Me,   112   Mass. 

y.    Munsel,    2    Root    (Conn.),    333;  352;  Butler  v.  Taylor,  5  Gray,  455. 

McCulla  V.  Beadleston,  17  R.  I.  20,  And  see  McCabe  v.  Bellows,  7  Gray, 

20  Atl.  11;  Green  v.  Walker,  22  R.  148,  66  Am.  Dec.  467,  as  to  require- 

I.    14,    45    Atl.    742.      See    §  1086.  ment  that  the  whole  mortgage  be 

Otherwise  in  Hew  York:      Cole  v.  redeemed. 

Malcolm,  66  N.  Y.  363;  Frost  v.  Yon-  *^  Ellsworth   v.   Lockwood,    42    N. 

kers  Say.   Bank,  70  N.  Y.   553.   26  Y.  89,  96.  and  cases  cited;    Burnet 

Am.  Rep.  627.    Otherwise  by  statute  v.  Dennison.  5  Johns.  Ch.  35;  Hub- 

in   Rhode   Island:      G.   L.   Ch.   207,  bard  v.  Ascutney  Mill  Dam  Co.  20 

9  7;   Harvey  v.  Chapman,  22  R.  I.  Vt  402,  1  Am.  Dec.  41. 
316,  47  Atl.  888;   Atwood  v.  Charl- 

63 — Jones'  Mort. 


§  793] 


ASSIGNMENT   OF   HOBTGAGES. 


SM 


of  the  holder  of  the  mortgage,  or  that  the  mortgagee  or  the  mort- 
gagor, or  both  of  them,  were  about  to  do  something  to  injure  or  de* 
8troy  the  security.*' 

§  793.  Sometimes  an  assignment  may  be  compelled  in  a  court  of 
equity.  This  has  often  been  done  in  New  York  and  some  other  States 
for  the  protection  of  a  surety,  or  junior  incumbrancer,  though  not  oc- 
cupying the  position  of  a  surety,  when  in  other  States  he  would  be 
protected  under  the  general  principles  of  subrogation.** 

For  instance,  when  the  mortgagor  has  conveyed  the  premises  sub- 
ject to  the  mortgage,  and  the  holder  of  the  mortgage  afterwards  at- 
tempts to  enforce  it  against  him,  he  is  entitled  to  be  subrogated  to  the 
position  of  the  holder,  who  may  thereupon  be  ordered  to  assign  the 
bond  and  mortgage  to  him,  or  to  a  third  person  for  his  benefit,  on  re- 
ceiving the  amount  due  upon  it.*®  "This  cannot  prejudice  the  cred- 
itor, and  it  is  clearly  equitable  as  between  the  debtor  and  the  owner  of 
the  land.  He  clearly  has  no  right,  or  color  of  right,  justice,  or  equity, 
to  claim  that  he,  notwithstanding  the  conveyance  of  the  property  sub- 
ject to  the  mortgage,  and  thus  entitling  him  only  to  its  value  over 
and  above  it,  should  in  fact  enjoy  and  hold  it  discharged  of  the  in- 
cumbrance without  any  contribution  toward  its  discharge  and  satis- 
faction from  the  land.'^"^  It  is  proper,  too,  that  the  assignment  should 
be  made  to  another  person  for  the  benefit  of  the  mortgagor. 

An  assignment  in  such  cases  furnishes  the  only  complete  protec- 
tion, for  if  the  mortgagee  should  cancel  the  mortgage  upon  the  rec- 
ord, or  release  the  mortgaged  premises  upon  receiving  payment,  the 


^Ellsworth  V.  Lockwood,  42  N. 
T.  89,  96;  Vandercook  v.  Cohoes 
Sav.  Inst.  5  Hun,  641.  It  has  been 
erroneously  assumed  in  some  cases 
that  the  right  to  compel  an  assign- 
ment of  a  prior  mortgage  and  the 
debt  flows  from  the  right  of  re- 
demption. Pardee  v.  Van  Anken,  3 
Barb.  534,  536;  Jenkins  v.  Conti- 
nental Ins.  Co.  12  How.  Pr.  66. 
After  a  review  of  the  cases  upon 
this  point  in  New  York,  Sutherland, 
J.,  said,  in  Ellsworth  v.  Lockwood, 
42  N.  Y.  89,  96:  "Upon  the  whole, 
I  do  not  think  it  can  be  said  to  be 
the  law  of  this  State  that  the  right 
to  redeem  a  mortgage,  that  is.  the 
right  to  compel  the  holder  of  it  to 
accept  or  receive  payment  of  it  after 
it  is  due  and  payable,  carries  with 
it  the  right,  upon  such  redemption, 
to  an  assignment  of  the  mortgage, 
and  of  the  bond  or  other  instrument 
evidencing  the  mortgage  debt,  or  of 


either,  unless  the  redeeming  party 
has  the  position  of  surety,  or  can 
be  regarded  as  surety  for  the  mort- 
gage debt" 

•§  1087. 

"^New  York:  Johnson  v.  Zink,  52 
Barb.  396,  51  N.  Y.  333;  Howard  v. 
Robbins,  170  N.  Y.  498,  63  N.  B. 
530,  67  App.  Dlv.  245.  Minnesota: 
Daker  v.  Terrell,  8  Minn.  195. 
Xiohigan:  Moore  v.  Smith,  95  Mich. 
71,  54  N.  W.  701.  See,  also,  Mount 
V.  Suydam,  4  Sandf.  Ch.  399. 

Pennsylvania:  To  be  entitled  to 
an  assignment,  one  must  be  the 
holder  of  the  next  lien.  Bishop  v. 
Ogden,  9  Phila.  524. 

For  other  cases  in  which  an  as- 
signment may  be  compelled  in  equi- 
ty, see  Lyon's  Appeal,  61  Pa.  St  15. 

"^Per  Chief  Commissioner  Lott 
on  appeal.  In  Johnson  v.  Zink,  52 
Barb.  396. 
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owner  of  the  equity  of  redemption  might  sell  the  property  to  a  bona 
fide  purchaser,  or  a  creditor  of  his  might  attach  it  or  levy  an  execution 
upon  it. 

Where  two  mortgages  had  been  executed  upon  one  piece  of  prop- 
erty for  the  same  debt  and  an  assignee  of  one  of  the  mortgages  hav- 
ing been  given  an  election  between  the  two  instruments  he  chose  the 
one  for  foreclosure  which  had  not  been  assigned  to  him ;  but  it  was 
held  that  equity  would  look  to  the  substance  of  the  matter  and  treat 
the  assignment  as  covering  the  mortgage  upon  which  suit  was 
brought."* 

III.    Who  may  make  an  Assignment, 

§  794.  A  mortgage  made  to  two  persons  jointly,  to  secure  a  note 
payable  to  them  jointly,  may  be  assigned  by  one  of  them  in  the  name 
of  both ;  but  if  it  secujres  separate  debts,  both  must  join  in  an  assign- 
ment. ••  Where  a  mortgage  note  was  indorsed  to  two  persons,  each 
was  regarded  as  entitled  to  one-half  interest  in  the  note  and  the  pro- 
ceeds of  it,  and  was  held  to  be  incapable  of  transferring  any  other  or 
greater  interest.**  Where  a  mortgage  is  made  to  two  or  more  per- 
sons and  one  of  them  dies,  it  would  seem  that,  if  the  mortgage  was 
given  to  secure  a  joint  debt,  the  survivor  or  survivors  might  assign 
the  mortgage ;  but  if  given  to  secure  separate  debts  or  obligations,  it 
is  necessary  to  join  the  representatives  of  the  deceased  mortgagee."" 

§  796.  One  of  several  trustees  who  hold  a  mortgage  cannot  make 
a  valid  assignment  of  it."*  All  must  join.  On  the  death  of  one 
trustee  the  survivors  succeed  to  the  rights  to  which  all  of  them  were 
before  jointly  entitled.  But  a  mere  abandonment  or  mismanage- 
ment of  a  trust,  by  one  trustee,  does  not  divest  his  legal  interest  in  the 
trust  property  and  transfer  it  to  the  other  trustees.  Such  transfer 
can  be  made  only  by  deed,  or  by  some  legal  process."^ 

A  legatee  to  whom  a  mortgage  has  been  specifically  bequeathed, 
or  bequeathed  in  general  as  a  part  of  the  testator's  personal  prop- 
erty, to  hold  for  life,  with  remainder  over  to  others  after  the  death 
of  the  first  taker,  may  make  a  valid  assignment  of  the  mortgage,  in- 


"Conklin  v.  Buckley,  19  Wash. 
262,  53  Pac.  52. 

"Bruce  v.  Bonney,  12  Gray,  107, 
110,  71  Am.  Dec.  739.     See  S  185. 

••Herring  v.  Woodhull,  29  111.  92, 
81  Am.  Dec.  296. 

■*GilBon  v.  Gllson,  2  Allen,  115, 
117;  Blake  v.  Sanborn,  8  Gray,  156; 
Burnett  v.  Pratt,  22  Pick.  556. 

**  Austin  V.  Shaw,  10  Allen,  552; 
Webster  v.  Vandeventer,  6  Gray, 
428;  Wilbur  v.  Almy,  12  How.  180. 


"  Webster  v.  Vandeventer,  6  Gray, 
428.  In  this  case  one  of  the  per- 
sons to  whom,  "as  trustees  of  the 
society  of  Shakers  in  Enfield,"  a 
mortgage  had  been  assigned,  had 
left  the  society  and  moved  away, 
and  engaged  in  other  business.  He 
had,  moreover,  received  a  large 
sum  of  money  from  the  society  in 
consideration  of  his  claims. 
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asmuch  as  such  a  sale  may  be  necessary  in  order  to  obtain  the  income 
and  protect  the  property  from  loss.^® 

§  796.  An  executor  or  adminittralor  can  generally  assign  a  mort- 
gage without  a  license  for  that  purpose,  inasmuch  as  a  mortgage  is 
regarded  as  only  a  chattel  interest,  which  immediately  vests  in  the 
personal  representative  of  the  mortgagee  upon  his  decease.' • 

When  a  mortgage  has  been  foreclosed  in  the  hands  of  an  executor 
or  administrator,  the  chattel  interest  of  the  mortgage  has  then  be- 
come real  estate,  and  he  should  obtain  a  license  of  court  before  sell- 
ing the  premises ;  yet  in  such  case  a  conveyance  by  him  without  license 
would  not  be  void,  but  only  voidable  by  the  heirs  or  creditors  of  the 
deceased.*® 

796a.   In  general  one  of  two  or  more  ezeonton  or  adminiitratois 

may  make  a  valid  assignment  of  a  mortgage  without  the  others  join- 
ing in  the  act  of  transfer;*^  and  this  rule  has  been  held  to  apply  as 
well  to  a  mortgage  taken  by  executors  in  their  own  names  as  such,  as 
to  one  given  to  the  testator  in  his  lifetime,  provided  the  money  when 
received  would  be  assets  of  the  testator's  estate.** 

An  assignment  by  the  executors  of  the  mortgagee  to  a  son  of  the 
testator,  who  is  also  a  co-executor,  is  valid.** 

§  797.  Assignment  by  foreign  administrator. — ^Although  a  mort- 
gage is  regarded  as  a  mere  chattel  interest,  yet  a  foreign  administrator 
cannot,  by  virtue  of  his  appointment  in  another  State,  assign  the 
mortgage.**  Titles  to  real  estate  are  regulated  and  established  by  the 
lex  loci  rei  sitae;  and  whenever  the  official  act  of  an  executor  or  ad- 
ministrator is  necessary  to  make' title  to  real  estate,  his  authority  must 
appear  by  letters  testamentary,  or  letters  of  administration  granted  in 


"Sutphen  v.  Bills,  35  Mich.  446. 
And  see  Proctor  v.  Robinson,  35 
Mich.  284. 

"Ladd  V.  Wlggln,  35  N.  H.  421. 
69  Am.  Dec.  561;  Ex  parte  Blair,  13 
Met.  126;  Crooker  v.  Jewell,  31  Me. 
306;  Baldwin  v.  Hatchett,  56  Ala. 
461 ;  Llbby  v.  Mayberry,  80  Me.  137, 
13  Atl.  577 ;  Williams  v.  Teachey,  85 
N.  C.  402. 

In  Xassachnsettt,  by  statute  1788, 
ch.  51,  I  1,  sale  of  a  mortgage  might 
be  made  by  an  executor  or  adminis- 
trator without  license  of  the  pro- 
bate court,  in  case  the  mortgagee 
had  died  "before  recovery  of  seisin 
and  possession."  The  Rev.  Stat 
1836,  ch.  65,  §1  11, 14,  rendered  such 
license  necessary.  Ex  parte  Blair, 
13  Met  126.     But  by  statute  1849, 


ch.  47,  Gen.  Stat  ch.  96,  §  12,  and 
ch.  98,  9  5,  authority  was  given  to 
make  the  sale  without  license. 

**  Baldwin  v.  Tlmmlns,  3  Gray, 
302. 

*>Bac.  Ab.  Bxr's  ft  Admr's,  D.; 
George  v.  Baker,  3  Allen,  326  n.; 
Bogert  V.  Hertell,  4  Hill,  492;  Mu- 
tual Life  Ins.  Ck).  v.  Sturges,  33  N. 
J.  Eq.  328. 

••Bogert  V.  Hertell,  4  Hill,  492,  9 
Paige,  52,  3  Bdw.  Ch.  20.  The 
Court  of  Errors  overruled  the  opin- 
ions of  the  Chancellor  and  Vlce- 
Chancellor  to  the  contrary. 

"Hitchcock  V.  Merrick,  15  Wis. 
522. 

•*  Cutter  V.  Davenport  1  Pick.  81. 
11  Am.  Dec.  149. 
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the  state  where  the  land  is  situated.**  But  where  a  mortgage  is  not 
regarded  as  a  title  to  land,  but  merely  a  lien,  a  foreign  administrator 
can  make  a  valid  assignment,**  though  such  administrator  could  not 
maintain  a  suit  upon  the  mortgage.*^ 

§  798.  A  oorporation  may  assign  a  mortgage  which  it  holds.  It 
may  assign  the  debt,  and  the  mortgage  follows  as  an  incident.  This 
is  ^  even  in  a  State  where  it  is  held  that  a  corporation  cannot  exer- 
cise a  power  of  sale.**  A  treasurer  or  other  officer  of  a  corporation 
has  no  authority  by  virtue  of  his  office  merely,  and  aside  from  the 
authority  of  a  by-law  or  a  special  power  given  by  the  company,  to 
execute  an  assignment  of  a  mortgage,  and  his  use  of  the  seal  of  the 
corporation,  of  which  he  has  charge,  does  not  serve  to  give  the  as- 
signment so  made  by  him  any  validity.**  Of  course  a  subsequent 
ratification  of  the  act  by  the  corporation  will  supply  the  original  want 
of  authority,  and  make  the  act  valid. 

An  assignment  made  by  a  corporation  should  be  executed  in  the 
name  and  under  the  seal  of  the  corporation  and  not  in  the  name  of  an 
oflBcer  of  the  corporation,  under  his  hand  and  seal.  If,  however,  the 
mortgage  note  is  indorsed  by  the  treasurer  so  that  it  is  legally  trans- 
ferred, a  court  of  equity  would  correct  the  assignment,  or  treat  the 
mortgage  as  transferred  with  the  debf* 

§  799.  If  a  mortgage  be  made  or  assigned  to  certain  persons  as 
trustees  of  an  association  not  incorporated,  the  legal  title  vests  In 
these  persons  jointly,  and  no  valid  assignment  can  be  made  by  the  as- 
sociation, or  by  one  of  the  mortgagees,  but  all  must  join  in  the  deed 
in  order  to  make  a  valid  assignment.  ^^  In  the  absence  of  any  evi- 
dence that  power  of  alienation  by  such  trustees  is  restrained  by  the 
by-laws  of  the  association,  their  assignment  of  a  mortgage  will  pass 
the  legal  title.''* 

The  organization  of  a  voluntary  loan  fund  association  into  a  cor- 
poration does  not  transfer  their  property  without  a  formal  convey- 
ance or  assignment.^*  Neither  does  the  title  vest  in  new  trustees 
who  may  be  elected  from  time  to  time,  but  remains  in  the  original 
trustees  or  their  survivors  until  transferred  by  their  deed.^* 

^■HutcliinB  V.  State  Bank,  12  Met  ^Austin  v.  Shaw,  10  Allen.  662; 

421,  424.  Webster    v.    Vandeventer,    6    Gray, 

•Smith  V.  Tiffany,  16  Hun,  552;  428;    Chapin   v.   First  UniversaUst 

C  ne  V.  Nimocks,  78  Minn.  249,  80  Church,  8  Gray,  580. 

N.  W.  1056,  "Manahan  v.  Vamum,  11  Gray, 

«  §  18S8.  405. 

•  S  17S6.  "  Manahan  v.  Vamum,  11   Gray, 

•Jackson  v.   Campbell,   5  Wend.  405;  Holland  v.  Cnift,  3  Gray,  162, 

572;  England  v.  Dearborn,  141  Mass.  173. 

510.  692,  6  N.  B.  837.  "  Peabody   v.    Eastern    Methodist 

^*  Commonwealth  v.  Reading  Sav.  Society,  5  Allen,  640. 
Bank,  137  Mass.  431. 
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§  800.  A  mortgage  to  a  partnership  should  be  assigned  by  a  deed 
ezecnted  by  all  the  partners;  for  although  it  belongs  to  the  partner- 
ship, the  legal  estate  is  in  the  individual  members  of  it,  as  tenants 
in  common.  One  partner  cannot  make  a  legal  assignment  by  execut- 
ing an  assignment  in  the  name  of  the  firm/^  but  he  can  make  an 
equitable  assignment  by  a  transfer  of  the  debt ;  and  therefore  a  mort- 
gage to  a  partnership  to  secure  a  debt  due  the  firm  will  equitably  pass 
by  an  assignment  of  all  debts  due  the  firm,  executed  in  the  name  of 
the  firm  by  one  member  of  it,  to  secure  a  debt  due  from  the  firm  to 
the  assignee.'^*  Although  it  is  a  general  rule  that  a  partner  cannot 
bind  his  copartners  by  an  instrument  imder  seal,  yet,  as  he  can  make 
an  equitable  assignment  without  using  a  sealed  instrument  at  all,  the 
addition  of  a  seal  does  not  vitiate  such  an  assignment,  any  more  than 
the  addition  of  a  seal  to  a  bill  of  sale  of  goods  would  vitiate  the  sale.^' 

§  801.  Assignment  by  attorney. — ^A  mortgage  being  an  estate  or 
interest  in  land  can  be  assigned  only  by  deed.  An  attorney  exe- 
cuting an  assignment  in  behalf  of  his  principal  must  have  authority 
under  seal.  That  he  is  an  attorney  in  fact  is  not  sufficient,  without 
a  subsequent  ratification.  But  if  one  partner  execute  an  assign- 
ment in  behalf  of  his  copartner,  in  the  course  of  the  partnership 
business,  under  the  authority  of  the  partnership  articles  which  are 
under  seal,  and  provide  that  the  business  of  the  partnership  shall  be 
transacted  by  the  person  who  executed  the  assignment,  the  author- 
ity is  sufficient.  It  is  not  necessary  to  the  validity  of  the  foreclosure 
of  the  mortgage  so  assigned  that  the  authority  to  execute  the  assign- 
ment should  be  recorded.^* 

It  is  not  even  necessary  that  the  agent's  authority  should  be  in 
writing.  A  delivery  of  the  mortgage  by  the  agent,  in  pursuance  of 
the  owner's  instructions,  is  sufficient  to  transfer  the  equitable  title 
to  the  mortgage,  and  to  authorize  the  assignee  to  maintain  a  bill  in 
equity  to  foreclose  the  mortgage.''* 

§  80Si.  Mortgage  of  indemnity. — ^The  condition  of  a  mortgage  of 
indemnity  is  saved  if  the  debt  for  which  the  indemnity  is  taken  is 
paid  by  the  principal  debtor,  according  to  its  terms.  The  mortgage 
in  that  case  never  becomes  operative  and  available,  and  the  mort- 
gagee has  then  no  interest  which  he  can  assign.  It  is  immaterial  in 
this  respect  whether  the  original  debt  is  paid  by  the  mortgagor  in 

"And   see   Dillon   v.    Brown,   11        "^Everit  v.  Strong.  5  Hill,  163. 
Gray,   179,  71  Am.  Dec.   700.     See        "Morrison     v.     Mendenhall.     18 
IS  119-122.  Minn.  232.^  See  Atkinson  v.  Patter- 

'  Dubols'8  App.  38  Pa.  St.  231,  80    son,  46  Vt  760. 
Am.  Dec.  478.  "Moreland  v.  Houghton,  94  Mich. 

648,  64  N.  W.  286. 
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money  or  by  a  new  note,  with  other  sureties ;  .the  mortgagee  not  be- 
ing upon  the  renewed  note  is  exonerated  and  discharged  from  his  lia- 
bility, and  his  interest  under  his  mortgage  having  ceased,  he  cannot 
pass  any  interest  by  an  assignment  of  it,  even  to  the  new  sureties.*® 

A  mortgage  of  indemnity  is  assignable  after  the  mortgagee  has 
paid  the  debt  against  which  he  is  indemnified;  but  until  that  time 
he  has  nothing  that  he  can  assign.*^  If,  however,  he  procures  the 
payment  of  the  debt  by  a  third  person  for  his  benefit,  he  may  trans- 
fer the  mortgage  to  such  third  person  as  security  for  the  payment, 
although  this  be  done  before  the  maturity  of  the  debt ;  and  the  mort- 
gagor cannot  claim  that  such  payment  is  a  performance  of  the  con- 
dition of  the  mortgage,  so  as  to  revest  the  title  in  him.'* 

A  mortgage  given  in  part  to  secure  a  debt  of  the  mortgagor,  and 
in  part  to  secure  the  mortgagee  from  liability  as  surety,  is  assign- 
able, and  the  principal  creditor  is  not  entitled  to  be  subrogated  to 
the  mortgagor  as  against  the  assignee.'* 

A  mortgage  containing  a  personal  covenant  on  the  part v  of  the  mort- 
gagees "to  use  all  proper  diligence^*  to  reach  certain  outside  funds 
and  apply  same  on  the  mortgage  debt,  is  assignable,  when  the  mort- 
gagees have  fully  complied  with  all  the  obligations  assumed  in  the 
mortgage,  and  paid  the  debt  it  was  given  to  indemnify  them 
against.*'* 

It  must  appear,  however,  that  the  assignment  was  made,  or  at 
least  agreed  upon,  at  the  time  the  assignee  paid  the  debt  for  which 
the  mortgage  was  given  as  indemnity;  otherwise  the  payment  will 
discharge  the  debt,  and  the  assignment  will  not  pass  any  interest  as 
against  any  intervening  interest.  Thus,  for  instance,  where  a  third 
person,  under  an  agreement  with  the  principal  debtor,  and  not  with 

"*  Abbott  V.  Upton,  19  Pick.  434;  nipiack  Bank.  29  Conn.  25;  Carper 

Bonbam  v.  Galloway,  13  III.  68.  The  v.  Hunger,  62  Ind.  481;  Murray  v. 

condition   in   this   latter  case   was  Porter,  26  Neb.  288,  41  N.  W.  1111; 

that  if  the  mortgagor  should   pay  Pierce  v.  Batten,  3  Kan.  App.  396, 

and  satisfy  his  note,  by  renewal  or  42  Pac.  924. 

otherwise,      then      the      mortgage  **  Murray    v.    Catlett,    4    Greene, 

should  be  void;  and  it  was  renewed  108;    Camp  v.   Smith,  5   Conn.  80. 

with  different  sureties.  OHe  ground  The  condition  of  the  mortgage  in 

of  the  decision  was  that  a  transfer  this  case  was  that  the  mortgagor 

to  others  was  not  within  the  bon-  would  "well  and  truly  pay  said  note 

templation    of   the    parties   at   the  according  to  its  tenor."    Before  the 

time  of  the  execution  of  the  mort-  maturity  of  the  note  he  told  the 

gage.     But  the  same  decision  was  mortgagee  that  he  must  provide  for 

reached  in  the  former  case  without  the  note,  and  four  days  before  Jt 

this  special  form  of  condition.    See  became  due  the  mortgagee  arranged 

SI  S79-887.  for  its  payment  by  another  to  whom 

"Abbott  Y.  Upton,  19  Pick.  434;  he  transferred  the  mortgage. 

T7allace  v.  Goodall,  18  N.  H.  439;  ~$  888a;    Waller   v.   Oglesby,   85 

Hall-  Y.  Cushman.  16  N.  H.  462,  43  Tenn.  321,  3  S.  W.  504. 

Am.  Dec.  562;  Weeks  v.  Baton.  15  "■&  Smith  v.  Lusk,  119  Ala:  894,  24 

'N.  H.  145.    And  see  Jones  v.  Quin-  So.  256. 
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the  surety  who  held  the  mortgage,  paid  the  debt  in  three  instal- 
ments, but  did  not  take  an  assignment  of  the  mortgage  until  the 
time  of  paying  the  last  instalment,  it  was  held  that,  in  the  absence 
of  proof  of  any  arrangement  with  the  mortgagee  for  an  assignment, 
the  first  two  payments  extinguished  the  mortgage  pro  tanto,  and  that 
it  was  not  in  the  power  of  the  parties  to  revive  it  as  against  interven- 
ing incumbrancers.'* 

A  mortgage  which  is  expressly  made  to  secure  future  advances, 
9S  well  as  services  rendered  by  the  mortgagee  in  the  past  and  to  be 
rendered  in  future,  may,  with  the  verbal  consent  of  the  mortgagor, 
be  assigned  as  collateral  security  for  a  loan.'* 

§  803.  The  assignment  of  a  mortgage  conditioned  for  the  support 
of  the  mortgagees,  after  a  breach  of  the  condition,  does  not  operate  a*) 
a  release  of  the  claim  for  support.  The  assignee  may  claim  the  per- 
formance of  the.  condition  of  the  mortgage  for  the  benefit  of  the  mort- 
gagee. The  mortgagor  has  no  occasion  to  object  to  the  assignment. 
This  affects  his  rights  and  duties  in  only  one  respect :  if  he  has  notice 
of  the  assignment,  he  must  pay  to  the  assignee  any  sum  that  is  due  as 
damages  for  past  breaches  of  the  condition  to  support.'* 


IV.  What  constitutes  an  Assignment. 

§  804.  Assignment  of  mortgage  without  the  debt. — ^In  general, 
if  an  assignment  of  a  mortgage  be  made  without  any  transfer  of  the 
note,  bond,  or  debt  secured  by  the  mortgage,  the  assignee  takes  only  a 
naked  legal  estate,  which  he  will  hold  in  trust  for  the  owner  of  the 
note  or  other  mortgage  debt.'^  The  transfer  of  the  debt  is  essential 
to  an  effective  assignment  of  the  mortgage. 

When  it  is  said  that  a  transfer  of  a  mortgage  without  the  debt 
secured  by  it  is  a  nullity,"  the  qualification  should  be  made  that 


••  Pelton  V.  Knapp,  21  Wis.  63. 

■"  Hidden  v.  Kretzschmar,  37  Fed. 
465. 

"•See  §S  3S8-S95;  Mitchell  v. 
Burnham,  57  Me.  314;  Joslyn  v. 
Parlin.  54  Vt  670;  Savings  Bank  v. 
Holt  58  Vt.  166.  1  Atl.  486. 

"'Alabama:  Duval  v.  McLoskey, 
1  Ala.  708.  California:  Peters  v. 
Jamestown  Bridge  Co.  5  Cal.  834.  63 
Am.  Dec.  134.  Connecticut:  Far- 
rell  V.  Lewis,  56  Conn.  280,  14  Atl. 
931.  Florida:  Carter  v.  Bennett,  4 
Fla.  283.  Indiana:  Johnson  v.  Coi^ 
nett,  29  Ind.  58 ;  Hamilton  v.  Brown- 
ing. 94  Ind.  242.  Iowa:  Swan  v. 
Yaple,  35  Iowa,  ?48;  Pope  v.  Ja- 
cobus,  10   Iowa,   262;    Sangster   v. 


Love,  11  Iowa.  580.  Maine:  Lunt 
V.  Lunt,  71  Me.  377.  Xiehigaa: 
Bailey  v.  Gould.  Walk.  478.  Xinae- 
sota:  O'Mulcahy  v.  Holley,  28  Minn. 
31,  8  N.  W.  906.  Xitsonri:  Thayer 
V.  Qampbell,  9  Mo.  280.  Hew  Hamp- 
shire: Bell  V.  Morse,  6  N.  H.  205; 
Hutchins  V.  Carleton,  19  N.  H.  487. 
Hew  York:  Merritt  v.  Bartholick. 
36  N.  Y.  44,  47  Barb.  258;  Aymar 
V.  Bill,  5  Johns.  Ch.  570;  Jackson 
V.  Willard,  4  Johns.  41;  Cooper  v. 
Newland,  17  Abb.  Pr.  342.  Sontb 
Carolina:  Cleveland  v.  Cohrs,  10  S. 
C.  224. 

**  Carpenter  v.  Longan,  16  Wall. 
271;  Thayer  v.  Campbell,  9  Mo.  280. 
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where  the  mortgagee  has  possession  by  virtue  of  his  mortgage,  or 
where  the  mortgagee  is  not  in  possession,  but  the  condition  has  been 
broken^  a  conveyance  or  assignment  of  the  mortgaged  premises  would 
be  valid  to  transfer  the  right  of  possession.'* 

A  purchaser  of  the  mortgage  title,  not  finding  the  note  in  the 
possession  of  the  mortgagee,  is  held  to  take  it  subject  to  the  rights 
of  any  person  to  whom  the  mortgage  debt  has  been  previously  as- 
signed.**  If,  however,  a  mortgagee  makes  a  deed  or  release  of  the 
premises  or  a  part  of  them  to  a  person  holding  from  other  sources 
a  valid  title  to  the  premises  subject  only  to  the  incumbrance  of  the 
mortgage,  and  who  has  no  object  in  acquiring  possession  of  the  per- 
sonal obligation,  but  is  only  concerned  in  perfecting  his  title,  a  deed 
or  transfer,  unaccompanied  with  the  mortgage  debt,  avails  to  dis- 
charge the  mortgage  lien.  If,  therefore,  the  purchaser  of  a  portion 
of  an  estate  subject  to  a  mortgage,  which  the  mortgagee  has  assigned 
by  an  unrecorded  assignment,  afterwards  takes  a  quitclaim  deed  of 
the  whole  estate  from  the  mortgagee,  he  acquires  a  good  title  to  the 
part  which  he  previously  held  as  against  the  mortgagee;  but  as  to 
the  residue,  no  such  title  as  would  prevail  against  the  prior  pur- 
chaser of  the  mortgage  debt  accompanied  by  an  assignment  of  the 
mortgage,  though  not  recorded.*^ 

§  806.   An  assignment  of  the  mortgage  generally  carries  the  debt 

The  assignment  of  itself  conveys  the  right  to  receive  payment  of  the 
notes,  if  these  be  actually  sold  and  delivered  to  the  assignee  of  the 
mortgage ;  or  if  they  be  in  terms  included  in  the  assignment,  though 
they  be  not  actually  delivered  to  the  assignee.*'  In  a  proceeding  to 
foreclose,  it  is  necessary  to  produce  the  notes  in  order  to  rebut  the 
presumption  of  payment  which  would  result  from  their  absence.  The 
note  is  the  most  direct  and  proper  evidence  of  the  debt.    If  the  note 


"Pickett  V.  Jones,  63  Mo.  195; 
Welsh  V.  Phillips.  54  Ala.  309,  25 
Am.  Rep.  679;  Campbell  v.  Birch, 
60  N.  T.  214 ;  Oakman  v.  Walker.  69 
Vt  344.  3S  Atl.  63. 

"  §  488;  Kellogg  v.  Smith,  26  N. 
Y.  18;  Fletcher  v.  Carpenter^  37 
Mich.  412;  Haesclg  v.  Brown.  34 
Mich.  503. 

•»  Wolcott  V.  Winchester.  15  Gray, 
461.  "As  a  purchaser/'  says  Mr. 
Justice  Dewey,  delivering  the  opin- 
ion of  the  court,  "he  must  have 
known  that  the  possession  of  the 
debt  was  essential  to  an  effective 
mortgage,  and  that  without  it  he 
could  not  maintain  an  action  to 
for<>clo8e  the  mortgage.  The  not 
finding  it  in  the  possession  of  the 


mortgagee,  and  not  stipulating  for 
any  transfer  of  such  debt,  are  cir- 
cumstances that  should  estop  him 
from  setting  up  any  title  against 
the  bona  fide  purchaser  of  the  debt, 
who  had  possession  of  the  bond,  and 
an  assignment  of  the  mortgage  in 
due  form,  to  vest  the  legal  estate 
In  him  as  against  the  assignor,  and 
only  defective  as  to  any  others  in 
not  being  recorded."  And  see  John- 
son V.  Leonards,  68  Me.  237. 

"Baldwin  v.  Raplee,  4  Ben.  433; 
Williams  V.  Teachey.  85  N.  C.  402; 
Hilton  V.  Woodman,  124  Mich.  326/ 
82  N.  W.  1056. 

"King  V.  Harrington.  2  Aik.  33, 
16  Am.  Dec.  675;  Edgell  v.  Stan- 
ford, 3  Vt.  202. 
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be  not  produced  its  absence  must  be  accounted  for.**  But  the  bene- 
ficial interest  in  the  debt  is^  however/  generally  included  in  an  assign- 
ment of  the  mortgage^  although  the  terms  of  the  assignment  embrace 
the  mortgage  alone.  This  would  be  the  presumed  intention  of  the 
parties  in  all  cases  when  the  debt  has  not  been  already  transferred  to 
another,**  and  an  adequate  consideration  is  paid.**  The  mortgage 
being  merely  an  incident  of  the  debt  cajmot  be  assigned  separately 
from  it,  so  as  to  give  any  beneficial  interest.  The  incident  may  pass 
by  a  grant  of  the  principal,  but  not  the  principal  by  the  grant  of  the 
incident.** 

If  the  mortgage  note  at  the  time  of  the  assignment  of  the  mort- 
gage be  in  the  hands  of  third  person  to  whom  the  mortgagee  has 
pledged  it  as  security  for  a  loan,  the  note  passes-by  the  assignment 
subject  only  to  the  right  of  the  pledgee  of  the  note.*^ 

Whether  a  deed  by  the  mortgagee  or  a  formal  assignment  of  a 
mortgage  by  him,  without  a  transfer  of  the  notes,  passes  the  bene- 
ficial interest  in  the  security,  is  a  question  to  be  determined  by 
the  intention  of  the  parties,  which  may  be  gathered,  not  merely 
from  the  words  of  the  deed  or  assignment,  but  from  the  situation 
of  the  parties  and  the  nature  of  the  transaction.**  The  mere  cir- 
cumstance that  the  assignment  would  be  inoperative,  unless  the  debt 
be  held  to  pass  with  it,  is  not  sufficient,  it  would  seem,  to  give  the  as- 
signment that  eflEect.  The  result  of  such  holding  would  be  to  reverse 
the  maxim  that  the  incident  passes  by  a  grant  of  the  principal,  and 
would  establish  the  contrary  rule  that  the  principal  follows  the  inci- 
dent.** The  fact  that  an  assignment  was  made  at  the  request  of  the 
mortgagor,  to  one  who  advanced  him  money  at  the  time,  is  evidence  of 
an  agreement  between  the  parties  that  the  mortgage  should  no  longer 
continue  a  security  for  the  payment  of  the  debt  which  it  was  originally 
given  to  secure,  but  should  be  security  for  the  debt  then  created.^** 

§  806.  The  mere  delivery  of  the  mortgage  deed  without  the  bond 
or  note  does  not  constitute  a  transfer  of  it  either  by  way  of  sale  or 
pledge,  though  the  full  consideration  was  paid  or  money  was  ad- 
vanced upon  it.^*^    There. is  in  such  case  a  presumption  against  any 

**  Northampton  Bank  v.  BalUet,  8  ford  v.  Lord,  132  N.  T.  465,  30  N.  6. 

W.  &  S.  311.  42  Am.  Dec.  297;  Phil-  860. 

Ips  V.  Bank  of  Lewistown,  18  Pa.  **  Miller  v.  Hicken,  92  Cal.  229,  28 

St.   394;    Merrltt  v.  Bartholick,   36  Pac.  339. 

N.  Y.  44,  47  Barb.  253;   Cooper  v.  "Bulkley  v.  Chapman,  9  Conn.  5. 

Newland,  17  Abb.  Pr.  342.  And    see    Strong    v.    Jackson,    123 

**  Fletcher  v.  Carpenteo^  37  Mich.  Mass.  60,  25  Am.  Rep.  19. 

412;  Hewell  V.  Coulboum,  54  Md.  59.  "Per    Parker,   J..    In   Merrltt  ▼. 

••Hitchcock  V.   Merrick,   18  Wis.  Bartholick,  86  N.  Y.  44,  47  Barb. 

357;    Cleveland  v.   Cohrs,   10  S.   C.  253. 

224;    Bloomingdale  v.  Bowman,  51  ^  Campbell  y.  Burch,  1  Lans.  178. 

Hun,  639,  4  N.  Y.  Supp.  60;  Luetch-  ^Bowers  v.   Johnson,   49   N.  Y. 
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transfer.  In  England  such  a  deposit  of  the  papers  would  constitute 
a  valid  lien^  and  is  a  very  common  mode  of  securing  a  loan.  But  in 
this  country,  under  the  recording  acts,  no  lien  upon  real  estate  can  be 
created  by  a  deposit  of  title  deeds.  Although  an  assignee  by  a  regular 
deed  of  assignment  has  knowledge  that  the  mortgage  has  been  de- 
posited with  a  solicitor  for  the  purpose  of  having  an  assignment  of 
it  made  to  another,  he  acquires,  by  the  deed  of  assignment  and  an  in- 
dorsement of  the  note,  a  prior  lien  oipon  the  mortgaged  property,  and 
it  does  not  matter  that  the  mortgage  deed  itself  is  not  delivered  to  him. 

§  807.  When  a  mortgage  has  been  formally  assigned  and  the  mort- 
gage note  delivered  to  the  ass^ee  without  any  indorsement  of  it, 

the  mortgagor  is  not  justified  in  refusing  payment  to  the  assignee  on 
the  ground  that  the  note  has  not  been  indorsed  by  the  payee.^®*  The 
formal  assignment,  duly  acknowledged  and  recorded,  and  the  posses- 
sion of  the  note,  are  the  best  possible  evidence  of  ownership,  and  the 
assignee  is  entitled  to  demand  and  enforce  payment  whether  the  note 
is  indorsed  or  not,  or  whether  it  be  negotiable  or  not.^®*  Such  an  as- 
signment is  a  good  equitable  transfer  of  the  mortgage  and  note.^®^  It 
is  sufficient  evidence  of  an  intention  to  pass  the  beneficial  interest  in 
thenL 

When,  however,  there  is  no  separate  obligation  for  the  mortgage 
debt,  and  no  express  covenant  in  the  mortgage  for  the  payment  of 
it,  then  the  remedy  upon  the  mortgage  is  confined  to  the  lands,  and 
an  assignment  of  the  mortgage  necessarily  transfers  all  the  mort- 
gagee's rights  under  it.^®"  The  mortgage  is  then  the  principal  and 
only  thing,  and  is  not  an  incident  to  anything  else. 

The  assignee  of  a  mortgage  without  the  debt  can  maintain  no 
action  upon  it  except  at  the  request  of  the  holder  of  the  bond  or 
note  secured  by  it.  Judgment  could  only  be  entered  upon  produc- 
ing the  separate  obligation  for  the  debt.^®*  According  to  the  princi- 
ples of  equity  courts,  the  assignee  of  the  legal  title,  holding  it  as 
trustee  for  the  benefit  of  the  holder  of  the  mortgage  debt,  would 
he  compelled  either  to  foreclose  the  mortgage  for  the  benefit  of  the 
holder  of  the  debt,  or  to  assign  it  to  him. 

432;  Merritt  v.  BarthoUck,  36  N.  Y.  '•*  Pratt  v.  Skolfleld,  45  Me.  386. 

44.  47  Barb.  253;  Warden  v.  Adams,  See  Strong  v.  Jackson,  123  Mass.  60, 

15  Mass.  233.    See  §|  179-187,  457.  25  Am.  Rep.  19. 

.  '"Pease  v.  Warren,   29  Mich.   9,  >" Caryl  v.  Williams,  7  Lans.  416; 

is  Am.  Rep.  58;  Moreland  V.  Hough-  Severance  v.   Griffith.  2   Lans.   38; 

ton  (Mich.),  54  N.  W.  285;  King  v.  Hone  v.  Fisher,  2   Barb.   Ch.   559. 

Harrington,  2  Aik.  33,  16  Am.  Dec.  560;  Coleman  v.  Van  Rensselaer,  44 

675.    Otherwise,  see  Kelly  v.  Burn-  How.  Pr.  368. 

ham,  9  N.  H.  20;  Thomdike  v.  Nor-  ""Webb  v.  Flanders.  32  Me.  175; 

ris,  24  N.  H.  454.  Garroch  v.  Sherman,  6  N.  J.  Eq.  219. 

«» Morris  v.  Peck,  73  Wis.  482,  41 
N.  W.  628. 
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Contrary  to  the  generally  received  doctrine,  it  is  held  in  Illinois 
that  a  mortgage  cannot  be  assigned  so  as  to  vest  the  legal  title  in 
the  assignee,  unless  the  debt  secured  be  of  a  character  assignable 
at  law;  or,  in  other  words,  unless  it  be  negotiable.  If  it  be  nego- 
tiable, the  assignee  becomes  the  legal  holder  of  the  indebtedness, 
and  the  morkgage  as  a  mere  incident  passes  with  it,  and  the  legal 
title  to  that  vests  in  the  assignee.  Therefore  it  is  held  that  a  power 
of  sale  in  a  mortgage  passes  to  the  assignee  in  the  latter  case,  and 
may  be  exercised  by  him ;  but  in  the  former  case  the  assignment  vests 
only  an  equitable  interest  in  the  assignee,  and  therefore  the  power 
can  be  exercised  only  by  the  mortgagee  himself.^*^ 

§  808.  A-  deed  of  release  or  quitclaim  or  other  conveyance  is  suffi- 
cient to  pass  the  interest  of  the  mortgagee,  when  there  is  no  separate 
obligation  for  the  payment  of  the  debt  ;^®*  and  is  sufficient  also  when 
there  is  a  separate  obligation,  and  this  is  delivered  with  the  deed.^** 
A  warranty  deed  is  not  only  equally  eflEectual,  but  would  also  pass 
any  title  subsequently  perfected  by  the  mortgagee.^ ^*  The  warranty 
would  also  operate  as  an  equitable  assignment  of  a  separate  debt.^^^ 
But  a  mere  conveyance  by  the  mortgagee  of  the  mortgaged  prem- 
ises will  not  per  se  operate  as  an  assignment  of  the  debt  secured  by 
the  mortgage.^*'  Such,  also,  is  the  effect  of  a  conveyance  by  one  hav- 
ing an  absolute  title  to  property  which  he  really  holds  by  mortgage 
title,  if  the  purchaser  from  him  has  notice  of  the  separate  defeasance, 
or  of  circumstances  which  make  the  transaction  a  mortgage.*^'   There 


^^  Mason  v.  Ainsworth,  58  111.  163. 

><"  Maine:  Dorkray  v.  Noble,  8 
Me.  278;  Hill  v.  More.  40  Me.  615. 
525.  MassacliTisetts:  Welch  v.  Priest, 
8  Allen.  165;  Hunt  v.  Hunt,  14  Pick. 
374.  382,  26  Am.  Dec.  400;  Freeman 
V.  M'Gaw,  15  Pick.  82,  86;  Thomp- 
son V.  Kenyon,  100  Mass.  108;  Stark 
Y.  Boynton,  167  Mass.  443,  45  N.  E. 
764;  Blunt  v.  Norris,  123  Mass.  56; 
Morse  v.  Curtis.  140  Mass.  112.  2 
N.  E.  929.  Hew  Hampshire:  Weeks 
V.  Eaton,  15  N.  H.  145;  Felker  v. 
Mowry.  69  N.  H.  164.  88  Atl.  726; 
Bacon  v.  Goodnow,  69  N.  H.  415. 
417;  Fletcher  v.  Chamberlin.  61  N. 
H.  438,  468.  Hew  York:  Severance 
V.  Griffith,  2  Lans.  38.  Texas:  Rod- 
riguez V.  Hayes.  76  Tex.  225,  13  S. 
W.  296.  Washincrton:  Smithson 
Land  Co.  v.  Brautigam,  16  Wash. 
174.  47  Pac.  434.  As  to  the  eifect 
of  a  record  of  an  assignment,  see 
§  482. 

>*Dixfleld  V.  Newton.  41  Me.  221; 
Dearborn  v.  Taylor,  18  N.  H.  153; 


Hobson  V.  Roles.  20  N.  H.  41;  Fur- 
bush  V.  Goodwin.  25  N.  H.  425;  Mott 
V.  German  Hospital,  55  N.  J.  Eq. 
722,  37  Atl.  757. 

^"Ruggles  V.  Barton.  13  Gray, 
506;  Lawrence  v.  Stratton.  6  Cush. 
163,  169. 

"*  Welsh  V.  Phillips,  64  Ala.  309. 
As  to  the  effect  of  a  deed  by  a  mort- 
gagee who  has  a  power  of  sale  at 
public  or  private  sale,  see  §  1821. 

»"  Jordan  v.  Sayrft.  29  Fla.  100,  10 
So.  823;  Hill  v.  Edwards.  11  Minn. 
22;  Everest  v.  Ferris,  16  Minn.  26; 
Purdy  V.  Huntington.  42  N.  Y.  334; 
Smith  V.  Smith.  15  N.  H.  55. 

us  Decker  v.  Leonard.  6  Lans.  264; 
Leahigh  v.  White.  8  Nev.  147;  Union 
Mut.  L.  Ins.  Co.  V.  Sloe.  123  111.  67. 
13  N.  E.  222. 

If  the  purchaser  has  not  such  no- 
tice, but  in  good  faith  purchases  an 
indefeasible  title,  the  mortgagee 
will  in  equity  be  treated  as  a  con- 
structive trustee  for  the  price  for 
which  he  sold  the  land,  after  de- 
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are  other  cases  in  which  a  deed  of  the  land  by  the  mortgagee  will 
pass  no  interest  at  all,  unless  it  be  a  mere  naked  legal  estate.  Such 
is  the  case  when  the  mortgagee  has  already  transferred  the  mortgage 
debt.^^*  A  mortgagee  cannot  convey  the  mortgaged  property  to  a 
stranger  and  at  the  same  time  retain  the  debt  it  was  given  to  secure. 
The  mortgagee  has  no  estate  in  fhe  land,  except  such  as  is  necessary 
for  securing  the  debt  due  to  him ;  he  has  no  estate  which  he  can  con- 
vey in  disconnection  with  the  debt.^^*  Moreover,  the  deed  alone  will 
not  pass  the  mortgage  debt,  unless  the  intention  to  transfer  this  as 
well  is  expressed  in  it.  This  would  doubtless  be  the  case  when  it  ap- 
peared that  the  mortgagee  had  control  of  the  debt,  and  received  full 
consideration  for  it.^^*  An  assignee  of  a  mortgage  by  a  deed  of  as- 
signment in  the  form  of  a  conveyance  of  land,  without  an  express  as- 
signment of  the  debt,  takes  subject  to  all  defences  which  the  mort- 
gagor or  his  grantor  has  to  the  debt  which  th^  mortgage  is  given  to 
secure.  Such  assignee  does  not  attain  the  position  of  a  purchaser 
for  value  without  notice.**^ 

A  conveyance  by  a  mortgage  of  a  portion  of  the  mortgaged  prem- 
ises by  warranty  deed  may  operate  as  an  equitable  assignment  of  a 
proportionate  part  of  the  mortgage  debt.*^® 

Where  the  legal  title  is  regarded  as  remaining  in  the  mortgagor, 
and  the  mortgagee  only  acquires  a  right  to  enforce  payment  of  his 
claim,  it  is  held  that  a  deed  made  by  the  holder  of  the  mortgage 
conveying  all  his  "estate,  title,  and  interest* '  in  the  real  estate 
mortgaged  will  not  operate  as  an  assignment  of  the  mortgage,  for 
this  is  a  conveyance  of  the  land,  in  which  he  has  no  title.  His  in- 
terest is  a  chattel  interest,  inseparable  from  the  debt  it  was  given 
to  secure.***  In  like  manner,  it  is  held  that  a  conveyance  by  the 
mortgagee  of  all  his  right,  title,  and  interest  in  the  land  passes  nothing 
unless  the  debt  be  assigned,  as  the  mortgage  is  a  mere  security  incident 
to  the  debt.*»« 

It  is  held  that  an  assignment  of  a  mortgage  to  be  effectual  must 

ducting  therefrom   the  amount  of  "^  Magie  v.  Reynolds,  51  N.  J.  Eq. 

the  mortgage  debt    LinneU  v.  Ly-  113.  26  Atl.  150. 

ford.  72  Me.  280.  ""' Smith  v.  Hitchcock.  130  Mass. 

'"Bell  V.  Morse,  6  N.  H.  205.  210;  570.     And  see  Wilson  v.   Troup.   2 

«Whittemore  v.  Gibbs.  24  N.  H.  484;  Cow.  195. 

Weeks  v.  Baton,  15  N.  H.  145;  Fur-  "•Swan  v.   Yaple,   35   Iowa,   248, 

bush   V.    Goodwin,   25   N.    H.    425;  and  cases  cited;  Polk  v.  Simon.  63 

Hobson  y.  Roles.  20  N.  H.  41.  Ark.  569,  39  S.  W.  1045.     And  see 

"•Devlin  V.  Collier,  53  N.  J.  L.  Aymar   v.   Bill,   5   Johns.   Ch.   570. 

422,  22  Atl.  201;   Jackson  v.  Bron-  See  S§  17-59. 

son,  19  Johns.  325;  Jordan  v.  Sayre,  ^Peters    v.    Jamestown    Bridge 

29  Fla.  100,  10  So.  823.  Co.  5  Cal.  334,  63  Am.  Dec.  134;  Na- 

»"Blirson  V.  Daniels,  11  N.  H.  274;  gle  v.  Macy,  9  Cal.  426,  428;  Delano 

Parish  y.  Gilmanton,  11  N.  H.  293,  y.  Bennett,  90  111.  533. 
298. 
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either  be  f ormal,  or  it  must  appear  from  the  instrument  that  it  was 
intended  to  operate  as  such.  A  conveyance  by  the  mortgagee  before 
entry  for  condition  broken  is  inoperative,  unless  intended  as  an  as- 
signment of  the  mortgage  and  debt,  and  such  intention  be  made  to 
appear.  Although  the  mortgage  be  in  the  form  of  an  absolute  deed 
and  bond  for  reconveyance,  if  the  bond  is  recorded  with  the  mortgage 
the  mortgagee  cannot  convey  any  interest  in  the  property  before  con- 
dition broken,  unless  it  be  by  assignment.  Unless  intended  to  operate 
as  an  assignment  of  the  mortgage  and  transfer  of  the  debt,  a  convey- 
ance by  the  mortgagee  to  a'  third  person  is  entirely  inoperative.  The 
intention  that  a  deed  shall  have  this  operation  must  be  made  to  ap- 
pear.^** 

But  if  the  mortgagee  be  in  possession,  his  conveyance  of  the  mort- 
gaged property  by  warranty  deed  or  quitclaim  is  regarded  as  pass- 
ing his  mortgage  interest,  although  no  mention  in  terms  be  made 
of  the  debt.^**  It  moreover  transfers  his  right  of  possession,  and  en- 
ables the  grantee,  and  those  claiming  under  him,  to  maintain  an  ac- 
tion against  any  person  who  does  not  show  a  better  title.**'  And  so 
if  the  mortgagee  purchases  the  mortgaged  property  at  a  void  fore- 
closure sale  and  then  conveys  the  premises,  his  deed  operates  as  an 
assignment  of  the  mortgage  debt  as  well  as  the  mortgage  title.*** 

§  809.  A  deed  of  the  mortgaged  premises  by  the  heir  of  a  deceased 
mortgagee  before  foreclosure,  and  before  a  decree  of  distribution  of 
the  estate,  will  not  operate  as  an  assignment  of  the  mortgage,**'  and 
will  not  even  convey  any  title  sufficient  to  enable  the  grantee  to  main- 
tain a  writ  of  entry  against  such  heir,  inasmuch  as  a  mortgage  is  as- 
sets in  the  hands  of  the  personal  representative.***  The  administra- 
tor may,  notwithstanding  such  deed,  takjB  possession  of  the  premises 
and  foreclose  the  mortgage,  if  no  redemption  be  made.  The  con- 
veyance by  the  heir  does  not  pass  the  legal  estate,  because  he  has  no 
legal  estate  in  the  premises.  The  mortgage  title  as  well  as  the  debt 
vests  solely  in  the  administrator.  If  he  obtains  an  irredeemable  in- 
terest by  foreclosure,  this  is  only  the  perfecting  of  the  interest  he  al- 
ready has.     He  may  then  sell  the  lands  by  license  of  court  for  the 

"*  Grave  v.  Coffin,  14  Minn.  345,  Johnson  v.  Sandhoff,  30  Minn.  197» 

100  Am.  Dec.  229;  Johnson  v.  Lewis,  14  N.  W.  889;  Cooke  v.  .Cooper,  18 

13  Minn.  364;   Hill  v.  Edwards,  11  Oreg.    142,    22   Pac.   945;    Stark   v. 

Minn.    22,    29;    Qale   v.   Battin,    12  Brown,    12   Wis.    572;    Hoffman   v. 

Minn.  287.  Harrington,  33  Mich.  392:   Jackson 

*"  Lamprey   v.    Nudd,    29    N.    H.  v.  Bowen,  7  Cow.  IS;   Robinson  v. 

299;   Smith  v.  Smith,  15  N.  H.  55;  Ryan,   25   N.   Y.   320;    Wlnslow  v. 

Hinds  V.  Ballou,  44  N.  H.  619.  Clark,    47    N.    Y.    261;    Jordan   v. 

« Wallace   v.    Goodall,   18   N.   H.  Sayre,  29  Pla.  100.  10  So.  828. 

439;  Hutchins  v.  Carleton,  19  N.  H.  ""Douglas  v.  Durin.  51  Me.  121; 

487,  514.  Albright  v.  Cobb,  30  Mich.  355. 

"•Brobst  V.  Brock,  10  Wall.  519;  ""Taft  v.  Stevens,  3  Gray,  504. 
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payment  of  debts ;  and  if  not  sold  he  holds  them  for  the  benefit  of  the 
same  persons,  and  in  the  same  proportions  that  he  holds  the  per- 
sonal estate  of  deceased,  and  they  may  claim  partition  accordingly.^^^ 

But  such  a  deed  of  the  mortgaged  property  by  the  heir  has  been 
held  a  good  assignment  in  equity  against  all  the  world  except  the  per- 
sonal representative  and  creditors  whose  rights  might  be  affected,  a 
stranger  not  being  allowed  to  question  its  validity  and  effect.*** 

An  executor  may  assign  to  his  successor  in  office  a  bond  and  mort- 
gage belonging  to  the  estate  by  delivery  imder  an  order  of  court.*** 

§  810.  A  mortgi^  of  land  by  one  whose  only  title  to  it  is  in 
mortgage  passes  his  mortgage  interest.  It  is  in  legal  effect  an  assign- 
ment of  his  mortgage.**®  Although  the  debt  be  not  at  the  time  form- 
ally transferred  with  the  mortgage,  it  may  well  be  inferred  that  the  in- 
tention of  the  parties  was  to  make  a  complete  assignment  of  the  mort- 
gage 


181 


§  810a.  A  devise  of  land  by  one  whose  only  estate  therein  is  that 
of  mortgi^e,  is  effectual  to  transfer  the  mortgage  estate  and  the  debt 
secured  by  the  mortgage.  The  transfer  is  not  defeated  because  the 
testator  in  terms  expressed  a  greater  interest  than  he  actually  pos- 
sessed.*** 

§  811.  A  oonTeyance  by  a  mortgagee  of  a  part  of  the  mortgi^d 
estate  to  a  third  person  is  in  like  manner  regarded  as  an  equitable 
assignment  of  the  mortgage  to  the  extent  of  the  purchase-money  of 
such  part,  especially  when  the  purchaser  has  bought  in  good  faith 
from  a  mortgagee  in  possession,  with  the  assurance  on  his  part  that 
he  had  a  perfect  title.***  "It  is  as  important,*'  says  Mr.  Justice 
Hoar,***  **to  be  able  to  ascertain  from  the  registry  the  existence  or 
continuance  of  a  mortgage  as  of  any  other  legal  title.  Not  infre- 
quently the  whole  or  part  of  an  estate  held  in  mortgage  is  released 


"'Taft  V.  Stevens,  3  Gray,  504, 
Oen.  Stat  of  Maes.  ch.  97,  S  14. 

"« Welsh  V.  Phniips,  54  Ala.  309, 
25  Am.  Rep.  679;  Cook  v.  Parham, 
63  Ala.  456. 

"•Daly  V.  New  York  ft  O.  L.  R. 
Go.  55  N.  J.  Eq.  595,  38  Atl.  202. 

'^Murdock  v.  Chapman,  9  Gray, 
156;  Central  Bank  v.  Copeland,  18 
Md.  305. 

""Dudley  v.  Cadwell,  19  Conn. 
218. 

In  this  case  the  mortgage  notes 
were  not  delivered  till  long  after 
the  making  of  the  mortgage,  but  the 
jury  found  that  they  were  parts  of 
one .  transaction,   and    that   an   as- 


signment of  the  mortgage  was  what 
was  really  intended. 

"*Crosgrove  v.  Crosgrove,  69 
Conn.  416.  38  Atl.  219. 

'"Illinois:  Union  Mut.  L.  Ins.  Co. 
V.  Slee,  123  111.  57,  12  N.  E.  543. 
Kaine:  Johnson  y.  Leonards,  68 
Me.  237.  Massaohnsetts:  McSorley 
V.  Larissa,  100  Mass.  270.  And  see 
Wyman  v.  Hooper,  2  Gray.  141; 
Welch  V.  Priest,  8  Allen,  165; 
Grover  v.  Thatcher.  4  Gray.  526; 
Raymond  v.  Raymond,  7  Cush.  605, 
608;  Smith  v.  Hitchcock.  130  Mass. 
570. 

"•Welch  V.  Priest.  8  Allen,  166. 
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or  conveyed,  when  the  debt  is  not  paid.  And  in  the  absence  of  fraud, 
a  conveyance  by  the  party  who  appears  on  the  record  to  be  the  owner 
of  the  mortgage  shoidd  be  sufficient  to  protect  a  purchaser  who  has  no 
actual  or  constructive  notice  of  title  in  any  other.*^  Although  a 
transfer  by  a  mortgagee  of  his  entire  interest  under  a  mortgage  is 
ineffectual  unless  accompanied  by  the  mortgage  debt,  the  rule  is  differ- 
ent when  a  portion  only  of  the  mortgaged  premises  is  conveyed.  A 
purchaser  in  the  latter  case,  having  in  view  merely  to  acquire  the 
title  to  land,  has  no  occasion  to  acquire  the  debt,  and  the  absence  of 
it  does  not  imply  bad  faith  on  his  part.^'* 

The  mortgagee  by  a  deed  to  a  third  person  of  a  part  of  the  mort- 
gaged premises  transfers  his  interest  in  such*  portion,  but  he  does 
not  discharge  it  from  the  mortgage  so  far  as  the  mortgagor  is  con- 
cerned ;  only  a  release  to  him  or  payment  by  him  will  have  that  effect.^'* 

§  812.  An  ineffectual  sale  under  a  power  in  the  mortgi^,^'^  or 
an  irregular  sale  under  a  decree  of  foreclosure,^*®  operates  as  an  as- 
signment of  the  mortgage  to  the  purchaser,  if  he  has  paid  the  pur- 
chase-money and  it  has  been  applied  to  the  payment  of  the  mortgage 
debt.  If  the  mortgagee  purchases  at  such  ineffectual  sale  and  enters 
into  possession,  he  simply  becomes  a  mortgagee  in  possession ;  and  if 
he  sells  the  land  to  another  and  there  are  successive  sales,  the  convey- 
ances operate  as  assignments  of  the  mortgage  to  the  successive  grantees 
in  the  several  deeds.^*®  In  like  manner  the  assignment  of  a  decree  in 
a  foreclosure  suit  for  a  residue  of  the  debt  after  a  sale  of  the  prop- 
erty, if  the  decree  proves  to  be  invalid  by  reason  of  there  being  no  per- 
sonal service  or  otherwise,  will  operate  as  a  transfer  of  the  mortgage 
debt,  with  authority  to  enforce  it  by  appropriate  remedies. ^**^     The 

»Wolcott  V.  Winchester,  15  Gray,  212;  Hill  v.  More.  40  Me.  515;  0«- 

461.  borne  v.  Taylor,  58  Conn.  439,  21 

'••Wyman  v.  Hooper,  2  Gray,  141;  Atl.  380;  Cooke  v.  Cooper,  18  Oreg, 

Grover  v.  Thatcher,  4  Gray.  526.  142,  22  Pac.  945;   Bryan  v.  Brasus 

«^§  1902;  Brown  v.  Smith,  116  (Ariz.),  31  Pac.  519;  Bryan  v.  Pin- 
Mass.  108;  Burns  v.  Thayer,  115  ney  (Ariz.),  31  Pac.  548;  Jelllson 
Mass.  89;  Salvage  v.  Haydock,  68  v.  Halloran.  44  Minn.  199,  46  N.  W. 
N.  H.  484.  44  Atl.  696;  Jaokson  v.  382;  Anderson  v.  Minn.  Loan  ft  T. 
Bowen,  7  Cow.  13;  Gilbert  V.  Cooley,  Co.  68  Minn.  491,  71  N.  W.  665, 
Walk.  (Mich.)  494;  Robinson  v.  819;  Kelsey  v.  Ming,  118  Mich.  488, 
Ryan,  25  N.   Y.  320;    Taylor  v.  A.  76  N.  W.  981. 

ft  M.  Asso.  68  Ala.  229 ;   Atkins  v.  "•  Cooke  v.  Cooper,  18  Greg.  142. 

Tutwiler,  98  Ala.  729.  11   So.  640;  22  Pac.  945;  Robinson  v.  Ryan,  25 

Johnson  v.  Sandhoff,  30  Minn.  197;  Y.  320;  Winslow  v.  Clark,  47  N.  Y. 

liong  V.  Long,  111  Mo.  12.  19  S.  W.  261;    Miner  v.  Beekman,   50  N.  Y. 

537;  Lunsford  v.  Speaks.  112  N.  C.  337;  Murdock  v.  Chapman,  9  Gray, 

608.  17  S.  B.  430.  166;  Hinds  v.  Ballon.  44  N,  H.  619; 

*»  8§  474,  1678;   Brobst  v.  Brock.  Smith  v.  Smith.  15  N.  H,  55;  Lamp- 

10  Wall.  519;   Olmsted  v.  Elder,  2  rey  v.  Nudd.  29  N.  H.  299. 

Sandf .  325 ;  Moore  v.  Cord.  14  Wis.  »*«  Lillibridge  v.  Tregent.  80  Mich. 

213;    Muir    v.    Berkshire,    52    Ind.  105.     And    see  Drury  v.  Morse,  3 

149;   Johnson  v.  Robertson,  34  Md.  Allen,  445. 
165;  Stackpole  v.  Robbins,  47  Barb. 
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assignment  of  a  judgment  rendered  on  the  mortgage  note  or  bond  is 
an  equitable  assignment  of  the  mortgage  ;**^  and  an  assignment  of  a 
judgment  for  a  part  of  the  mortgage  debt  carries  an  interest  pro  tanto 
in  the  mortgage.*** 

V.   Equitable  Assignments. 

§  813.  An  equitable  asiig^ninent  of  a  mortgage  may  be  made  by  a 
sale  of  it,  without  either  a  formal  transfer  of  th6  mortgagee's  inter- 
est in  the  property,  or  an  indorsement  of  the  note. 

As  has  already  been  observed,  in  several  of  the  States  a  mortgage 
is  considered  merely  a  chattel  interest,  and  not  a  conveyance  of  land 
-within  a  statute  of  frauds.  In  these  States  the  technical  views  of 
the  rights  of  the  parties  to  a  mortgage  have  given  place  to  the  equita- 
ble views  of  it  entered  by  courts  of  equity,  and  a  parol  assignment  is 
sufficient  if  accompanied  by  a  transfer  of  the  note,  bond  or  other 
evidence  of  the  mortgage  debt,  by  delivery  without  indorsement  or 
other  formal  assignment,  and  the  assignee  may  maintain  an  action 
in  his  own  name.**' 

The  equitable  interest  of  the  purchaser  enables  him  to  deal  with 
the  mortgage  for  all  beneficial  purposes.***  He  may  enforce  it 
against  the  property  and  the  person  liable  upon  it.  Under  the  old 
practice  this  would  be  done  in  the  name  of  the  assignor  or  person  in 
whom  the  legal  title  remains;**"  but  under  the  codes  adopted  in 
some  of  the  States,  by  which  all  actions  are  prosecuted  in  the  name 
of  the  party  in  interest,  the  mortgage  would  be  enforced  in  the  pur- 
chaser's own  name.*** 


*"Wayman  v.  Cochrane,  35  111. 
162;  Anderson  v.  Minn.  L.  ft  T.  Co. 
68  Minn.  491,  71  N.  W.  665;.  Walker 
Y.  Lillibridge,  112  Mich.  384,  70  N. 
W.  1031.  See,  however,  Polk  v.  Si- 
mon, 63  Ark.  569,  39  S.  W.  1045. 

'^Pattison  v.  Hull,  9  Cow.  747. 

"•Greely  State  Bank  v.  Line,  50 
Neb.  434,  69  N.  W.  966;  Andrews  v. 
Powers,  35  Wis.  644;  Tounker  v. 
Martin,  18  Iowa,  143;  Haescig  v. 
Brown,  34  Mich.  503;  Strause  v. 
josephthal.  77  N.  T.  622. 

***  Nelson  v.  Ferris,  30  Mich.  497; 
Barron  v.  Barron,  122  Ala.  194,  211, 
25  So.  55. 

»"  Young  V.  Miller,  6  Gray,  152, 
153;  Bryant  v.  Damon,  6  Gray,  564; 
Partridge  v.  Partridge,  38  Pa.  St. 
78;  Crane  v.  March,  4  Pick.  131,  16 
Am.  Dec.  329;  Vose  v.  Handy,  2 
Me.  322.  11  Am.  Dec.  101;  Dimon 
T.  Dimon,  10  N.  J.  L.  156. 

^Conneotlent:     Austin    v.    Bur- 
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bank,  2  Day,  474,  11  Am.  Dec.  119. 
Indiana:  Reeves  v.  Hayes,  95  Ind. 
521;  Clearwater  v.  Rose,  1  Blackf. 
137,  138;  Gower  v.  Howe,  20  Ind. 
396.  Iowa:  Sangster  v.  Love,  11 
Iowa,  580;  Crow  v.  Vance,  4  Iowa, 
434;  Rankin  v.  Major,  9  Iowa,  297. 
Louisiana:  Williams  v.  Morancy,  3 
La.  Ann.  227.  New  Hampshire: 
Southerin  v.  Mendum,  5  N.  H.  420. 
New  Jersey:  Allen  v.  Pancoast,  20 
N.  J.  L.  68;  Kinna  v.  Smith,  3  N. 
J.  Eq.  14;  Kamena  v.  Huelbig,  23 
N.  J.  "Eq.  78;  Mulford  v.  Peterson, 
35  N.  J.  L.  127.  Hew  York:  Run- 
yan  v.  Mersereau,  11  Johns.  534,  6 
Am.  Dec.  393;  Jackson  v.  Blodget, 
5  Cow.  202;  Green  v.  Hart,  1  Johns. 
580.  Ohio:  Paine  v.  French,  4  Ohio, 
318,  320.  Wisconsin:  Clark  v.  Clark, 
76  Wis.  306,  45  N.  W.  121.  In  this 
case  a  husband  had  possession  of 
a  note  and  mortgage  made  to  his 
deceased  wife.    It  was  held  that  he 
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But  the  mere  possession  by  a  third  pt^ifson  of  a  mortgage  not 
assigned,  and  a  note  not  indorsed  by  the  mortgagee,  is  not  sufScient 
evidence  of  his  ownership  of  them  to  enable  him  to  sustain  an 
action  upon  them.  He  must  allege  and  prove  hie  ownership  by  other 
evidence. ^*^  He  must  show  that  there  was  an  intention  to  transfer 
a  beneficial  interest  in  the  securities  by  the  mere  manual  delivery 
of  them.^**  One  who,  having  agreed  with  the  mortgagor  to  take  an 
assignment  of  an  overdue  mortgage,  paid  the  amount  of  it  to  the 
mortgagee  and  received  a  delivery  of  the  bond,  and  also  a  discharge 
of  the  mortgage,  which  was  never  recorded,  was  regarded  as  having 
a  good  equitable  assignment  of  the  mortgage.^^* 

Where  an  assignment  by  a  transfer  of  the  note  enables  the  as- 
signee to  foreclose  the  mortgage  in  his  own  name,  the  assignment 
is  in  effect  not  merdy  an  equitable  but  a  legal  assignment.^"®  In 
such  case,  upon  the  death  of  the  mortgagee,  no  beneficial  interest 
in  the  estate  passes  to  his  administrator.^'^ 

When  it  plainly  appears  by  the  pleadings  in  an  action  to  fore- 
close that  the  debt  was  assigned,  it  is  not  necessary  to  aver  that  the 
mortgage  was  assigned.  It  is  a  conclusion  of  law  that  the  mortgage 
passed  with  the  debt  as  an  incident  to  it.*'* 

A  married  woman  may,  without  the  consent  of  her  husband,  make 
an  equitable  assignment  of  a  note  and  mortgage  executed  to  her, 
by  the  mere  sale  and  delivery  of  them,  although  she  could  not  bind 
herself  by  an  indorsement  of  the  note.*** 

§  814.  After  an  assignment  of  the  mortgage  note  the  mortgagee 
cannot  discharge  the  mortgage  if  the  note  be  negotiable  and  it  be 
assigned  to  an  innocent  party,  before  due  and  for  a  good  considera- 
tion, although  the  note  be  without  any  consideration;  and  satisfac- 
tion so  entered  will  be  vacated  by  a  court  of  equity."*    The  holder 

could  not  maintain  suit  on  them  in  ^'^  Southerin  v.  Mendum,  5  N.  H. 

his  own  right     Marshall  v.  Pink-  420;    Rlgney  v.  Lovejoy,  13  N.  H. 

ham,  52  Wis.  572,  690.  9  N.  W.  615.  247. 

In  VlTglnia  it  is  provided  by  stat-  ^  Crosby    v.    Brownson,    2    Day, 

ute  that  the  assignee  of  any  "bond,  425;    Dudley  v.  Cadwell,   19   Conn, 

note,   or   writing,   not   negotiable,"  218. 

may  assert  his  equitable  title  in  a  ^"*  Kurtz  v.  Sponable,  6  Kan.  395. 

court  of  law,  even  in  his  own  name.  >**  Baker    v.    Armstrong,    57    Ind. 

Code  1873,  ch.  141,  §  17.     And  see  189;    Moreau   v.   Branson,   37    Ind. 

Garland  v.  Richeson,  4  Rand.  266;  195. 

Clarksons  v.  Doddridge,   14   Gratt  ^"^aSSa;    Gordon   v.    Mulhare,    13 

42,  44.  Wis.    22;    M'Cormick    v.    Digby,    8 

>*' Andrews    v.    Powers,    35    Wis.  Blackf.  99;*Sample  v.  Rowe,  24  Ind. 

644,  and  cases  cited.     See  Haescig  208;  Lapping  v.  Duffy,  47  Ind.  51; 

V.  Brown.  34  Mich.  503.  Dixon    v.    Hunter,    67    Ind.    278; 

'"Strause  v.  Josephthal,  77  N.  Y.  Catherwood   v.   Burrows    (Ind.),   7 

622.  Reporter,  492;  Hagerman  v.  Sutton. 

»^  Johnson   v.   Parmely,   14   Hun,  91  Mo.  519,  4  8.  W.  73;   Craft  v. 

398.  Phillips,    4    Pa.    45,    12    AU.    831; 
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of  the  note  is  entitled  to  the  protection  accorded  to  the  holder  of 
commercial  paper^  as  against  the  mortgagor  or  other  party  taking 
such  discharge.  He  may  recover  the  full  amount  due  on  it,  and  is 
not  limited^  in  an  action  to  foreclose  the  mortgage,  to  the  amount 
he  actually  paid  for  the  securities,  with  interest.****  This  statement 
is  upon  the  assumption  that  there  is  no  statute  requiring  assign- 
ments of  mortgages  to  be  recorded.  The  mortgagor  or  other  person 
paying  the  mortgage  and  taking  the  discharge  is  bound  to  know 
that,  if  the  mortgagee  has  indprsed  the  notes  before  maturity  to  a 
bona  fide  holder,  the  mortgagee  has  no  longer  authority  to  satisfy 
the  mortgage;  and  therefore  the  person  taking  the  discharge  is 
bound  to  ascertain  whether  the  mortgagee  still  held  the  notes 
at  the  time  he  discharged  the  mortgage.***  The  notes  in  such  case 
become  the  evidence  of  the  mortgagee's  authority  to  enter  satisfac- 
tion of  the  lien.**^ 

After  discharge  by  a  mortgagee  who  has  transferred  the  mortgage 
notes  before  maturity,  a  subsequent  mortgagee  or  purchaser  in  good 
faith  and  without  notice  of  the  unauthorized  discharge  of  the  mort- 
gage is  entitled  to  rely  upon  the  record.*** 

The  a^ignee  takes  free  from  existing  equities  between  the  mort- 
gagor and  mortgagee.***  He  holds  the  mortgage  by  the  same  title 
that  he  holds  the  notes,  and  subject  to  no  defence  that  would  not 
be  good  against  them.**®  The  assignment  by  express  terms  may  be 
made  subject  to  all  existing  equities,  as  where  it  contains  a  clause 
declaring  it  "subject,  however,  to  all  the  rights  of  the  said  mort- 
gagor in  and  to  the  same."*** 

A  mortgagee  who  discharges  a  mortgage  of  record  after  having 

Reeves  v.  Hayes,  96  Ind.  521,  523,  7  Rep.  492,  per  Elliott,  J.;  Smith  v.- 

quoting  text;  Oottschalk  v.  Neal,  6  Perkins,  8  Bias.  73;  Swift  v.  Smith, 

Mo.  App.  597;  Vandercook  v.  Baker,  102  U.  S.  442;  Reeves  v.  Hayes,  95 

48  Iowa,  199;  State  Bank  v.  Frame,  Ind.  521,  overruling  Ayers  v.  Hays, 

112  Mo.  502,  20  S.  W.  620;  Mutual  60  Ind.  452;  Livermore  v.  Maxwell, 

Benefit  L.  Ins.  Co.  v.  Huntington,  87  Iowa,  705,  55  N.  W.  37. 

57  Kan.  744,  48  Pac.  19;  Dunham  v.  ""Porter  v.  Ourada,  51  Neb.  510, 
Steele   Packing  Co.   100   Mich.    75,  71  N.  W.  52;   Eggert  v.  Beyer,  43 

58  N.  W.  627;  Brewer  v.  Atkeison,  Neb.  711.  719,  62  N.  W.  57;  Whipple 
121  Ala.  410,  25  So.  992,  77  Am.  St.  v.  Fowler,  41  Neb.  675,  60  N.  W.  15; 
64.  Daniels  v.   Densmore,   32   Neb.   40, 

"•Bange  v.  Flint,  25  Wis.  544.  48  N.  W.  906;  Whitney  v.  Lowe,  59 

"•Reeves  v.  Hayes,  95   Ind.   521,  Neb.  87,  80  N.  W.  266. 

quoting  text;   Donaldson  v.  Grant,  ""Crosby  v.   Roub,   16  Wis.   616. 

15  Utah,   231;    Perry  v.  Baker,  61  84  Am.  Dec.  720;  Andrews  v.  Hart. 

Neb.  841.  86  N.  W.  692;   Passump-  17  Wis.  297;  Cornell  v.  Hlchens,  11 

sic  Sav.  Bank  v.  Buck,  71  Vt.  190,  Wis.  353;   Fisher  v.  Otis,  3  Chand. 

44  Atl.  93;  Perry  v.  Baker,  61  Neb.  83. 

841«.86  N.  W.  692;  Whitney  v.  Lowe,  '^Martineau     v.      McCollum,      4 

59  Neb.  87,  80  N.  W.  266;  Whipple  Chand.  153;  Cornell  v.  Hichens,  11 
V.  Fowler,  41  Neb.  673,  60  N.  W.  15.  Wis.  353. 

"^Catherwood  v.  Burrows  (Ind.),        *«  Fisher  v.  Otis,  3  Chand.  83. 
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assigned  it^  the  discharge  being  effectual  because  the  assignment  has 
not  been  recorded,  is  liable  to  the  holder  of  the  mortgage  for  the 
amount  secured  by  it,  whether  his  intention  in  discharging  it  was 
fraudulent  or  not.^®* 

§  816.   A  bond  for  a  oonveyanoe  of  real  estate,  when  assigned  aa 

security  for  a  debt,  is  in  the  nature  of  a  mortgage.  The  assignee 
does  not  acquire  by  the  assignment  an  absolute  and  unconditional 
right  to  the  benefit  of  the  agreement ;  but  he  may  foreclose  the  inter^ 
est  of  the  assignor  under  the  bond,  and  a  sale  of  such  interest  vests 
in  the  purchaser  all  the  interest  which  the  assignor  had  by  means 
of  it.^" 

§  816.  A  power  of  attorney  to  one  authorizing  him  to  enforce  the 
payment  of  a  mortgage  which  is  delivered  to  him  without  assign- 
ment, and  of  a  note  also  delivered  without  indorsement,  operates  as 
a  good  equitable  assignment,  and  the  mortgagee  cannot  afterwards 
make  a  valid  discharge  of  the  mortgage.  Such  equitable  assignee 
may  receive  the  debt,  deliver  up  the  note  and  cancel  the  mortgage.^** 

§  817.  If  the  note  or  other  debt  secured  by  a  mortgage  be  trans- 
ferred without  any  formal  assignment  of  the  mortgage,  or  even  a 
delivery  of  it,  the  mortgage  in  equity  goes  with  the  debt,  unless  there 
be  an  agreement  to  the  contrary. ^•^    A  mortgage  which  purports  to 


"•Ferris  v.  Hendrickson,  1  Bdw, 
132 

»« Wilson  V.  Fatout.  42  Ind.  62. 
See  Mann  v.  Jummel,  183  111.  523, 
66  N.  E.  161. 

*"  Cutler  V.  Haven,  8  Pick.  490. 

^BatesYille  Institute  v.  Kauff- 
man,  18  Wall.  151;  Carpenter  v. 
Long:an,  16  Wall.  271;  Kenlcott  v. 
Supervisors,  16  Wall.  452;  Ober  v. 
Gallagher,  93  U.  S.  199,  206;  Con- 
verse V.  Michigan  Diary  Co.  45  Fed. 
18;  Myers  v.  Hazzard,  4  McCrary, 
94,  97.  Alabama:  Front  v.  Hoge, 
57  Ala.  28;  Emanuel  y.  Hunt,  2  Ala. 
190;  CuUum  v.  Erwln,  4  Ala.  452; 
Graham  v.  Newman,  21  Ala.  497; 
Center  v.  P.  ft  M.  Bank,  22  Ala. 
743;  New  England  Mortg.  Sec.  Co. 
v.  Clayton.  119  Ala.  361,  24  So.  362. 
California:  Ord  v.  McKee,  5  Cal. 
515;  Bennett  v.  Solomon,  6  Cal.  134. 
Colorado:  Kenney  v.  Jefferson  Co. 
Bank,  12  Colo.  App.  24.  54  Pac.  404; 
Fassett  v.  Mulock,  5  Colo.  466.  Con- 
necticut: Lawrence  v.  Knap,  1  Root, 
248,  1  Am.  Dec.  42;  Farrell  v. 
LfCwis,  56  Conn.  280,  14  Atl.  931; 
Lewis  V.  Farrell,  51  Conn.  216. 
Georgia:     Civ.    Code,    §  3684;    Nat 


Bank  v.  Exchange  Bank,  110  Ga. 
692,  36  S.  E.  265;  Van  Pelt  v.  Hurt, 
97  Ga.  660,  25  S.  E.  489;  Winstead 
V.  Bingham,  4  Woods,  510,  14  Fed. 
1;  dictum  to  the  contrary  in  Plant- 
ers' Bank  y.  Prater,  64  Ga.  609,  not 
sound  law;  Roberts  v.  Mansfield,  32 
Ga.  228.  Section  1996  of  the  Code, 
requiring  assignments  of  liens  to 
be  in  writing,  does  not .  apply  to 
mortgages.  Winstead  v.  Bingham, 
4  Woods,  510.  niinois:  Pardee  v. 
Lindley,  31  111.  174,  83  Am.  Dec. 
219;  Mapps  v.  Sharpe.  32  lU.  13; 
Lucas  y.  Harris.  20  111.  165;  Van- 
sant  v.  Allmon,  23  111.  30;  Wor- 
cester Nat.  Bank  v.  Cheeney.  87  111. 
602;  Miller  v.  Lamed.  103  111.  562; 
Gaff  V.  Harding,  48  111.  148;  Foun- 
tain V.  Bookstaver,  141  111.  461,  31 
N.  E.  17;  Barrett  v.  Hinckley.  124 
111.  32,  14  N.  E.  863,  7  Am.  St.  331; 
Towner  v.  McClelland,  110  111.  542; 
Union  Mut.  L.  Ins.  Co.  v.  Slee,  110 
111.  57.  12  N.  E.  543.  13  N.  E.  222. 
Indiana:  Burton  v.  Baxter,  7  Blackf. 
297;  Blair  v.  Bass,  4  Blackf.  589; 
French  v.  Turner,  15  Ind.  59;  Gab- 
bert  V.  Schwartz,  69  Ind.  450;  Bay- 
less  v.  Glenn,  72  Ind.  6;  Reeves  v. 
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secure  a  note^  when  in  fact  it  was  made  to  secure  future  advances, 
may  be  assigned  by  assigning  the  account  for  such  advances,  without 


Hayes,  95  Ind.  521,  524.  Now  under 
act  1877,  Burns',  S  1108,  an  assign- 
ment is  not  effectual  against  a  fore- 
closure by  the  mortgagee  unless  the 
assignment  is  recorded.  See  note 
.  Indiana,  S  479.  Citizens'  State 
Bank  v.  Julian;  153  Ind.  655,  55  N. 
E.  1007.  Iowa:  Bank  of  Indiana  v. 
Anderson,  14  Iowa,  544,  83  Am.  Dec. 
390;  Crow  v.  Vance,  4  Iowa,  434; 
Updegraf t  v.  Bd wards,  45  Iowa,  613 ; 
Preston  v.  Case,  42  Iowa,  529;  Walk- 
er V.  Schrelber,  47  Iowa,  529.  Kan- 
sas: Perkins  v.  Matteson,  40  Kan. 
165,  19  Pac.  633;  Robinson  Female 
Seminary  v.  Campbell,  60  Kan.  60, 
55  Pac.  276;  Mutual  Benefit  L.  Ins. 
Co.  V.  Huntington,  57  Kan.  744,  48 
Pac.  19;  Perkins  v.  Oumbel,  49  La. 
Ann.  653,  21  So.  743.  Kentucky: 
Miles  V.  Gray.  4  B.  Mon.  417;  Bur- 
dett  V.  Clay,  8  B.  Mon.  287.  Louis- 
iana: Scott  V.  Turner,  15  La.  Ann. 
346;  ForstalFs  Succession,  39  La. 
Ann.  1052,  3  So.  277;  Miller  v.  Cap- 
pel,  36  La.  Ann.  264.  Maine:  Vose 
V.  Handy,  2  Me.  322,  11  Am.  Dec. 
101;  Donnell  v.  Wylie,  85  Me.  143, 
26  Atl.  1092.  Kassaehtisetts:  Morris 
V.  Bacon,  123  Mass.  58,  25  Am.  Rep. 
17;  Belcher  v.  Costello,  122  Mass. 
189;  Barnes  v.  Boardman,  149  Mass. 
106,  21  N.  E.  308;  Wolcott  v.  Win- 
chester, 15  Gray,  461;  Watson  v. 
Wynlan,  161  Mass.  96,  36  N.  E.  692; 
Commonwealth  v.  Globe  Investment 
Co.  168  Mass.  80,  46  N.  E.  410; 
Brewster  v.  Seeger,  173  Mass.  281, 
53  N.  E.  814.  The  assignment  be- 
ing by  guardian  afterward  had 
reached  majority.  Michigan:  Mar- 
tin V.  McReynoIds,  6  Mich.  70; 
Briggs  V.  Hannowald,  35  Mich.  474. 
Minnesota:  Meeker  County  Bank  v. 
Young.  51  Minn.  364,  53  N.  W.  630; 
First  Nat.  Bank  v.  Pope.  85  Minn. 
433.  89  N.  W.  318;  Kinney  v.  Du- 
luth  Ore  Co.  58  Minn.  456,  60  N.  W. 
23;  Northern  Cattle  Co.  v.  Munro, 
83  Minn.  37,  85  N.  W.  919.  Missis- 
sippi: Holmes  v.  McGinty.  44  Miss. 
94;  Dick  v.  Mawry,  17  Miss.  448; 
Gabbert  v.  Wallace,  66  Miss.  618.  5 
So.  394.  Missouri:  Laberge  v.  Chau- 
vin,  2  Mo.  179;  Chappell  v.  Allen, 
38  Mo.  213;  Potter  v.  Stevens,  40 
Mo.  229;  De  Laureal  v.  Kemper.  9 
Mo.  App.  77;  Boatman's  Sav.  Bank 
V.  Grewe.  84  Mo.  477;  Lee  v.  Clark, 
89  Mo.  553,  1  S.  W.  142;  Hagerman 


V.  Sutton,  91  Mo.  519,  4  S.  W.  73; 
Bell  V.  Simpson,  75  Mo.  485;  Mayes 
V.  Robinson,  93  Mo.  114,  5  S.  W. 
611;  State  Bank  v.  Frame,  112  Mo. 
502,  20  S.  W.  620;  German-Ameri- 
can Bank  v.  Carondelet  Real  Estate 
Co.  150  Mo.  570,  51  S.  W.  691; 
George  v.  Somerville,  153  Mo.  7, 
54  S.  W.  491;  Boyle  v.  Lybrand,  113 
Wis.  79,  86  N.  W.  904.  Nebraska: 
Kuhns  V.  Bankes,  15  Neb.  92,  17  N. 
W.  356;  Goodwin  v.  Cunningham.  54 
Neb.  11.  74  N.  W.  315;  Cram  v.  Cot- 
rell,  48  Neb.  646.  67  N.  W.  452; 
Daniels  v.  Densmore,  32  Neb.  40, 
48  N.  W.  906;  Whitney  v.  Lowe,  59 
Neb.  87,  80  N.  W.  266;  New  Eng- 
land Loan  ft  T.  Co.  v.  Robinson, 
56  Neb.  50,  76  N.  W.  415;  Anderson 
V.  Kreldler,  56  Neb.  171,  76  N.  W. 
581;  Whipple  v.  Fowler.  41  Neb. 
675,  60  N.  W.  15.  Hew  Hampshire: 
Southerin  v.  Mendum.  5  N.  H.  420; 
Downer  v.  Button.  26  N.  H.  338; 
Blake  v.  Williams.  36  N.  H.  39 ;  Rig- 
ney  v.  Lovejoy,  13  N.  H.  247;  Smith 
V.  Moore,  11  N.  H.  55;  Page  v. 
Pierce,  26  N.  H.  317;  Quimby  v. 
Williams,  67  N.  H.  489,  41  Atl.  862. 
New  Jersey:  Harris  v.  Cook,  28  N. 
J.  Eq.  345;  Galway  v.  Fullerton,  17 
N.  J.  Eq.  389.  394;  Denton  y.  Cole, 
30  N.  J.  Eq.  244;  Ferry  v.  Meckert, 
32  N.  J.  Eq.  38.  New  York:  Neil- 
son  V.  Blight.  1  Johns.  Cas.  205; 
Green  v.  Hart.  1  Johns.  580.  590; 
Evertson  v.  Booth.  19  Johns.  486. 
491;  Pattison  v.  Hull.  9  Cow.  747; 
Jackson  v.  Blodget,  5  Cow.  202; 
Langdon  v.  Buel.  9  Wend.  80;  Par- 
melee  V.  Dann,  23  Barb.  461;  Gould 
V.  Marsh,  1  Hun,  566.  North  Caro- 
lina: Hyman  v.  Devereux.  63  N.  C. 
624;  Jenkins  v.  Wilkinson.  113  N.  C. 
532.  18  S.  E.  696.  Ohio:  Paine  v. 
French,  4  Ohio.  318.  Oregon:  Wat- 
son V.  Dundee  M.  ft  T.  I.  Co.  12 
Oregon.  474.  8  Pac.  548.  Pennsyl- 
vania: Partridge  v.  Partridge,  38 
Pa.  St.  78 ;  Donley  v.  Hays.  17  Serg. 
ft  R.  400.  South  Carolina:  Muller 
V.  Wadllngton,  5  S.  C.  342;  Walker 
V.  Kee,  14  S.  C.  142;  Cleveland  v. 
Cohrs.  10  S.  C.  224.  Tennessee: 
Clark  V.  Jones.  93  Tenn.  639,  27  S. 
W.  1009.  Texas:  Perkins  v.  Sterne. 
23  Tex.  561.  76  Am.  Dec.  72.  Ver- 
mont: Keyes  v.  Wood.  21  Vt.  331; 
Langdon  v.  Keith,  9  Vt.  299:  Pratt 
V.  Bank  of  Bennington.  10  Vt.  293, 
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Bat  the  mere  possession  by  a  third  -person  of  a  mortgage  not 
assigned,  and  a  note  not  indorsed  by  the  mortgagee,  is  not  sufficient 
evidence  of  his  ownership  of  them  to  enable  him  to  sustain  an 
action  upon  them.  He  must  allege  and  prove  his  ownership  by  other 
evidence.^^^  He  must  show  that  there  was  an  intention  to  transfer 
a  beneficial  interest  in  the  securities  by  the  mere  manual  delivery 
of  them.^^'  One  who,  having  agreed  with  the  mortgagor  to  take  an 
assignment  of  an  overdue  mortgage,  paid  the  amount  of  it  to  the 
mortgagee  and  received  a  delivery  of  the  bond,  and  also  a  discharge 
of  the  mortgage,  which  was  never  recorded,  was  regarded  as  having 
a  good  equitable  assignment  of  the  mortgage.  ^^* 

Where  an  assignment  by  a  transfer  of  the  note  enables  the  as- 
signee to  foreclose  the  mortgage  in  his  own  name,  the  assignment 
is  in  effect  not  merely  an  equitable  but  a  legal  assignment.^"®  In 
such  case,  upon  the  death  of  the  mortgagee,  no  beneficial  interest 
in  the  estate  passes  to  his  administrator.^"^ 

When  it  plainly  appears  by  the  pleadings  in  an  action  to  fore- 
close that  the  debt  was  assigned,  it  is  not  necessary  to  aver  that  the 
mortgage  was  assigned.  It  is  a  conclusion  of  law  that  the  mortgage 
passed  with  the  debt  as  an  incident  to  it.^"* 

A  married  woman  may,  without  the  consent  of  her  husband,  make 
an  equitable  assignment  of  a  note  and  mortgage  executed  to  her, 
by  the  mere  sale  and  delivery  of  them,  although  she  could  not  bind 
herself  by  an  indorsement  of  the  note."* 

§  814.  After  an  assignment  of  the  mortgage  note  the  mortgagee 
cannot  discharge  the  mortgi^  if  the  note  be  negotiable  and  it  be 
assigned  to  an  innocent  party,  before  due  and  for  a  good  considera- 
tion, although  the  note  be  without  any  consideration;  and  satisfac- 
tion so  entered  will  be  vacated  by  a  court  of  equity."*    The  holder 

could  not  maintain  suit  on  them  in  "^  Southerin  v.  Mendum,  5  N.  H. 

his  own  right     Marshall  v.  Pink-  420;   Rigney  v.  Lovejoy,  13  N.  H. 

ham,  52  Wis.  572,  590,  9  N.  W.  615.  247. 

In  Virginia  it  is  provided  by  stat-  "*  Crosby    t.    Brownson,    2    Day. 

ute  that  the  assignee  of  any  "bond,  425;   Dudley  t.  Cadwell,   19  Conn, 

note,   or   writing,   not   negotiable,"  218. 

may  assert  his  equitable  title  in  a  ^  Kurtz  v.  Sponable,  6  Kan.  395. 

court  of  law,  even  in  his  own  name.  ^  Baker   v.    Armstrong,    57    Ind. 

Code  1873,  ch.  141,  §  17.    And  see  189;    Moreau   v.   Branson,   87   Ind. 

Garland  v.  Richeson,  4  Rand.  266;  195. 

Clarksons  v.  Doddridge,   14  Gratt  '"*956a;    Gordon   v.   Mulhare,    13 

42.  44.  Wis,    22;    M'Cormick   v.    Dlgby,   8 

>«' Andrews    v.    Powers,    35    Wis.  Blackf.  99;* Sample  v.  Rowe,  24  Ind. 

644,  and  cases  cited.     See  Haescig  208;  Lapping  v.  Duffy,  47  Ind.  51; 

V.  Brown.  34  Mich.  503.  Dixon    v.    Hunter,    57    Ind.    278; 

^•Strause  v.  Josephthal,  77  N.  Y.  Catherwood   v.   Burrows    (Ind.).  7 

622.  Reporter,  492;  Hagerman  v.  Sutton. 

**  Johnson  v.  Parmely,  14  Hun,  91  Mo.  519,  4  S.  W.  73;  Craft  v. 
898.                                                         Phillips,    4    Pa.    45,    12    AU.    331; 
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mortgagee's  remedy,  by  writ  of  entry  against  the  mortgagor,  or  other 
person  in  possession  under  him/' 

But  whatever  may  be  the  equitable  interest  of  an  assignee  having 
only  an  equitable  assignment  of  a  mortgage,  as,  for  instance,  by  the 
delivery  of  the  mortgage  note  or  bond  without  a  formal  assignment 
of  the  mortgage,  he  has  no  legal  interest,  and  cannot  sue  in  scire 
facias,^^*  or  maintain  a  writ  of  ejectment,^^*  or  a  writ  of  entry,*^' 
in  his  own  name.  Such  an  assignee  at  most  is  only  a  cestui  que 
trust  having  an  equitable  interest  in  the  real  estate,  the  legal  title  to 
which  is  held  by  another,  either  as  an  actual  or  resulting  trust.  He 
has  no  legal  interest  in  the  land,  and  can  maintain  no  action  at  law 
in  respect  to  it.  His  rights  are  equitable,  and  must  be  pursued  in  a 
court  of  equity.  He  may,  however,  use  the  name  of  the  legal  holder 
of  the  mortgage  to  enforce  the  legal  rights  that  appertain  to  the 
mortgage.^^* 

No  one  but  the  holder  of  the  mortgage  note  can  complain  that 
the  note  has  been  separated  from  the  mortgage,  or  the  mortgage 
from  the  note.  The  mortgagor  is  not  entitled  to  any  relief  in  equity 
on  this  account.* ^^ 

§818.  The  mere  transfer  of  the  debt  do^  not  at  common  law 
cany  with  it  the  mortgi^  security  so  far  as  to  vest  the  legal  interest 

in  the  purchaser,  but  only  gives  him  an  equitable  interest,  which 
must  be  enforced  in  the  name  of  the  person  who  still  holds  the  legal 
title.*'*  Before  the  assignee  of  the  debt  can  recover  in  ejectment, 
he  must  show  a  transfer  of  the  legal  estate  to  himself.*'®  Neither 
can  an  equitable  assignee  exercise  a  power  of  sale.*®®  On  the  other 
hand,  if  the  mortgage  debt  has  been  paid,  a  mere  naked  mortgage 
title  does  not  avail  the  mortgagee  so  as  to  enable  him  to  maintain 
an  action  upon  the  mortgage.  He  has  a  mere  naked  seisin  without 
any  beneficial  interest.  And  if  the  debt  has  not  been  paid,  but  has 
been  transferred  to  another  person,  the  beneficial  interest  no  longer 

""Partridge  v.  Partridge,  3S  Pa.  230,  36  N.  W.  41;  Barnes  v.  Board- 

St.  78.  man,  149  Mass.  106.  21  N.  E.  308; 

"^Cottrell  V.  Adams.  2  Biss.  351;  Bailey  v.  Winn.  101  Mo.  649.  12  S. 

Edgerton  v.  Toung.  43  111.  464;  Kil-  W.  1045;  Johnson  v.  Clarke  (N.  J. 

gour  V.  Gockley.  83  111.  109.  Bq.).  28  Atl.  558;  Boone  v.  Miller, 

»"  Young  V.   Miller,   6  Oray.  152;  86  Tex.  94.  23  S.  W.  574;   McCam- 

Bryant  v.  Damon.  6  Gray.  564 ;  War-  mant  v.  Roberts,  87  Tex.  241,  27  S. 

den  V.  Adams.  15  Mass.  233;  Dwinel  W.  86. 

V.  Perley.  32  Me.  197;  Gould  v.  New-  '"Bailey  v.  Winn.  101  Mo.  649,  12 

man.  6  Mass.  239.  S.  W.   1045;    Burke   v.  Backus.  51 

'"Graham    v.    Newman,    21    Ala.  Minn.  174.  53  N.  W.  458;  Northern 

497;  Kilgour  v.  Gockley,  83  111,  109.  Cattle  Co,  v.   Munro,   83  Minn.  37, 

""Matthews   v.   Warner    (Mass.),  85  N.  W.  919;  Baker  v.  Seavey,  168 

6  Fed.  461.  112  U.   S.   600.  5   Sup.  Mass.  522.  40  N.  B.  863. 

Ct.  312.  "•§  1789. 

^'•Olcott  V.   Crittenden,  68  Mich. 
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exists  in  the  mortgagee,  but  in  the  assignee  of  the  debt,  who  must, 
however,  enforce  his  security  in  the  name  of  the  mortgagee.  A 
mortgage  is  available  as  a  security  only  as  it  is  connected  in  some 
way  with  the  debt  or  duty  which  it  secures.  To  one  who  has  not 
the  debt,  it  is  of  no  value  as  property,  as  it  could  at  most  be  only 
resorted  to  as  a  trust  for  the  benefit  of  the  holder  of  the  note.^** 

When  the  debt  and  the  legal  title  to  the  mortgaged  estate  are 
separated  in  this  way,  if  the  holder  of  the  latter  will  not  volun- 
tarily use  this  title  for  the  benefit  of  the  person  entitled  to  the  use 
of  it,  it  may  be  necessary  to  resort  to  a  bill  in  equity  to  charge  the 
party  who  has  the  legal  title  as  a  trustee  for  the  holder  of  the  debt,^*** 
or  to  assign  the  mortgage  to  him,*®*  whereupon  he  will  be  compelled 
either  to  maintain  a  suit  at  law,  or  to  foreclose  for  the  benefit  of  the 
assignee,  or  to  assign  the  mortgage  to  the  holder  of  the  debt.*** 
Courts  of  law  will  enforce  this  equitable  principle  so  far  as  they  are 


able. 
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§819.  The  law  implies  an  intention  that  the  mortgagee  shall 
hold  the  mortgage  title  in  trust,  when  the  only  note  or  bond  secured 
by  the  mortgage  is  transferred  without  a  formal  assignment  of  the 
mortgage,  and  there  is  nothing  to  indicate  an  intention  of  the  par- 
ties that  the  mortgage  security  is  not  to  go  with  it;  for,  except  as 
a  security  to  him,  the  barren  fee  in  the  mortgagee  is  useless.***  But 
the  question  has  been  raised  whether,  in  case  one  of  two  notes  be  in- 
dorsed without  any  expression  of  intent,  any  resulting  trust  will  be 
implied  in  favor  of  the  indorsee,  as  the  mortgagee  still  has  a  bene- 
ficial interest  in  the  mortgage  as  security  for  his  remaining  note.**^ 

A  mortgagee  holding  the  legal  title,  after  having  transferred  the 
mortgage  debt  to  another,  cannot  maintain  ejectment  against  such 
assignee  in  case  the  latter  has  obtained  possession  of  the  mortgaged 
premises;  for  though  the  mortgagee  has  the  legal  title,  this  exists 
only  for  the  benefit  of  the  holder  of  the  mortgage  debt,  and  can  only 
be  asserted  in  his  interest.*** 


"'Sanger  v.  Bancroft,  12  Gray, 
365,  per  Dewey,  J.;  Barrett  v. 
Hinckley,  124  111.  32,  14  N.  E.  863, 
7  Am.  St  Rep.  331. 

"*Per  Dewey,  in  Wolcott  v.  Win- 
chester, 15  Gray,  461;  Jordan  v. 
Cheney.  74  Me.  359;  Kernohan  v. 
Manas.  53  Ohio  St  118,  133,  41  N. 
E.  258. 

""Morris  v.  Bacon,  123  Mass.  58, 
25  Am.  Rep.  17. 

"*  Crane  v.  March.  4  Pick.  131,  16 
Am.  Dec.  329. 

""Hussey  v.  Fisher,  94  Me.  301, 
47  Atl.  525. 


« Young  V.  Miller,  6  Gray,  162; 
Crane  v.  March,  4  Pick.  131.  136,  16 
Am.  Dec.  329;  Wolcott  v.  Winches- 
ter. 15  Gray,  461;  Morris  v.  Bacon, 
123  Mass.  58;  Mayo  v.  Merrick,  127 
Mass.  511;  Torrey  v.  Deavltt  53  Vt 
331;  Jordan  v.  Cheney.  74  Me.  359. 

*"Per  Shaw,  C.  J.,  in  Toung  v. 
Miller,  6  Gray,  152;  per  Dewey, 
Justice,  in  Wolcott  v.  Winchester, 
15  Gray,  461,  465. 

'«  Barrett  v.  Hinckley,  124  111.  32, 
14  N.  B.  863,  7  Am.  St  Rep.  331. 
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of  the  note  is  entitled  to  the  protection  accorded  to  the  holder  of 
commercial  paper,  as  against  the  mortgagor  or  other  party  taking 
snch  discharge.  He  may  recover  the  ftdl  amount  due  on  it,  and  is 
not  limited,  in  an  action  to  foreclose  the  mortgage,  to  the  amount 
he  actually  paid  for  the  securities,  with  interest.****  This  statement 
is  upon  the  assumption  that  there  is  no  statute  requiring  assign- 
ments of  mortgages  to  be  recorded.  The  mortgagor  or  other  person 
paying  the  mortgage  and  taking  the  discharge  is  bound  to  know 
that,  if  the  mortgagee  has  indprsed  the  notes  before  maturity  to  a 
bona  fide  holder,  the  mortgagee  has  no  longer  authority  to  satisfy 
the  mortgage;  and  therefore  the  person  taking  the  discharge  is 
bound  to  ascertain  whether  the  mortgagee  still  held  the  notes 
at  the  time  he  discharged  the  mortgage.***  The  notes  in  such  case 
become  the  evidence  of  the  mortgagee's  authority  to  enter  satisfac- 
tion of  the  lien.**' 

After  discharge  by  a  mortgagee  who  has  transferred  the  mortgage 
notes  before  maturity,  a  subsequent  mortgagee  or  purchaser  in  good 
faith  and  without  notice  of  the  unauthorized  discharge  of  the  mort- 
gage is  entitled  to  rely  upon  the  record.*** 

The  a^ignee  takes  free  from  existing  equities  between  the  mort- 
gagor and  mortgagee.***  He  holds  the  mortgage  by  the  same  title 
that  he  holds  the  notes,  and  subject  to  no  defence  that  would  not 
be  good  against  them.**®  The  assignment  by  express  terms  may  be 
made  subject  to  all  existing  equities,  as  where  it  contains  a  clause 
declaring  it  "subject,  however,  to  all  the  rights  of  the  said  mort- 
gagor in  and  to  the  same.*^*** 

A  mortgagee  who  discharges  a  mortgage  of  record  after  having 

Reeves  v.  Hayes,  95  Ind.  521.  523,  7  Rep.  492,  per  Elliott,  J. ;  Smith  v. 

quoting  text;  Oottschalk  v.  Neal,  6  Perkins,  8  Blss.  73;  Swift  v.  Smith, 

Mo.  App.  597;  Vandercook  v.  Baker,  102  U.  S.  442;  Reeves  v.  Hayes,  95 

48  Iowa,  199;  State  Bank  v.  Frame,  Ind.  521,  overruling  Ayers  v.  Hays, 

112  Mo.  502,  20  S.  W.  620;  Mutual  60  Ind.  452;  Llvermore  v.  Maxwell, 

Benefit  L.  Ins.  Co.  v.  Huntington,  87  Iowa,  705,  55  N.  W.  37. 

57  Kan.  744,  48  Pac.  19;  Dunham  v.  "•  Porter  v.  Ourada,  51  Neb.  510, 
Steele   Packing   Co.    100   Mich.    75,  71  N.  W.  52;    Eggert  v.  Beyer,  43 

58  N.  W.  627;  Brewer  v.  Atkelson,  Neb.  711,  719,  62  N.  W.  57;  Whipple 
121  Ala.  410,  25  So.  992,  77  Am.  St.  v.  Fowler,  41  Neb.  675,  60  N.  W.  15; 
64.  Daniels  v.   Densmore,   32   Neb.   40, 

"•Bange  v.  Flint,  25  Wis.  544.  48  N.  W.  906;  Whitney  v.  Lowe,  59 

"•Reeves  v.  Hayes.  95   Ind.   521,  Neb.  87,  80  N.  W.  266. 

quoting  text;   Donaldson  v.  Grant,  ^Crosby  v.   Roub,   16  Wis.   616, 

15  Utah,   231;   Perry  v.   Baker,  61  84  Am.  Dec.  720;  Andrews  v.  Hart, 

Neb.  841,  86  N.  W.  692;   Passump-  17  Wis.  297;  Cornell  v.  Hichens,  11 

sic  Sav.  Bank  v.  Buck,  71  Vt.  190,  Wis.  353;   Fisher  v.  Otis,  3  Chand. 

44  Atl.  93;  Perry  v.  Baker,  61  Neb.  83. 

841,.  86  N.  W.  692;  Whitney  v.  Lowe,  **Martineau      v.      McCollum,      4 

59  Neb.  87,  80  N.  W.  266;  Whipple  Chand.  153;  Cornell  v.  Hichens,  11 
V.  Fowler,  41  Neb.  673,  60  N.  W.  15.  Wis.  353. 

^Catherwood  v.  Burrows  (Ind.),        » Fisher  v.  Otis,  3  Chand.  83. 
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no  greater  rights^  and  could  acquire  no  greater  righfs  by  levy  upon 
the  mortgaged  property,  than  the  mortgagee  himself  had;  and  that 
after  assigning  the  mortgage  debt  he  had  no  beneficial  interest  un- 
der the  mortgage;  but  only  a  naked  legal  estate  which  he  held  in 
trust  for  the  holder  of  the  mortgage  debt.  The  same  remark  may 
be  made  in  regard  to  a  recent  decision  to  like  effect  in  Maine."* 

§  820a.  There  are  some  decisions,  howeveri  which  make  an  assif^n- 
ment  of  the  debt  effectual  even  as  against  a  purchaser  from  the  mort- 
gagee who  has  acquired  the  mortgagor's  interest  so  that  he  appears  of 
record  to  have  the  entire  title  both  the  title  of  the  mortgagee  and 
that  of  the  mortgagor.  There  are  decisions  to  this  effect  in  Maine, 
which  seem  to  be  wholly  inconsistent  with  the  principle  that  in  deal- 
ings in  real  estate  reliance  is  to  be  put  in  the  title  disclosed  by  the 
records.  In  two  of  these  decisions  it  appeared  that  a  mortgage  was 
made  and  recorded  to  secure  the  payment  of  certain  notes.  The 
mortgagee  transferred  the  notes  without  assigning  the  mortgage.  He 
afterwards  obtained  a  quitclaim  deed  of  the  mortgaged  land  from 
the  mortgagor,  and  thus  appeared  upon  the  record  to  hold  both  in- 
terests, that  of  the  mortgagor  and  mortgagee.  He  then  conveyed  the 
property  to  one  who  purchased  for  value  and  in  good  faith  relying 
upon  the  full  record  title  in  the  grantor.  It  was  held,  however,  that 
the  assignee  of  the  notes  had  the  better  title ;  that  the  land  followed 
the  debt  and  that  no  interest  under  the  mortgage  title  passed  to  the 
purchaser.*** 

In  several  States  it  has  been  held  that  the  mortgagee  cannot  re- 
lease the  security  to  the  prejudice  of  the  holder  of  the  note  who  holds 
by  indorsement  before  maturity,  and  this  has  been  adjudged  in  States 
where  assignments  of  mortgages  may  be  recorded.**^ 

§820b.  A  purchaser  from  the  mortgi^e  is  put  upon  inquiry 
whether  a  mortgage  has  been  discharged  by  the  mortgagee  when  he 
has  knowledge  that  the  mortgage  notes  have  been  assigned  to  an- 
other. A  second  mortgage  contained  a  clause  reciting  the  existence 
of  the  former  mortgage  and  adding  that  the  notes  secured  thereby 


>»HuB8ey  V.  Pl«her.  94  Me.  301, 
47  Atl.  525.  In  this  case  the  court 
cite  the  eases  decided  In  that  court 
above  commented  upon,  as  though 
applicable  to  the  case  in  hand. 

"•Jordon  v.  Cheney,  74  Me.  359; 
Lord  V.  Crowell,  75  Me.  399.  See, 
also.  Lunt  v.  Lunt,  71  Me.  377; 
Moore  v.  Ware.  38  Me.  496;  Hussey 
V.  Fisher,  94  Me.  301,  47  Atl.  526, 
commented  upon  below. 

^•'Kenney    v.    Jefferson    County 


Bank,  12  Colo.  App.  24,  33,  54  Pac. 
404;  Ogle  v.  Turpln,  102  IlL 
148;  Barbour  v.  Scottish-American 
Mortg.  Co.  102  111.  121;  Stanley  v. 
Valentine,  79  III.  544;  Harris  v. 
Cook,  28  N.  J.  EKl.  345;  Black  v. 
Reno,  59  Fed.  Rep.  917;  Hutchings 
V.  Clark,  64  Cal.  228;  Lee  v.  Clark, 
89  Mo.  553,  1  S.  W.  142;  Brown  v. 
Henry,  106  Pa.  St  262;  Hull  v. 
Dlehl,  21  Mont  71,  52  Pac.  782. 
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were  then  owned  by  another  party  named..  There  was  never  any 
written  assignment  of  the  first  mortgage,  and  some  years  after  the 
execution  of  the  second,  the  first  was  discharged  on  the  record  by 
the  mortgagee  therein  named  but  without  right.  An  intending  pur- 
chaser of  the  second  mortgage  examined  the  records  and  read  the 
clause  referred  to  but  made  no  further  inquiry,  and  purchased  rely- 
ing upon  the  recorded  discharge.  It  was  held,  that  he  could  not  de- 
fend against  a  foreclosure  of  the  first  mortgage,  being  chargeable 
with  notice  of  the  fact,  which  he  could  have  learned  upon  inquiry, 
that  the  first  mortgage  was  outstanding  and  had  never  been  right- 
fully discharged.**® 

The  mortgage  is  subject  to  all  the  defences  that  may  be  made  to 
the  notes.  The  mortgage  follows  the  note  and  is  of  the  same  char- 
acter and  the  same  validity ;  and  is  governed  by  the  same  rules  in  re- 
spect to  the  right  of  the  maker  of  the  note  and  mortgage  to  set  up 
equities  and  defences  against  it  in  the  lands  of  the  transferee.*** 

§  820o.  Though  at  the  time  of  the  transfer  of  the  note  the  mort- 
gage has  been  foreclosed,  and  the  mortgagee  has  bid  in  the  property 
for  the  amount  of  the  debt,  the  transfer  of  the  note  is  an  equit- 
able transfer  of  the  land  which  secured  the  note.  It  was  the  debt 
and  the  security  therefor  which  were  transferred.  The  parties  con- 
tracted with  reference  to  the  substance,  and  not  the  evidences  of  it 
as  they  existed  in  some  particular  form ;  and  while,  by  reason  of  the 
foreclosure,  the  subject  of  their  contract  had  assumed  a  different 
form  from  what  they  had  in  mind,  in  substance  it  had  not  changed. 
As  between  assignor  and  assignee,  the  debt  remained,  notwithstand- 
ing the  mortgaged  premises  had  been  sold  for  the  full  amount  there- 
of; and  the  land  was  still  security  for  its  ultimate  payment.*®* 

Where  a  mortgagee  has  purchased  at  a  void  foreclosure  sale  his 
deed  of  the  property  to  another  operates  as  an  assignment  of  all  his 
interest  under  the  mortgage.*®* 

If  the  mortgagee,  after  assigning  a  part  of  the  mortgage  notes, 
forecloses  the  mortgage  for  the  whole  amount  of  the  notes,  and  then 
assigns  the  judgment  for  value  to  one  who  has  no  notice  of  the  equi- 
ties of  the  assignees  of  such  notes,  under  the  laws  of  Georgia  the 
assignee  of  the  judgment  is  not  affected  by  such  equities,  the  code 
providing  that  judgments  "are  negotiable  by  indorsement  or  written 

^PasBumpsic    Savings    Bank    v.  51  Minn.  254,  53  N.  W.  630.     And 

Buck.  71  Vt  190,  44  Atl.  93,  see  Woodruff  v.  Adair,  131  Ala.  531. 

» Thompson  v.  Maddux,  117  Ala.  32  So.  515. 

468.  23  So.  157.  ■■  StlUman     v.     Rosenberg,     111 

•»  Fox  V.  Wray.  56  Ind.  423.  Iowa  369,  82  N.  W.  768. 

"*  Meeker  County  Bank  v.  Young, 
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assignment  in  the  same  jnanner  as  bills  of  exchange  and  promissory 
note8.*«» 

§821.  Assignment  of  part  of  the  mortgage  debt.— There  is  no 
doubt  that,  where  a  mortgage  is  conditioned  to  secure  the  payment 
of  several  notes,  the  mortgagee  may,  if  he  choose,  assign  the  whole 
mortgage  interest  as  security  for  a  part  of  the  notes  transferred  at 
the  same  time,  leaving  no  security  in  the  land  for  a  subsequent  as- 
signee of  the  other  notes.^®*  But  if  the  mortgagee  in  terms  assigns 
only  such  part  of  the  mortgage  security  as  corresponds  to  the  notes 
transferred,  then  the  holder  of  the  remaining  notes  is  entitled  ro 
the  remainder  of  the  security.*®*  An  assignment  of  a  part  of  the 
mortgage  notes,  in  the  absence  of  any  contract  to  the  contrary,  is 
held  to  operate  as  an  assignment  of  a  pro  rata  interest  in  the  mort- 
gggg  2o«  rpjjg  assignment  for  coupons  for  interest  on  a  mortgage 
note  or  bond  is  a  pro  rata  assignment  of  the  mortgage.*®^  The  as- 
signee of  the  mortgage  and  part  of  the  notes  holds  the  security  in 
trust  for  the  benefit  pro  rata  of  one  who  had  previously  taken  the 
other  notes.*®* 

The  same  principle  applies  when  the  debt  secured  is  represented 
by  bonds  of  a  railroad  company  or  other  corporation.  The  security 
attaches  to  the  bonds  in  whosesoever  hands  they  may  be.  More- 
over, an  interest  coupon  detached  from  the  bond  and  in  the  hands 
of  another  person  is  still  entitled  to  a  proportionate  share  of  the 
mortgaged  security.*®* 

The  rule  is  also  the  same  if  the  mortgage  debt  be  in  part  repre- 
sented by  a  note  and  in  part  by  an  open  account.  The  assignment 
of  the  note  carries  a  proportionate  part  of  the  security.*^® 


"Code  §§  2244.  2776,  3597;  West- 
em  Nat.  Bank  v.  Maverick  Nat 
Bank.  90  6a.  339.  16  S.  E.  942. 

"Warden  v.  Adams,  15  Mass. 
233;  LAngdon  v.  Keith,  9  Vt.  299. 

"Wright  V.  Parker,  2  Aik.  (Vt) 
212. 

"B^irtlett  V.  Wade,  66  Vt  629, 
30  Atl.  4;  Keyes  v.  Wood,  21  Vt 
331;  Blair  v.  White.  61  Vt  110,  17 
Atl.  49;  Johnson  v.  Candage.  31  aie. 
28;  Steward  v.  Welch,  84  Me.  308, 
24  Atl.  860;  Cooper  v.  Ulmann, 
Walk.  (Mich.)  251;  Donley  v.  Hays. 
17  S.  ft  R.  400;  Walker  v.  Schreiber, 
47  Iowa,  529;  Harman  v.  Barhydt 
20  Neb.  625,  31  N.  W.  488;  Stude- 
baker  Manuf.  Co.  v.  McCargur,  20 
Neb.  500.  30  N.  W.  686;  Sargent  v. 
Howe.  21  111.  148;  Patrick's  App. 
105  Pa.  St  356;   Lewis  v.  Farrell, 


51  Conn.  216;  Green  County  Bank 
V.  Chapman,  134  Mo.  427,  35  S.  W. 
1500. 

"Whitney  v.  Lowe.  59  Neb.  87, 
80  N.  W.  266;  New  England  L.  ft 
T.  Co.  V.  Robinsoii,  56  Neb.  50.  76 
N.  W.  415;  Todd  v.  Cremer.  36  Neb. 
430.  54  N.  W.  674;  Studebaker  Bros. 
Manuf.  Co.  v.  McCargur,  20  Neb. 
500,  30  N.  W.  686. 

"Belding  v.  Manly.  21  Vt  550; 
Moore  v.  Ware,  38  Me.  496;  Red- 
man V.  Purrington,  65  Cal.  271; 
Norton  v.  Palmer,  142  Mass.  433,  8 
N.  E.  346;  Cram  v.  Cotrell.  48  Neb. 
646.  67  N.  W.  452.  58  Am.  St.  714. 

"Miller  V.  Rutland  ft  Wash.  R. 
Co.  40  Vt  399,  94  Am.  Dec.  414; 
Jones  on  Corporate  Bonds  and  Mort- 
gages, 9  241. 

"•Adger  v.  Pringle.  11  S.  C.  527. 
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If  a  mortgage  be  assigned  to  the  extent  of  three  of  the  mortgage 
notes,  the  mortgagee  holding  two  other  notes  under  an  agreement 
that  his  security  should  not  be  impaired  as  to  them,  the  assignee 
becomes  a  tenant  in  common  with  the  mortgagee,  each  being  owner 
under  the  mortgage  of  such  part  of  the  estate  as  the  debt  due  to 
each  bears  to  the  whole  mortgage  debt.  The  assignee  in  such  case 
cannot  foreclose  the  entire  mortgage,  but  only  to  the  extent  of  his  in- 
terest." ^ 

§  822.  A  mortgagee  holding  two  or  more  notes  secured  by  one 
mortgage  can  transfer  the  mortgage  and  one  note,  so  as  to  give  that 
note  priority  in  satisfaction  out  of  the  mortgaged  property;*^*  and 
an  indorsement  of  one  note,  with  an  assignment  of  the  mortgage, 
is  sufficient,  in  the  absence  of  all  circumstances  indicating  a  con- 
trary intention,  to  give  to  the  holder  of  such  note  priority.**'  The 
mortgagee  may  by  agreement  fix  the  rights  of  the  holders  of  the  sev- 
eral notes  to  the  mortgage  security,  whether  he  retains  it  or  assigns 
it  with  the  notes,***  and  such  an  agreement  may  be  implied  from 
the  circumstances  of  the  transfer.**'  An  assignment  of  one  note 
without  the  mortgage  may  imply  a  priority  of  payment  over  any 
notes  retained  and  owned  by  the  mortgagee,  and  any  subsequent  in- 
dorsement of  the  other  notes  would  not  then  destroy  the  priority  of 
the  note  transferred.*** 

An  assignment  of  a  part  of  the  amount  secured  "out  of  the  first 

'^^LAne  V.  Davis,  14  Allen,  226.  30,    and    cases    cited;     Mechanics' 

*"8  606;  Wright  v.  Parker,  2  Aik.  Bank  of  Niagara,  9  Wend.  410. 
212;     Cooper    v.     Ulmann,     Walk.        The   assignee   of  one   note,   who 

(Mich.)    251;    Bank  of  England  v.  also  has  an  assignment  of  the  mort- 

Tarleton,  23  Miss.  173;  Goar  v.  Mc-  gage,  may  perhaps  stand  upon  an- 

Oanless,    60    Miss.    244;    McLean's  other  principle  of  law,  namely,  that 

App.   103    Pa.   St.   255;    Walker  v.  when    two    or    more    have    equal 

Dement,  42  111.  272.  claims   in   equity,   and   one   has   a 

In  Langdon  v.  Keith,  9  Vt.  299,  legal  title,  the  legal  title  shall  pre- 
Mr.  Chancellor  Collamer  adopts  the  vail.  Eastman  v.  Foster,  8  Met.  19, 
view9  and  language  of  the  court  in  per  Chief  Justice  Shaw. 
Wright  V.  Parker,  2  Aik.  212.  "If  According  to  other  authorities, 
the  mortgagee  choose  to  assign  all  however,  the  assignment  of  the 
his  interest  in  the  mortgaged  prem-  mortgage*  with  one  note  does  not 
ises,  to  secure  but  a  part  of  the  necessariy  give  that  note  priority, 
notes  therein,  assigned  by  him,  he  but  operates  only  as  an  assignment 
has  a  right  to  do  so,  and  in  such  of  the  mortgage  pro  tanto.  Steven- 
case  no  interest  in  the  premises  son  v.  Black,  1  N.  J.  Eq.  338;  Page 
could  remain  in  him."  v.   Pierce,   26  N.   H.   317;    Betz  v. 

"8    1701;    Foley    v.    Rose,    123  Heebner,  1  Pa.  280;   Bwing  v.  Ar- 

Mass.  557;    Solberg  v.  Wright,   33  thur,  1  Humph.  637. 
Minn.  224,  22  N.  W.  381;   Miller  v.        «•§    1701;     Foley    v.    Rose.    123 

Washington  Sav.  Bank,  5  Wash.  St.  Mass.   567;    Richardson  v.   McKim, 

200,  31  Pac.  712.  20    Kan.    346;    Noyes  v.    White.    9 

'^Morgan  v.  Kline,  77  Iowa,  681,  Kan.  640.    See,  however,  Henderson 

42  N.  W.  558.  V.  Herrod,  18  Miss.  631;  Knight  v. 

'^'Grattan  v.  Wiggins,  23  Cal.  16,  Ray,  75  Ala.  383;  Abney  v.  Walms- 

ley,  33  La.  Ann.  589. 
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moneys  to  become  due  and  payable"  gives  the  assignee  priority  of 
payment  of  such  part  over  the  residue  secured  by  the  mortgage.**^ 

But  when  there  is  no  such  implication  of  an  intention  to  give 
priority  to  the  note  assigned^  the  indorsement  and  delivery  of  it  car- 
ries with  it  a  pro  rata  portion  of  the  security  and  nothing  mora 
This  is  the  generally  received  doctrine.*^*  The  holder  of  the  secur- 
ity may  foreclose  the  mortgage  in  his  own  name,  but  he  will  hold 
the  proceeds  of  sale  as  trustee  for  the  persons  entitled.*^* 

When  successive  assignments  of  several  notes  or  bonds  secured  by 
a  mortgage  are  made  without  an  assignment  of  the  mortgage,  the 
rule,  "Qui  prior  in  tempore,  potior  est  in  jure,"  has  no  application. 
This  is  applicable  when  there  are  successive  charges  upon  the  same 
property;  but  as  between  several  obligations  secured  by  the  same 
mortgage,  much  difficulty  might  result  from  the  rule,  on  account 
of  the  imcertainty  and  fraud  that  might  attend  an  inquiry  into  the 
times  of  the  several  assignments.  And  yet  in  several  States  the  rule 
has  been  adopted  that  the  note  first  falling  due  or  that  first  assigned 
has  precedence  in  the  application  of  the  security,  and  is  to  be  first 
satisfied  in  the  absence  pt  any  agreement  to  the  contrary.'^® 

'^^  Thayer's  App.  (Pa.)  9  Atl.  498.  App.  103  Pa.  St  265;  Patrick's  App. 

"•§  1701a;   California:   Phelan  v.  105   Pa.   St.   856.     South   Carolina: 

Olney,  6  Cal.  478;  Grattan  v.  Wig-  Lynch  v.  Hancock,  14  S.  C.  66,  84. 

gins,  23  Cal.  16.  Connecticut:  Smith  Vermont:     Langdon  v.  KPith,  9  Vt 

V.  Stevens,  49  Conn.  181.     lUinoii:  299;  Belding  v.  Manly,  21  Vt.  550; 

Herring  v.  Woodhull,  29  111.  92,  81  Keyes  v.  Wood.  21  Vt.  331.     Wii- 

Am.  Dec.  296.    Indiana:   Sample  v.  oonsin:     Rolston   v.    Brockway,    23 

Rowe,  24  Ind.  208.     Iowa:   Walker  Wis.  407. 

V.  Schreiber,  47  Iowa,  529.    Kaniai:  *»Solberg    v.    Wright,    38    Minn. 

Noyes  v.  White,  9  Kan.  640.     Ken-  224,  22  N.  W.  281. 

tucky:    Stockton  v.  Johnson,   6   B.  ***  Cases     more     fully     cited     in 

Mon.  408;  Duncan  v.  Louisville,  13  §§  1689-1701.    Alabama:     Cullum  v. 

Bush,     378,     26     Am.     Rep.     201;  Brwin,  4  Ala.  452;  M'Vay  v.  Blood- 

M'Clanahan   v.    Chambers,    1    Mon.  good,  9  Port  547.    Indiana:     Stan- 

,  43.    Maine:  Moore  v.  Ware,  38  Me.  ley  v.  Beatty,  4  Ind.  134;  Hough  v. 

496.       Massaohuiettt:      When     not  Osborne,  7  Ind.  140;  State  Bank  v. 

otherwise  stipulated,  Bryant  v.  Da-  Tweedy,  8  Blackf.  447,  46  Am.  Dec 

mon,  6  Gray,  564;    Foley  v.  Rose,  486;   Doss  v.  Ditmars,  70  Ind.  451. 

123  Mass.-  557.     Kississiplii:    Terry  Iowa:     Qrapengether  v.  Fejervary, 

V.  Woods,  6  Sm.  ft  M.  139,  45  Am.  9    Iowa,    163,    74    Am.    Dec.    836; 

Dec.  274;  Henderson  v.  Herrod,  10  Rankin    v.    Major,    9    Iowa,    297; 

Sm.  ft  M.  631;  Bank  of  England  v.  Sangster    v.    Love,    11    Iowa,    580; 

Tarleton,   23   Miss.   173.     Missouri:  Hinds    v.    Mooers,  «11    Iowa,    211; 

Anderson  v.  Bumgartner,  27  Mo.  80.  Walker  v.  Schreiber,  47  Iowa.  529; 

Nebraska:  Todd  v.  Cremer,  36  Neb.  Morgan  v.  Kline,  77  Iowa,  681,  42 

430,  54  N.  W.  674.    New  Hampshire:  N.   W.   558.     Wisconsin:      Wood   v. 

Page  V.  Pierce,  26  N.  H.  317;  John-  Trask,  7  Wis.  566,  76  Am.  Dec.  230. 

son  V.  Brown,  31  N.  H.  405.     New  In    Alabama    the    assignment    of 

Jersey:  Stevenson  v.  Black,  1  N.  J.  one  of  the  notes  secured  operates 

Eq.  338;  Collerd  v.  Hu8on>  34  N.  J.  as  an  assignment  pro  tanto  of  the 

Eq.  38.     Ohio:   Swartz  v.  Leist.  13  mortgage  lien  and  authorises  such 

Ohio  St.   419.     Pennsylvania:   Don-  transferee  to  foreclose  the  same.    If 

ley  V.  Hays.  17  S.  ft  R.  400 ;   Han-  .  afterwards  the  mortgagor  pays  the 

cock's  App.  34  Pa.  St.  155 ;  McLean's  remaining  notes  to  the  mortgagee 
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In  the  beginning,  and  as  between  the  original  parties,  the  mort- 
gage stands  as  a  security  for  all  the  moiigage  notes  equally.  If  the 
mortgagee  assigns  one  of  the  notes,  retaining  the  others  together 
with  the  mortgage,  the  mortgage  will  stand  as  security  for  all  the 
notes  pro  rata;  and  this  is  the  case  without  reference  to  the  time 
they  respectively  become  due.***  If  there  be  two  mortgage  notes, 
and  upon  the  assignment  of  the  mortgage  one  of  them  is  indorsed 
without  recourse,  and  the  other  is  indorsed  in  blank  by  the  mort- 
gagee, upon  foreclosure  the  notes  are  entitled  to  the  benefit  of  the 
mortgage  security  pro  rata,  and  a  decree  placing  the  deficiency  al- 
together upon  the  indorsed  note,  and  requiring  payment  of  it  from 
the  mortgagee,  is  erroneous.*** 

An  assignment  of  a  mortgage,  so  far  as  it  secures  the  payment  of 
the  second  note  named  therein,  together  with  the  second  note  with 
a  covenant  of  warranty  against  all  persons  claiming  under  the  as- 
signor, transfers  the  mortgage  as  security,  first  for  the  payment  of 
the  note  assigned  with  it,  and  then  in  trust  to  secure  the  payment 
of  the  other  note;  and  if  such  assignment*  is  recorded,  it  charges 
the  estate  in  the  hands  of  subsequent  purchasers  of  the  mortgage 
with  such  trust.**'  The  effect  of  such  an  assignment  is  the  same 
without  such  a  covenant  of  warranty.*** 

VI.  Construction  and  Effect  of  Assignments. 

§  823.  Law  of  place. — A  mortgage  of  course  takes  effect  by  virtue 
of  the  law  of  the  place  where  the  land  is  situated.**'  But  this  rule 
does  not  extend  to  an  equitable  transfer  of  the  mortgage  and  of  the 
debt  to  which  it  is  incident.  An  assignment  of  the  mortgage  is  a 
new  contract  and  passes  a  chattel  interest,  and  the  rights  of  the  par- 
ties are  governed  by  the  law  of  the  place  where  it  is  executed.**'    In 

and  takes   from   him   a   quitclaim  collects  insurance  taken  for  the  se- 

deed.  to   the   land   mortgaged,   the  curity  of  the  whole  mortgage  debt, 

transferee  of  the  first  note  cannot  the  policies  being  mad^  to  the  mort- 

maintain  an  action  at  law  against  gagee  "as  his  interest  may.  appear/' 

the  mortgagee  for  money  received  the  mortgagee,  on  collecting  for  a 

for  his  use;   his  mortgage  lien  is  loss  under  the  policies,  is  liable  to 

not  affected,  and  he  can  still  pro-  the  holder  of  the  assigned  note  for 

ceed  against  the  land.     Brewer  v.  a  pro  rata  share  of  the  amount  col- 

AtkeiAon,  121  Ala.  410,  25  So.  992.  lected.    Parker  v.  Ross,  73  Tex.  633, 

^  See  English  v.  Carney,  25  Mich.  11  S.  W.  865. 

178.  ""Bryant  v.  Damon,  6  Gray.  664. 

^  English  V.  Carney,  25  Mich.  178.  See  Norton  v.  Stone,  8  Paige.  222. 

The  mortgage  itself  may  give  pri-  "•  Foley  v.  Rose.  123  Mass.  557. 

orlty  of  Hen  to  one  of  the  notes,  "*Manton  v.  Seiberling,  107  Iowa, 

and  then  of  course  such  priority  is  634.  78  N.  W.  194. 

not  changed  by  an  assignment  of  ""Dundas  v.  Bowler,   3  McLean, 

the  note   not   entitled    to   priority.  397;.Hoyt  v.  Thompson.  19  N.  Y. 

But  if  in  such  case  the  mortgagee  207;  Bank  of  England  v.  Tarleton, 
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the  absence^  however^  of  proof  that  the  law  of  the  place  of  assign- 
ment is  different  from  that  of  the  place  where  the  property  is  situ- 
ated and  the  mortgage  is  sought  to  be  enforced,  the  law  of  the  lat- 
ter place  will  govern.    The  foreign  law  must  always  be  proved.**' 

§  824.  An  ordinary  assignment  passes  nothing  beyond  fhe  mort- 
gage title  and  the  debt. — ^The  words  of  grant,  in  an  ordinary  deed  of 
assignment  of  a  mortgage,  do  not  operate  by  way  of  covenant  or  es- 
toppel beyond  the  description  of  the  thing  assigned;  and  they  can- 
not have  the  effect  to  convey  or  extinguish  any  other  right  or  inter- 
est the  assignor  has  in  the  property,  as,  for  instance,  a  right  of  en- 
try for  breach  of  a  condition  subsequent.***  Neither  does  an  as- 
signment in  ordinary  form  without  covenants  of  warranty  estop  the 
assignor  to  set  up  an  after-acquired  title;***  nor  does  it  pass  a  title 
to  a  portion  of  the  premises  which  the  assignor  has  previously  ac- 
quired by  a  purchase  under  a  foreclosure  of  a  prior  mortgage  of  that 
portion.**®  By  the  foreclosure  sale  the  assignor,  who  has  become 
absolute  owner  of  a  part  of  the  premises  free  from  any  right  of  re- 
demption, no  longer  holds  that  as  mortgagee.  The  assignment  con- 
veys a  title  in  mortgage,  and  not  an  absolute  title  in  fee.  These  are 
distinct  titles.  The  assignment  does  not  touch  the  title,  which  the 
assignor  holdd  absolutely. 

Where  one  conveyed  land  upon  the  express  condition  that  the 
grantee  should  within  a  certain  time  erect  certain  buildings  on  it, 
and  took  back  a  mortgage  of  it  to  secure  the  payment  of  part  of  the 
purchase-money,  and  then  by  assignment  in  the  usual  form  sold  and 
conveyed  "said  mortgage  deed,  the  real  estate  thereby  conveyed,  and 
the  promissory  note,  debt,  and  qlaim  thereby  secured,'^  it  was  held 
that  only  the  mortgage  title  passed  to  the  assignee  of  the  mortgage, 
subject  to  be  defeated  by  breach  of  the  condition  of  the  original 
deed.***  "The  real  estate  thereby  conveyed,^'  said  Mr.  Justice  Gray, 
"was  not  an  absolute  title  in  fee,  but  a  title  in  mortgage,  and,  in 
this  case,  a- title  subject  to  be  defeated  by  the  mortgagor's  breach 
of  the  condition  subsequent  in  the  deed  to  them.  The  words  of  grant 
in  the  assignment  cannot  operate  by  way  of  covenant  or  estoppel  be- 
yond the  description  of  the  thing  granted  and  assigned.'* 

23  Miss.  173;   Murrell  v.  Jones,  40  were:      "Sell,  assign,   transfer,  set 

Hiss.  565,  583.  over,    and    convey    said    mortgage 

^  Kennedy  v.  Chapln,  67  Md.  454,  deed,  the  real  estate  thereby   con- 

10  Atl.  243.  veyed,  and   the  prommlssory  note. 

^  Romberg  v.  McCormlck,  194  111'  debt,  and  claim  thereby   secured." 

205,  62  N.  E.  637.  And  see  Barnstable  Savings  Bank 

*»Weed   Sewing   Machine   Co.   v.  v.  Barrett.  122  Mass.  172;   §  S7S. 

Emerson,  115  Mass.  554.  ^  Merrltt    v.    Harris,    102    Mass. 

*^  Durgln  V.   Busfleld,   114   Mass.  326,  and  cases  cited. 
492.    The  words  of  the  assignment 
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Moreover,  the  assignment  of  a  mortgage  of  premises  upon  which 
the  mortgagee  has  a  right  of  entry  for  a  breach  of  a  condition  sub- 
sequent,  as,  for  instance,  a  condition  for  the  payment  of  prior  mort- 
gages upon  the  property,  does  not  convey  or  extinguish  the  right  of 
entry,*'*  although  an  absolute  alienation  in  fee  before  an  entry  for 
the  breach  would  extinguish  the  right  or  possibility  of  reverter;*" 
for,  as  Coke  expresses  it,*'*  ^'nothing  in  action,  entry,  or  reentry  can 
be  granted  over ;"  and  the  reason  he  gives  for  the  rule  is,  "for  avoid- 
ing of  maintenance,  suppressing  of  rights,  and  stirring  up  of  suits," 
which  would  happen  if  men  were  permitted  "to  grant  before  they 
be  in  possession/' 

It  is  generally  true,  however,  that  one  assigning  a  bond  and  mort- 
gage impliedly  warrants  their  validity,  and  is  liable  for  a  breach  of 
such  implied  warranty,*"  if  he  had  knowledge  at  the  time  of  the 
transfer  of  their  invalidity.  But  if  he  had  no  knowledge  of  any  de- 
fect, it  would  seem  that  he  could  not  be  held  liable  for  a  loss  sus- 
tained by  the  assignee  by  reason  of  any  invalidity.***  A  warranty 
of  the  validity  of  a  mortgage  is  a  warranty,  in  eflfect,  that  the  bond 
as  well  as  the  mortgage  is  valid;  for  if  the  bond  be  invalid,  the 
mortgage,  which  is  dependent  upon  the  debt,  is  invalid  also.**^  But 
ordinarily  an  assignment  of  a  mortgage  does  not  in  any  way  war- 
rant the  title  to  the  mortgaged  property ;  and  a  court  of  equity  can- 
not relieve  a  purchaser  of  a  mortgage  of  land,  the  title  of  which 
proves  defective,  unless  the  seller  made  representations  respecting 
the  title  upon  which  the  purchaser  was  justified  in  relying.*** 

Ordinarily  an  assignment  does  not  charge  the  assignor  with  any 
liability  to  make  good  the  mortgage  debt  assigned;  but  he  may,  by 
special  terms  in  the  assignment,  guarantee  the  debt  just  as  he  could 
make  any  guaranty.  A  guaranty  of  the  assignee  against  loss  from 
the  mortgage  is  a  guaranty  limited  to  the  amount  paid  on  the  as- 
signment.*** A  guaranty  of  the  collection  of  a  mortgage  at  matur- 
ity makes  the  assignor  a  guarantor  of  the  whole  debt,  though  there 
be  no  bond  or  other  obligation  accompanying  the  mortgage.**®  If  an 
assignee  having  a  guaranty  unreasonably  delays  the  collection  of  the 

"*  Hancock  v.  Carlton,  6  Gray,  39;  "•Littauer  v.  Goldman,  72  N.  Y. 

Richardson  v.  Cambridge,  2  Allen,  506,  28  Am.  Rep.  171;  Fant  v.  Fant, 

118.   79  Am.   Dec.   767;    Merritt  v.  17  Gratt.  11. 

Harris,  102  Mass.  326.  «"  Ross  v.  Terry,  63  N.  Y.  613. 

"•Rice  V.  Boston  St  Worcester  R.  ""Vincent  v.  Berry,  46  Iowa,  571. 

Co.  12  Allen.  141,  and  cases  cited.  "•  Griffith  v.  Robertson,  15   Hun. 

""Co.    Litt.    214a.     And    see    Co.  344.     See  f  828. 

Litt.  369a.  "•Waters   v.   Chase,   142    Pa.   St 

"» Ross  V.  Terry,  63  N.  Y.  618.  468,  21  AU.  882. 
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mortgage,  and  in  the  mean  time  the  property  depreciates  in  value^ 
the  guarantor  is  released.*** 

§  824a.  Ordinarily  an  audgnment  contains  no  covenants  by  the 
assignor;  but  if  a  covenant  be  inserted  that  the  assignor  had  a  right 
to  sell  and  convey,  and  that  there  is  no  incumbrance  on  his  mort- 
gage, when  in  fact  he  had  previously  released  a  portion  of  the  mort- 
gaged premises  to  the  mortgagor,  the  covenant  was  broken  the  in- 
stant it  was  made,  and  the  assignee  stood  evicted  of  the  released  por- 
tion of  the  mortgaged  premises  as  soon  as  the  assignment  was  deliv- 
ered. 

An  assignment  impliedly  warrants  the  genuineness  of  the  mort- 
gage."* 

But  a  covenant  by  the  assignor  that  there  is  no  incumbrance  upon 
the  mortgage  will  be  construed  with  reference  to  the  circumstances 
of  the  case.  Such  a  covenant  made  upon  a  sale  of  the  mortgage  for 
the  assignor's  own  benefit  would  be  rightly  enforced;  but  the  case 
is  quite  different  where  the  mortgage  is  assigned  for  the  accommoda- 
tion of  the  mortgagor,  and  at  the  suggestion  of  the  assignee,  who 
had  undertaken  to  make  a  new  loan  to  the  mortgagor  to  enable  him 
to  pay  off  the  mortgage.  A  savings  bank  had  agreed  to  furnish  a 
mortgagor  with  money  to  pay  off  an  existing  mortgage  which  the 
holder  had  commenced  to  foreclose.  Instead  of  making  a  new  mort- 
gage^  the  mortgagor  gave  a  note  to  the  bank  for  the  money,  and  the 
mortgagee  assigned  his  mortgage  to  the  bank  to  hold  as  collateral 
for  the  new  note.  In  the  assignment  was  a  clause  by  which  the  de- 
fendant covenanted  that  there  was  no  incumbrance  on  his  mortgage. 
Some  years  previous  to  the  assignment  defendant  had  released  a  por- 
tion of  the  mortgaged  premises  to  the  mortgagor,  which  was  not  re- 
membered when  the  assignment  was  made.  At  that  date  the  prop- 
erty remaining,  held  under  the  mortgage,  was  worth  several  hun- 
dred dollars  more  than  the  money  advanced  by  the  bank;  but  when 
the  bank  sold  the  property,  five  years  afterwards,  it  was  worth  less, 
and  several  hundred  dollars  were  due  the  bank  on  the  note.  It 
was  held  that  the  covenant  was  broken  the  instant  it  was  made ;  that 
the  bank  stood  evicted  of  the  released  portions  of  the  mortgaged 
premises  as  soon  as  the  assignment  was  delivered,  and,  as  a  suit  could 
then  have  been  instituted,  that,  in  an  action  commenced  several  years 
af teAvards  by  the  bank  on  the  covenant,  only  nominal  damages  could 
be  recovered.*** 

»*»  Griffith  V.  Robertson,  15  Hun,  "*  Waller  v  Staples.  107  Iowa.  738, 
344;  Hanna  v.  Stroud,  13  S.  D.  352,    77  N.  W.  570. 

83  N.  W.  365.    See  §§  1482,  1710.  *"  People's  Sav.  Bank  v.  Hill,  81 

Me.  71,  16  Atl.  337. 
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§  825.  A  mortgagor  cannot  set  np  an  after-aoqnired  title 
against  his  covenants  of  warranty.  Having  bought  land  and  given  a 
mortgage  for  the  purchase-money  containing  covenants  of  warranty, 
he  cannot  set  up  a  title  adversely  to  an  assignee  of  his  mortgage, 
although  he  acquire  such  title  under  a  sale  for  taxes  assessed  upon 
the  land  before  he  bought  it.  Such  title  inures  instantly  to  the  bene- 
fit of  the  assignee.*** 

§  826.  An  equitable  assignment  carries  a  power  of  sale,  in  those 
States  where  a  mortgage  is  regarded  as  merely  a  lien  and  not  as  an 
estate  in  the  land.  An  assignment  of  the  note  carries  with  it  as  an 
incident  the  mortgage,  which  may  be  enforced  in  the  name  of  the 
assignee,  and  an  indorsement  and  delivery  of  the  note  without  a 
formal  assignment  of  the  mortgage  vests  the  power  of  sale  in  the  as- 
signee. The  power  passes  from  the  mortgagee,  and  can  no  longer 
be  executed  by  him.****  In  Illinois  it  is  held  that  an  assignment  of 
the  mortgage  without  an  indoii^ement  of  th^  note,  inasmuch  as  the 
mortgage  is  not  assignable,  either  -at  common  law  or  by  statute,  in 
that  State,  will  not  pass  the  power  of  sale  to  the  assignee,  but  it  will 
still  remain  in  the  mortgagee,  who  alone  can  exercise  it.*** 

§  827.  An  assignment  of  a  mortgage  may,  in  equity,  be  shown  to 
be  in  fact  collateral  security  for  a  loan,  though  it  be  absolute  in  form. 
Such  evidence  does  not  vary  or  contradict  the  writing,  but  estab- 
lishes a  limitation  inherent  in  the  transaction,  and  a  court  of  equity 
will  restrict  it  accordingly.**^  When  the  mortgage  secures  a  negoti- 
able note,  the  assignee  who  has  taken  it  as  collateral  security,  by  an 
absolute  assignment  in  the  usual  form,  though  for  only  a  small  part 
of  the  amount  secured  by  the  mortgage,  may  himself  assign  it  to 
another;  and  this  second  assignee,  if  he  has  taken  it  before  it  was 
due,  for  full  value,  without  notice  of  the  limited  interest  of  the  as- 
signor, may  enforce  it  for  the  full  amount.**®  But  if  the  debt  se- 
cured be  a  bond  or  other  non-negotiable  instrument,  the  second  as- 
signee would  in  such  case  acquire  only  the  right  and  interest  of  the 
first  assignee;***  and  the  assignor  who  pledged  the  mortgage  can  re- 


**'See  679,  682,  1483;  Gardiner  v. 
Gerrish,  23  Me.  46. 

*«01d8  V.  Cummings,  31  111.  188; 
Pardee  v.  Llndley,  31  III.  174,  83 
Am.  Dec.  219.  So  in  Korth  Caro- 
lina: Hussey  v.  Hill,  120  N.  C.  312, 
26  S.  E.  919. 

•*  Hamilton  v.  Lubukee,  51  111. 
416,  99  Am.  Dec.  562. 

•"  Pond  V.  Eddy,  113  Mass.  149. 

'^Briggs  V.   Rice,   130   Mass.   50. 


The  recital  in  the  assignment  of  the 
consideration  for  which  the  assign- 
ment was  made  is  not  alone  suffi- 
cient to  put  the  assignee  upon  in- 
quiry, or  to  prove  fraud  on  his 
part.  See  Norman-  v.  Towne,  130 
Mass.  52. 

*•  Bush  V.  Lathrop,  22  N.  Y.  535 ; 
United  States  v.  Sturges,  1  Paine, 
525. 
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deem  upon  paying  the  amount  of  the  loan  for  which  it  was  pledged, 
in  whosesoever  hands  he  may  find  it.**® 

If  such  assignee  forecloses  the  mortgage^  and  at  the  sale  bids  it 
in  for  a  sum  less  than  the  amount  of  the  debt  which  the  assign- 
ment was  made  to  secure,  inasmuch  as  he  holds  the  mortgage  after 
satisfying  his  own  claim  as  trustee  for  his  assignor,  he  is  not  al- 
lowed to  purchase  the  premises  for  his  own  benefit,  but  they  are  in 
his  hands  subject  to  be  redeemed  by  his  cestui  que  trust.**  ^  The 
effect  of  the  foreclosure  in  such  case  is  simply  to  bar  the  equity  of 
the  mortgagor  and  his  grantees  in  the  land,  and  it  has  no  operation 
upon  the  rights  of  the  assignor  and  his  assignee  holding  it  as  col- 
lateral security  for  an  amount  less  than  the  mortgage  debt.  The 
assignee  holds  the  mortgage  only  as  security  for  the  debt  due  him, 
and  as  trustee  for  his  assignor  for  any  surplus.  The  equitable  nde, 
therefore,  which  forbids  a  trustee  or  person  acting  in  a  fiduciary 
capacity  to  speculate  upon  the  subject  of  the  trust,  applies  as  well 
after  the  foreclosure  as  before.  Even  in  case  one  assigning  a  mort- 
gage as  collateral  stipulates  in  the  assignment  to  forfeit  all  interest 
in  the  mortgage  in  case  he  fails  to  pay  the  pricipal  debt  by  a  speci- 
fied day,  such  agreement  for  forfeiture  amounts  to  nothing  in  equity, 
and  the  assignor  still  retains  an  interest  in  the  mortgage.**' 

Of  course  payment  of  the  origlaal  debt,  for  which  a  mortgage  is 
assigned  as  collateral  security^  does  not  necessarily  or  ordinarily 
discharge  the  mortgage;  but  if  this  was  originally  valid  it  remains 
valid,  and  the  assignee,  having  received  payment  of  the  original  debt, 
holds  the  mortgage  in  trust  for  his  assignor.  A  subsequent  mort- 
gagee of  the  same  property  cannot  claim  in  such  case  that  the  mort- 
gage is  satisfied.*** 

If  a  mortgagee  in  possession  assigns  his  mortgage  as  collateral 
security  for  a  debt  this  is  an  admission,  which  the  mortgagor  may 
avail  himself  of,  that  it  is  a  subsisting  security.*** 

It  is  competent  to  prove  by  parol  that  a  mortgage  was  not  assigned 
absolutely  but  as  collateral  security;  and  to  show,  too,  that  in  as- 
signing a  mortgage  for  a  larger  amount,  the  assignor  intended,  by 
a  statement  that  there  is  to  be  a  credit  upon  the  mortgage  reducing 
it  to  a  sum  named,  to  reserve  to  himself  the  amount  of  the  mort- 
gage over  that  sum.***  And  where  such  a  mortgage  has  been  as- 
signed as  collateral  security,  as  where  a  legatee  has  taken  an  assign- 

~ Sweet  V.   Van   Wyck,   3   Barb.  "First   Nat.   Bank   v.   Schuasler 

Ch.  647.  (Ky.),  2  S.  W.  145. 

"*Hoyt  V.  Martense.  16  N.  Y.  231.  "*Borst  v.   Boyd.   3   Sandf.   501; 

And  see  Slee  v.  Manhattan  Co.   1  Hansard  v.  Hardy,  18  Yes.  455,  459. 

PaiKe.  48.  *•  Wormutk  v.  Tracy,  15  Hun,  180. 

"*  Hughes  V.  Johnson,  38  Ark.  285. 
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ment  of  such  a  mortgage  from  the  executor^  the  assignee  does  not 
guarantee  the  sufficiency  of  it,  but  merely  imdertakes  to  use  due 
diligence  in  collecting  it.**** 

§  827a.  When  a  mortgas^  fraudulent  in  its  inception,  as  against 
the  mortgagor's  oreditorsy  is  assigned  to  one  who  has  knowledge  of 
the  fraud,  he  stands  in  no  better  situation  to  enforce  it  or  to  clai^m 
protection  under  it  than  a  party  to  the  original  fraudulent  trans- 
action.*'^  The  law  will  lend  him  no  aid  whatever  for  either  pur- 
pose. The  burden,  however,  of  proving  that  the  assignee  took  the 
mortage  with  notice,  or  that  he  is  not  a  bona  fide  purchaser,  is  on 
the  party  who  sets  up  the  fraud.*" ■ 

The  title  to  a  mortgage  that  was  fraudulent  in  its  inspection,  as 
against  the  mortgagor's  creditors,  becomes  valid  in  the  hands  of  one 
who  has  purchased  it  in  good  faith  without  notice  of  the  fraud.  The 
contrary  of  this  was  asserted  in  some  of  the  earlier  cases  in  this  coun- 
try, upon  a  distinction  taken  between  a  conveyance  fraudulent  as 
against  creditors  and  one  fraudtdent  against  subsequent  purchasers; 
the  former  being  held  absolutely  void,  and  the  latter  voidable  only. 
But  this  distinction  is  rejected  by  all  the  later  authorities,  and  the 
conveyance  in  both  casQ§,«held  to  be  voidable  only.*"* 

Though  the  mortgage  was  made  with  intent  to  def ralid  the  mort- 
gagor's creditors,  a  purchaser  in  good  faith  without  notice,  from  the 
f  raudldent  mortgagee,  of  a  part  of  the  pretended  mortgage  debt,  will 
be  protected  against  the  claims  of  the  general  creditors  of  such  mort- 
gagor. If  such  pretended  mortgage  debt  is  evidenced  by  a  single 
promissory  note,  the  purchaser  of  a  fractional  part  of  the  debt  will 
be  protected,  on  a  i>^o  rata  basis,  in  his  equitable  interest  so  ac- 
quired.*** 

§828.  Assignment   induced    by    false    representations. — If   the 

holder  of  a  mortgage  made  by  a  third  person  induces  another  to 
take  an  assignment  of  it  by  representations,  as  to  the  responsibility 
of  the  mortgagor  and  the  value  of  the  security,  which  are  false  in 
fact,  though  honestly  made  in  the  belief  that  they  are  true,  and  they 
are  relied  upon  by  the  purchaser,  they  are  in  legal  effect  fraudu- 


«•  Hammond  v.  Lewis,  1  How.  14. 

"'Danbury  v.  Robinson,  14  N.  J. 
Eq.  213,  82  Am.  Dec.  244;  Chamber- 
lain V.  Barnes,  26  Barb.  160. 

**  Marshall  v.  Billingsly,  7  Ind. 
250;  Farmers'  Bank  of  Va.  v.  Doug- 
las, 19  Miss.  469;  Langdon  v.  Keith, 
9  Vt.  299;  Longfellow  v.  Barnard, 
58  Neb.  612,  79  N.  W.  255. 


*'See  Danbury  v.  Robinson,  14 
N.  J.  Eq.  213,  82  Am.  Dec.  244, 
where  the  earlier  cases  are  cited 
and  commented  upon.  And  see  Ori- 
ental Bank  v.  Haskins,  3  Met  332, 
37  Am.  Dec.  140;  Longfellow  v.  Bar- 
nard, 58  Neb.  612,  79  N.  W.  255. 

*^  Holmes  v.  Gardner,  50  Ohio  St 
167,  33  N.  E.  644. 
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lent;'**  and  the  assignee  may  reclaim  the  consideration.  He  must 
have  used  however,  reasonable  care  in  the  transaction,  and  diligence 
in  discovering  the  facts  afterwards.  Something  more  than  mere 
failure  of  consideration  is  requisite  to  entitle  him  to  reclamation  ;*"•• 
either  fraud  in  fact  or  in  legal  efEect  is  necessary.*'* 

Although  an  assignment  of  a  mortgage  be  made  for  the  purpose 
of  hindering,  delaying,  and  defeating  the  assignor's  creditors,  if  the 
assignee  purchases  it  in  good  faith  for  value,  without  notice  of  the 
fraudulent  intent  of  the  assignor,  or  of  circumstances  which  should 
have  put  him  upon  inquiry,  his  title  cannot  be  impeached.  As 
against  him  it  does  not  avail  to  show  that  the  debtor's  assignment 
was  fraudulent,  unless  it  be  also  shown  that  the  assignee  partici- 
pated in  the  fraudulent  intent,  or  took  it  under  such  circumstances 
that  he  is  chargeable  with  notice  of  the  fraudulent  intent  on  the 
part  of  the  assignor.*** 

§  829.  In  general,  it  may  be  said  that  an  aisignment  of  a  mort- 
gage is  an  assignment  of  all  the  securities  which  the  assignor  holds 
against  the  mortgagor  or  others  for  the  same  debt,  and  not  merely 
of  the  claim  against  the  mortgagor.***  It  transfers  any  judgments 
that  may  have  been  obtained  against  indorsers  or  others.  It  passes, 
also,  a  mortgage  given  as  collateral  security  to.  the  mortgage  debt  as- 
signed.*** The  assignee  may  maintain  an  action  in  his  own  name 
to  foreclose  the  .mortgage  **^  and  he  may  sell  under  a  power  of  sale 
in  the  mortgage  just  as  the  mortgagee  could. 

§  830.  The  assignment  of  a  mortgage  does  not  cany  with  it  a 
separate  contract  of  guaranty  of  the  payment  of  the  mortgage  debt, 
if  that  is  strictly  a  personal  engagement,  and  ut  is  construed  to  be 
such  when  it  is  made  to  the  holder  of  the  mortgage  by  name,  **hi9 
executors  and  administrators.''  The  surety  is  not  holden  beyond  the 
precise  terms  of  his  contract,  and  these  words,  in  their  plain  and 
natural  import,  do  not  signify  any  intention  to  indemnify  any  one 
but  the  person  to  whom  it  was  given.  This  person  having  put  it  out 
of  his  power  to  receive  payment,  the  purpose  of  the  guaranty  is  ac- 
complished and  the  guarantor  is  discharged.***     A  guaranty  is  not 

"*  Webster  v.  Bailey,  31  Mich.  36.  Me.  160;  Moffett  v.  Parker.  71  Minn. 

See  Goninan  v.  Stephenson.  24  Wis.  139.  73  N.  W.  850. 

75;  McCandless  v.  Engle.  51  Pa.  St.  "*  Philips  v.  Bank  of  Lewistown. 

309.  18  Pa.  St  394;  Loveridge  v.  Shurtz, 

"'Butman  v.  Hussey.  30  Me.  263.  Ill  Mich.  618.  70  N.  W.  132.     See 

"*  Peabody  v.  Fenton.  8  Barb.  Ch.  $  8S4. 

451.  ""Philips  V.  Bank  of  Lewistown, 

"♦Tantum  v.  Green,  21  N.  J.  Bq.  18  Pa.  St  394. 

364.     And  see  Gray  v.  Schenck.  4  *"  Ingham  v.  Weed  (Cal.),  48  Pac. 

N.  T.  460;   Sprague  v.  Graham.  29  318. 

*•  Smith  V.  SUrr,  4  Hun,  123, 
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generally  a  negotiable  contract.  If  a  guaranty  be  written  upon  a 
mortgage,  and  the  mortgage  be  assigned,  tbe  guarantor  may  set  up, 
in  defence  to  a  suit  by  the  assignee  upon  the  guaranty,  the  want  of 
consideration  for  the  guaranty.*'* 

§  831.  There  is  an  implied  covenant  in  an  assignment  of  a  mort- 
gage that  the  assignor  will  not  receive  the  money  on  the  instrument 
assigned,  or  that  if  he  does  he  will  pay  it  over  to  the  assignee.  This 
is  the  assignee's  only  security  unjbil  he  gives  notice  to  the  mortgagor. 
If  the  assignee  omits  to  give  such  notice,  and  the  mortgagor  pays 
the  mortgage  to  the  assignor,  the  assignee's  only  remedy  is  upon 
this  implied  covenant."'® 

On  the  other  hand,  after  such  assignment  and  notice  to  the  mort- 
gagor, the  latter  cannot,  upon  the  subsequent  insolvency  of  the  mort- 
gagee, purchase  desperate  claims  against  him,  and  tender  them  in 
payment  of  the  debt,  although  the  mortgage  has  been  assigned  only 
as  collateral  security.  The  debtor  is  bound  to  respect  the  rights  of 
the  holder  of  the  debt,  and  knowing  those  rights  he  cannot,  accord- 
ing to  the  rules  of  equity,  or  the  principles  of  the  common  law,  de- 
feat them.*'^  This  a  different  question  from  that  which  arises  when 
the  rights  and  equities  of  the  debtor  exist  at  the  time  of  the  assign- 
ment. 

There  is  no  implied  warranty  of  the  solvency  of  the  mortgagor, 
though  there  is  such  a  warranty  that  the  mortgage  debt  has  not  al- 
ready been  paid.  But  in  case  it  has  been  paid,  the  assignor  is  liable, 
not  on  the  contract  of  assignment,  but  for  the  return  of  the  money 
or  thing  received  for  the  assignment.*'* 

§  832.  Usury. — If  a  mortgage  be  untainted  with  usury  in  its  origin, 
it  is  not  invalidated  by  a  subsequent  usurious  transfer,  as,  for  in- 
stance, by  being  pledged  as  security  for  a  usurious  loan.*'*  The  as- 
signee who  has  received  the  usury  may  be  liable  to  his  assignor  for 
the  usury  taken;  but  the  mortgage  itself  remains  a  valid  security 
in  his  hands  against  the  mortgagor  and  the  mortgaged  property. 

§  833.  An  assignment  of  a  mortgage  may  be  cancelled  before  it  is 
recorded,  and,  the  note,  being  indorsed  back  to  the  mortgagee,  he  may 
maintain  a  writ  of  entry  to  foreclose  the  mortgage.     The  voluntary 

**Brlggs  y.  Latham,  36  Kan.  205,  '"French  v.  Turner,  16  Ind.  59. 

13  Pac.  129,  "'9  641;  Pearsall  v.  Kingsl^d,  3 

"•  Horstman  v.  06r.ker,  49  Pa.  St  Edw.  195 ;  Warner  v.  Gouvemeur,  1 

282,  88  Am.  Dec.  501.  Barb.   36.     And   see  Lovett  v.   Di- 

"^^  Philips  V.  Bank  of  Lewistown,  mond,  4   Edw.   22;    Donnlngton  v. 

18  Pa.  St.  394,  403.    See  Northamp-  Meeker,  11  N.  J.  Eq.  362. 
ton  Bank  v.  Balliet,  8  W.  ft  S.  311, 
42  Am.  Dec.  297. 
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surrender  of  the  only  legal  evidence  by  which  the  assignee  could  es- 
tablish his  claim  may  be  regarded  as  in  the  nature  of  an  estoppeL 
By  cancelling  the  assignment  the  assignee  voluntarily  precludes  him- 
self from  resorting  to  it.*^*  Moreover,  upon  the  retransfer  of  the 
note,  the  assignee  has  no  equitable  interest  in  the  mortgage.  If, 
therefore,  the  assignment  is  rendered  useless  and  ineffectual  to  the 
assignee,  the  mortgage  remains  imdischarged  and  in  full  force,  and 
the  right  of  enforcing  it  must  be  vested  in  the  mortgagee,  who  alone 
has  any  interest  in  it. 

VII.  Whether  an  Assignee  takes  subject  to  Equities. 

§  834.  An  assignee  for  value  of  a  negotiable  note  before  due  takes 
it  free  from  equities.  At  common  law,  so  far  as  a  mortgage  is 
merely  a  debt  or  security  for  a  debt,  it  is  a  chose  in  action  not  Ae- 
gotiable,  and  therefore  not  assignable.  So  far  as  a  mortgage  is  a  con- 
veyance of  the  legal  estate,  an  assignment  or  conveyance  of  such 
estate  may  be  made  by  a  deed  in  the  usual  form.  A  mortgage  note, 
if  negotiable  in  form,  is  of  course  assignable  by  indorsement,  and 
the  assignee  takes  the  legal  title  to  it. 

But  the  debt  being  the  principal  thing  imparts  its  character  to  the 
mortgage;  and  although  the  mortgage  itself  in  the  beginning  is  only 
assignable  in  equity,  the  legal  rights  and  remedies  upon  the  debt 
have  become  fixed  upon  this  incident  of  the  debt,  and  the  equitable 
principles  in  regard  to  the  mortgage  have  become  naturalized  in  the 
common  law  system.  When,  therefore,  the  debt  secured  is  in  the 
form  of  a  negotiable  note,  a  legal  transfer  of  this  carries  with  it  the 
mortgage  security;  and  inasmuch  as  a  negotiable  promissory  note 
by  the  commercial  law,  when  assigned  for  value  before  maturity, 
passes  to  the  assignee  free  of  all  equitable  defences  to  which  it  was 
subject  in  the  hands  of  the  payee,  it  does  not  lose  this  character 
which  it  has  under  the  commercial  law  when  it  is  secured  by  a  mort- 
gage. The  mortgage  rather  is  regarded  as  following  the  note,  and 
as  taking  the  same  character;  and  it  is  the  generally  received  doc- 
trine that  the  assignee  of  a  mortgage  securing  a  negotiable  note, 
taking  it  in  good  faith  before  maturity,  takes  it  free  from  any  equi- 
ties existing  between  the  original  parties.*^' 

"^Howe  V.  Wilder,  11  Gray.  267.  94;    Swett  v.   Stark,   31   Fed.    %8. 

""Beals  V.  Neddo,  1  McCrary,  206,  Alabama:   Thompson  v.  Maddux,  117 

2  Fed.  41;  Carpenter  v.  Longan,  16  Ala.    468,    23    So.    157.     Colorado: 

Wall.  271;  Kenicott  v.  Supervisors,  Frost  v.  Fisher,  18  Colo.  App.  322, 

16  Wall.  452;  Sawyer  v.  Prlckett,  19  58  Pac.  872;   Faasett  v.  Mulock.  5 

Wall.  146,  166;  Hayden  v.  Dniry,  3  Colo.  466.    Indiana:    Catherwood  v. 

Fed.  782;   Hayden  v.  Snow,  9  Biss.  Burrows,  7  Reporter,  492;   Gabbert 

511;  Myers  v.  Hazzard.  4  MeGrary,  v.   Schwartz,    69   Ind.   460.     Iowa: 
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Preston  v.  Case,  42  Iowa,  549;  Up- 
degraft  v.  Edwards,  45  Iowa,  513; 
Farmers'  Nat  Bank  v.  Fletcher,  44 
Iowa,  252.  Kaniat:  Burhans  v. 
Hutcheson,  25  Kan.  626«  13  Cent.  L. 
J.  56,  37  Am.  Rep.  274;  Lewis  y. 
Kirk,  28  Kan.  497,  42  Am.  Rep.  173 ; 
Berry  v.  Berry,  57  Kan.  691,  693.  47 
Pac.  837.  Kentucky:  Duncan  v. 
LouisYille,  18  Bush,  378,  26  Am. 
Rep.  201.  Lonlilana:  Billgery  v. 
Ferguson,  30  La.  Ann.  84;  State 
Nat.  Bank  y.  Flathers,  45  La.  Ann. 
75,  12  So.  243;  Carpenter  v.  Allen, 
16  La.  Ann.  435;  Gkirdner  v.  Max- 
well. 27  La.  Ann.  561;  Taylor  v. 
Bowles,  28  La.  Ann.  294;  Davis  v. 
Oreve,  32  La.  Ann.  420;  Butler  v. 
Slocomb,  33  La.  Ann.  170.  Maine: 
Sprague  v.  Graham,  29  Me.  160; 
Pierce 'y.  Faunce,  47  Me.  507.  Mai- 
■achnsettt:  Taylor  v.  Page,  6  Allen, 
86;  Watson  v.  Wyman,  161  Mass. 
96,  36  N.  B.  692;  Anderson  v.  Lea- 
royd,  176  Mass.  431,  57  N.  B.  700; 
Jager  v.  Vollinger,  174  Mass.  521, 
55  N.  B.  458.  Michigan:  Dutton  v. 
Ives.  5  Mich.  515;  Cicotte  v.  Gag- 
nier,  2  Mich.  381;  Bloomer  v.  Hen- 
derson, 8  Mich.  395,  77  Am.  Dec. 
453;  Reeves  v.  Scully,  Walk.  248; 
Jones  Y.  Smith,  22  Mich.  360;  Hel- 
mer  v.  Krolick,  86  Mich.  371;  Bar- 
num  V.  Phenlx,  60  Mich.  388,  27  N. 
W.  577;  Lowry  v.  Bennett,  119  Mich. 
301.  77  N.  W.  935.  Kisionri:  Ha- 
german  v.  Sutton,  91  Mo.  519,  4  S. 
W.  73;  Logan  v.  Smith,  62  Mo.  455, 
overruling  an  earlier  case;  First 
Nat  Bank  v.  Rohrer,  138  Mo.  369, 
39  S.  W.  1047;  Crawford  v.  C.  Ault- 
man,  139  Mo.  262,  40  S.  W.  952. 
Nebraska :  Webb  v.  Hoselton,  4  Neb. 
808,  19  Am.  Rep.  638;  Anderson  v. 
Kreidler,  56  Neb.  171.  76  N.  W.  581 ; 
New  Bngland  L.  ft  T.  Co.  v.  Robin- 
son. 56  Neb.  50,  76  N.  W.  415.  71 
Am.  St  657.  Kew  Hampihire:  Paige 
V.  Chapman,  58  N.  H.  3^3;  Quimby 
V.  Williams,  67  N.  H.  4g9,  41  Atl. 
862,  68  Am.  St  685.  TPtw  York: 
Gould  V.  Marsh,  4  Thomp.  ft  C.  128, 

1  Hun.  566.  Korth  Dakota:  First 
Nat  Bank  v.  Flath,  10  N.  D.  275,  86 
N.  W.  867,  963.  South  Carolina: 
Dearman  v.  Trimmier,  26  S.  C.  506, 

2  S.  B.  501,  505,  per  Mclver,  J.  Wli- 
oonsin:  Croft  v.  Bunster.  9  Wis. 
503.  510;  Cornell  v.  Hichens,  11 
Wis.  353:  Fisher  v.  Otis.  3  Chand. 
88;     Martineau     v.     McCollum,     4 


Chand.  158;  Kelley  v.  Whitney,  45 
Wis.  110,  7  Reporter,  126,  80  Am. 
Rep.  697;  Blakely  v.  Twining,  69 
Wis.  238, '34  N.  W.  132;  Fred  Miller 
Brewing  Co.  v.  Manasse,  99  Wis. 
99,  74  N.  W.  535,  67  Am.  St  854; 
W.  W.  Kimball  Co.  v.  Mellon,  80 
Wis.  133,  48  N.  W.  1100;  Boyle  v. 
Lybrand,  113.  Wis.  79,  88  N.  W.  904. 

In  Kew  Jersey  it  is  provided  by 
statute  that  mortgages  shall  be  as- 
signable at  law,  and  that  the  as- 
signee may  sue  in  his  own  name; 
but  that  in  such  suit  there  shall  be 
allowed  all  Just  set-offs  and  other 
defences  against  the  assignor  that 
would  have  been  allowed  in  any 
action  brought  by  him  and  existing 
before  the  defendant  had  notice  of 
such  assignment  and  all  payments 
made  to  the  assignor  in  good  faith 
before  such  notice.  Rev.  1877,  p. 
708.  The  assignee  takes  free  from 
latent  equities  in  favor  of  third 
persons.  Davis  v.  Piggott,  56  N.  J. 
Bq.  634.  39  Atl.  698. 

In  Kew  York  a  bond  is  almost 
exclusively  used  in  connection  with 
a  mortgage.  In  the  recent  case  of 
Union  College  v.  Wheeler,  61  N.  Y. 
88,  Mr.  Commissioner  Dwlght  re- 
ferring to  the  cases  cited  in  support 
of  the  rule  above  stated,  said: 
"These  cases  have  not  yet  become 
established  law  In  this  State.  If 
sound,  they  must  be  made  to  rest 
on  rules  of  law  attending  the  trans- 
fer of  negotiable  paper,  and  cannot 
be  held  by  Indirection  to  overthrow 
a  rule  concerning  the  ordinary  bond 
and  mortgage  which  has  become 
fixed  in  our  Jurisprudence."  Like- 
wise in  Penniylvania  a  bond  instead 
of  a  note  Is  almost  always  used. 
Mr.  Justice  Thompson  said.  In 
Horstman  v.  Qerker,  49  Pa.  St  282, 
that  although  a  mortgage  "may  be 
assigned  so  as  to  permit  the  as- 
signee to  sue  In  his  own  name,  yet 
It  Is  subject  to  the  same  equities 
and  rules  that  govern  other  nbn- 
negotlable  Instruments  or  claims." 
No  case  Involving  the  question  of 
the  admissibility  of  equities  against 
the  holder  of  a  negotiable  note  se- 
cured by  a  mortgage  has  been  no- 
ticed. See  Pryor  v.  Wood,  31  Pa. 
St.  142;  Twltchell  v.  McMurtrle,  77 
Pa.  St.  383;  Rider  v.  Johnson,  20 
Pa.  St  190;  Stephens  v.  Weldon, 
151  Pa.  St  520,  25  Atl.  28;   Myers- 
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it  has  a  memorandum  upon  its  face  that  it  is  secured  by  a  mortgage 
upon  land,  does  not  affect  its  negotiability.*'* 

A  transfer  of  a  note  and  mortgage  made  by  a  separate  instrument, 
such  as  a  negotiable  bond  of  a  corporation,  which  recites  that  the 
note  and  mortgage  are  transferred  as  security  for  the  bond,  and 
are  transferable  only  in  connection  with  it,  is  held  in  Wisconsin  to 
be  in  effect  an  indorsement  of  the  note,  such  as  authorizes  a  holder, 
who  takes  it  for  value  before  due,  without  notice  of  any  defence,  to 
enforce  it  against  the  maker.  Such  assignee  is  regarded  as  the  holder 
of  the  legal  title  free  from  all  equities.*'^ 

§  835.  In  8uoh  case  it  does  not  matter  that  the  oonsideration  of 
the  mortgage  was  wholly  void,  as  where  the  consideration  was  the 
price  of  intoxicating  liquors  sold  in  violation  of  law;*'*  or  that  the 
mortgage  was  originally  given  without  consideration.*'*  The  nego- 
tiable note  secured  by  the  mortgage  is  valid  in  the  hands  of  a  bona 
fide  indorsee  for  value  without  notice  of  the  illegal  consideration  for 
which  it  was  given.  When  the  mortgage  is  assigned  at  the  time 
when  the  note  is  indorsed,  there  is  no  principle  or  authority  which 
makes  the  mortgage  less  valid  than  the  note. 

A  bona  fide  assignee  for  value  of  a  mortgage  of  land  may  enforce 
it  by  foreclosure,  although  it  was  originally  given  as  consideration 
for  a  transfer  of  the  land  fraudulent  as  to  creditors,  and  such  trans- 
fer has  been  adjudged  void.  The  parties  engaged  in  such  fraud  are 
estopped  from  setting  it  up.*** 

The  assignee  of  a  mortgage  note  takes  it  subject  to  equities  In 
favor  of  the  mortgagor,  of  which  the  assignee  had  notice  at  the  time 
he  took  it.**^ 

The  assignee  of  a  mortgage  obtained  by  the  fraud  or  forgery  of 
the  assignee's  agent  cannot  be  a  purchaser  for  value.*** 

One  who  undertakes  to  buy  up  a  mortgage  for  the  mortgagor,  for 
a  sum  less  than  its  face  value,  cannot  take  an  assignment  of  it  to 
himself  and  hold  it,  and  enforce  it  for  its  full  amount.*** 


town  Bank  v.  Roessler,  186  Pa.  St. 
431,  40  Atl.  963.  But  a  creditor  tak- 
ing an  assignment  of  a  mortgage 
as  security  for  a  preexisting  indebt- 
edness is  not  a  purchaser,  but  holds 
It  subject  to  equities.  Ashton's  App. 
78  Pa.  St.  153. 

*"  Duncan  v.  Louisville,  13  Bush, 
378,  26  Am.  Rep.  201. 

«"Bange  v.  Flint,  25  Wis.  644; 
Crosby  v.  Roub,  16  Wis.  616,  84 
Am.  Dec.  720;  Murphy  v.  Dunning, 
30  Wis.  296;  Callanan  v.  Judd,  23 
Wis.  343;  City  Bank  v.  McClellan, 


21  Wis.  112.  Contra,  in  Iowa: 
Franklin  v.  Twogood,  18  Iowa,  515, 
25  Iowa,  520,  96  Am.  Dec.  73. 

"■Taylor  v.  Page,  6  Allen,  86. 

"*  Paige  V.  Chapman,  58  N.  H.  333. 

"'Smart  v.  Bement,  4  Abb.  App. 
Dec.  253;  Darr  v.  Spencer,  63  Neb. 
89,  88  N.  W.  164. 

"■^Mullanphy  Bank  v.  Schott,  135 
111.  655,  26  N.  E.  640. 

""Laprad  v.  Sherwood,  79  Mich. 
520.  44  N.  W.  943. 

"•Albertson  v.  Fellows,  46  N.  J. 
Bq.  806,  17  Atl.  816. 
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§  836.  An  exception  to  this  general  mle  occuie  when  the  assign- 
ment by  its  terms  is  made  subject  to  the  rights  of  the  mortgagor. 
Thus,  for  instance,  where  a  mortgage  made  partly  to  secure  future 
advances  was  assigned  by  the  mortgagee  by  a  deed  which  purported 
to  transfer  all  his  right,  title,  and  estate  in  the  mortgaged  premises, 
and  the  debt  or  note  secured  by  the  mortgage,  subject,  however  to 
all  the  rights  of  the  mortgagor  in  and  to  the  same,  it  was  held  that 
the  assignee  took  no  greater  rights  than  the  mortgagee  himself 
had.***  This  decision  was  placed  upon  the  ground  that  this  lan- 
guage was  used  in  its  ordinary  and  current  meaning,  and  not  in 
any  special  and  technical  sense,  and  that  the  natural  construction 
of  it  is  that  it  preserves  all  the  equities  of  the  mortgagor;  and  this 
construction,  not  being  inconsistent  with  the  purpose  and  intention 
of  the  instrument,  must  prevail.  But  the  fact  that  the  assignment 
is  expressed  to  be  of  the  mortgagee's  "interest"  in  the  note  and  mort- 
gage is  not  notice  to  the  assignee  that  the  note  was  given  to  cover 
future  advances,  and  that  the  full  amount  has  not  been  advanced 
to  'the  mortgagor.**' 

In  a  recent  case  in  South  Carolina  the  general  rule  is  held  to  ap- 
ply only  where  the  note  is  capable  of  being  used  and  is  used  in  the 
proceeding  to  foreclose  the  assigned  mortgage;  and  that  where  the 
note  has  lost  its  legal  vitality,  and  all  right  of  action  upon  it  is 
gone,  the  general  rule  does  not  apply.  A  note  was  given  for  the 
price  of  a  horse,  and  was  secured  by  a  real  estate  mortgage.  The 
mortgagee  before  maturity  transferred  the  note  and  mortgage  as  col- 
lateral security  for  an  existing  debt.  Afterwards  the  horse,  not  an- 
swering  the  warranty,  was  returned  to  the  seller,  the  mortgagee. 
After  the  note  had  become  barred  by  the  statute  of  limitations,  the 
assignee  foreclosed  the  mortgage  and  sold  the  land.  In  an  action 
to  have  the  note  and  mortgage  cancelled,  and  for  an  accounting  for 
the  proceeds  of  the  sale,  it  was  held  that,  as  the  note  was  barred  at 
the  time  of  the  foreclosure,  the  assignee  could  not  rely  upon  the 
protection  afforded  by  the  law  merchant  to  innocent  purchasers  of 
negotiable  paper  before  maturity,  but  could  rely  only  upon  the 
equitable  protection  extended  to  a  purchaser  of  the  mortgage  with- 
out notice  of  existing  equities;  and  that,  as  the  assignee  gave  no 
present  consideration  for  the  purchase,  the  equitable  rule  was  not 
applicable;  and  hence  he  took  subject  to  the  defence  of  failure  of 
consideration  for  the  making  of  the  mortgage,  and  was  bound  to  ac- 
count for  the  proceeds  of  the  sale  of  the  mortgaged  land.**® 

»*  Fisher  v.  Otla,  3  Chand.  83.  "•  Dearman  v.  Trimmier,  26  S.  C. 

"■Bassett  v.   Daniels,   136   Mass.    606,  2  S.  E.  601.     Mr.  Justice  Mc- 

647.  Iver  delivered  an  able  opinion,  in 
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An  exception  to  the  rule  has  been  made  when  the  mortgage  was 
npon  a  homestead  and  the  wife  was  eompeUed  to  execute  it,  through 
fear  of  bodily  harm  and  abandonment  by  her  husband;  the  defence 
of  duress  being  available  to  the  wife  in  action  to- foreclose  the  mort- 
gage although  it  was  given  to  secure  a  negotiable  promissory  note 
that  he  had  been  transferred  to  an  innocent  holder  before  maturity.'*^ 

§  837.  If  the  mortgage  note  be  indorsed  before  maturity,  and  the 
mortgage  delivered  without  any  assignment  of  it  at  the  time,  or  be 
not  delivered  at  all,  the  indorsee  acquires  an  interest  in  the  mortgage 
which  he  may  enforce  through  the  mortgagee  as  holding  it  for  his 
benefit  ;**•  and  the  owner  of  the  equity  of  redemption  cannot,  in  a 
suit  to  redeem,  set  off  against  the  indorsee  claims  he  holds  against 
the  mortgagee  acquired  after  such  indorsement  and  delivery,  and 
before  the  mortgage  was  assigned  formally  to  the  purchaser.*** 

But  the  mere  delivery  of  a  negotiable  note  secured  by  mortgage, 
without  indorsement,  gives  the  assignee  no  protection  against  the 
equities  existing  in  favor  of  the  maker  of  the  securities,  because  .the 
note  must  necessarily  be  enforced  in  the  name  of  such  assignor.*** 
Moreover,  such  holder  of  an  unindorsed  note,  without  an  assignment 
of  the  mortgage,  can  claim  no  interest  in  the  security  as  against  a 
subsequent  legal  assignee  in  good  faith  of  the  mortgage,  and  of  a 
duplicate  note  obtained  from  the  mortgagor  by  the  artifice  of  the 
mortgagee.  The  purchaser,  taking  a  formal  assignment  of  the  mort- 
gage and  indorsement  of  the  note,  may  properly  rely  upon  the  rec- 
ord. Having  no  actual  or  constructive  notice  of  title  in  any  other 
than  the  party  who  appears  by  the  record  to  be  the  owner  of  the 
mortgage,  he  is  entitled  to  the  protection  of  the  record.**^  Such 
a  case  is  quite  different  from  one  where  the  mortgage  note  was  in- 


which  he  says  that  he  has  not  been 
«  able  to  find  a  single  case  where  the 
«  question   has   been   considered   un- 
der the  circumstances  presented  In 
the  present  case. 

In  regard  to  this  decision,  It  is 
pertinent  to  ask  whether  the  valid- 
ity of  the  assignment  is  not  to  be 
determined  as  of  the  time 'when  the 
assignment  Is  made?  If  the  as- 
singnee  then  acquired  a  title  to  the 
mortgage  free  from  all  equities  ex- 
isting between  the  parties  to  the 
mortgage,  why  should  the  statute  of 
limitations,  by  taking  away  the  rem- 
edy upon  the  note,  change  the  char- 
acter of  the  title  by  which  he  holds 
the  mortgage,  when  the  well-settled 
rule  Is  that  the  loss  of  the  right 
of  action  on  the  note  does  not  de- 


prive the  holder  of  the  mortgage 
of  his  right  to  enforce  that? 

^  Berry  v.  Berry.  67  Kan.  691.  47 
Pac.  837;  Anderson  v.  Anderson,  9 
Kan.  112;  Helm  v.  Helm.  11  Kan. 
19.    See  Beals  v.  Neddo,  2  Fed.  41. 

""Myers  v.  Hazzard,  4  McCrary, 
94;  Green  v.  Hart,  1  Johns.  580; 
Jackson  T.  Blodget*  5  Cow.  202; 
Merchants'  Bank  v.  Weill,  163  N. 
Y.  486,  67  N.  E.  749,  79  Am.  St 
605;  per  Shaw,  C.  J.,  in  Toung  v. 
Miller,  6  Gray,  152;  Morris  v.  Ba- 
con, 123  Mass.  68,  25  Am.  Rep.  17. 

"•Breen  v.  Seward,  11  Gray,  118. 

»« Blunt  V.  Norris,  123  Mass.  55, 
25  Am.  Rep.  14. 

>»  Blunt  V.  Norris,  128  liaas.  55, 
25  Am.  Rep.  14. 
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dorsed  to  a  holder  for  value^  and  afterwards  the  mortgagee  assigned 
the  mortgage  to  another  and  delivered  to  him  another  note  similar 
in  terms  to  that  described  in  the  mortgage,  but  not  the  genuine  note. 
In  the  latter  ease  the  indorsee  of  the  mortgage  note  is  entitled  in 
equity  to  an  assignment  of  the  mortgage,  which  the  mortgagee  or 
any  subsequent  assignee  from  him  holds  in  trust  for  the  legal  as- 
signee of  the  debt.***  But  if  a  recorded  assignment  shows  that  the 
mortgage  debt  has  already  been  assigned,  a  subsequent  trahsfer  of 
the  mortgage  note  accompanied  by  an  assignment  of  the  mortgage 
confers  no  title  to  the  mortgage  debt.  Thus,  where  a  mortgage  with 
a  mortgage  note  indorsed  in  blank,  and  having  a  memorandum  upon 
it  that  it  was  secured  by  mortgage  upon  real  estate,  was  transferred 
by  an  assignment,  which  purported  upon  its  face  to  be  made  as  col- 
lateral to  a  note  of  the  assignor  of  less  amount,  and  the  assignee 
afterwards  indorsed  the  smaller  note,  retaining  the  mortgage  note, 
and  transferred  the  mortgage  by  an  assignment  in  like  words  to  the 
first  assignment,  the  assignments  being  duly  recorded,  the  latter  as- 
signee acquired  a  title  to  the  mortgage  debt  which  the  holder  of  the 
mortgage  note  could  not  impair  by  a  subsequent  transfer  of 
that  note,  accompanied  by  an  assignment  of  the  mortgage.  A 
purchaser  of  the  mortgage  note,  after  the  record  of  the  previous  as- 
signment and  under  the  circumstances  of  the  case,  could  not  be  re- 
garded as  an  innocent  purchaser  for  value  without  notice.*** 

One  who  purchases  from  the  mortgagee  a  mortgage  which  the  lat- 
ter has  previously  sold  and  transferred  to  another  by  an  assignment 
duly  recorded  takes  with  constructive  notice  of  want  of  title  in  his 
vendor;  and  although  the  mortgage  and  mortgage  note  are  in  the 
possession  of  his  vendor,  and  are  delivered  with  the  assignment,  the 
second  purchaser  takes  no  better  title  than  that  of  his  vendor  and 
must  reassign  and  deliver  up  the  note  and  mortgage  to  their  true 
owner.***  Barker,  Judge,  delivering  judgment  said:  '*While  the 
title  of  one  who  buys  ordinary,  commercial  paper  in  good  faith  and 
before  its  maturity  is  not  vitiated  by  the  fact  that  there  were  sus- 
picious circumstances  which  might  have  put  him  upon  inquiry,**" 
there  is  a  distinction  between  the  purchase  of  such  paper  and  that 
of  notes  known  to  be  secured  by  mortgage  of  real  estatd,  although 
bought  as  negotiable  paper.***  The  effect  of  the  distinction  is  that 
subsequently  acquired  rights  in  mortgage  notes  will  not  be  allowed 

*" Morris  v.  Baconv  123  Mass.  58,  "•Smith  v.  Livingston,  111  Mass. 

25  Am.  Rep.  17.  342;    Freeman's   National   Bank   v. 

"•Strong   V.    Jackson,    123    Mass.  Savery.  127  Mass.  75. 

60,  25  Am.  Rep.  19.  "•  Strong  v.  Jackson,  123  Mass.  60. 

"•Murphy  v.  Barnard,  162  Mass. 
72,  75^  38  N.  E.  29. 
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to  supplant  rights  previously  acquired,  if  all  the  facts  taken  together^ 
and  including  the  means  of  knowledge  and  any  circumstances  which 
should  lead  to  inquiry,  show  that  such  a  result  would  be  inequit- 
able/^ 

But  an  assignment  of  the  mortgage  without  the  debt  transfers 
only  a  naked  trust,  and  the  mortgagor  is  still  entitled  to  all  the 
equities  existing  in  his  favor  against  the  note,  in  the  same  manner 
as  if  the  mortgage  had  not  been  assigned.**^  In  such  case,  even  if 
the  mortgage  be  assigned  in  part  fulfilment  of  a  promise  to  transfer 
both  as  a  gift,  and  the  note  be  not  delivered,  there  is  no  transfer  of 
the  debt.2*» 

If  a  mortgage  purporting  to  secure  a  promissory  note  be  executed 
without  the  delivery  of  any  note,  an  assignee  of  the  mortgage  takes 
it  subject  to  all  equities  existing  between  the  original  parties.'** 

§  838.  Contrary  to  the  general  doctrine,  it  is  held  in  a  few  States 
that,  although  the  mortgage  note  is  negotiable,  the  mortgage  itself 
is  only  assignable  in  equity,  and  therefore  the  assignee  having  to  re- 
sort to  equity  to  enforce  his  rights  is  compelled  to  do  equity  towards 
the  mortgagor,  and  allow  him  all  the  rights  of  defence  he  had  against 
the  mortgagee.*^®  .Although  the  purchaser  of  a  note  before  matur- 
ity takes  it  subject  to  no  equities  existing  between  the  original  par- 
ties, yet  if  it  is  secured  by  mortgage  the  non-assignable  character  of 
the  security  qualifies  his  rights  and  remedies  upon  the  note,  and 
makes  it  subject  to  the  defences  and  equities  to  which  it  was  liable 
in  the  hands  of  the  assignor. 

A  mortgage  distinct  from  the  debt  has  no  value  in  itself,  and,  if, 
assigned,  the  assignee  holds  it  in  trust  for  the  holder  of  the  note  or 
debt.  The  mortgage  is  not  assignable  either  by  statute  or  by  the 
^  common  law.*®*  The  mortgage  follows  the  notes  only  in  equity  and 
is  subject  in  the  hands  of  the  assignee  to  any  defence  which  would 
avail  against  it  in  the  hands  of  the  mortgagee  himself,  although  the 
assignee  may  have  purchased  the  note  in  good  faith  for  a  valuable 
consideration  and  before  maturity.*®'     By  the  assignment  of  the 

249,  61  N.  E.  92;  Medley  v.  Elliott, 
62  111.  532. 

"•Olds  V.  Cummings.  31  111.  188; 
White  V.  Sutherland,  64  111.  181; 
Fortler  v.  Darst,  31  111.  212;  Sum- 
mer V.  Waugh,  56  111.  531.  The  as- 
signment of  the  note  carries  the  se- 
curity of  a  deed  made  in  trust  to 
another  person,  and  a  court  of  equi- 
ty will  compel  the  trustee  to  sell 
for  the  benefit  of  the  holder  of  the 
notes.    Sargent  v.  Howe,  21  111.  14. 


*"  Pope  V.  Jacobus,  10  Iowa,  262. 

"•Wilson  V.  Carpenter,  17  Wis. 
512. 

"•Burbank  v.  Warwick,  52  Iowa, 
493.  3  N.  W.  519. 

*»  Johnson  v.  Carpenter,  7  Minn. 
176;  Hostetter  v.  Alexander,  22 
Minn.  559;  Watkins  v.  Goessler,  65 
Minn.  118,  67  N.  W.  796;  Bouligny 
V.  Fortier,  17  La.  Ann.  121. 

■"Schultz  V.  SroelowiU,   191   111. 
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notes  the  assignee  obtained  an  equitable '  interest  in  the  mortgage^ 
which  courts  of  equity  under  certain  circumstances  will  enforce,  if 
it  can  be  done*  without  a  violation  of  the  equitable  rights  of  others. 
He  who  buys  that  which  is  not  assignable  at  law,  relying  upon  a 
court  of  chancery  to  protect  and  enforce  his  rights,  takes  it  subject 
to  all  infirmities  to  which  it  is  liable  in  the  hands  of  the  assignor. 
To  protect  himself  he  should  inquire  of  the  grantor  or  mortgagor 
if  there  are  any  defences  to  security.*®* 

This  is  the  view  taken  by  the  courts  in  Illinois,****  Minnesota,*®* 
Louisiana,'®*  Ohio,'®^  and  Oregon.*®* 

In  New  Jersey  it  is  provided  by  statute  that,  in  a  suit  by  an  as- 
signee of  a  mortgage,  all  just  set-offs  and  other  defences  shall  1)e 
allowed  against  him  which  would  have  been  allowed  if  his  assignor 
had  brought  the  action.*®* 

Where  a  mortgagor  who  has  given  a  mortgage  to  secure  a  loan 
is  informed  by  the  mortgagee  that  he  wishes  to  assign  the  mort- 
gage to  a  creditor  of  his  own,  and  the  mortgagor  makes  no  objec- 
tion, he  is  estopped  from  denying  that  the  assignment  was  made  to 
secure  the  mortgagee's  own  debt,  and  claiming  that  it  was  to  secure 
merely  the  mortgagor's  own  notes  which  the  mortgagee  had  assigned 
to  the  assignee  of  the  mortgage.*^® 


"■Chicago  Title  ft  Trust  Co.  v. 
Aff,  183  111.  91,  55  N.  B.  659. 

*<^01dB  V.  Cummings,  31  111.  188, 
192;  Walker  v.  Dement,  42  111.  273; 
Bryant  v.  VIx.  83  111.  11;  Fortier 
V.  Darst,  31  111.  212;  Darst  v.  Gale, 

83  111.  136,  137;  Jenkins  v.  Bauer, 
8  Bradw.  634;  Foster  v.  Strong,  5 
Bradw.  .223;  Grassly  v.  Reinback, 
4  Bradw.  341;  EUis  v.  Sisson,  96 
111.  105;  United  States  Mortgage 
Co.  V.  Gross,  93  111.  483;  Chicago, 
Danville  ft  Vincennes  Ry.  Co.  v. 
Loewenthal,  93  111.  433;  Miller  v. 
Lamed,  103  111.  562;  Towner  v.  Mc- 
Clelland, 110  111.  542;  Buehler  v. 
McCormick,  169  lU.  269,  48  N.  B. 
287;  Chicago  Title  ft  Trust  Co.  v. 
Aff,  183  111.  91.  55  N.  E.  659.  aff'g 

84  111.  App.  552;  Hazle  v.  Bondy, 
173  111.  302,  50  N.  E.  671.  This  rule 
however,  has  reference  only  to 
equities  existing  in  the  original 
obligor,  and  not  to  latent  equities 
against  the  assignor  residing  In 
third  persons.  Olds  v.  Cummlngs, 
31  111.  188;  Walker  v.  Dement,  42 
111.  272;  Silverman  v.  Bullock,  98 
111.  11;  Schultz  V.  Sroelowitz.  191 
ni.  249,  61  N.  E.  92. 

*"  Paulsen  v.  Koon,  85  Minn.  240, 


88  N.  W.  760;  Moflett  v.  Parker,  71 
Minn.  139,  73  N.  W.  850. 

"•Equitable  Sec.  Co.  v.  Talbert, 
49  La.  Ann.  1393,  22  So.  762. 

•"  Baily  v.  Smith,  14  Ohio  St  396. 

"■  Corbett  v.  Woodward,  5  Sawyer, 
403,  11  Chicago  L.  N.  246. 

"•R.  S.  1877,  p.  708,  §  31;  Wood- 
ruff V.  Morristown  Inst,  for  Sav- 
ings, 34  N.  J.  Bq.  174,  179. 

•"Matthews  v.  Warner,  33  Fed. 
369,  affirmed  145  U.  S.  475,  12  Sup. 
Ct.  945.  In  this  case  Nathan 
Matthews  was  indebted  to  Upham 
in  large  sums  which  were  amply 
covered  by  securities  deposited  as 
collateral.  Edward  Matthews,  Na- 
than's brother,  owed  him  large 
sums,  which  were  secured  by  a 
mortgage.  Nathan,  being  desirous 
of  obtaining  the  securities  in  Up- 
ham's  hands,  sought  his  brother's 
permission  to  assign  the  mortgage 
to  Upham  as  a  substituted  security. 
The  brother,  being  fully  Informed 
as  to  Nathan's  relations  to  Upham. 
wrote  to  the  latter.  "You  are  hereby 
authorized  to  assign  to  Upham  the 
mortgage  for  $250,000,  which  I  have 
given  you  as  collateral  security  for 
loans  made  to  me."    This  letter  was 
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Neither  the  mortgagor  nor  a  purchaser  subject  to  the  mortgage 
can  redeem  except  by  paying  the  amount  due  on  the  mortgage.  If 
a  mortgage  be  made  without  consideration  for  the  purpose  of  being 
negotiated,  the  price  paid  by  the  assignee  becomes  the  consideration 
of  the  mortgage,  and  makes  it  a  valid  security.**^  The  assignee  is 
not,  however,  bound  to  see  that  the  money  he  pays  for  it  is  applied 
to  the  use  of  the  mortgagor.*^* 

The  rule  adopted  in  some  States,  that  a  mortgage  to  secure  a 
preexisting  debt  does  not  constitute  the  mortgagee  a  bona  fide  pur- 
chaser for  value,  is  in  those  States  applied  to  assignments  of  mort- 
gages; and  to  the  extent  to  which  a  preexisting  debt  is  the  consider- 
ation of  an  assignment,  the  assignee  is  not  a  purchaser  for  value.'^* 

When  any  consideration  is  necessary  to  support  an  assignment,  the 
forbearance  of  a  creditor,  and  his  extension  of  the  time  of  payn^nt, 
is  sulEcient.*^* 

§  839.  The  ground  upon  which  the  iecifliolM  rest  is  chiefly  that, 
while  notes  are  made  negotiable  by  commercial  usage,  or  by  statute, 
there  is  no  such  usage  or  provision  as  to  mortgages,  and  therefore 
the  assignee  of  a  mortgage  takes  it,  as  he  would  any  other  chose  in 
action,  subject  to  all  the  equities  which  subsisted  against  it  while 
in  the  hands  of  the  original  holder.*^* 

This  view  was  adopted  in  the  Territory  of  Colorado  in  a  case 
where  the  mortgagee  had  a  pledge  of  personal  property  in  addition 
to  the  note  and  mortgage,  which  were  assigned  before  maturity  to  a 
bona  fide  purchaser.  Previous  to  the  assignment  a  part  of  the  debt 
had  been  paid  by  a  sale  of  a  portion  of  the  property  pledged,  but 
no  credit  was  indorsed  on  the  note.  It  was  held  that  a  mortgagor, 
in  a  suit  by  the  assignee  to  foreclose  the  mortgage,  was  entitled  to 
be  credited  with  such  payment.*^* 


intended  to  be  shown  to  Upham, 
and  was  in  fact  presented  as  the 
evidence  of  plaintiff's  authority  to 
make  the  assignment,  and  the  ar- 
rangement was  carried  out.  It  was 
held  that,  while  the  letter  consti- 
tuted notice  that  the  mortgage  was 
held  as  collateral  security,  as  be- 
tween the  brothers,  the  authority 
to  assign  it  was  unconditional,  and 
the  mortgagor  could  not  claim  that 
it  was  only  to  be  assigned  as  se- 
curity for  notes  of  his  own,  which 
plaintiff  had  assigned  to  Upham. 

"*  Croft  V.  Bunster,  9  Wis.  503; 
Schafer  v.  Reilly,  50  N.  Y.  61. 

«*  Westervelt  v.  Scott,  11  N.  J.  Bq. 
80;  McCurdy  v.  Agnew,  8  N.  J.  Eq. 
733. 

•"Yates    County    Nat.    Bank    v. 


Baldwin,  43  Hun,  136;  Pittman  v. 
Raysor,  49  S.  G.  469,  27  S.  E.  475. 

"♦Worcester  Nat  Bank  v.,Cheen- 
ey,  87  111.  602. 

"'The  doctrine  that  an  assignee 
can  enforce  the  mortgage  for  no 
more  than  is  due,  as  between  the 
mortgagor  and  mortgagee,  had  its 
origin  at  a  time  when  the  practice 
of  giving  mortgages  as  collateral  se- 
curity for  negotiable  paper  was  un- 
known, and  rested  upon  the  ground 
that,  in  an  action  at  law  on  the 
covenant  or  bond  in  general  use, 
such  was  the  rule.  Duncan  v.  Louis- 
ville, ^3  Bush,  378,  26  Am.  Rep.  201, 
per  Cofer,  J. 

"•Longan  v.  Carpenter,  1  Colo. 
205. 
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§  840.  The  generally  accepted  doctrine  was  affirmed  by  the  Su- 
preme Conrt  of  the  TTnited  States  that  the  assignee  for  value  before 
maturity  of  a  negotiable  note  and  a  mortgage  securing  it  is  unaf- 
fected by  any  equities  to  which'  it  would  be  subject  in  the  hands 
of  the  mortgagee,  and  of  which  the  assignee  had  no  notice.*^''  Mr. 
Justice  Swayne  answers  the  view  of  the  last  named  case  taken  in 
the  lower  court,  and  in  the  decisions  with  which  that  is  in  accord. 
"The  transfer  of  the  note,''  he  says,  "carries  with  it  the  security, 
without  any  formal  assignment  or  delivery,  or  even  mention  of  the 
latter.  If  not  assignable  at  law,  it  is  clearly  so  in  equity.  When 
the  amount  due  on  the  note  is  ascertained  in  the  foreclosure  pro- 
ceeding, equity  recognizes  it  as  conclusive,  and  decrees  accordingly. 
Whether  the  title  of  the  assignee  is  legal  or  equitable  is  immate- 
rial. The  result  follows  irrespective  of  that  question.  The  process 
is  only  a  mode  of  enforcing  a  lien.  All  the  authorities  agree  that 
the  debt  is  the  principal  thing  and  the  mortgage  an  accessory. 
Equity  puts  the  principal  and  accessory  upon  a  footing  of  equality, 
and  gives  to  the  assignee  of  the  evidence  of  the  debt  the  same 
rights  in  regard  to  both.  There  is  no  departure  from  any  principle 
of  law  or  equity  in  reaching  this  conclusion.  There  is  no  analogy 
between  this  case  and  one  where  a  chose  in  action  standing  alone  is 
sought  to  be  enforced.  The  fallacy  which  lies  in  overlooking  this 
distinction  has  misled*  many  able  minds,  and  is  the  source  of  all  the 
confusion  that  exists.  The  mortgage  can  have  no  separate  existence. 
When  the  note  is  paid  the  mortgage  expires.  It  cannot  survive  for 
a  moment  the  debt  which  the  note  represents.  This  dependent  and 
incidental  relation  is  the  controlling  consideration,  and  takes  the 
case  out  of  the  rule  applied  to  choses  in  action  where  such  relation 
of  dependence  exists.     Accessorium  non  ducit,  sequitur  principale.'' 

§  841.   When  the  note  secured  is  overdne  or  non-negotiable,  one 

who  takes  an  assignment  of  the  mortgage  is  no  longer  entitled  to 
this  protection,  but  takes  it  subject  to  all  defences  which  the  mort- 
gagor might  have  set  up  against  the  original  mortgagee,  although 
he  has  no  notice  of  any  such  defence,  and  there  is  nothing  upon  the 
face  of  the  papers  to  indicate  it.  The  mortgage  and  note  are  subject 
to  the  same  equities  that  the  note  would  be  subject  to  if  not  se- 
cured.*^* 

"*  Carpenter  v.  Longan,  16  Wall.  867;  Sharts  v.  Await,  73  Ind.  304; 

271.  McKenna    v.    Klrkwood,    50    Mich. 

"•PlBli  v.  French,  15  Gray,  520;  544,  15  N.  W.  898;  Whitney  v.  Tray- 

Robeson  v.  Robeson,  50  N.   J.  Bq.  nor,    74   Wis.   289,   42   N.   W.    267; 

465,  26   Atl.   563,   affirming^  23  Atl.  Cooper  v.  Smith,  75  Mich.  247,  42 

612;    Howard   v.   Oresham,   27    Ga.  N.  W.  815;   Owen  v.  Evans,  134  N. 

847;    Reddish    v.    Ritchie,    17    Fla.  Y.    514,    31    N.    E.    999;    Miller    v. 

66 — ^Jones'  Mort. 
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If  the  mortgage  secures  several  notes,  one  of  which  is  overdue  at 
the  time  of  the  assignment,  the  assignee  having  notice  from  the 
face  of  the  notes  that  all  were  executed  npon  the  same  day,  and 
that  all  of  them  were  secured  by  the  same  mortgage,  takes  the  as- 
signment subject  not  only  to  the  equities  that  may  exist  between 
the  mortgagor  and  mortgagee  as  to  the  note  that  is  overdue,  but 
also  to  such  equities  as  to  the  notes  not  due.  One  of  the  notes  being 
past  due  puts  the  assignee  upon  inquiry  as  to  that  note,  and  an 
inquiry  as  to  that  involves  an  investigation  as  to  all  the  notes,  as 
they  constitute  one  transaction.' *• 

But  when  it  is  said  that  an  assignee  of  a  mortgage  and  note  when 
overdue  takes  them  subject  to  the  equities  existing  between  the  par- 
ties  to  the  mortgage,  it  is  to  be  understood  that  only  such  equities 
attach  as  attach  to  that  particular  note,  and  would  be  available  be- 
tween those  parties  to  control,  qualify,  or  extinguish  the  demand. 
The  only  equitable  defences  which  such  an  assignee  has  to  guard 
against  are  those  which  have  arisen  since  the  execution  of  the  note, 
and  which  are  not  collateral  but  relate  to  the  note  itself;  and  those 
which  are  inherent  in  the  note,  and  would  show  it  to  have  been  void 
ab  initio,  such  as  fraud,  mistake,  or  absence  of  consideration.  There- 
fore, where  a  mortgage  note  was  indorsed  and  the  mortgage  as- 
signed after  maturity  by  the  mortgagee  to  his  attorney  for  the  pur- 
pose of  collection,  and  the  latter  sold  and  transferred  the  same  fo 
an  innocent  purchaser  for  value,  and  without  notice  of  the  want  of 
authority  in  the  attorney  or  of  his  fraud  upon  his  client,  no  relief 
can  be  afforded  the  latter.  Moreover,  as  the  loss  must  fall  in  such 
case  upon  one  of  two  innocent  parties,  it  should  fall  upon  him 
who  has  most  trusted  the  party  through  whom  the  loss  came;  and 
in  this  case  the  loss  should  fall  upon  the  mortgagee.'*^ 

Moreover,  an  assignment  made  to  secure  a  preexisting  debt  does 
not  give  the  assignee  the  position  of  a  purchaser  for  value,  and  en- 
title him  to  hold  the  mortgage  free  of  the  equities  .to  which  his  as- 
signor was  subject;  but  in  such  case,  although  he  takes  the  note 
before  maturity,  he  takes  it  subject  to  such  equities.*** 

The  fact  that  instalments  of  interest  are  overdue  and  unpaid 
upon  a  mortgage  note  at  the  time  of  its  assignment,  or  that  the 
note  is  indorsed  without  recourse,  does  not  affect  the  rights  of  the 

Marckle,  21  lU.  152 ;   Scott  v.  Mag-        "•  Abele   v.   McGulgan,    78    Mich, 

loughlin,  133  111.  33,  24  N.  E.  1030;  415.  44  N.  W.  393. 
San  Jose  Ranch  Co.  v.  San  Jose  L.        ***Ever8ole  v.  Maull,  50  Md.  95. 
&  W.  Co.  132  Cal.  582,  64  Pac.  1097;         «Glldden  v.  Hunt,  24  Pick.  221; 

St.   LoulB   Nat   Bank  v.   Gay,   101  Clark  v.  Flint,  22  Pick.  281,  33  Am. 

Cal.  286,  35  Pac.  876.  Dec.  733. 
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assignee  as  a  bona  fide  holder.'^^  Mere  circumstances  of  suspicion 
of  infirmity  in  the  title  to  the  note,  or  knowledge  of  facts  that  would 
excite  suspicion  in  the  mind  of  a  prudent  man,  if  there  is  no  bad 
faith,  does  not  affect  the  rights  of  a  purchaser.'** 

§  841a;  If  no  note  or  other  personal  obligation  is  given  with  the 
mortgage,  but  this  merely  secures  a  debt  or  liability  not  evidenced 
by  any  separate  obligation,  a  subsequent  assignee  of  the  mortgage 
takes  it  subject  to  the  equities  in  favor  of  the  mortgagor.  The  mort- 
gage itself  is  not  a  negotiable  instrument.'** 

A  mortgage  given  to  indemnify  the  mortgagee  against  loss  as  a 
surety  upon  a  note  is  not  negotiable  under  the  law  merchant,  for 
the  mortgage  in  such  case  is  not  an  incident  to  the  note,  and  does 
not  as  such  pass  with  it  to  a  third  person.  The  assignee  of  such  a 
mortgage  takes  it  subject  to  the  equities  between  the  mortgagor  and 
mortgagee,  and  with  no  other  rights  than  his  assignor  had.**' 

§  842.  A  bond  not  being  a  negotiable  instrument  is  subject,  when 
assigned,  to  all  equities  existing  between  the  original  parties  to  it; 
and  of  course  is  subject  to  such  equities  when  assigned  with  the 
mortgage,  which  is  collateral  to  it.'*'  The  rule,  that  the  assignee 
of  a  mortgage  before  maturity  takes  it  free  from  existing  equities, 
applies  only  to  such  mortgages  as  are  collateral  to  negotiable  notes.' *^ 


« Kelley  v.  Whitney,  45  Wis.  110, 
7  Reporter,  126,  19  Alb.  L.  J.  130. 
And  see  Cromwell  v.  County  of  Sac, 
96  U.  S.  51;  National  Bank  v.  Klrby, 
108  Mass.  497;  Jones  on  Corp.  Bonds 
and  Mortg.  §  188. 

«  Kelley  v.  Whitney,  45  Wis.  110; 
Jones  on  Corp.  Bonds  and  Mortg. 
§  194. 

"*  Castle  V.  CasUe,  78  Mich.  298, 
44  N.  W.  378. 

•"  Corbett  v.  Woodward,  5  Sawyer, 
403. 

'^'This  is  the  form  of  obligation 
chiefly  used  in  connection  with 
mortgages  in  New  York;  and  the 
early  practice  in  Massachusetts  was 
to  give  a  bond  rather  than  a  nego- 
tiable note  for  the  mortgage  debt. 
In  Crane  v.  March,  4  Pick.  131,  16 
Am.  Dec.  329,  before  the  Supreme 
Court  of  the  latter  State,  Parker, 
C.  J.,  referring  to  the  equities  of 
the  holder  of  a  negotiable  note  se- 
cured by  mortgage,  said:  "In  the 
form  usually  practised  in  regard  to 
mortgages,  until  lately,  these  dlffl- 
culties  could  not  occur,  for  the  col- 
lateral security  was  a  bond,  which 
not  being  assignable  at  law,  the  ac- 


tion upon  it  would  be  always  in  the 
name  of  the  obligee,  and  the  as- 
signee in  equity  could  avail  himself 
of  no  means  of  enforcing  payment 
from  which  the  obligee  would  be  re- 
stricted." See  remarks  by  Lord,  J.,, 
in  Strong  ▼.  Jackson,  123  Mass.  60,. 
63,  25  Am.  Rep.  16. 

■"Iowa:  Tabor  v.  Foy,  56  Iowa,. 
539,  9  N.  W.  897.  Xiohigan:  Reeves 
y.  Scully,  Walk.  248;  Russell  y. 
Waite,  Walk.  31;  Nichols  y.  Lee.  10 
Mich.  526,  82  Am.  Dec.  57;  Dutton 
y.  Ives.  5  Mich.  515;  Terry  v.  Tut- 
tle,  24  Mich.  206.  213;  Cooper  v. 
Smith,  75  Mich.  247.  42  N.  W.  815; 
Castle  v.  Castle,  78  Mich.  298.  44  N. 
W.  378;  Cooley  v.  Harris.  92  Mich. 
126,  135,  52  N.  W.  997.  Nebraska: 
Richardson  v.  Woodruff,  20  Neb.. 
132,  29  N.  W.  307.  Hew  Jersey: 
Musgrove  v.  Kennell.  23  N.  J.  Eq. 
75;  Losey  v.  Simpson,  11  N.  J.  Eq. 
246 ;  Vredenburgh  v.  Burnet.  31  N.  J. 
Eq.  229;  Dunn  v.  Seymour,.  11  N.  J. 
Eq.  278;  Andrews  v.  Torrey.  14  N. 
J.  Eq.  355;  Cornish  v.  Bryan,  10  N. 
J.  Eq.  146;  Shortwell  v.  Matthews- 
(N.  J.  Eq.).  21  Atl.  1067;  Atwater 
v.  Underbill,  22  N.  J.  Eq.  599,  606; 
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Therefore  any  defence  to  which  the  bond  and  mortgage  were 
subject  in  the  hands  of  the  mortgagee  may  still  be  made  after  they 
have  been  transferred  to  another  for  value.  Fraud  and  duress  in 
procuring  the  execution  of  the  bond  is  a  defence  to  the  mortgage 
in  the  hands  of  an  assignee.**®  The  consideration  may  be  im- 
peached.**® Claims  in  set-off,  which  the  mortgagor  might  interpose 
against  the  mortgagee,  he  may  set  up  against  the  mortgage  in  the 
hands  of  the  assignee.  The  assignee  takes  only  the  title  that  the 
mortgagee  had.  The  bond  is  a  mere  chose  in  action,  and  the  mort- 
gage is  a  chose  in  action  also.  Neither  instrument  having  any  nego- 
tiable character,  the  mortgagor's  rights  in  respect  to  the  obligation 
are  not  changed  in  any  way  by  a  transfer  of  the  mortgage.**®  "A 
purchased  of  a  chose  in  action,'*  says  Lord  Thurlow,**^  "must  always 
abide  by  the  case  of  the  person  from  whom  he  buys;  that  I  take 
to  be  a  universal  rule/'  Aside  from  negotiable  paper,  which  under 
the  commercial  law  has  peculiar  privileges,  the  holder  of  a  chose  in 
action  cannot  alienate  anything  but  the  beneficial  interest  he  pos- 
sesses. His  capacity  to  transfer  to  another  is  exactly  measured  by 
his  own  rights.  Except  as  the  codes  of  practice  and  special  stat- 
utes in  some  States  have  changed  the  rule,  an  action  by  the  as- 
signee to  enforce  his  rights  mu§t  be  in  the  name  of  the  assignor. 


Magle  V.  Reynolds,  51  N.  J.  Eq.  113, 
26  AU.  150;  Davis  v.  Piggott,  56  N. 
J.  Eq.  634,  39  Atl.  698.  New  York: 
Crane  v.  Turner,  67  N.  Y.  437; 
Union  College  v.  Wheeler,  61  N.  Y. 
88,  107;  iDgraham  v.  Dlsborough, 
47  N.  Y.  421;  Rice  v.  Dewfey.  54 
Barb.  455;  Clute  v.  Robison,  2 
Johns.  595;  Bank  of  Niagara  v. 
Rosevelt,  9  Cow.  409,  Hopk.  579;  El- 
lis, V.  Messervle,  11  Paige,  467;  Ev- 
ans V.  Ellis,  5  Denio,  640;  Pendleton 
V.  Fay,  2  Paige,  202;  James  v. 
Morey.  2  Cow.  246,  14  Am.  Dec.  475; 
Hartley  v.  Tatham,  10  Bosw.  273; 
Bank  of  Savings  v.  Frank,  13  Jones 
&  S.  404;  Wanzer  v.  Cary,  76  N.  Y. 
626.  North  Dakota  and  South  Da- 
kota: First  Nat.  Bank  v.  Honey- 
man,  6  Dak.  275,  42  N.  W.  771. 
Pennsylvania:  Mott  v.  Clark,  9  Pa. 
St.  399,  49  Am.  Dec.  566;  Pryor  v. 
Wood,  31  Pa.  St.  142;  Twltchell  v. 
McMurtrle,  77  Pa.  St.  383;  Horst- 
man  v.  Gerker,  49  Pa.  St  282,  88 
Am.  Dec.  501;  Relneman  v.  Robb, 
98  Pa.  St.  474;  Earnest  v.  Hosklns, 
100  Pa.  St.  551;  Theyken  v.  Howe 
Machine  Co.  109  Pa.  St.  95;  Mor- 
gan's App.  125  Pa.  St.  561,  17  Atl. 
641.     SQXLth   Carolina:      Maybin   v. 


Klrby,  4  Rich.  Eq.  105,  116;  Moffatt 
V.  Hardin,  22  S.  C.  9;  Harris -v. 
McCaslin,  31  S.  C.  420,  10  S.  E.  104; 
Cantey  v.  Blair,  1  Rich.  Eq.  49; 
Holbrook  v.  Colbum,  6  Rich.  Eq. 
289,  299;  Patterson  v.  Rabb.  38  S. 
C.  138,  17  S.  E.  643.  Wisconsin: 
Croft  V.  Bunster,  9  Wis.  503;  Oould- 
ing  V.  Bunster,  9  Wis.  513. 

""Martlneau  v.  McCollum,  4 
Chand.  153. 

«»  Hill  V.  Hoole.  116  N.  Y.  299.  22 
N.  E.  547,  affirming  41  Hun.  643. 

"•Hew  York:  Davis  v.  Bechsteln. 
69  N.  Y.  440,  25  Am.  Rep.  218; 
Moore  v.  Metropolitan  Nat  Bank. 
65  N.  Y.  41,  14  Am.  Rep.  173;  In- 
graham  v.  Disborongh,  47  N.  Y. 
421;  Reeves  v.  Kimball,  40  N.  Y. 
299;  Mason  v.  Lord,  40  N.  Y.  476; 
Bush  V.  Lathrop,  22  N.  Y.  535; 
Mickles  V.  Townsend,  18  N.  Y.  575; 
Richards  v.  Warring,  1  Keyes,  576; 
Ely  V.  McKnlght,  30  How.  Pr.  97; 
Westfall  V.  Jones,  23  Barb.  9.  Kary- 
land:  Hardesty  v.  Jones,  10  G.  ft 
J.  404,  420;  Cumberland  Coal  ft 
Iron  Co.  V.  Parish.  42  Md.  598. 

""Davles  v.  Austen,  1  Vea.  Jun. 
247. 
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Therefore  "every  assignment  of  a  chose  in  action  is  considered  in 
equity  as  in  its  nature  amounting  a  declaration  of  trust,  and  to  an 
agreement  to  permit  the  assignee  to  make  use  of  the  name  of  the 
assignor  in  order  to  recover  the  debt  or  to  reduce  the  pro^rty  into 
possession."'*' 

The  rule  that  the  assignee  of  a  bond  and  mortgage  takes  them 
subject  to  all  equities  which  were  valid  between  original  parties 
applies  only  to  those  defences  growing  out  of  tie  original  transac- 
tion and  affecting  the  legal  inception  of  the  bond  and  mortgage 
which  were  available  to  the  mortgagor  at  the  time  of  the  assignment 
of  the  mortgage,  and  new  equities  arising,  or  defences  accruing 
thereafter  are  not  within  its  application.'**  The  broadness  of  the 
doctrine  asserted  in  Bush  v.  Lathrop,***  has  been  limited  in  later 
decisions  which  hold  that  a  bona  fide  purchaser  for  value  of  a  non- 
negotiable  chose  in  action  from  one  upon  whom  the  owner  has,  by 
assignment,  conferred  the  apparent  absolute  ownership,  the  purchase 
being  made  upon  the  faith  of  such  apparent  ownership,  obtains  a 
valid  title  as  against  the  real  owner.***^ 

An  assignee  who  takes  a  mortgage  and  bond  with  actual  or  con- 
structive notice  of  the  equities  of  third  persons,  takes  them  subject 
to  such  equities.*** 

In  Pennsylvania  .the  right  of  an  obligor  to  defend  against  an 
assignee  of  the  bond  and  mortgage  is  limited  to  matters  affecting 
the  existence  of  the  debt,  to  want  of  consideration,  and  to  claims 
in  set-off.  The  mortgagor  cannot  assert  against  an  assignee  of  the 
mortgage  and  bond  a  secret  equity ;  or  an  agreement  with  the  obligee 
merely  collateral;  or  an  agreement  inconsistent  with  the  purpoit 
or  legal  effect  of  the  instruments.**^  Thus,  for  instance,  the  as- 
signee is  not  affected  by  a  collateral  agreement  between  the  mort- 
gagor and  mortgagee,  made  at  the  time  of  the  execution  of  the 
mortgage,  of  which  he  had  no  notice,  that  the  mortgagee  should 
release  the  lien  of  the  mortgage  from  any  lots  included  in  the  mort-' 
gage  which  the  mortgagor  might  sell  on  receiving  a  reasonable 
amount  of  the  purchase-money;***  moreover,  when  a  mortgage  and 


"2  Story  Eq.  Jur.  §  1040. 

"•Merchants'  Bank  v.  Weill,  163 
N.  Y.  486,  57  N.  E.  749,  reversing 
30  App.  Div.  14. 

»*22  N.  Y.  535. 

•"Merchants'  Bank  v.  Weiir,  163 
N.  Y.  486.  57  N.  E.  749;  McNeil  v. 
Tenth  Nat  Bank,  46  N.  Y.  325; 
Moore  v.  Met.  Nat  Bank,  55  N.  Y. 
41 ;  Greene  v.  Warnick,  64  N.  Y. 
220. 


••'Hovey  v.  Hill,  3  Lans.  167; 
Mathews  v.  Hey  ward,  2  S.  C.  239; 
Oodeffroy  v.  Caldwell,  2  Cal.  489,  56 
Am.  Dec.  360;  Kent  v.  Melius,  69 
Mich.  71,  37  N.  W.  48. 

■"  Davis  V.  Barr,  9  Serg.  ft  R.  137, 
141;  Commonwealth  v.  Councils  of 
Pittsburgh,  34  Pa.  St  496,  520;  Pry- 
or  V.  Wood,  31  Pa.  St.  142. 

••"McMasters  v.  Wilhelm,  85  Pa. 
St  218. 
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bond  have  been  made  for  the  purpose  of  enabling  the  mortgagor  to 
raise  money,  the  purchaser  is  not  affected  by  any  want  of  consid- 
eration or  defence  the  mortgagor  had  against  the  mortgagee;  for 
otherwise  the  mortgagor  would  be  enabled  to  perpetrate  a  fraud, 
and  to  use  that  fraud  to  his  own  advantage.*** 

The  owner  of  an  equity  of  redemption  having  made  a  partial 
payment  upon  a  bond  and  mortgage  gave  to  the  mortgagee  his 
negotiable  note  for  the  remainder  due  upon  the  mortgage,  and  sev- 
eral times  renewed  it  with  the  understanding  that  the  mortgagee 
should  continue  to  hold  the  mortgage.  The  latter,  however,  as- 
signed the  note  to  one  person  and  the  bond  and  mortgage  to  an- 
other who  had  no  knowledge  of  the  mortgagee's  collateral  agreement 
about  the  note.  It  was  held  that  the  assignee  should  be  protected, 
and  that  the  loss  should  fall  upon  the  maker  of  the  note,  who  by 
his  negligence  had  put  it  in  the  power  of  the  mortgagee  to  cause 
the  loss.«*<> 

§  843.  Whether  the  rule  is  limited  to  equities  between  the  original 
parties  is  a  question  upon  which  different  courts  are  not  in  accord. 
On  the  one  hand,  the  rule  that  the  assignee  of  a  bond  and  mortgage, 
which  are  merely  choses  in  action,  takes  them  subject  to  existing 
equities,  is  limited  in  its  application  to  such  equities  only  as  existed 
between  the  mortgagor  and  mortgagee,  and  is  not  extended  to  those 
existing  between  the  mortgagee  and  third  persons.***  The  reason 
for  this  limitation  seems  a  strong  one.  'T*he  assignee,*'  says  Chan- 
cellor Kent,***  "can  always  go  to  the  debtor,  and  ascertain  what 
claims  he  may  have  against  the  bond,  or  other  chose  in  action,  which 
he  is  about  purchasing  from  the  obligee;  but  he  may  not  be  able, 
vrith  the  utmost  diligence,  to  ascertain  the  latent  equity  of  some 


■*Per  Strong,  J.,  in  Common- 
wealth V.  Councils  of  Pittsburgh, 
34  Pa.  St  496. 

"*  Jeflers  v.  Gill.  91  Pa.  St  290. 

••*New  Jersey:  De  Witt  v.  Van 
Sickle,  29  N.  J.  Bq.  209;  Putnam  v. 
Clark,  29  N.  J.  Eq.  412;  Starr' v. 
Haskins,  26  N.  J.  Eq.  415;  Losey 
V.  Simpson,  11  N.  J.  Eq.  246; 
Woodruff  V.  Depue,  14  N.  J.  Eq. 
168;  Vredenburgh  v.  Burnet,  31  N. 
J.  Eq.  229.  Illinois:  Humble  v. 
Curtis,  160  111.  193,  43  N.  B.  749. 
Pennsylvania:  Porter  v.  King  (Pa.), 
1  Fed.  755;  Mott  v.  Clark,  9  Pa.  St 
399,  49  Am.  Dec.  566;  Pryor  v. 
Wood.  31  Pa.  .  St  142;  Blair  v. 
Mathiott,  46  Pa.  St  262;  Downey 
V.  Tharp,  63  Pa.  St  322;  Reineman 
V.  Robb,  98  Pa.  St  474.    Alabama: 


Tison  V.  Association,  57  Ala.  323; 
Ooldthwaite  v.  Bank,  67  Ala.  549, 
564,  where  it  is  said  by  Clopton,  J., 
for  the  court:  "While  it  Is  true 
that  the  assignee  of  a  paper  not 
negotiable  takes  it  subject  to  all  the 
equities  to  which  it  was  subject  in 
the  hands  of  the  assignor,  this  is 
here  understood  to  mean  the  equi- 
ties existing  between  the  original 
parties,  and  not  equities  which  may 
arise  as  to  other  parties  in  the 
course  of  the  transfer."  Followed 
in  Dulin  v.  Hunter,  98  Ala.  539.  13 
So.  Rep.  301. 

•"Murray  v.  Lylbum,  2  Johns. 
Ch.  441;  Bebee  v.  Bank,  1  Johns. 
629,  dissenting  opinion  by  Kent 
C.  J. 
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third  person  against  the  obligee.  He  has  not  any  object  to  which 
he  can  direct  his  inquiries;  and  for  this  reason  the  claim  of  the 
assignee,  without  notice  of  a  chose  in  action,  was  preferred,  in  the 
late  case  of  Bedfeam  v.  Ferrier,'**  to  that  of  a  third  party  setting 
up  a  secret  equity  against  the  assignor.  Lord  Eldon  observed  in 
that  case  that,  if  it  were  not  to  be  so,  no  assignments  could  ever  be 
taken  with  safety/^ 

§  844.  But  the  settled  rule  in  New  York  is  that  the  assignee  is 
affected  by  equities  in  favor  of  third  personi,  in  the  same  manner  that 
he  is  affected  by  equities  existing  against  him  in  favor  of  the  mort- 
gagor. This  question  has  been  frequently  discussed  in  recent  cases 
in  that  State.  In  the  case  of  Bush  v.  Lathrop,***  Mr.  Justice  Denio, 
after  examining  numerous  authorities,  came  to  the  conclusion  that 
i;he  supposed  distinction  between  these  equities  is  without  f ounda- 

to  be  exactly  measured  by  his  own 
rights.  Bebee  v.  Bank,  1  Johns. 
529,  552,  per  Spencer,  J.,  and  549, 
per  Tompkins,  J.,  3  Am.  Dec.  353. 
Kent,  Ch.  J.,  in  a  dissenting  opinion 
in  the  same  case,  would  have  con- 
fined the  rule  to  the  equities  1)e- 
tween  the  original  parties  to  the 
contract.  1  Johns.  529,  573.  The 
opinions  of  Spencer  and  Tompkins, 
JJ.,  were,  however,  recognized  as 
the  correct  exposition  of  the  law  in 
Bush  V.  Lathrop.  A  considerable 
number  of  authorities  are  cited  by 
the  plaintiff  as  tending  to  show 
that  the  assignee  of  a  chose  in  ac- 
tion is  only  subject  to  the  equities 
between  the  contractor  (the  as- 
signor) and  the  debtor,  and  not  to 
the  so-called  latent  equities  of  third 
persons.  Such  cases  as  James  v. 
Morey,  2  Cow.  246,  14  Am.  Dec.  475; 
Bloomer  v.  Henderson,  8  Mich. 
395,  77  Am.  Dec.  453;  Mott  v.  Clark, 
9  Pa.  St.  399,  49  Am.  Dec.  566,  and 
others  of  the  same  class,  were  re- 
viewed as  to  their  principle  or  spe- 
cifically in  Bush  V.  Lathrop,  and  re- 
pudiated. The  doctrine  of  Lord 
Thurlow,  in  England,  and  of  Spen- 
cer and  Tompkins,  JJ.,  already  con- 
sidered, was  thus  adopted,  rather 
than  that  of  Kent,  Ch.  J.  The  law 
of  some  of  the  other  States  un- 
doubtedly coincides  with  the  view 
of  Kent,  but,  since  the  decision  of 
Bush  V.  Lathrop,  must  be  regarded 
as  without  authority  here."  See, 
also,  Briggs  v.  Langford,  107  N.  Y. 
680,  14  N.  E.  502. 


•«  1  Dow,  50. 

•^  22  N.  Y.  535.  In  Union  College 
V.  Wheeler,  61  N.  Y.  88,  104,  Mr. 
Commissioner  Dwight  reviewed  the 
subject:  "Is,  then,  the  plaintiff  in 
any  better  position  than  Nott,  the 
mortgagee?  It  is  well  settled  that 
an  assignee  of  a  mortgage  must 
take  it  subject  to  the  equities  at- 
tending the  original  transaction.  If 
the  mortgagee  cannot  himself  en- 
force it,  the  assignee  has  no  greater 
rights.  The  true  test  is  to  inquire 
what  can  the  mortgagee  do  by  way 
of  enforcement  of  it  against  the 
property  mortgaged:  what  he  can 
do  the  assignee  can  do,  and  no 
more.  In  Clute  v.  Robison,  2  Johns. 
595,  612,  the  rule,  as  stated  by 
Kent,  Ch.  J.,  is,  that  a  mortgage  is 
liable  to  the  same  equity  in  the 
liands  of  the  assignee  that  existed 
against  it  in  the  hands  of  the 
obligee.  2  Vern.  692,  765,  1  Ves. 
122.  The  rule  is  not  simply  that 
the  assignee  takes  subject  to  the 
equities  between  the  original  par- 
ties, though  that  Is  sound  law.  In- 
graham  V.  Disborough,  47  N.  Y.  421. 
It  goes  further  than  this,  and  de- 
clares that  the  purchaser  in  a  chose 
in  action  must  always  abide  the 
case  of  the  person  from  whom  he 
buys.  Per  Lord  Thurlow,  in  Davies 
V.  Austen^  1  Ves.  Jun.  247.  The 
reason  of  the  rule  is,  that  the  hold- 
er of  a  chose  in  action  cannot 
alienate  anything  but  the  beneficial 
interest  he  possesses.  It  is  a  ques- 
tion of  power  or  capacity  to  trans- 
fer to  another,  and  that  capacity  is 
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tion,  and  that  the  assign^  takes  the  security  subject  to  all  the 
equities  that  third  persons  could  enforce  against  the  assignor^  as 
well  as  subject  to  those  existing  between  the  parties  to  the  instru- 
ment. In  that  case  the  holder  of  the  mortgage  and  bond  -assigned 
them  by  an  absolute  and  unconditional  bond^  as  security  for  a  debt 
for  a  much  smaller  sum  than  that  due  upon  the  mortgage^  and  his 
assignee  transferred  the  mortgage  for  full  value  to  a  third  person 
without  notice  of  this  fact.  The  rule  above  stated  as  to  the  equities 
of  third  persons  was  applied  to  the  case,  and  it  was  held  that  the 
subsequent  assignee  took  the  security  subject  to  the  equity  of  the 
former  holder  of  the  mortgage,  to  redeem  it  upon  payment  of  the 
amount  of  the  debt  for  which  he  had  pledged  it. 

§  844a.  The  doctrine  of  estoppel  may  come  in  to  qualify  the  appli- 
cation of  this  rule.  Thus  in  the  case  last  named  the  application  of 
this  rule  to  the  facts  presented  was  overruled  by  the  case  of  Moore 
V.  Metropolitan  National  Bank,***  although  the  rule  there  slated  as 
to  the.  equities  of  third  persons  was  not  questioned.  The  latter  case 
held  that,  where  the  holder  of  a  non-negotiable  chose  in  action  has 
conferred  the  apparent  absolute  ownership  of  it  upon  another  by 
assignment,  one  who  purchases  from  such  assignee  in  good  faith 
for  value,  relying  upon  the  faith  of  such  apparent  ownership,  ob- 
tains a  valid  title  as  against  the  first  assignor,  who  is  estopped  from 
asserting  a  title  in  hostility  to  such  apparent  ownership.  The  de- 
cision is  based  altogether  upon  the  doctrine  of  estoppel.  The  owner 
of  the  security,  having  conferred  apparent  ownership  upon  his  as- 
signee and  apparent  authority  to  convey,  is  estopped  as  against  a 
bona  fide  purchaser  to  deny  that  ownership  or  thj^  authority.  Ap- 
plying this  rule  of  estoppel  to  the  facts  of  the  case  presented  in 
Bush  V.  Lathrep,  the  owner  of  the  mortgage  and  bond  having  as- 
signed them  absolutely,  and  conferred  upon  his  assignee  apparent 
absolute  authority  over  the  securities,  would  be  estopped  from  as- 
serting his  title  to  them  against  one  who  had  purchased  upon  the 
faith  of  the  assignee's  apparent  authority  to  sell. 

If  a  mortgage  which  purports  upon  its  face  to  be  founded  upon 
a  valuable  consideration  contains  no  reference  to  a  condition  or 
agreement  upon  which  it  was  given,  that  it  should  be  sold  and  the 
proceeds  applied  to  the  payment  of  certain  drafts  accepted  by  the 
mortgagee  for  the  mortgagor's  accommodation,  though  the  mort- 
gage secures  a  non-negotiable  bond,  the  mortgagor  is  estopped  from 
disputing  the  title  of  one  who  purchased  the  mortgage  in  good  faith 
without  knowledge  of  such  agreement,  and  the  holder  of  the  drafts 

•«  55  N.  Y.  41,  14  Am.  Rep.  173. 
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cannot  insist  that  the  moneys  arising  from  the  sale  of  the  mortgage 
shall  be  applied  to  the  payment  of  the  drafts.*** 

In  a  similar  case  in  New  Jersey,  a  mortgagee,  having  placed  an 
assignment  in  the  hands  of  an  agent  in  such  a  way  as  to  enable  him 
to  dispose  of  the  mortgage  for  his  own  benefit,  was  held  to  be  es- 
topped to  claim  the  mortgage  as  against  a  bona  fide  assignee.**^ 

But  aside  from  the  doctrine  of  estoppel,  the  rule  above  stated 
as  to  the  equities  of  third  persons  has  been  several  times  approved 
in  recent  cases  before  the  Court  of  Appeals  of  New  York;  and  the 
general  doctrine  is  there  well  established,  that  one  who  takes  an 
assignment  of  a  bond  and  mortgage  takes  them  subject  not  only 
to  any  latent  equities  that  exist  in  favor  of  the  mortgagor,  but  also 
subject  to  the  latent  equities  in  favor  of  third  persons.*" 

§  845.  This  doctrine  was  recently  approved  in  Greene  v.  Wamick, 
by  the  Court  of  Appeals  of  New  York.'*®  It  appeared  that  two 
mortgages  for  equal  sums  were  executed  at  the  same  time  upon  the 
same  real  estate,  to  different  persons,  to  secure  the  purchase-money 
for  the  same.  It  was  understood  and  agreed  between  the  mort- 
gagees, at  the  time  of  the  delivery  of  the  mortgages,  that  they  should 
be  equal  liens  in  all  respects  upon  the  premises.  They  were  both 
recorded  the  same  day,  but  one  fifteen  minutes  before  the  other.  The 
mortgage  first  recorded  was  assigned  to  a  bona  fide  purchaser  for 
value  without  notice  of  the  agreement.  It  was  held  that  the  as- 
signee took  subject  to  the  equities  between  the  mortgagees,  and 
could  claim  no  priority  of  lien  by  reason  that  his  mortgage  was 
first  recorded.  The  rule,  that  an  assignee  of  a  bond  and  mortgage 
takes  them  not  only  subject  to  all  the  equities  existing  between 
the*  parties  to  the  instrument,  but  to  the  equities  which  third  per- 
sons could  enforce  against  the  assignor,  was  fully  approved  and 
adopted.  The  case  differed  from  that  of  Moore  v.  Metropolitan 
National  Bank  in  the  fact  that  the  doctrine  of  estoppel  could  not 
apply;  for  the  holder  of  the  mortgage  last  recorded  had  done  noth- 
ing to  induce  the  assignee  to  purchase  the  other  mortgage,  and  had 

*^  First  Nat   Bank  v.   Stiles,  22  &  S.  404;  Union  College  v.  Wheeler, 

Hun,  339.  61  N.  Y.  88;    Schafer  v.  Reilly,  50 

■"  Putnam  v.  Clark,  29  N.  J.  Bq.  N.  Y.  61.  Mr.  Justice  Allen,  in  the 
412;  Grocers'  Bank  v.  Neet,  29  N.  latter  case,  says  the  rule  as  stated 
J.  Eq.  449;  Dunn  v.  Dunn,  42  N.  by  Judge  Denio,  in  Bush  v.  Lath- 
J.  Eq.  431,  7  Atl.  Rep.  842.  Latent  rop,  "commends  itself  as  a  Just  ex- 
equities  in  favor  of  third  persons  position  of  the  law,  as  well  upon 
are  not,  however,  recognized  in  this  principle  as  upon  authority."  See, 
State.     §  843.  also,  Owen  v.  Evans,  134  N.  Y.  385, 

"•Greene   v.   Wamick,   64  N.   Y.  31  N.  B.  999. 

220;  Viele  v.  Judson,  82  N.  Y.  32;  »*'64  N.  Y.  220,  reversing  4  Hun,. 

Bank  for  Savings  v.  Frank,  17  J.  703. 
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not  by  any  act  or  omission  misled  him.  Estoppel  can  only  operate 
against  the  party  whose  act  created  it^  and  cannot  aSect  the  rights 
or  equities  of  other  persons. 

§  846.  A  parol  trust  majr  attach  to  a  mortgi^,  that  the  mortgagee 
shall  hold  it  in  part  for  his  own  benefit  and  in  part  for  the  benefit 
of  another.  If  snch  an  agreement  be  made  at  the  time  of  giving 
a  mortgage  between  the  parties  to  it  and  another  to  whom  the 
mortgagor  was  indebted^  also  providing  that  upon  the  payment  of 
the  mortgage  it  should  be  transferred  to  this  latter  creditor  as  se- 
curity for  the  debt  owing  him^  the  assignment  to  him,  after  the  pay- 
ment of  the  mortgage  debt  to  the  mortgagee^  will  be  valid  and  effec- 
tual^ so  as  to  enable  such  assignee  to  foreclose  the  mortgage.  Such 
an  arrangement  is  not  an  attempt  to  tack  or  graft  upon  a  mortgage 
duly  executed  under  the  hand  and  seal  of  the  mortgagor  a  parol 
mortgage  for  a  further  sum.'*® 

§  847.   The  assignee  is  not  affected  by  equities  ariaing  after  the 
^-assignmenti  and  which  had  no  existence,  and  were  simply  possibilities, 
at  the  time  of  the  assignment.*"^    Even  a  fraud  committed  by  the 
assignor  after  the  assignment  cannot  affect  the  rights  of  the  as- 
signee."* 

"•Hubbell  V.  Blakeslee,  71  N.  Y.  "•Bush  v.  Cushman,  27  N.  J.  Eq. 

-63,  reversing  8  Hun,  603.  131;    Cornish   v.   Bryan,   10   N.   J. 

"^Elliott  V.  Deason,  64   Oa.   63;  Eq.  146;  Coster  v.  Griswold,  4  Edw. 

Colehour  v.  State  Sav.  Inst  90  111.  364,    374;    Murray    v.    Lylbum,    2 

152.  John&  Ch.  442. 
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PART    I. 


Merger. 

§  848.  MtTgtr  at  law  and  in  eqnity.— In  law  a  merger  always  takes 
place  when  a  greater  estate  and  a  less  coineide  and  meet  in,  one 
and  the  same  person^  in  one  and  the  same  right,  without  any  in- 
termediate estate.  The  lesser  estate  is  annihilated  or  merged  in  the 
greater.*  But  ''upon  this  subject/*  says  Sir  William  Grant,*  "a 
court  of  equity  is  not  guided  by  the  rules  of  law.  It  will  sometimes 
hold  a  charge  extinguished  where  it  would  subsist  at  law,  and  some- 
times preserve  it  when  at  law  it  would  be  merged.  The  question 
is  upon  the  intention,  actual  or  presumed,  of  the  person  in  whom 
the  interests  are  united.'*'  This  intention  is  a  question  of  fact, 
and  to  be  tried  and^  determined  in  the  same  manner  as  are  other 
issues.  It  comes  in  to  repel  the  prima  facie  presumption  of  merger 
which  arises  from  the  union  of  the  legal  and  equitable  estates  in 
the  same  person  at  the  same  timie.  His  intention  is  generally  de- 
termined by  his  interest,  though  all  the  attending  circumstances  are 
to  be  considered.* 


^Jackson  v.  Relf,  26  Fla.  465,  8 
So.  184,  quoting  text;  Clark  v. 
Clark,  76  Wis.  306,  45  N.  W.  121. 

'Forbes  v.  Moffatt,  18  Ves.  384. 

*In  England,  since  November  1, 
1876,  no  merger  takes  place,  by  op- 
eration of  law  only,  of  any  estate 
the  beneficial  Interest  in  which 
would  not  be  deemed  to  be  merged 
in  equity.  Sup.  Ct.  of  Judicature, 
Act  1873,  ch.  66,  8  25;  Act  1874, 
ch.  83,  8  2. 

*St.  Paul  V.  Viscount  Dudley  and 
Ward,  15  Ves.  167,  173;  Factors'  4k 
Traders*  Ins.  Co.  t.  Murphy,  111 
U.  S.  738,  744,  4  Sup.  Ct  679.  Ala- 
bama: Gresham  v.  Ware,  79  Ala. 
192.  California:  Brooks  v.  Rice,  56 
Cal.  428;  Rumpp  v.  Gerkens,  59 
Cal.  496;  Scriimer  t.  Dietz,  84  Cal. 
295,  24  Pac.  171.  Colorado:  Fassett 
T.  Mulock,  5  Colo.  46C.  Conneotiout: 


Baldwin  v.  Norton,  2  Conn.  161; 
Lockwood  V.  Sturdevant,  6  Conn. 
373,  387;  Mallory  v.  Hitchcock,  29 
Conn.  127;  Bassett  v.  Mason,  18 
Conn.  131;  Hart  v.  Chase,  46  Conn. 
207;  Osborne  y.  Taylor,  60  Conn. 
107,  21  Atl.  380.  Florida:  Jackson 
T.  Relf,  26  Fla.  465,  8  So.  184. 
Idaho:  Westheimer  v.  Thompson,  2 
Idaho,  1137,  82  Pac.  205.  Illinois: 
Edgerton  v.  Young,  43  111.  464; 
Richardson  v.  Hockenhull,  85  111. 
124;  Watson  y.  Gardner,  119  111. 
312,  10  N.  E.  192;  Belleyille  Say. 
Bank  y.  Reis,  136  111.  242,  26  N. 
E.  646;  Weiner  y.  Heintz,  17  111. 
259;  Security  Title  &  T.  Co.  y. 
Schlender,  190  111.  609,  60  N.  E. 
854.  Indiana:  Meyers  y.  O'Neal,  130 
Ind.  370,  30  N.  E.  510;  Hanlon  y. 
Doherty,  109  Ind.  37,  9  N.  E.  782. 
Iowa:  Lyon  y.  Mcllyaine,  24  Iowa. 
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It  is  a  general  rule  that  when  the  legal  title  becomes  united  with 
the  equitable  title,  so  that  the  owner  has  the  whole  title,  the  mortgage 

9;    White    v.    Hampton,    13    Iowa,  paugh   v.    McBrtde,    7    Paige,    509, 
269;  Shimer  t.  Hammond,  51  Iowa,  34  Am.  Dec.  360;  Skeel  y.  Spraker, 
401,  1  N.  W.  656;  Spurgin  v.  Adam-  8   Paige,    182;    White   v.   Knapp,   8 
son,   62   Iowa,  661,   18  N.  W.   661;  Paige,  173;   Judd  v.  Seekins,  62  N. 
Smith   V.   Swan,   69   Iowa,   412,   29  Y.  266;   Spencer  v.  Ayrault,  10  N. 
N.  W.   402;    Patterson  t.   Mills,   69  Y.    202;    Clift  v.   White,    12    N.   Y. 
Iowa,   755,   28   N.  W.   53;    McBlha-  519;    Bascom    t.   Smith,    34    N.   Y. 
ney  v.  Shoemaker,  76  Iowa,  416,  41  320;  Sheldon  t.  Edwards,  35  N.  Y. 
N.  W.  58.     Maine:,  Given  t.  Marr,  279;    Day  v.  Mooney.  4  Hun,  134; 
27  Me.  212;  Holden  v.  Pike,  24  Me.  Angel  t.  Boner,  38  Barb.  425;  Van- 
427;    Hatch  y.  Kimball,  14  Me.  9;  derkemp  v.  Shelton,  11  Paige,  28; 
Simonton  t.  Gray,  34  Me.  50;  Hatch  James  v.  Johnson,  6  Johns.  Ch.  417, 
V.  Kimball,  16  Me.  146.    Maryland:  423;    Starr   y.   Ellis,   6   Johns.    Ch. 
Dircks    T.    Logsdon,    59    Md.    173;  393;  Gardner  v.  Astor,  3  Johns.  Ch. 
Walker  t.  Stone,  20  Md.  195.    Mai-  53,    8    Am.    Dec.    465;     James    v. 
sachnsetts:    Gibson    v.    Crehore,    3  Morey,  2  Cow.  246,  285,  14  Am.  Dec. 
Pick.  475;   Hunt  v.  Hunt,  14  Pick.  475;  McGiven  v.  Wheelock.  7  Barb. 
374,    25    Am.    Dec.    400;    Tuttle   v.  22,    29;     Champney    y.    Coope,    34 
Brown,  14  Pick.  514;  Loud  v.  Lane,  Barb.    539;    Kellogg   v.    Ames,    41 
8  Met  517;   Grover  v.  Thatcher,  4  Barb.  218;  Loomer  v.  Wheelwright, 
Gray,  526 1  Evans  t.  Kimball,  1  Al-  3  Sandf.  Ch.  135,  157;  Hancock  v. 
len,  240.    Michigan:  Snyder  v.  Sny-  Hancock,   22  N.  Y.   568;   Franklyn 
der,  6  Mich.  470;   Ann  Arbor  Sav.  v.  Hay  ward,  61  How.  Pr.  43;  Smith 
Bank   v.   Webb,   56    Mich.    377,    23  t.   Roberts,   62   How.   Pr.    196;    De 
N.  W.  51;  Ten  Eyck  v.  Pontlac  Ac.  Lisle  v.  Herbs,  25  Hun,  485;  Lynch 
R.  Co.  114  Mich.  494,  72  N.  W.  362.  v.  Pfeiffer,  110  N.  Y.  33,  17  N.  B. 
Minnesota:     Davis    v.     Pierce,     10  402;    Gilbert  v.   Thayer,  104   N.  Y. 
Minn.  376.     Missouri:   Seiberling  v.  200,  10  N.  E.  148;  Smith  v.  Roberta, 
Tipton,   113   Mo.   373,   21   S.   W.   4.  91  N.  Y.  470;   Sanford  v.  Van  Ars- 
Nebraska:   Oak  Creek  Valley  Bank  dall,  6  N.  Y.  Supp.  494,  58  Hun.  70. 
V.  Helmer,  59  Neb.  176,  80  N.  W.  Oregon:    Watson   y.    Dundee   M.   4k 
891;     Longfellow    v.    Barnard,    58  T.  I.  Co.  12  Oreg.  474,  8  Pac.  548. 
Neb.  612,  617,  79  N.  W.  255;  Wyatt-  Pennsylvania:    Wallace  v.   Blair,   1 
Bullard  Lumber  Co.  v.  Bourke,  55  Grant.  Cas.  75;   Duncan  v.  Drury, 
Neb.  9,  75  N.  W.  241.   Kevada:  Grel-  9  Pa.  St  332.  49  Am.  Dec.  585;  Wil- 
let  T.  Heilshom,  4  Nev.  526.     Kcw  son  t.  Murphy,  1  Phila.  203;  Lover- 
Hampshire:   Robinson  y.  Leavitt,  7  in  v.  Humboldt  Safe,  4kc.  Co.  11$ 
N,  H.  73;    Bailey  v.  Willard,  8  N.  Pa.  St  6;  Carrow  v.  Headly  (Pa.), 
H.    429;    Hutchins   v.   Carleton,   19  25   Atl.   889.     Rhode  Island:    Brad- 
N.  H.  487,  489;   Weld  v.  Sabin,  20  ford   v.   Burgess,   20   R.   I.   290,   38 
N.   H.   533;    Johnson  v.   Elliott,  26  Atl.  975;   McGale  v.  McGale,  18  R. 
N.  H.  67,  69;  Heath  v.  West,  26  N.  I.  675,  29  Ati.  967;  Duffy  v.  McGui- 
H.   191;    Bell   v.   Woodward,   34  N.  ness,  13  R.    I.  695;  Knowles  v.  Car- 
H.  90;  Drew  v.  Rust,  36  N.  H.  335;  penter,  8  R.  I.  548.   South  Carolina: 
Wilson  y.  Kimball,  27  N.  H.  300;  It  seems  that  the  interest  of  the 
Moore   y.   Beasom,    44   N.   H.   215;  mortgagee  is  not  alone  sufficient  to 
Hinds  v.  Ballou,  44  N.  H.  619,  620;  show  the  intention  that  the  mort- 
Stan  tons   y.   Thompson,    49   N.    H.  gage  shall  not  be  extinguished,  but 
272;   Bacon  v.  Goodnow,  59  N.  H.  an  express  agreement  will  prevent 
415;    Green   v.    Currier,   63    N.    H.  a  merger.     Agnew  v.  Railroad  Co. 
563.     New     Jersey:     Hinchman     v.  24  S.  C.  18,  58  Am.'  Rep.  237;  Dev- 
Emans,  1  N.  J.  Bq.  100;  Van  Wage-  ereux  v.  Taft,  20  S.  C.  655.    Tennes- 
nen  v.  Brown,  26  N.  J.  L.  196;  Den  see:    Carter  v.  Taylor,  8  Head.  30. 
y.  Vanness,  10  N.  J.  L.  102;   Dun-  Texas:    Silliman    v.    Gammage,    55 
can  y.  Smith,  31  N.  J.  L.  325;  The-  Tex.    365.      Vermont:    Marshall    v. 
baud  y.  Hollister,  37  N.  J.  Bq.  402;  Wood,    5   Vt  ^50.   254;    Walker   v. 
Lockard  y.  Joines    (N.  J.  Eq.),  23  Baxter,  26  Vt  710;  Myers  v.  Brow- 
Atl.  1075;   Andrus  v.  Vreeland,   29  nell,  1  D.  Chip.  448;  Slocum  v.  Cat- 
N.  J.  Eq.  394;  Hoppock  y.  Ramsey,  lin,  22  Vt  137;   Bullard  v.  Leach, 
28  N.  J.  Eq.  413.    Hew  York:  Mills-  27  Vt  491;  Downer  v.  Fox.  20  Vt 
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is  merged^by  the  tmity  of  possession.  But  if  the  owner  has  an  interest 
in  keeping  these  titles  distinct,  or  if  there  be  an  intervening  right 
between  the  mortgage  and  the  equity,  there  is  no  merger.'  Thus, 
where  the  purchaser  of  the^  equity  of  redemption  of  premises  already 
subject  to  a  mortgage  makes  a  second  mortgage,  and  while  this  is 
outstanding  takes  an  assignment  of  the  first  mortgage,  which  he 
afterwards  assigns  to  a  third  person,  the  first  mortgage  is  not  ex- 
tinguished; the  second  mortgage  outstanding  prevents  a  merger.' 

To  effect  a  merger  at  law,  the  right  previously  held,  and  the  right 
subsequently  acquired,  must  coalesce  in  the  same  person  and  in  the 
same  right  without  any  other  right  intervening.^  "In  fact,"  says 
Chief  Justice  Bellows  of  New  Hampshire,  in  a  recent  case,'  "the 
doctrine  of  merger  springs  from  the  fact  that  when  the  entire  equi- 
table and  legal  estates  are  united  in  the  same  person,  there  can  be 
no  occasion  to  keep  them  distinct,  for  ordinarily  it  could  be  of  no 
use  to  the  owner  to  keep  up  a  charge  upon  an  estate  of  which  he 
was  seised  in  fee  simple;  but  if  there  is  an  outstanding,  intervening 
title,  the  foundation  for  the  merger  does  not  exist,  and  as  matter 
of  law  it  is  so  declared." 

An  intervening  incumbrance  or  equity  of  any  kind  is  generally 
sufficient  to  prevent  a  merger  of  the  mortgage  with  the  equity  of 
redemption,  provided  the  incumbrance  be  not  one  which  the  owner 
has  assumed  to  pay,  or  one  against  which  he  is  estopped  from  de- 
fending whether  such  incumbrance  be  an  attachment,"  a  levy  of 

388;    Carpenter  v.  Gleason,  58  Vt.  Montgomery   y.   Vlckery,    110    Ind. 

244;    Belknap   v.   Dennison,   61   Vt.  211,   11   N.   E.    38;    Crane   v.   Ault- 

520,  17  Atl.  788;  Howard  v.  Clark.  man-Taylor  Co.  61  Wis.  110,  20  N. 

71  Vt  424,  45  Atl.  1042.    Virginia:  W.    673;    Wilson   v.   Vanstone,    112 

Little  y.  Bowen,  76  Va.  724.    Wash-  Mo.   315,  20  S.  W.  612;    Collins  v. 

Ington:  Chase  Nat  Bank  v.  Secur-  Stocking,    98    Mo.    290,    11    S.    W. 

ity   Sav.   Bank,   28   Wash.   150,   68  750;  Salvage  v.  Haydock,  68  N.  H. 

Pac.  454.  484,  44  Atl.  696;   Green  v.  Currier, 

<"  Adams    v.    Angell,    5    Ch.    Div.  63  N.  H.  563,  3  Atl.  428. 

634;   Gopaldoss  v.  Seochand,  L.  R.  *  Evans  v.  Kimball,  1  Allen,  240; 

11    Indian    App.    126;    Hancock    v.  Woodslde  v.  Lippold,   113  Ga.  877, 

Hancock,  22  N.  Y.  568;  Hill  v.  Pix-  39  S.  E.  400.    See,  however,  Bying- 

ley,  63  Barb.  200;  Lynch  v.  Pfeiffer,  ton  v.  Fountain,   61  Iowa,  512,  14 

110  N.  Y.  33,  17  N.  E.  402;    Loud  N.  W.  220. 

V.  Lane,  8  Met  517;  Grellet  v.  Hell-  »Hunt  v.  Hunt  14  Pick.  374,  384, 

shorn,  4  Nev.   526;   Lyon  v.   Mcll-  per  Shaw,  C.  J.,  25  Am.  Dec.  400; 

vaine,    24    Iowa,    9;    Wilhelmi    v.  Lockwood   v.    Sturdevant,    6   Conn. 

Leonard,  13  Iowa,  330;   Tniman  v.  373.   387,   per  Hosmer,   C.   J.;    Ka- 

Truman,   79   Iowa,   506,   44   N.   W.  nawha  Valley  Bank  v.  Wilson,  29 

721;  Warren  v.  Warren,  30  Vt.  530;  W.  Va.  645,  2  S.  E.  768;  Lime  Rock 

^tna  L.   Ins.   Co.   v.  Com,   89   111.  Nat  Bank  v.  Mowry,  66  N.  H.  598, 

170;    Campbell    v.    Carter,    14    111.  22  Atl.  555. 

286;   Jarvis  v.  Frlnk,   14   111.   396;  "Stantons  v.  Thompson,  49  N.  H. 

Dircks    v.    Logsdon,    59    Md.    173;  272. 

Bunch  v.   Grave.  Ill   Ind.   351.   12  'Grover    v.    Thatcher.    4    Gray. 

N.   B.    514;    Birke   v.    Abbott,    103  526;    Denzler  v.  O'Keefe,   34  N.   J. 

Ind.  1,  IN.  B.  485,  53  Am.  Rep.  474;  Bq.   361;    Brooks  v.   Rice,   66   Cal. 
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execution,***  another  mortgage,**  a  life  interest  reserved  to  the  as- 
signor,** or  any  other  lien  or  equity.**  No  merger  occurs  when  the 
mortgagee  purchases  the  equity  or  redemption  at  an  execution  sale, 
so  long  as  the  debtor's  right  to  redeem  irom  such  sale  continues.*^ 
The  owner  of  a  note  and  deed  of  trust  by  which  it  is  secured  has  no 
legal  estate  in  the  land,  this  being,  in  the  trustee ;  and  therefore,  if 
such  owner  of  the  note  and  deed  of  trust  acquires  the  equity  of  re- 
demption, there  is  no  merger.** 

The  owner  of  the  equity  of  redemption  may  acquire  a  senior  mort- 
gage, and  by  foreclosing  this  may  cut  off  the  rights  of  intermediate 
junior  incumbrancers.*' 

§  849.  An  assignment  of  a  mortgage  to  one  of  two  tenants  in 
common  of  the  equity  of  redemption  does  not  discharge  it.  His  own 
interest  in  the  equity  does  not  prevent  his  holding  under  the  higher 
title.  The  co-tenant  is  not  prejudiced,  for  he  may  redeem  by  pay- 
ment of  his  proportion  of  the  debt.*^ 

Where  one  who  has  purchased  part  of  the  premises  subject  to  a 
mortgage  takes  an  assignment  of  the  mortgage,  although  it  may 
operate  as  a  merger  in  respect  to  the  part  of  the  premises  bought 
by  him,  it  will  not  have  this  operation  in  respect  to  the  part  not 
bought.**  Nor  is  there  any  merger  when  a  mortgage^  becomes  a  de- 
visee of  an  undivided  half  of  the  premises.** 

When  the  owner  of  an  equity  of  redemption  by  will  or  other- 
wise takes  an  undivided  interest  in  the  mortgage  debt,  as  a  tenant 
in  common  with  others,  no  merger  of  his  interest  takes  place.  The 
owner  of  any  part  of  a  mortgage  has  the  whole  premises  for  his  se- 
curity. His  mortgage  cannot  be  extinguished  as  to  any  part  or  in- 
terest in  the  land,  whether  divided  or  undivided,  without  his  as- 
sent. The  fact  that  some  one  else  has  a  legal  interest  or  share  in 
the  security  prevents  the  blending  of  the  interests  in  such  case.** 
And  so,  on  the  other  hand,  there  is  no  merger  when  a  mortgagee  of 


428;  Scrivner  v.  Dietz,  84  Cal.  295, 
24  Pac.   171. 

"New  England  Jewelry  Co.  v. 
Merriam,  2  Allen,  390;  Denzler  v. 
O'Keefe.  34  N.  J.  Eq.  361. 

"Bell  V.  Woodward,  34  N.  H.  90; 
Dutton  V.  Ives,  5  Mich.  515;  Hooper 
V.  Henry,  31  Minn.  264,  17  N.  W. 
476. 

"Cox  V.  Ledward,  124  Pa.  St. 
435.  16  AU.  826. 

"Bunch  V.  Grave,  111  Ind.  351; 
Chase  Nat.  Bank  v.  Security  Sav. 
Bank,  28  Wash.  150,  68  Pac.  454. 


"Southworth  v.  Scofleld,  51  N. 
Y.  513. 

"  Hospes  V.  Almstedt,  13  Mo.  App. 
270. 

"Myers  v.  O'Neal,  130  Ind.  370. 
30  N.  JB.  510. 

*»  Barker  v.  Flood,  103  Mass.  474. 

"Wilhelmi  v.  Leonard,  13  Iowa, 
330;  King  v.  McVickar,  3  Sandf. 
Ch.  192;  Casey  v.  Buttolph.  12 
Barb.  637;  Pike  v.  Ooodnow.  12  Al- 
len, 472;  Trimmier  v.  Vise.  17  S. 
C.  499,  43  Am.  Rep.  624. 

"Sahler  v.  Signer,  44  Barb.  606. 

"Clark  V.  Clark,  56  N.  H.  105. 
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the  entire  premises .  becomes  a  deyisee  of  an  undivided  part  of  the* 
eqnity  of  redemption.  He  is  entitled  to  be  protected  by  holding, 
his  entire  mortgage  against  the  entire  premises.*^ 

If  the  assignee  of  an  undivided  interest  in  a  mortgage  purchases^ 
the  equity  of  redemption  assuming  the  mortgage  his  interest  under- 
the  mortgage  is  merged  in  the  title  acquired  by  purchase,  and  he- 
becomes  the  debtor  to  the  other  part  owner  of  the  mortgage  for  the- 
amount  due  him,  and  the  whole  property  may  be  sold  on  foreclosure- 
for  the  payment  of  such  other  part  of  the  debt.** 

§  850.  The  assignment  of  a  mortgage  to  the  wife  of  the  mortgagor- 
operated  at  common  law  as  a  discharge  of  it.  But  under  the  stat- 
utes now  in  force  in  all  or  nearly  all  our  States,  authorizing  mar- 
ried women  to  buy  and  sell  real  estate,  such  an  assignment  would 
not  operate  as  a  discharge  or  merger.** 

But  where  a  prior  mortgage  has  been  foreclosed,  but  before  the- 
time  of  redemption  has  expired  the  owner  pays  the  mortgage  and 
has  a  conveyance  made  by  the  mortgagee  to  his  wife,  her  name  be- 
ing used  as  a  cover  and  the  husband  being  the  real  party  in  interest, 
the  transaction  may  properly  be  regarded  by  a  junior  mortgagee  as^ 
a  redemption  by  the  owner,  and  the  wife  cannot  claim  to  hold  the- 
property  in  her  own  right  under  a  foreclosure  from  which  the  prop- 
erty had  not  been  redeemed.** 

A  husband  may  purchase  and  hold  a  mortgage  given  by  his  wife- 
upon  her  property  in  which  he  has  also  joined.    It  is  not  merged  by 
an  assignment  to  him.**'    Much  less  is  it  satisfied  in  the  hands  of 
another  person  to  whom  it  is  assigned  upon  the  payment  of  the  con- 
sideration by  the  husband.*' 

§  851.  The  marrii^e  of  a  single  woman^  who  holds  a  mortgi^, 
with  the  mortgagor,  does  not  extinguish  the  mortgage  lien  or  the  debt, 
under  the  statutes  in  regard  to  the  rights  of  married  women  in 
their  separate  property  now  generally  in  force.*^ 

^'either  does  the  execution  by  the  husband  and  wife,  after  mar 
riage,  of  a  mortgage  upon  the  same  premises  to  a  third  person,  dis~ 
charge  the  lien  of  the  wife's  mortgage  against  her  husband,  if  she 
uses  no  words  of  release  to  operate  upon  her  mortgage,  and  it  is 

"Sahler  v.  Signer,  44  Barb.  606.  "Wright  v.   Patterson,   45   Mich. 

^Ehrman    v.    Alabama    Mineral  261,  7  N.  W.  820. 

Land  Co.  109  Ala.  478,  20  So.  112.  **  Butler  v.    Ives,   139   Mass.   202, 

»§  183;  Bean  v.  Boothby,  57  Me.  29  N.  E.  654;  Martin  v.  Martin,  146> 

295;   Bemis  v.  Call,  10  Allen,  512;  Mass.  517,  16  N.  E.  413. 

Model  Lodging  House  Asso.  v.  Bos-  '"Faulks  v.  Dlmock,  27  N.  J.  Eq.. 

ton,  114  Mass.  133;  Newton  v.  Man-  65. 

warring,  10  N.  Y.  Supp.  347;  Dyer  "Power  v.  Lester,  23  N.  Y.  527.. 
V.  Dean.  69  Vt  870,  37  Atl.  1113. 
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apparent  from  the  instrument  that  she  joined  merely  to  release  her 
inchoate  right  of  dower.^® 

§  862.  In  case  the  equitable  estate  has  been  in  any  way  extin- 
ipiishedj  the  doctrine  of  merger  has  no  application.  Thns,  where  a 
mori:gagee  allowed  the  mortgaged  premises  to  be  sold  under  a  prior 
judgment,  and  failed  to  redeem  within  the  time  allowed,  but  after- 
wards obtained  a  conveyance  of  the  premises  from  the  purchaser 
under  execution  sale,  his  mortgage  title  was  wholly  gone,  and  there 
was  nothing  to  merge  in  the  legal  estate.  Neither  could  his  pur- 
chase have  the  effect  in  any  way  to  revive  his  mortgage  and  enable 
him  to  transfer  it  to  another.*' 

§  853.  After  the  owner  of  lands  has  taken  an  aasig^nment  of  the 
mortgage  to  himself,  and  then  assigned  it  to  another  as  a  valid  se- 
curity, he^  is  estopped  from  insisting,  as  against  the  assignee  or  any 
one  claiming  under  him,  that  it  had  merged  in  the  equity  of  re- 
demption."® It  is  immaterial  in  such  case  that  the  remedy  at  law 
upon  the  note  which  accompanied  the  mortgage  was  barred:  that 
does  not  affect  the  validity  of  the  mortgage  or  the  remedy  upon  it 
It  is  immaterial,  too,  that  the  person  who  claims  the  benefits  of  a 
merger  is  a  purchaser  from  the  former  owner  by  a  deed  made  after 
the  assignment  of  the  mortgage  by  his  grantor  was  recorded;  for 
then  the  same  record  which  informed  him  of  the  facts,  which  at 
common  law  would  constitute  a  merger,  also  notified  him  of  the  as- 
signment which  created  the  estoppel."*  If  he  has  purchased  by 
deed  of  warranty,  he  may  have  a  remedy  upon  the  covenants,  but 
he  cannot  resist  the  foreclosure  of  the  mortgage."* 

§  8S4.  By  selling  the  estate  free  from  incumbrances,  he  may  be 
estopped  on  the  other  hand,  as  against  the  purchaser  at  least,  from 
saying  that  there  was  no  merger.""  A  mortgagee  having  purchased 
the  equity  of  redemption  while  it  was  subject  to  a  second  mortgage, 
afterwards  sold  the  land  to  a  third  person  for  a  price  sufiScient  to 


"Power  V.  Lester,  23  N.  Y.  527, 
17  How.  Pr.  413;  Glllig  v.  Maass, 
28  N.  Y.  191. 

"Hiu'v.  pixley,  63  Barb.  200. 

~  Powell  V.  Smith,  30  Mich.  451; 
Kellogg  V.  Ames,  41  N.  Y.  259,  re- 
versing 41  Barb.  218;  Skeel  v. 
Spraker,  8  Paige,  182;  Baker  v. 
Loan  Co.  36  Minn.  185,  30  N.  W. 
464. 

"Powell  V.  Smith,  30  Mich.  451. 

"Kellogg  V.  Ames,  41  N.  Y.  259. 
The  court,  Murray,  J.,  delivering 
the    opinion,    says    that    the    pur^ 


chaser  takes  the  deed  with  con- 
structive notice  of  the  existence  of 
the  mortgage.  It  is  upon  record. 
He  then  steps  into  the  former 
owner's  place;  he  takes  his  interest 
and  his  rights  in  the  land,  and  no 
more;  the  estoppel  which  was  con- 
trolling the  former  owner  Is  also 
controlling  him. 

"Bulkeley  v.  Hope,  1  Kay  4k  J. 
482,  1  Jur.  N.  S.  864;  Poulson  v. 
Simmons,  126  Ind.  227,  26  N.  E. 
152;  Thomas  v.  Simmons,  103  Ind. 
538,  2  N.  E.  203,  3  N.  E.  381. 
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pay  both  mortgages,  as  well  as  the  sum  paid  for  the  equity  of  re- 
demption. Although  his  prior  lien  was  not  merged  by  his  purchase, 
it  was  regarded  as  satisfied  by  his  sale,  so  that  on  a  subsequent  fore- 
closure of  the  second  mortgage  the  proceeds  were  first  applied  to 
the  payment  of  the  second  mortgage.** 

§  855.  The  intention  at  the  time  of  the  payment  of  the  mortgage 
has  sometimes  been  said  to  determine  the  effect  of  such  payment. 
If  there  was  then  no  intention  on  the  part  of  the  person  making  the 
payment,  either  actual  or  to  be  implied  from  the  condition  of  things 
then  existing,  to  keep  the  mortgage  alive,  it  cannot  afterwards,  upon 
his  forming  an  intention,  or  upon  a  change  in  the  surrounding  cir- 
cumstances, be  regarded  as  a  subsisting  security.**  Thus,  where  a 
mortgage  was  paid  without  an  assignment  or  discharge  of  it  being 
then  made,  or  any  agreement  being  made  for  any  future  assignment 
of  it,  and  the  owner  of  the  estate  eighteen  years  afterwards  con- 
veyed the  land  by  warranty,  and  his  grantee  obtained  an  assign- 
ment of  the  mortgage  to  the  first  purchaser,  it  was  held  that  noth- 
ing passed,  because  the  mortgage  had  already  been  discharged  by 
the  payment.** 

It  is  clear,  however,  that  the  intention  may  be  gathered,  not  only 
from  the  acts  and  declarations  of  the  parties,  but  from  a  view  of 
the  situation  as  affecting  the  interests  of  the  party  making  the  pay- 
ment, and  it  may  happen  that  the  intention  as  to  merger  may  re- 
main subject  to  change,  at  least  until  a  third  person  has  acquired 
some  interest.  Until  such  time,  therefore,  whatever  occurs  between 
the  parties  interested  tending  to  show  the  intention  is  admissible  as 
part  of  the  res  gestse.*^  Parol  evidence  is  admissible  to  show  all 
the  facts  and  circumstances  attending  the  transfer,  to  establish  the 
intention  of  the  purchaser  of  the  mortgage.** 

.  §  856.  The  question,  whether  there  is  a  merger  in  a  particular 
case,  depends  not  so  much  upon  the  kind  or  form  of  instrument  by 

which  one  estate  is  transferred  to  the  holder  of  the  other  as  upon 
the  intention  of  the  parties,  and  if  the  intention  be  declared  in  such 
instrument  it  may  control  the  .construction  of  its  effect.**    But  even 

••Webb  V.  Meloy,  32  Wis.  319.  5  Reporter,  667;   Woodside  v.  Lip- 

"Champney   v.    Coope,    34    Barb,  pold,  113  Ga.  877,  39  S.  E.  400. 

539;     Loomer    v.    Wheelwright,    3  "Given  v.  Marr,  27  Me.  212. 

Sandf.  Ch.  135,  157;  Gardner  v.  As-  "Smith  v.  Roberts.  91  N.  Y.  470; 

tor,   3   Johns.   Ch.   53,   S  Am.   Dec.  James  v.  Morey,'2  Cow.  246,  14  Am. 

466;    Lynch  v.   Pfeifler,   110  N.   Y.  Dec.  475. 

33,  17  N.  B.  402;   Cole  v.  Bdgerly,  "Westheimer  v.  Thompson,  2  Ida- 

48  Me.  108;  Aiken  v.  Milwaukee  4k  ho,  1137,  32  Pac.  205. 

St.. P.  R.  Co.  37  Wis.  469;  Hunt  v.  "Oak  Creek  Valley  Bank  v.  Hel- 

Hunt,  14  Pick.  374,  383,  25  Am.  Dec.  mer,   59   Neb.   176,  80   N.  W.   891; 

400;  Gayle  v.  Wilson,  30  Gratt  166,  Peterborough  Sav.  Bank  v.  Pierce, 

67 — JomEs'  MoBT. 
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as  against  the  expressed  intention,  that  which  is  inferred  from  the 
relation  of  the  parties  to  each  other  and  to  others,  or  from  their  own 
interests,  may  be  suflScient  to  control  the  construction,  especially  if 
the  expressions  of  intention  be  vague  or  doubtful.  A  recital  in  a 
deed  from  a  mortgagor  to  his  mortgagee  of  the  mortgaged  land, 
that  the  deed  was  made  to  cancel  the  mortgage,  may  conclude  the 
grantee  from  denying  that  fact,  so  far  as  the  intention  was  con- 
cerned; but  the  mortgage  and  the  notes  remaining  in  his  possession 
by  agreement,  he  may  rely  upon  his  mortgage  title  as  against  an 
intervening  attachment.*®  Where  the  upholding  of  a  separate  mort- 
gage title  is  essential  to  the  interests  of  the  owner,  a  reference  in 
a  deed  to  the  mortgage  as  ^%aving  been  cancelled  by  assignment'^ 
will  not  effect  a  merger.** 

On  the  other  hand,  when  a  conveyance  to  a  mortgagee  is  made 
expressly  subject  to  a  right  of  dower,  whereby  the  intention  of  the 
parties  is  manifest  that  such  a  right  should  be  preserved,  the  pur- 
chaser will  not  be  allowed  to  set  up  the  mortgage  as  a  subsisting 
title  against  this  right.** 

When  a  person  holding  an  equity  of  redemption,  by  a  convey- 
ance fraudulent  as  against  the  grantor's  creditors,  takes  from  the 
mortgagee  a  quitclaim  deed  of  all  his  interest  in  the  premises,  con- 
taining this  clause,  ^Vhich  said  mortgage  is  hereby  cancelled  and 
discharged,  the  said"  grantor  ^Tbaving  recently  ponveyed  his  interest 
in  the  premises  to''  the  grantee,  this  amoimts  to  an  assignment,  and 
not  a  merger,  of  the  mortgage,  if  the  creditors  interfere  and  take 
the  equity.** 

When  one,  erroneously  supposing  that  he  owned  the  equity  of  re- 
demption of  land  subject  to  two  mortgages,  paid  to  the  first  mort- 
gagee the  amount  due  on  his  mortgage,  and  took  a  deed  in  which 
the  mortgagee  released,  granted,  and  sold  his  interest  in  the  land, 
'^meaning  hereby  to  release  all  the  right  I  have  in  the  premises  by 
virtue  of  said  mortgage,  the  aforesaid  sum  having  been  this  day  paid 
me  in  discharge  of  said  mortgage,"  this  deed  was  held  to  operate 
as  a  grant  of  the  legal  estate,  or  a  satisfied  mortgage,  and  not  as 
an  assignment  of  the  debt.  The  purpose  of  the  mortgagee  in  mak- 
ing the  deed  was  to  be  taken  into  consideration  in  constructing  it, 
and  this  purpose  was  to  acknowledge  payment  of  the  debt  and  to 
pass  the  legal  estate.    This  explanation  of  the  intent  of  the  parties 

54  Neb.  712,  75  N.  W.  20;  Henry  &  *•  Crosby  v.  Chase,  17  Me.  369. 
Coatsworth  Co.  v.  Flsherdlck.  37  **  Bean  V.  Boothby,  57  Me.  295. 
Neb.  207.  209,  55  N.  W.  643;   Math-        ^Campbell    v.    Knights,    24    Me. 

ews  V.  Jones.  47  Neb.  616.  66  N.  W.  332. 

622;    Wyatt-Bullard  Lumber  Co.  v.        *•  Crosby  v.  Taylor,  15  Gray,  64, 

Bourke,  55  Neb.  9,  75  N.  W.  241.  77  Am.  Dec.  352. 
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avoids  the  inference  that  might  be  made  from  the  other  parts  of 
the  deed  that  the  debt  was  thereby  assigned..  'Without  this  evidence 
of  payment,  the  fact  that  it  was  paid  and  not  assigned  might  be 
proved  by  parol.** 

If  the  owner  of  land  subject  to  two  mortgages  duly  recorded, 
who  is  under  no  obligation  to  pay  either  of  them,  in  ignorance  of 
the  second  mortgage  makes  a  part  pa3rment  on  the  first  mortgage 
for  the  purpose  of  perfecting  his  title,  and  afterwards,  on  being  in- 
formed of  the  second  mortgage,  pays  the  balance  due  on  the  first, 
and  causes  that  mortgage  to  be  assigned  to  a  third  person  in  trust 
for  himself,  the  holder  of  the  second  mortgage  is  not  entitled  to 
redeem  the  first  except  by  paying  it  in  full.** 

§  857.  Merger  may  be  prevented  by  an  ^pressed  intention  to  the 
contrary,  contained  in  a  deed  of  release  from  the  owner  of  the  equity 
of  redemption  to  the  holder  of  the  mortgage,**  that  the  deed  shall 
not  operate  as  a  merger  of  title,  except  at  the  election  of  the  grantee ; 
in  which  case  there  will  be  no  merger,  unless  evidence  tending  to 
show  such  eleiction  on  his  part  be  given.  *^ 

When  a  mortgage  is  assigned  to  the  owner  of  the  land,  merger 
may  be  prevented  by  a  declaration  in  the  assignment  that  it  is  to 
be  held  as  a  muniment  of  title,  and  is  not  to  merge  in  the  fee  of 
the  land.*"  An  assignment  of  the  mortgage  paid  off  might  be  taken 
to  a  trustee  with  an  express  declaration  that  the  object  was  to  pre- 
serve the  priority  of  the  lien;**  but  the  conveyance  alone  without 
the  declaration  is  not  regarded  as  conclusive.^** 

When  there  is  no  evidence  of  the  intention  of  the  owner  in  unit- 
ing the  legal  and  equitable  estates  in  himself,  it  is  proper  to  pre- 
sume that  he  intended  that  effect  which  is  the  most  beneficial  to 
himself.  Therefore,  if  the  estate  be  subject  to  other  incumbrances, 
which  he  is  under  no  obligation  to  pay,  and  it  is  better  for  him  to 
preserve  the  lien  of  the  prior  mortgage  rather  than  to  extinguish 
it,  and  let  the  next  subsequent  incumbrance  into  its  place  of  prior- 
ity, these  facts  may  be  taken  as  suflBcient  ground  for  inferring  that 

**Wade  V.  Howard,  11  Pick.  289,  *^  Spencer   v.   Ayrault,    10   N.   Y. 

6   Pick.  492.  202. 

•Ryer   v.   Gass,    180    Mass.    227.  « Browne    v.    Perris,    11    N.    Y. 

See,  also,  Franklyn  v.  Hay  ward,  61  Supp. .  97,  affirming  7  N.  Y.  Supp. 

How.  Pr.  43.  172. 

*•  Bailey  v.   Richardson,   9   Hare,  *•  Bailey  v.   Richardson,   9   Hare. 

734.    And  see  Tyrwhltt  v.  Tyrwhltt,  734;   Bradford  v.  Burgess,  20  R.  I. 

32  Beav.  244;   Wilkes  v.  Collin,  L.  290,  38  Atl.  975. 

R.   8  Bq.  338;   iStna  Life  Ins.  Co.  "^Hood  v.  Phillips,   3  Beav.   613; 

v.  Corn,  89  111.  170,  11  Chicago  L.  Parry  v.  Wright,  1  Sim.  &  St.  369. 

N.  38;   Agnew  v.  Charlotte  &c.  R.  And  see  Gunter  v.  Gunter,  23  Beav. 

Co.  24  S.  C.  18,  58  Am.  Rep.  237.  571. 
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his  intention  was  to  preserve  the  mortgage  rather  than  to  extin- 
guish it.** 

§  858.  Whether  the  release  of  a  mortgage  constitutes  a  discharge 
or  an  assignment  depends  not  so  much  upon  the  form  of  the  instm- 
xnent  as  upon  the  relations  of  the  parties  to  the  estate^  and  their 
presumed  intent  derived  from  the  circumstances  under  which  the 
conveyance  is  made.**  If  the  release  is  to  a  party  whose  duty  it  is 
to  extinguish  the  mortgage  for  the  benefit  of  another,  it  will  be  held 
to  operate  as  a  discharge.*'  If  the  money  be  paid  by  one  who  has 
assumed  the  duty  of  paying  the  debt,  either  by  contract  with  the 
mortgagor  or  with  those  who  may  have  succeeded  to  his  rights,  this 
must  be  taken,  as  regards  other  subsequent  interests,  as  a  payment; 
consequently,  when  one  has  purchased  land  by  a  deed  contain- 
ing an  express  stipulation  that  he  shall  assume  and  pay  an  exist- 
ing mortgage  debt  upon  it,  his  payment  of  it  operates  as  a  discharge 
of  the  mortgage,  whether  he  takes  an  assignment  of  the  mortgage, 
an  acknowledgment  of  payment,  or  a  release.** 

A  mortgage  by  a  married  woman  covered  two  parcels  of  land, 
one  which  the  husband  had  owned  and  had  conveyed  to  his  wife; 
and  the  other  had  afterwards  been  purchased  and  the  deed  taken  in 
the  wife^s  name;  and  to  secure  the  purchase-money  both  husband 
and  wife  gave  their  notes — the  wife  giving  a  mortgage  of  both  par- 
cels to  secure  these  notes.  The  notes  were  paid,  but  whether  wholly 
by  the  husband,  or  partly  by  the  husband  and  partly  by  the  wife, 
was  a  disputed  question  between  them.  The  husband  made  the  last 
payment  and  the  notes  were  given  up  to  him ;  but  instead  of  having 
the  mortgage  discharged,  he  took  an  assignment  of  it  to  himself  and 
had  it  recorded.  The  wife  afterwards  procured  a  discharge  by  the 
mortgagee  and  had  it  entered  of  record.  The  husband  claimed  title 
and  possession  under  his  assignment,  and  his  equitable  title  to  the 


"Clarendon  v.  Barham,  1  T.  4k 
C.  C.  C.  688;  Davis  v.  Barrett,  14 
Beav.  542;  Hatch  v.  Skelton,  20 
Beav.  453;  Factors'  4k  Traders'  In- 
surance Co.  V.  Murphy,  111  U.  S. 
738,  4  Sup.  Ct  679;  Jackson  v.  Relf, 
26  Fla.  465,  8  So.  184;  Denzler  v. 
O'Keefe,  34  N.  J.  Eq.  361. 

"'  Ryer  v.  Gass,  130  Mass.  227,  per 
Ames,  J.;  Lewis  v.  Hinman,  56 
Conn.  55,  13  Atl.  143;  Duffy  v.  Mc- 
Ouiness.  13  R.  I.  595. 

"Wadsworth  v.  Williams,  100 
Mass.  126.  See  Wade  v.  Beldmeir, 
40  Mo.  486;  Bumham  v.  Dorr,  72 
Md.  198. 

"«Kilborn    v.    Robhins,    8    Allen, 


466.  See,  however,  Toung  v.  Mor- 
gan, 89  IlL  199;  Danforth  v.  Briggs, 
89  Me.  316,  319,  36  Atl.  452,  per 
Walton,  J.  The  court  say:  "Onr 
conviction  is  that  when  the  debt 
was  contracted,  the  husband  ex- 
pected to  pay  it,  and  to  thereby 
extinguish  the  mortgage  given  by 
his  wife,  and  leave  her  title  to  the 
land  unincumbered;  and  we  think 
that  such  must  be  the  effect  of  the 
payment,  and  that  the  assignment 
of  the  mortgage  to  him  must  be  re- 
garded as  inoperative  and  void." 
Citing  Moody  v.  Moody,  68  Me.  155: 
Bumham  v.  Dorr,  72  Me.  198. 
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land ;  the  wife,  denying  any  equitable  title  in  her  husband,  claimed 
title  and  posaession  upon  the  ground  that  the  assignment  of  the 
mortgage  to  her  husband  after  the  notes  to  secure  which  it  had  been 
given  were  paid,  was  inoperative  and  void;  and  that  the  discharge 
of  the  mortgage  obtained  by  her  was  valid.  It  was  held,  that  the 
wife  had  the  better  title  and  the  right  of  possession ;  and  that  as  the 
defendants  acted  under  her  authority,  their  justification  was  com- 
plete. 

§  859.  A  deed  of  qnitolaim  from  the  mortgi^e  to  a  third  person, 

who  pays  the  amount  due  upon  the  mortgage  at  the  request  or  with 
the  consent  of  the  mortgagor,  operates  generally  as  an  assignment, 
and  not  as  an  extinguishment,  of  the  mortgage,*^  unless  the  latter 
effect  be  intended.  But  a  quitclaim  deed  by  the  holder  of  the  mort- 
gage, whether  the  original  mortgagee  or  his  assignee,  to  the  owner 
of  the  equity  of  redemption,  generally  operates  to  discharge  the 
mortgage,  unless  there  be  a  good  reason  why  it  should  not  have  this 
effect." 

But  if  a  mortgagee  takes  a  conveyance  of  the  mortgaged  premises, 
the  mortgage  not  being  cancelled,  and  subsequently  conveys  to  one 
who  takes  no  assignment  of  the  mortgage,  and  who  requests  that 
the  mortgage  be  satisfied  and  cancelled  of  record,  in  order  to  clear 
the  record  lien  against  the  property,  an  unequivocal  intention  is  ex- 
pressed that  the  mortgage  should  no  longer  exist,  but  should  merge 
in  the  title,  and  equity  will  not  restore  the  lien  of  the  mortgage  in 
order  to  give  it  priority  over  an  intervening  mortgage.*' 

§  860.  A  bequest  of  the  mortgage  to  the  mortgagor  would  gener- 
ally merge  the  lien.  But  if  the  interest  of  the  mortgage  be  given 
to  another  for  life,  and  the  principal  of  it  to  the  mortgagor  after- 
wards, the  mortgage  is  kept  alive  and  may  be  foreclosed  dui^ng  the 
lifetime  of  the  person  entitled  to  the  interest.**  But  where  a  mort- 
gagee conveyed  the  mortgaged  premises  to  the  mortgagor  in  trust 
for  the  separate  use  of  his  wife  during  her  life,  remainder  over  to 
h  •  children,  and  the  mortgagor  expressly  covenanted  that  he  would 
accept  the  trust  and  carry  it  into  effect,  it  was  held  that  upon  the 

"Freeman  v.  M'Qaw,  15  Pick.  82;  all  his  "right,  title,  interest,  claim. 

Hunt  V.  Hunt,  14  Pick.  374,  25  Am.  and   demand,   both  at  law  and  in 

Dec.  400;  Wolcott  v.  Winchester,  15  equity,  whether  by  deed,  mortgage, 

Gray,  461;   Hinds  v.  Ballou,  44  N.  or  otherwise,  and  as  well  in  pos- 

H.  619.    Contra,  Johnson  v.  Lewis,  session   as  in  expectancy,"  and   it 

13  Minn.  364.  was  regarded  as  an  undoubted  dls- 

■•  Jerome     v.      Sejrmour.      Harr.  charge. 

(Mich.)  357;  Bassett  v.  Hathaway,  "Woodslde   v.    Llppold,    118    Oa. 

9  Mich.  28.    In  this  case  the  holder  877,  39  S.  E.  400,  84  Am.  St  267. 

of  the  mortgage  conveyed  to  a  pur-  ••  Hancock  v.  Hancock,  22  N.  T. 

chaser  of  the  equity  of  redemption  568. 
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death  of  the  mortgagor  the  trust  terminated^  and  the  entire  legal 
and  equitable  estate  devolved  upon  the  remainder-men,  the  equita- 
ble estate  of  the  mortgagor  having  merged  in  the  legal  estate  con- 
veyed to  him/" 

§  861.  Parol  evidence  that  an  assignment  of  a  mortgage  was  in- 
tended to  be  a  discharge  is  admissible  only  for  the  purpose  of  proving 
fraud.*®  The  legal  effect  of  a  conveyance  cannot  be  changed  by 
parol  evidence.**  Yet  such  evidence  is  admissible  to  show  the  con- 
sideration upon  which  the  conveyance  was  made,  and  to  show  the 
whole  transaction  where  the  conveyance  constitutes  only  a  part  of 
it;  and  in  this  way  it  may  appear  that  the  purchaser  is  under  obli- 
gation to  pay  the  mortgage  debt,  so  that  an  assignment  of  the  mort- 
gage to  him  constitutes  a  merger.*^ 

§  861a.  If  the  mortgager  takes  an  assignment  of  a  mortgage  after 
the  premises  have  been  sold  subject  to  the  mortgi^,  the  mortgage  is 
not  thereby  discharged  so  that  it  can  not  be  enforced  against  the 
property.  ''When  the  estate  was  sold  subject  to  the  mortgage,  the 
mortgage  was  left  as  a  primary  charge  upon  the  land,  although  the 
grantee  did  not  make  herself  personally  liable  for  it  by  assuming 
it.  The  grantor,  who  was  the  maker  of  the  mortgage  note,  was  en- 
titled to  have  the  mortgaged  property  applied  in  pa3rment  of  it.  To 
protect  her  own  interests  she  might  take  an  assignment  of  the  mort- 
gage and  the  debt,  and  enforce  the  mortgage  by  a  foreclosure  as 
effectually  as  if  she  was  not  the  maker  of  the  note.**" 

§  862.  Merger  in  new  security  or  judgment.-r-It  is  elsewhere  no- 
ticed that  a  mortgage  is  not  necessarily  or  even  usually  merged  by 
taking  a  new  mortgage  upon  the  same  property  for  the  old  debt  and 
further  advances,  or  for  the  old  debt  and  interest  accrued  upon  it, 
or  assessments  paid  upon  the  property;  if  the  original  mortgage  has 
not  been  released,**  the  debt  is  not  merged  so  as  to  affect  the  secur- 
ity by  obtaining  a  judgment  upon  it,  unless  it  is  satisfied  in  whole 
or  in  part,  when  the  debt  is  of  course  extinguished  to  the  extent  of 


"Welsh  v.  Phillips,  54  Ala.  309, 
25  Am.  Rep.  679. 

•"Astley  V.  Milles,  1  Sim.  298, 
345;  Howard  v.  Howard,  3  Met. 
548;  Wade  v.  Howard,  11  Pick.  289, 
6  Pick.  492. 

"McCabe  v.  Swap,  14  Allen,  188. 

"Frey  v.  Vanderhoof,  15  Wis. 
397;  Fiske  v.  McGregory,  34  N.  H. 
414.  And  see  Miller  v.  Fichthorn, 
31  Pa.  St  252,  259;  Bumham  v. 
Dorr,  72  Me.  198. 


•■  Pratt  V.  Buckley,  175  Mass.  115, 
116,  55  N.  E.  889,  per  Knowlton. 
J.,  citing  Gibson  v.  Crehore,  3  Pick. 
(Mass.)  475,  482;  Barker  v.  Parker, 
4  Pick.  505;  Swett  v.  Sherman,  109 
Mass.  231;  Tucker  v.  Crowley.  127 
Mass.  400;  Kinnear  v.  Lowell,  34 
Me.  299;  Baker  v.  Terrell.  8  Minn. 
195;  WlUard  v.  Harvey,  5  N.  H. 
252. 

**Tenison  v.  Sweeny,  1  Jones  4k 
L.  710. 
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the  sum  realized  by  the  execution.'*  In  like  manner^  where  a  grantor 
has  reserved  in  his  deed  a  lien  for  the  unpaid  price  of  the  property 
conveyed^  and  he  has  afterwards  taken  a  mortgage  on  the  property,  to 
secure  such  price,  upon  the  grantee's  representation  that  he  had  cre- 
ated no  incumbrance  on  the  property,  though  in  fact  he  had  given 
an  intervening  mortgage,  the  lien  is  not  merged  in  the  mortgage, 
but  may  be  enforced  as  if  the  mortgage  to  the  grantor  had  never 
l>een  given.'* 

When  additional  security  is  taken  for  a  mortgage  debt  by  a  new 
mortgage  upon  the  same  or  other  property,  a  merger  of  the  original 
security  may  be  very  readily  prevented  by  a  recital  in  the  instru- 
ment creating  the  new  security  that  it  is  given  by  way  of  further 
security,  or  as  collateral  to  the  old.*^  Of  course,  in  most  cases,  the 
nature  of  the  transaction  and  the  rjBlations  of  the  parties  will  be 
sufficient  to  show  the  intention  without  any  such  declaration. 

§  863.  A  mortgfage  will  not  be  kept  alive  in  aid  of  a  fraud  or 
"wrong.  Although  in  equity  a  mortgage  substantially  satisfied  may  be 
kept  alive  when  this  is  requisite  to  the  advancement  of  justice,  this 
is  never  allowed  when  the  result  will  be,  through  the  forms  of  law, 
to  aid  in  perpetrating  a  fraud  or  an  injury.'' 

Generally,  an  assignment  of  the  mortgage  cannot  be  enforced. 
It  is  the  mortgagee's  duty  to  discharge  merely.'*  But  whenever  a 
"decree  is  made  that  the  mortgage  upon  payment  or  redemption  be 
assigned,  the  decree  should  be  limited  so  as  not  to  prejudice  the 
mortgagee  in  respect  to  any  other  liens  he  may  have  acquired  upon 
the  property,  whether  by  attachment  or  otherwise.*"  In  New  York, 
however,  it  is  held  that  an  assignment  may  be  enforced  when  the 
mortgage  is  paid  by  one  who  is  under  no  obligation  to  pay  it.^*  A 
mortgagor  who  has  sold  the  mortgaged  property  subject  to  the  mort- 
age, upon  being  compelled  subsequently  to  pay  the  debt,  is  subro- 
gated to  the  rights  of  the  mortgagee,  and  may  require  from  him  an 
assignment  of  the  bond  and  mortgage;  and  if  upon  tender  of  the 
amount  the  mortgagee  refuses  to  assign,  he  may  be  compelled  to  do 
so  by  action.^* 

"See  Bell  v.  Banks,  3  Man.  ft  G.  Ind.  144;    Worthlngton  v.  Morgan, 

258,   3   Scott  N.  R.   497;    Bx  parte  16  Sim.  547. 

Higgins.  8  De  6.  &  J.  33.  •  See  8  1086;  also,  James  v.  Biou, 

"Bradford  v.  Howe  (Ky.),  11  S.  3  Swans.  234;   Colyer  v.  Colyer.  9 

^.  466.  L.  T.  N.   S.  214;    Dunstan  v.  Pat- 

•' Twopenny  v.  Young,  8  B.  ft  0.  terson,  2  Ph.  841  Anon.  2  Molloy. 

208;   Ez  parte  Pennell,  2  M.,  D.  ft  505. 

De  G.  273;   Ex  parte  Whltbread,  2  "Cllley  v.  Huse,  40  N.  H.  858. 

14..  D.  ft  De  G.  415.  '^S  1087. 

•  McGlven  v.  Wheelock,  7  Barb.  "  Johnson  v.  Zink,  51  N.  T.  838. 
22;   First  Nat  Bank  v.  Essex,  84 
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Neither  will  a  mortgage  be  kept  alive  after  payment,  in  the  hands 
of  one  who  occupies  a  fiduciary  relation  to  the  owners  of  the  equity 
of  redemption,  so  as  to  enable  such  holder  to  use  it  for  his  indi- 
vidual advantage;  and  although  he  has  himself  an  interest  in  the 
land,  he  will  not  be  allowed,  in  violation  of  a  trust  relation  to  the 
other,  to-  cut  off  their  interests  by  foreclosure.''* 

§  864.  W]ien  a  mortg;age  debt  is  paid  by  one  who  in  bound  by  con- 
tract to  pay  it,  an  assignment  of  it  to  him  upon  payment  operates  as 
a  discharge  ;^^  and  he  will  not  be  allowed  to  hold  it  as  a  subsisting 
incumbrance,  as  the  payment  was  in  pursuance  of  his  agreement, 
and  may  be  regarded  as  made  with  the  mortgagor's  money.^*  Un- 
der this  rule  a  mortgagor  is  not  allowed,  after  having  obtained  a 
transfer  of  a  first  mortgage  made  by  himself,  to  set  it  up  against 
another  mortgage  of  later  date  which  he  has  also  made;  and  the 
rule  applies  equally  in  case  he  has  obtained  the  first  mortgage  title 
by  purchasing  at  a  sale  under  the  power.''* 

And  so,  if  one  who  has  conveyed  land  by  a  deed  containing  cove- 
nants of  warranty  afterwards  purchases  a  mortgage  upon  the  prop- 
erty which  existed  at  the  time  of  his  conveyance,  there  is  a  merger 
of  it." 

If  the  owner  of  lands  acquires  a  tax  title  to  the  same  under  a  sale 
made  when  he  was  the  owner  of  the  property,  his  purchase  of  the 
tax  title  is  a  redemption  from  the  tax  sale,  and  a  deed  to  him  of  the 
tax  title  transfers  no  new  title  to  him,  but  this  title  merges  in  his 
title  to  the  lands.  ^* 

Where  by  the  terms  of  an  ante-nuptial  contract  a  wife  took  in 
estate  in  fee  in  part  of  her  husband's  land,  in  lieu  of  dower,  and, 
after  marriage,  he  satisfied  a  mortgage  upon  such  lands  which  was 
in  existence  at  the  time  of  the  ante-nuptial  contract,  with  money 
raised  by  a  new  mortgage,  the  wife's  estate  was  held  to  be  discharged 
from  the  first  mortgage,  and  to  be  superior  to  the  second.^* 

§  865.  The  purchaser  of  land  subject  to  a  mortgage  which  he  has 
assumed  and  agreed  to  pay,  upon  taking  an  assignment  of  it,  thereby 


^•Knolls  V.  Bamhart,  71  N.  Y, 
474. 

^^Lappen  v.  0111,  129  Mass.  349; 
Ryer  v.  Gass,  130  Mass.  227;  An- 
droscoggin Sav.  Bank  v.  McKennej, 
78  Me.  442;  Van  Bernuth  v.  Sut- 
ton, 6  N.  Y.  Supp.  377.  25  N.  Y. 
St.  508;  Theisen  v.  Dasrtcm,  82 
Iowa.  74,  47  N.  W.  891. 

"Brown  v.  Lapham,  3  Cush.  561, 
554;  Strong  v.  Converse,  8  Allen, 
557,   559,   85  Am.  Dec.  732;   Butler 


V.  Seward,  10  Allen,  466;  Bemis 
V.  Call,  10  Allen,  512;  Wadsworth 
V.  Williams,  100  Mass.  126;  Burn- 
ham  V.  Dorr,  72  Me.  198;  Smith  v. 
Lowry,  113  Ind.  37,  15  N.  B.  17. 

"Otter  V.  Vaux,  2  K.  &  J.  650,  6 
De  O..  M.  &  O.  638;  Johnson  t. 
Webster,  4  De  O..  M.  &  0.  474. 

'^  Mickles  v.  Dlllaye,  15  Hun.  296. 

"Oould  V.  Day,  94  U.  S.  405. 

'*  Anglade  v.  St  Avit,  67  Mo.  434. 
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pays  and  satisfies  it  so  far  as  bis  grantor  is  concerned  f^  and  as  to 
his  grantory  the  mortgage  is  paid  and  satisfied  when  such  purchaser 
has  paid  the  mortgage  and  had  an  assignment  of  it  made  to  a  third 
person.  Not  only  is  the  mortgage  extinguished  when  it  is  paid  by 
a  purchaser  who  has  aasnmed  the  payment  of  it^  but  also  when  it 
is  paid  by  his  grantee,  or  by  any  grantee  after  successive  convey- 
ances.** The  premises  in  such  case  become  the  primary  fund  for 
the  payment  of  the  mortgage,  and  whoever  acquires  that  fund  and 
the  mortgage  also  must  be  regarded  as  having  applied  the  fund  to 
the  payment  of  the  mortgage.®'  If  one  purchases  land  subject  to 
a  mortgage  which  he  assumes  and  afterwards  pays,  he  is  not  en- 
titled to  subrogation  to  the  rights  of  the  mortgagee  as  against  a 
judgment  creditor  of  the  mortgagor  whose  judgment  had  been  ren- 
dered at  the  time  the  land  was  purchased."* 

If  the  owner  of  the  equity  of  redemption  of  land,  who  has  as- 
sumed the  payment  of  an  existing  mortgage,  purchases  at  a  sale 
made  in  pursuance  of  a  power,  and  the  sale  is  invalid  on  account 
of  the  fraud  of  the  mortgagee  participated  in  by  the  purchaser,  he 
cannot  as  against  a  subsequent  mortgagee  set  up  title  through  the 
prior  mortgage,  but  this  will  be  deemed  to  have  merged.'* 

But  the  taking  of  a  deed  containing  a  recital  that  the  premises 
are  "subject  to  a  mortgage"  does  not  import  a  promise  on  the  part 
of  the  purchaser  to  pay  the  mortgage,  and  does  not  prevent  his  hold- 
ing the  mortgage  as  a  subsisting  title  upon  a  subsequent  assignment 
of  it  to  him.**  For  stronger  reasons,  one  who  has  bought  subject  to 
a  mortgage  may  properly  induce  a  friend  to  purchase  the  mortgage. 
It  makes  no  difference  to  the  mortgagor  whether  one  person  or  an- 
other owns  it,  and  it  does  not  change  his  relations  to  the  purchaser 
or  the  mortgage  creditor.** 

But  in  Pennsylvania  it  is  held  that  if  one  buys  land  at  an  exe- 

••Prey    v.    Vanderhoof,    15    Wis.  Belleville   Sav.   Bank   v.   Rels,   136 

397;'  Mlckles   v.   Townsend,    18   N.  HI.  242,  26  N.  E.   646. 

Y.  575;   Russell  v.*  Plstor,  7  N.  Y.  ••Goodyear  v.  Goodyear,  72  Iowa, 

171.    57    Am.    Dec.    509;    Coles    v.  329,   33   N.   W.   142;    Traders'   Nat. 

Appleby,  22  Hun,  72*    Bumham  v.  Bank  v.  Lawrence  Manuf.  Co.  100 

Dorr,  72  Me.  198;    Willson  v.  Bur-  N.  C.  345,  3  S.  B.  363. 

ton.  52  Vt.  394;  Wlnans  v.  Wllkle,  •♦Thompson     v.     Hey  wood,     129 

41  Mich.  264.   1   N.  W.   1049;    Hill  Mass.   401. 

V.  Minor,  79  Ind.  48;  Bier  v.  Smith.  •'Strong  v.  Converse.  8  Allen, 
25  W.  Va.  830;  Putnam  v.  Colla-  557.  85  Am.  Dec.  732;  Pike  v.  Good- 
more.  120  Mass.  454;  Tucker  v.  now.  12  Allen.  472;  Campbell  v. 
Crowley.  127  Mass.  400;  Thompson  Knights,  24  Me.  332,  45  Am.  Dec. 
V.  Heywood,  129  Mass.  401.  107;   Tucker  v.  Crowley,  127  Mass. 

•'Fitch  V.  Cotheal.  2  Sandf.  Ch.  400;  Matzen  v.  ShaefTer.  65  Cal.  81, 

29  3  I^c.  92.     See  ft  748. 

"Lilly    v..  Palmer,    51    111.    331;  ••HaU    v    Harrington,    41    Mich. 

146,  1  N.  W.  958. 
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cution  sale  subject  to  a  mortgage,  and  subsequently  pays  off  the 
mortgage,  the  mortgage  debt  is  thereby  extinguished,  and  he  can- 
not  take  an  assignment  of  the  mortgage  and  enforce  it  against  the 
mortgagor.*^ 

In  an  Iowa  case  it  was  held  that  where  a  mortgagee  purchases  at 
his  own  sale,  land  on  which  there  was  a  prior  mortgage,  for  the 
amount  of  which  he  allows  in  making  his  bid,  and,  before  deed  is- 
sues, pays  off  such  prior  mortgage,  and  takes  an  assignment  thereof, 
with,  the  intention  of  foreclosing  it  against  the  mortgagor's  home- 
stead, which  had  not  passed  to  him  by  sale,  such  payment  of  the 
prior  mortgage  will  operate  as  a  satisfaction  thereof  and  an  ex- 
tinguishment of  the  debt  secured  thereby,  as  the  mortgagee  merely 
pays  an  incumbrance  on  what  is  now  his  own  property,  and  as,  more- 
over, to  permit  him  to  keep  it  alive  for  the  purpose  intended  would 
be  to  countenance  a  fraud.** 

§  866.  This  principle  is  of  frequent  application  in  determining 
the  right  of  the  mortgagor's  widow  to  dower.  The  widow  is  clearly 
dowable  in  an  equity  of  redemption;  but  if  she  has  relinquished  her 
right  of  dower  in  the  mortgage,  she  cannot  recover  it  against  the 
mortgagee  or  his  assignee  in  possession,  unless  the  mortgage  has 
been  assigned  to  one  who  is  under  obligation  to  pay  and  discharge 
the  mortgage.**  Her  dower  is  subject  to  the  mortgage,  and  if  this 
be  redeemed  by  the  heir  or  purchaser,  or  by  any  one  interested  in 
the  estate  who  is  not  bound  to  pay  the  debt,  to  avail  herself  of  this 
right  she  must  contribute  her  proportion  of  the  charge,  according 
to  the  value  of  her  interest.*® 

If,  however,  the  purchaser  of  the  equity  of  redemption  from  the 
original  mortgagor  has  assumed  and  agreed  to  pay  the  mortgage,  and 
the  wife  of  the  mortgagor  has  released  her  dower  in  the  mortgage 
but  not  in  the  deed  to  the  purchaser,  he  cannot,  upon  taking  an  as- 
signment of  the  mortgage,  set  it  up  against  the  claim  of  the  widow 
of  the  mortgagor  for  her  dower,  but  the  assignmedt  will  be  held  to 
operate  as  a  discharge,  and  the  widow  will  be  entitled  to  her  dower 
in  the  whole  estate.*^ 

Where  a  mortgagee  who  has  entered  for  foreclosure  conveys  his 
interest  by  a  quitclaim  deed  to  one  who  has  purchased  the  equity  of 

*^  Dollar  Savings  Bank  v.  Burns,  490;    Hartshome  v.   Hartshome,  2 

87  Pa.  St  491.  N.  J.  Bq.  349;    Russell  v.  Austin. 

**  Moore  v.  Olive,  114  Iowa,  650,  1  Paige,  192;   McMahon  v.  Russell, 

87  N.  W.  720.  17  Fla.  698;  Cox  v.  Oarst.  105  III. 

*Farwell    v.    Cotting,    8    Allen,  342;  Bverson  v.  McMullen,  113  N. 

211;   Popkin  v.  Bumstead,  8  Mass.  Y.  293,  21  N.  B.  62,  54,  10  Am.  St 

491.     See  §  666.  Rep.  445,  quoting  text. 

*<^Norri8  V.   Morrison,   45    N.   H.        ""McCabe  v.  Swap,  14  Allen.  188. 
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redeinption  from  the  mortgagor's  assignee  in  insolvencyj,  the  mort- 
gage is  not  extinguished  so  as  to  let  in  a  right  of  dower  in  the  mort- 
gagor's widow  who  released  dower  in  the  mortgage.**  This  rule  is 
fully  approved  in  a  recent  case,  where  a  purchaser  of  an  equity  of  re- 
demption from  an  assignee  in  insolvency  of  the  mortgagor,  without 
taking  an  assignment  of  the  mortgage,  or  making  any  attempt  to 
keep  it  alive,  paid  it  off.'  Although  the  wife  of  the  mortgagor  re- 
linquished dower  in  the  mortgage,  yet,  the  mortgage  having  been 
cancelled  and  discharged  without  any  mistake  on  the  part  of  pur- 
chaser in  doing  so,  the  wife,  upon  the  death  of  her  husband,  was 
held  to  be  entitled  to  dower  in  the  whole  estate.'* 

But  where  the  assignee  in  insolvency  of  the  mortgagor  pays  the 
mortgage,  in  which  the  wife  had  released  dower,  out  of  the  assets 
of  the  estate,  and  takes  an  assignment  of  the  mortgage  to  himself, 
it  remains  an  outstanding  title  against  which  the  widow  of  the  in- 
solvent cannot  have  dower.'*  So  if  the  mortgage  be  discharged  by 
the  heir  or  other  person  claiming  under  the  husband,  with  no  obli- 
gation imposed  upon  him  to  pay  the  mortgage,  the  widow  takes  her 
dower  subject  to  the  incumbrance  of  the  mortgage  debt.  And  even 
where  the  purchaser  of  an  equity  of  redemption  from  the  adminis- 
trator of  an  insolvent  estate  gave  a  bond  obligating  himself  to  pay 
the  mortgage  debt,  it  was  held  that  he  might  set  up  the  mortgage 
title  against  the  widow,  because  the  obligation  to  pay  the  debt  is 
in  such  case  to  be  regarded  merely  as  a  personal  contract  of  in- 
demnity, in  which  the  widow  had  no  interest.'* 

But  if  an  heir,  for  the  purpose  of  preventing  a  sale  of  the  real 
estate  of  the  deceased  for  the  payment  of  debts,  gives  a  bond  for 
their  payment  and  takes  an  assignment  of  a  mortgage  upon  part  of 
the  real  estate  to  himself,  the  bond  may  be  regarded  as  supplying 
the  place  of  assets,  which  would  otherwise  have  been  derived  from 
a  sale  of  the  lands,  and  would  have  left  the  rights  of  dower  and  home- 
stead unaffected;  and  it  is  suggested  that  in  such  case  the  assignee 
should  not  be  allowed  to  defeat  these  rights  by  holding  the  mort- 
gage as  an  outstanding  title  and  foreclosing  it;  and  it  is^held  that 
at  any  rate  the  heir  could  not  do  this  after  the  estates  of  dower  and 
homestead  had  in  fact  been  set  out  to  the  widow,  before  the  pay- 
ment of  the  mortgage  debt,  with  his  assent.'^ 

**  Savage  v..  Hall,  12  Gray,  363.        Stewart,     46    Mo.    510;     Jones    v. 
**  Atkinson  v.  Angert,  46  Mo.  515.    Bragg,  33  Mo.  337,  84  Am.  Dec.  49. 
**Sargeant   v.   Fuller,   105    Mass.        "Gibson  v.  Crehore,  3  Pick.  475» 
119.      See,    however,    Atkinson    v.    5  Pick.  146. 

"•King  V.  King,  100  Mass.  224. 
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§  867.  Payment  by  one  who  hat  wananted  againit  incnmbraaccs 
discharges  them.  Thus  one  who  has  executed  two  mortgages  to  dif- 
ferent persons  upon  the  same  land,  with  covenants  of  warranty,  upon 
redeeming  the  first  mortgage  in  fact  pays  his  own  debt,  and  thereby 
discharges  the  mortgage,  and  cannot  set  it  up  as  the  ground  of  a 
claim  to  redeem  the  second  after  that  has  been  foreclosed.  The  pay- 
ment of  the  mortgage  when  it  was  his  duty  to  pay  it  gives  him  no 
right  to  be  regarded  as  an  equitable  assignee  of  it,  and  to  be  sub- 
rogated to  the  rights  of  the  first  mortgagee.  The  covenants  of  war- 
ranty in  the  second  mortgage  also  estop  him  from  setting  up  the 
first  mortgage  against  the  second  mortgagee.*^  Upon  this  principle, 
also,  when  one  who  has  conveyed  land  with  warranty,  which  is  sub- 
ject to  a  niortgage,  whether  made  by  him  or  by  another,  afterwards 
'  takes  an  assignment  of  such  mortgage,  he  holds  it  for  the  benefit 
of  the  person  to  whom  he  has  granted  the  land,  and  the  mortgage 
is  in  fact  discharged  by  coming  into  his  hands.  Even  if  he  should 
assign  it  to  one  who  in  good  faith  pays  full  consideration  for  it,  the 
purchaser  would  acquire  no  lien  upon  the  land.** 

When  one  sells  land  by  warranty,  a  mortgage  held  by  him  upon 
the  land  at  that  time  is  extinguished,  unless  it  was  understood  by 
the  grantee  that  it  should  be  continued  in  force  for  his  benefit  ;•• 
but  this  rule,  of  course,  does  not  apply  to  a  mortgage  taken  for  the 
purchase-money  of  a  sale,  although  the  mortgage  bear  an  earlier  date 
than  the  deed  of  sale.*®^  In  like  manner,  if  the  owner  mortgages 
land  without  noticing  the  mortgage  title  held  by  him,  it  is  regarded 
as  merged.*®^ 

§  868.  An  assignment  to  the  owner  of  the  equity  of  redemption 
who  is  not  the  original  mortgagor,  but  a  subsequent  purchaser,  will 
not  generally  operate  as  a  discharge  or  merger  of  the  mortgage,  be- 
cause it  is  his  manifest  interest  to  hold  the  two  different  titles  dis- 
tinct, if  he  has  any  occasion  for  protection  against  any  other  inter- 
vening interest  or  title.**^^  In  such  case  it  is  immaterial  whether 
the  transfer  be  effected  by  an  assignment  in  the  usual  form,  or  by 
a  deed  of' release  or  quitclaim.  If  such  purchaser  of  the  equity  of 
redemption  obtains  an  assignment  of  the  mortgage  pending  a  bill 


"  Butler  V.  Seward,  10  Allen,  466. 
Otherwise  under  a  quitclaim  deed. 
Comstock  V.  Smith,  13  Pick.  116, 
23  Am.  Dec.  670;  Trull  v.  Eastman, 
3  Met  121,  37  Am.  Dec.  126. 

••Mlckles  V.  Townsend,  18  N.  Y. 
575;  Collins  v.  Torrey,  7  Johns.  278, 
5  Am.  Dec.  273. 

"Stoddard  v.  Rotton,  5  Bosw. 
378. 


»«»Pi8h  V.  Gordon,  10  Vt  288. 

>«  Tyler  v.  Lake,  4  Sim.  351. 

'"Savage  v.  Hall,  12  Gray,  363; 
Grover  v.  Thatcher,  4  Gray,  526; 
Wyman  v.  Hooper,  2  Gray,  141, 145; 
Loud  V.  Laiie,  8  Met  517;  Pitta 
V.  Aldrich,  11  Allen,  39;  Ryer  v. 
Gass,  130  Mass.  227;  Duffy  v.  Mc- 
Guiness,  13  R.  I.  595;  De  Lisle  v. 
Herbs,  25  Hun,  485. 
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against  the  mortgagor  for  a  foreclosure,  he  may,  with  the  consent 
of  the  mortgagee,  prosecute  the  suit  to  a  decree  of  foreclosure  and 
sale,  for  the  purpose  of  more  efiEectually  securing  his  title.**^*  The 
rule  in  regard  to  merger  is  the  same  whether  the  owner  of  the  equity 
of  redemption  obtains  an  assignment  or  release  of  the  whole  mort- 
gage lien,  or  a  release  of  the  mortgagor's  interest  in  a  part  of  the 
mortgaged  property  belonging  to  such  owner.**^*  Still  less  is  there 
a  merger  where  a  mortgage  is  purchased  by  one  partner  and  the 
equity  of  redemption  by  the  other,  both  purchases  being  made  out 
of  the  partnership  funds  and  for  their  joint  benefit;  for  the  taking 
of  the  estates  in  different  names  showed  an  intention  to  keep  them 
distinct."'^ 

Some  of  the  earlier  cases  in  England  seemed  to  incline  strongly 
against  allowing  a  purchaser  of  the  equity  of  redemption  to  keep 
up  a  mortgage  charge  upon  the  property  for  his  own  benefit,  and 
to  defeat  subsequent  incumbrancers;  but  the  later  cases  hold  that 
such  purchaser,  having  paid  off  a  first  mortgage,  may,  when  he  has 
shown  ran  intention  of  doing  so,  stand  in  the  first  mortgagee's  place 
against  the  next  incumbrancer.**^' 


§  869.  The  rule  that  payment  by  a  mortgagor  extinguishes  the 
mortgage  is  founded  upon  the  reason  that  there  could  generally  be 
no  advantage  to  him  in  keeping  on  foot  his  own  mortgage  against 
his  own  estate.  But  no  such  reason  exists  when  a  purchaser  pays 
an  incumbrance  existing  before  the  time  of  his  purchase.  Fre- 
quently there  is  an  advantage  in  keeping  the  mortgage  on  foot  as 
a  security;  and  whenever  there  is  such  advantage  the  purchaser  is 
entitled  to  hold  it  as  a  separate  title.*®^ 

If  a  mortgage  be  paid  by  a  person  not  personally  liable,  for  the 
purpose  of  protecting  his  estate,  he  may  have  the  benefit  of  it  in 
aid  of  his  title,  without  any  assignment  to  him,  or  express  proof  of 
an  intention  on  his  part  to  keep  it  alive.*®*  And  even  if  the  mort- 
gage be  discharged  of  record  without  consideration,  but  for  the  sole 


^~  Branch  Bank  at  Mobile  v. 
Hunt,  8  Ala.  876. 

*•*  Duffy  V.  McGulnesB,  13  R.  I. 
595. 

»*  Scott  V.  Webster,  44  Wis.  185, 
6  Reporter,  287,  50  Wis.  53,  6  N. 
W.  363. 

"•Watts  V.  Symes,  1  De  G.,  M, 
A  G.  240,  reviewing  the  earlier 
cases. 

'•'Abbott  V.  Kasson.  72  Pa.  St. 
183;  Joyce  v.  Dauntz,  55  Ohio  St 
538.  546,  45  N.  E.  900,  quoting  text; 
Millspaugh  v.  McBride.  7  Paige,  509, 


35  Am.  Dec.  360;  Skeel  v.  Spraker, 
8  Paige,  182;  Pool  v.  Hathaway,  22 
Me.  85;  Hatch  v.  KimbaU,  16  Me. 
146;  Thompson  v.  Chandler,  7  Me. 
377;  Carll  v.  Butman,  7  Me.  102; 
Duffy  V.  McGulness,  13  R.  I.  595. 

»« Walker  v.  King,  44  Vt  601,  45 
Vt.  525;  Wheeler  v.  WlUard.  44  Vt. 
640;  Warren  v.  Warren,  30  Vt.  530; 
McMahon  v.  Russell,  17  Fla.  698; 
Ryer  v.  Gass,  130  Mass.  227;  Hinds 
V.  Ballou.  44  N.  H.  619;  Joyce  v. 
Dauntz,  55  Ohio  St.  538,  546,  45  N. 
E.  900,  quoting  text 
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benefit  of  the  owner  of  the  equity,  the  mortgage  is  not  extinguished 
as  to  a  subsequent  mortgagee;  but  he  must  redeem  this  mortgage 
from  such  owner  before  he  will  be  allowed  to  foreclose  his  own  mort- 
gage.^®*  If,  however,  there  be  any  obligation  on  his  part  to  pay  the 
debt,  he  cannot  stand  upon  the  mortgage  paid  to  help  his  title  as 
against  the  party  whom  he  is  bound  to  protect  against  the  mort- 
gage."* 

If  the  incumbrance  be  paid  by  a  mere  volunteer  or  stranger  to 
the  title,  having  no  interest  to  make  the  payment  for  his  own  pro- 
tection, the  payment  is  not  compulsory,  and  the  party  paying  can- 
not be  treated  as  an  equitable  assignee  of  the  mortgage.^^^ 

§  870.  The  acquisition  of  the  equity  of  redemption  by  the  mort- 
gagee is  looked  upon  with  suspicion  by  the  courts,  as  elsewhere  ex- 
plained, because  he  has,  by  reason  of  his  position  as  creditor,  a  cer- 
tain advantage  over  the  mortgagor  which  may  be  abused,  yet  if  the 
purchase  be  free  from  fraud,  and  for  an  adequate  price,  it  is  sus- 
tained.^*^ This  objection,  however,  does  not  apply  with  equal  force 
when  he  purchases  the  equity  of  redemption  from  one  who  has  pur- 
chased it  of  the  mortgagor,  or  when  he  purchases  at  an  execution 
sale  had  at  the  instance  of  a  stranger.  The  mortgagee,  while  he  is 
not  generally  permitted  to  sell  the  equity  of  redemption  under  an 
execution  obtained  upon  the  mortgage  debt,  may  generally  do  so 
under  an  execution  for  any  other  debt  to  him,  and  may  purch^ise  at 
the  sale.  But  the  result  of  his  acquiring  the  equity  of  redemption  in 
either  way  is  generally  to  merge  his  mortgage  title  in  it,  unless  there 
be  some  reason  why  he  should  keep  the  title  separate.*** 

Where  a  purchaser  has  assumed  the  payment  of  a  mortgage,  and 
has  subsequently  conveyed  the  land  to  the  mortgagee  by  a  deed  re- 
citing that  the  conveyance  is  subject  to  the  mortgage,  "which  mort- 
gage forms  a  part  of  the  above  consideration,**  the  mortgage  will 
be  regarded  as  paid  and  discharged,  so  that  the  mortgagee  cannot 
maintain  an  action  against  the  mortgagor  upon  the  mortgage  note, 
although  the  value  of  the  land  at  the  time  of  the  conveyance  be  less 
than  the  debt  secured.*** 


'•Spauldlng  v.  Crane,  46  Vt.  292; 
Young  V.  Hill.  31  N.  J.  Eq.  429. 

""McDanlels  v.  Flower  Brook 
Manuf.  Co.  22  Vt.  274;  Manwarlng 
V.  Powell,  40  Mich.  371. 

'"Downer  v.  Wilson,  33  Vt.  1. 

"•See,  also,  Barnes  v.  Brown,  71 
N.  C.  507;  West  v.  Reed,  55  111.  242; 
§'  1042.  De  Lancey  v.  Flnnegan, 
86  Minn.  255,  90  N.  W.  387:  Nlg- 
geler  v.  Maurin,  34  Minn.   118,  24 


N.  W.  369;  Marshall  v.  Thompson, 
39  Minn.  137,  39  N.  W.  309;  Brad- 
bury V.  Davenport,  114  Cal.  593,  46 
Pac.  1062,  55  Am.  St.  92. 

"•Barnes  v.  Brown,  71  N.  C.  507; 
Welner  v.  Helntz,  17  111.  259. 

"*  Dickason  v.  Williams,  129  Mass. 
182,  37  Am.  Rep.  316.  This  case, 
though  treated  in  the  decision  as 
one  chiefly  of  merger,  presents 
more  strongly  the  issues  of  estop- 
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When  a  mortgagor  pays  his  mortgage  debt,  his  object  &  gener- 
ally to  fulfil  the  personal  obligation  of  payment,  and  relieve  his  es- 
tate of  the  incumbrance. 

When  a  mortgagee  acquires  the  equity  of  redemption  it  is  gener- 
ally because  he  wants  a  settlement,  and  can  get  nothing  more  than 
the  full  control  of  the  property,  or  else  because  he  has  use  for  the 
mortgaged  land,  and  wants  an  absolute  title  to  it.  In*  either  case 
his  primary  object  is  to  perfect  the  title  in  himself.  It  must  follow 
therefore  that  while,  as  a  general  rule,  the  mortgagor's  intention 
is  to  extinguish  the  mortgage,  the  mortgagee  on  the  other  hand  al- 
most always  desires  to  hold  the  title  he  has,  and  simply  to  acquire 
the  title  which  he  has  not.  Hence  it  will  be  noticed,  in  examining 
these  two  classes  of  cases,  that  a  merger  of  the  estates  occurs  much 
more  frequently  in  the  mortgagor  than  in  the  mortgagee,  and  that 
the  expressions  against  the  merger  are  much  more  decided  when  the 
estates  unite  in  the  latter  than  when  they  unite  in  the  former:  the 
different  relations  in  which  the  two  persons  stand  to  the  debt  and 
to  the  property  account  for  this;  their  intentions  are  generally  dif- 
ferent.*** 

There  is,  generally,  an  advantage  to  the  mortgagee  in  preserving 
his  mortgage  title;  and  when  there  is,  no  merger  takes  place.  It  is 
a  general  rule,  therefore,  that  the  mortgagee's  acquisition  of  the 
equity  of  redemption  does  not  merge  his  legal  estate  as  mortgagee 
so  as  to  prevent  his  setting  up  his  mortgage  to  defeat  an  interme- 
diate title,  such  as  a  second  mortgage  or  a  subsequent  lien,  unless 
such  appears  to  have  been  the  intention  of  the  parties  and  justice 
requires  it;**'  and  such  intention  will  not  be  presumed  where  the 


pel  and  payment  See,  also,  Knee- 
land  V.  Moore,  138  Mass.  198;  Na- 
tional Inv.  Co.  V.  Nordin,  50  Minn. 
336,  52  N.  W.  899. 

™  Quimby  v.  Williams,  67  N.  H. 
489,  41  Atl.  862. 

"•Forbes  v.  Molfatt,  18  Ves.  384a; 
Adams  v.  Angell,  5  Ch.  Div.  634; 
Gopaldoss  V.  Seochand,  L.  R.  11 
Ind.  App.  126;  Case  v.  Fant,  53 
Fed.  41.  Alabama:  Fouche  v. 
Swain,  80  Ala.  151.  California: 
Brooks  V.  Rice,  56  Cal.  428;  Scriv- 
ner  v.  Dietz,  84  Cal.  295,  24  Pac. 
171.  Connecticut:  Mallory  v.  Hitch- 
cock, 29  Conn.  127;  Delaware  &  Hud- 
son Canal  Co.  v.  Bonnell,  46  Conn. 
9;  Ooodwln  v.  Keney,  47  Conn.  486. 
Florida:  Jackson  v.  Relf,  26  Fa. 
465,  8  So.  184.  Oeorfiria:  Ferris  v. 
Van  Ingen,  110  Ga.  102,  35  S.  E. 
347;  Knowles  v.  Lawton,  18  Ga.  476, 


63  Am.  Dec.  290.  Illinolf:  Edger- 
ton  V.  Young,  43  111.  464;  Dunphy 
V.  Riddle,  86  111.  22;  Huebsch  v. 
Scheel,  81  111.  281;  Richardson  v. 
Hockenhull,  85  111.  124;  Lowman 
V.  Lowman,  19  111.  App.  481,  9  N. 
E.  245;  Rogers  v.  Herron,  92  111. 
583;  i^tna  L.  Ins.  Co.  v.  Corn,  89 
111.  170;  Lowman  v.  Lowman,  118 
111.  582,  9  N.  E.  245.  Indiana: 
Thomas  v.  Simmons,  103  Ind.  538, 
2  N.  E.  203;  Haggerty  v.  Byrne,  75 
Ind.  499.  Iowa:  Patterson  v.  Mills, 
69  Iowa,  755,  28  N.  W.  53;  St.  Croix 
Lumber  Co.  v.  Davis,  105  Iowa.  27, 
74  N.  W.  756;  Patterson  v.  Mills, 
69  Iowa,  755,  28  N.  W.  53;  Linscott 
V,  Lamart.  46  Iowa.  312;  Wicker- 
sham  V.  Reeves,  1  Iowa.  413;  Wood- 
ward V.  Davis,  53  Iowa,  694.  6  N. 
W.  74;  Gray  v.  Nelson.  77  Iowa,  63, 
41  N.  W.  566;   White  v.  Hampton, 
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mortgagee's  interest  requires  that  the  mortgage  should  remain  in 
force.*^^  The  intention  is  a  question  of  fact.*^*  If  such  mortgagee 
surrenders  the  mortgage  to  the  mortgagor,  who  gets  it  cancelled 
without  the  mortgagee  being  aware  of  his  right  to  retain  such  mort- 
gage and  hold  it  as  a  muniment  of  title,  a  court  of  equity  will  annul 
such  cancellation,  and  order  the  mortgage  surrendered  to  the  mort- 
gagee.^^* If  the  mortgagee  after  taking  a  conveyance  of  the  mort- 
gaged land  conveys  to  another  with  full  covenants  of  warranty,  the 
mortgage  is  discharged  by  merger.^*® 

Where  a  first  mortgagee  purchases  under  a  foreclosure  sale,  equity 
will  keep  his  mortgage  alive  for  the  purposes  of  protection  against 
a  second  mortgagee.^** 

The  fact  that  the  consideration  expressed  in  the  deed  of  the  equity 
of  redemption  is  greater  than  the  amount  of  the  grantee's  mortgage 
affords  no  evidence  of  an  intent  to  merge  the  mortgage.***  The  fact 
that  the  mortgage  remains  uncancelled  of  record,  on  the  other  hand, 
affords  a  presumption  that  it  was  not  the  intent  to  merge  the  mort- 
gage.**"    There  is  no  merger  where  the  mortgagee  has  refused  to 


13  Iowa,  259;  Kilmer  v.  Hannifan, 
113  Iowa,  281;  85  N.  W.  16;  Bush 
V.  Herring,  113  Iowa,  158,  84  N.  W. 
1036;  Moore  v.  Olive,  114  Iowa,  650, 
87  N.  W.  720.  Xaine:  Freeman  v. 
Paul.  3  Me.  260,  14  Am.  Dec.  237. 
Xlohlgan:  Tower  v.  Divine,  37 
Mich.  443;  Ann  Arbor  Sav.  Bank 
V.  Webb,  56  Mich.  377.  23  N.  W.  5; 
Quick  V.  Raymond,   116   Mich.   15, 

74  N.  W.  189.  Xissouri:  Hospes  v. 
Almstedt,  83  Mo.  473;  Collins  v. 
Stocking,  98  Mo.  290,  11  S.  W.  750; 
Wilson  V.  Vanstone,  112  Mo.  315, 
20  S.  W.  612.  Nebraska:  Miller  v. 
Finn,  1  Neb.  254;  Wyatt-Bullard 
Lumber  Co.  v.  Bourke,  55  Neb.  9, 

75  N.  W.  241;  Mathews  v.  Jones, 
47  Neb.  616,  66  N.  W.  622.  Hew 
Hampshire:  Stantons  v.  Thompson, 
49  N.  H.  272.  New  Jersey:  New 
Jersey  Ins.  Co.  v.  Meeker,  40  N.  J. 
L.  18;  Mulford  v.  Peterson,  35  N. 
J.  L.  127;  Duncan  v.  Smith,  31  N. 
J.  L.  325;  Thompson  v.  Boyd,  21  N. 
J.  L.  58,  22  N.  J.  L.  543;  WoodhuU 
V.  Held,  16  N.  J.  L.  128;  Andnis 
V.  Vreeland,  29  N.  J.  Eq.  394;  Clos 
v.  Boppe,  23  N.  J.  Eq.  270;  Hop- 
pock  V.  Ramsey,  28  N.  J.  Eq.  13. 
New  York:  James  v.  Morey,  2  Cow. 
246.  285;  Purdy  v.  Huntington,  42 
N.  Y.  334.  Ohio:  Fithian  v.  Corwln, 
17  Ohio  St.  118.  South  Carolina: 
Trimmier  v.  Vise,  17  S.  C.  499.  43 
Am.  Rep.  624;  Bredenburg  v.  Land- 


rum,  *32  S.  C.  215,  10  S.  E.  956. 
Texas:  SiUiman  v.  Gammage,  55 
Tex.  365.  Vermont:  Walker  v.  Bax- 
ter, 26  Vt.  710;  Carpenter  v.  Glea- 
son,  58  Vt.  244;    Slocum  v.  Catlin, 

22  Vt.  137;  Belknap  v.  Dennison,  61 
Vt  520,  17  Atl.  738;  Howard  v. 
Clark,  71  Vt  424,  45  AU.  1042. 
Washington:  Woodhurst  v.  Cramer, 
29  Wash.  40.  West  Virginia:  Mc- 
Claskey  v.  O'Brien,  16  W.  Va.  791, 
793;  also  holding  that  a  mortgagee 
taking  a  conveyance  of  the  equity 
of  redemption  is  entitled  to  be  re- 
garded as  a  purchaser  for  value 
within  the  meaning  of  a  statute  re- 
lating to  the  docketing  of  judg- 
ments. 

*"  First  Nat  Bank  v.  Elmore,  52 
Iowa,  541,  3  N.  W.  547;  ^tna  L. 
Ins.  Co.  V.  Com,  89  111.  170;  Hospes 
V.  Almstedt  83  Mo.  473. 

"*  Ann  Arbor  Sav.  Bank  v.  Webb, 
56  Mich.  377,  23  N.  W.  5. 

"•Lockard  v.  Joines  (N.  J.  Eq.), 

23  Atl.  1075. 

*»  Pearson  v.  Bailey,  180  Mass. 
229,  62  N.  E.  265. 

"^CarpenUer  v.  Brenham,  40  Cal. 
221;  Tolman  v.  Smith,  85  Cal.  280, 

24  Pac.  743. 

*"Hoppock  V.  Ramsey,  28  N.  J. 
Eq.  413. 

^Hoppock  V.  Ramsey,  28  N.  J. 
Eq.  413. 
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accept  the  mortgagor's  deed  of  the  equity  or  redemption^  and  has 
retained  his  mortgage.^^*  A  statement  in  a  deed  of  the  equity  of 
redemption  that  the  preimises  are  subject  to  the  mortgage  shows  an 
intention  not  to  extinguish  this.^^*^ 

If  the  mortgagee  has  already  transferred  his  mortgage  as  collat- 
eral security  for  the  payment  of  a  debt  at  the  time  he  purchased  the 
equity  of  redemption,  there  can  be  no  pretence  that  a  merger  takes 
place,  for  tlie  different  estates  in  such  case  do  not  vest  in  the  same 
person.^**  Nor  can  there  reasonably  be  any  such  pretence  when  the 
deed  itself  to  the  mortgagee  refers  to  the  mortgage  as  a  subsisting 
lien,  and  is  expressly  made  subject  to  it.*^^ 

That  the  mortgagee  afterwards  assigns  the  mortgage  to  another 
is  evidence  of  his  intent  to  keep  the  interests  separate;  and  it  ddcs 
not  matter  that  this  intent  was  not  declared,  and  did  not  exist  at 
the  time  the  two  interests  became  vested  in  the  mortgagee.^*® 

§  870a.  There  is  no  merger  as  against  a  pledgor  of  a  mortgage 
iRrhen  the  pledgee  becomes  the  purchaser  under  a  foreclosure  sale. 
Thus,  if  an  assignee  of  a  mortgage,  holding  the  assignment  as  col- 
lateral security  for  a  debt  6f  the  mortgagee,  forecloses  the  mort- 
age, and  becomes  the  purchaser  at  the  foreclosure  sale,  he  will  hold 
the  property,  as  he  held  the  mortgage,  subject  to  reclamation  by  the 
assignor  upon  payment  of  his  debt.  The  doctrine  of  merger  does 
not  apply  in  such  case.  The  assignee  holds  the  mortgage  as  a 
pledge.  The  foreclosure  sale  cuts  off  the  rights  of  the  mortgagor, 
but  the  rights  of  the  pledgor  survives  the  foreclosure.  By  the  fore- 
closure the  land  is  substituted  for  the  mortgage;  and  the  pledgor 
has  the  right,  upon  payment  of  the  debt  which  he  secured  by  the 
assignment,  to  reclaim  and  hold  the  land  as  his  own  property.*^** 

§  871.  If  a  mortgagee  purchases  the  equity  of  redemption  and  gives 
up  the  mortgage  note,  without  intending  this  to  operate  as  a  payment, 
the  mortgage  not  being  discharged,  there  is  no  merger  or  extin- 
guishment of  the  mortgage,  as  against  an  intervening  title,  as,  for 
instance,  by  levy,  judgment,  junior  mortgage,  or  conveyance.^*®    The 


^Bredenberg  v.  Landrum,  32  S. 
C.  215,  10  S.  E.  956. 

*»  MtnsL  L.  Ins.  Co.  v.  Com,  89  111. 
170,  7  Reporter,  266;  First  Nat 
Bank  v.  Essex,  84  Ind.  144;  Case 
V.  Fant,  53  Fed.  41. 

"•  Campbell  v.  Vedder,  1  Abb.  App. 
Dec.  295;  Kellogg  v.  Ames,  41  N. 
Y.  259,  reversing  41  Barb.  218; 
White  V.  Hampton,  13  Iowa,  259. 

*"  Campbell  v.  Vedder,  1  Abb.  App. 
DeCs  295;    Sheldon  v.  Edwards,   35 

68— Jones'  Mort. 


N.  Y.  279;  Quimby  v.  Williams,  67 
N.  H.  489,  41  Atl.  862. 

**  Goodwin  V.  Keney,  47  Conn.  486. 

^  Jones  on  Pledges,  §  660.  Slee 
V.  Manhattan  Co.  1  Paige,  48;  Hoyt 
V.  Martense,  16  N.  Y.  231;  Dalton 
V.  Smith,  86  N.  Y.  176;  Gilbert  v. 
Thayer,  104  N.  Y.  200,  10  N.  E.  148. 

»*New  Ehigland  Jewelry  Co.  v. 
Merriam,  2  Allen,  390;  Mulford  v. 
Peterson,  35  N.  J.  L.  127;  Cobum 
y.  Stephens,  137  Ind.  683.  36  N.  E. 
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assignee  of  a  mortgage  covering  two  separate  parcels  of  land,  hav- 
ing purchased  one  of  them,  can  collect  only  the  ratable  proportion 
from  the  other  ;^'^  and  so  if  the  assignee  of  a  mortgage  take  a  con- 
veyance of  the  equity  of  redemption  of  one-half  of  the  mortgaged 
premises  described  as  one  lot,  this  operates  to  extinguish  only  a  part 
of  the  mortgage  debt,  leaving  the  assignee  at  liberty  to  foreclose 
for  the  residue.^*^  The  intention  of  the  holder  of  the  mortgage  at 
the  time  of  taking  the  deed  of  the  equity  of  redemption  is  consid- 
ered as  the  controlling  consideration.^**  This  intention  and  the 
rights  of  the  parties  may  be  controlled  by  an  agreement  between 
them."* 

The  fact  that  the  mortgagee  has  assigned  the  notes  secured  by  the 
mortgage,  or  some  of  the  notes,  is  a  sufficient  reason  for  keeping 
the  mortgage  alive  after  the  mortgagee  has  acquired  the  equity  i)f 
redemption.  In  such  case  there  is  no  such  coalescing  of  the  two 
titles  in  the  same  person  as  will  operate  as  a  merger,  for  the  mort- 
gagee holds  the  mortgage  after  the  assignment  of  the  notes,  not  in 
his  own  right,  but  in  trust  for  the  assignees.^** 

There  is  no  such  union  of  titles  as  will  constitute  merger  where 
a  person  buys  a  mortgage,  and  afterwards  takes  another  mortgage 
on  the  same  premises  to  secure  other  and  different  debts  than  are 
secured  by  the  prior  mortgage."^ 

But  if  the  holder  of  two  mortgages  forecloses  the  junior  mort- 
gage, and  buys  in  the  land  subject  to  the  senior  mortgage  in  part 
satisfaction  of  the  junior  mortgage,  and  no  redemption  is  made,  the 
senior  mortgage  will,  when  the  time  for  redemption  expires,  merge 

132;    Belknap  v.   Dennison,  61  Yt.  of  satisfactory  proof  that  the  par- 

520,  17  Atl.  738;  Walker  v.  Baxter,  ties  intended  to  keep  the  mortgage 

26   /t  710;  Day  v.  Mooney,  4  Hun,  alive.     Bleckley  v.  Branyan,  26  S. 

134;  Dawson  v.  Thorpe,  39  La.  Ann.  C.   424,  2  S.  E.   319;    Trimmier  v. 

366,  1  So.  686;  Hanlon  v.  Doherty,  Vise,  17  S.  C.  499,  503,  43  Am.  Rep. 

109  Ind.  37,  9  N.  E.  782;   Lowman  624;  Devereux  v.  Taft,  20  S.  C.  555; 

V.  Lowman,  19  Bradw.  281,  9  N.  E.  Agnew  v.  Railroad  Co.  24  S.  C.  18,. 

245;    Shippen  v.   Whittier,   117   111.  58  Am.  Rep.  237. 

282.    7    N.   B.    642;    Richardson    v.  "^Colton   v.   Colton,    3   Phil.    24; 

Hockenhull,    85    111.   124;    Smith   v.  Trimmier  v.  Vise.  17  S.  C.  499. 

Swan,  69  Iowa,  412,  29  N.  W.  402;  *"Klock  v.  Cronkhite.  1  Hill,  107; 

Pike  V.  Gleason,   60  Iowa,   150,   14  Trimmier  v.  Vise,  17  S.  C,  499,  43 

N.  W.  210;  Wilson  v.  Vanstone,  112  Am.  Rep..  624. 

Mo.  315.  20  S.  W.  612;    Brooks  v.  "» Shaver  v.  Williams,  87  111.  469; 

Rice,  56  Cal.  428;   Shattuck  v.  Bel-  Ernst  v.  McChesney,  186  111.  617,  58 

knap   Sav.   Bank,   63  Kan.   443,   65  N.  E.  399;  Leonard  v.  Swanson,  58 

Pac.   643.  Minn.  231,  59  N.  W.  1009. 

In  Sonth  Carolina,  contrary  to  the  "*  Savings    Bank    v.    Grant,     41 

general  rule,  it  is  settled  by  a  long  Mich.  101,  2  N.  W.  1. 

line   of  stringent  decisions  that  a  ^  International  Bank  v.  Wilshire, 

mortgagee  who  buys  the  mortgaged  108  IlL  143. 

property,  otherwise  than  under  proc-  *"  Buzzell  v.  Stttl,  63  Vt  490,  22 

ess  of  foreclosure,  extinguishes  the  Atl.  619. 
mortgage  by  merger,  in  the  absence 
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in  the  fee,  and  the  debt  which  it  secures  will  be  extinguished,  though 
the  mortgagee  does  not  obtain  a  master's  deed.^'^ 

§  872.   Pnrchaien  cannot  rely  npon  the  record  as  showing  merger, 

inasmuch  as  merger  generally  takes  place  or  not,  according  to  the 
actual  or  presumed  intention  of  the  mortgagee.  They  must  go  be- 
yond this,  and  ascertain  whether  there  has  been  a  merger  in  fact; 
and  they  act  at  their  own  peril  if  they  do  not  require  their  grantor 
to  produce  the  mortgage  and  note  supposed  to  be  merged,  and  dis- 
charge the  mortgage  of  record,  or  show  that  it  constitutes  a  part 
of  the  title  to  the  estate.^**  If  there  has  been  no  merger,  and  the 
mortgage  title  remains  as  a  separate  interest,  it  is,  of  course,  essen- 
tial for  the  purchaser  to  purchase  this  title  as  well  as  the  equity  of 
redemption;  but,  as  has  elsewhere  been  shown,  one  who  buys  a 
mortgage  without  requiring  the  delivery  of  the  mortgage  note  or 
bond  is  chargeable  with  notice  that  it  has  been  assigned  to  some  one 
else;  he  is  not  a  purchaser  in  good  faith,  but  is  chargeable  with 
knowledge  of  fraud.  Therefore,  although  he  may  purchase  from 
one  who  by  the  records  appears  to  be  the  owner  of  the  entire  estate, 
holding  the  equity  of  redemption  from  one  source  and  the  mortgage 
from  another,  and  although  he  takes  a  conveyance  with  full  cov- 
enants of  warranty,  it  may  turn  out  that  some  other  person  has  a 
valid  title  to  the  mortgage.^'* 

§  873.  Snch  acquisition  may  be  regarded  as  an  extinguishment  of 
the  equity  rather  than  a  merger  of  the  mortgage.  This  was  the  view 
taken  by  Mr.  Justice  Story  in  a  case  before  him  in  the  United 
States  Circuit  Court.^*®  "As  to  the  merger,"  he  said,  "it  is  clear 
that  there  can  be  ]gio  such  operation  as  the  argument  supposes.  At 
law,  by  the  mortgage,  a  conditional  estate  in  fee  simple  passed  to 
the  mortgagee;  and  the  only  operation  of  the  conveyance  of  the 
owner  would  be  to  extinguish  the  equity  of  redemption,  and  thus 
to  remove  the  condition.     If  that  conveyance  was  good,  it  had  the 


»"  Belleville  Sav.  Bank  v.  Reis, 
136  111.  242,  26  N.  E.  646. 

'"Aiken  v.  Milwaukee  &  St  Paul 
R.  Co.  37  Wis.  469;  Morgan  v.  Ham- 
mett.  34  Wis.  512;  Worcester  Nat. 
Bank  v.  Cheeney.  87  111.  602;  Purdy 
V.  Huntington,  42  N.  T.  334,  1  Am. 
Rep.  532;  Oregon  Trust  Co.  v.  Shaw, 
5  Sawyer,  336,  quoting  and  approv- 
ing the  above,  6  Sawyer,  52;  Shat- 
tuck  V.  Belknap  Sav.  Bank.  63  Kan. 
443.  65  Pac.  643.     See  §  474. 

»88  474,  961;  Purdy  v.  Hunting- 
ton, 42  N.  T.  334,  1  Am.  Rep.  532; 
Miller  V.  Lindsey,  19  Hun,  207;  Cur- 


tis V.  Moore,  152  N.  Y.  159.  46  N.  B. 
168,  arg  10  Misc.  341;  Gillig  v. 
Maass,  28  N.  Y.  191;  Kellogg  v. 
Smith,  26  N.  Y.  18;  Brown  v.  Bly- 
den,  7  N.  Y.  141;  Campbell  v.  Ved^ 
der,  3  Keyes,  174,  1  Abb.  App.  Dec. 
295,  302;  Scrivner  v.  Dletz,  84  Cal. 
295,  24  Pac.  Rep.  171;  Belleville  Sav. 
Bank  v.  Rels,  136  111.  242.  26  N.  E. 
646;  Greenbaum  v.  Austrian,  70  III. 
591. 

^^'Dexter  v.  Harris,  2  Mason,  531. 
And  see  Stantons  v.  Thompson,  49 
N.  H.  272;  Cohn  v.  Hoffman.  45  Ark. 
376,  50  Ark.  108,  6  S.  W.  511. 
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effect,  not  to  enlarge  the  estate,  but  to  extinguish  a  right.  It  was 
not  the  drowning  of  a  lesser  in  a  greater  estate,  for  the  estate  was 
already  a  fee  simple;  but  it  was  an  extinguishment  of  the  condition 
or  equity.^^ 

Of  course  this  aoctrine  would  not  be  held  where  a  mortgage  is 
regarded,  not  as  an  estate  in  fee,  but  merely  as  a  lien,  the  fee  and 
general  ownership  remaining  in  the  mortgagor;  but  the  lesser  in- 
terest would  merge  in  the  greater.  Thus,  in  South  Carolina,  where 
a  mortgage  is  simply  a  lien  and  not  a  conveyance  of  any  estate 
whatever,  a  release  of  the  equity  of  redemption  to  the  mortgagee 
does  not,  in  the  absence  of  satisfactory  proof  of  an  intention  to  keep 
the  mortgage  open,  operate  to  put  the  title  in  the  mortgagee  as  of 
the  date  of  the  mortgage,  so  as  to  cut  out  an  intervening  judgment 
against  the  mortgagor.  If  the  mortgagee  accepts  a  conveyance  of 
the  mortgaged  land  from  the  mortgagor  as  payment  of  the  mortgage 
debt,  the  mortgage  is  extinguished,  and  is  no  longer  a  lien  upon  the 
land.  The  fact  that  the  conveyance  proves  to  be  valueless  does 
not  aflfect  its  operation.  The  conveyance  operating  as  payment  of 
the  mortgage  debt,  the  subsequent  judgment  becomes  the  prior 
lien.**^  The  only  way  in  which  a  mortgagee,  who  has  purchased 
the  mortgaged  property  from  the  mortgagor,  can  preserve  his  mort- 
gage as  a  subsisting  lien  to  protect  him  against  intervening  liens, 
incumbrances,  or  claims  of  dower,  or  the  like,  is  to  expressly  provide 
in  the  instrument  of  purchase  that  the  conveyance  shall  not  operate 
to  let  in  such  intervening  claims.^** 

Even  when  the  parties  have  undertaken  to  discharge  the  mort- 
gage upon  the  uniting  of  the  estates  of  the  mortgagor  and  mort- 
gagee in  the  latter,  it  will  still  be  upheld  as  a  source  of  title  when- 
ever it  is  for  his  interest,  by  reason  of  some  intervening  title  or  other 
cause,  that  it  should  not  be  regarded  as  merged.  It  is  presumed,  as 
matter  of  law,  that  the  party  must  have  intended  to  keep  on  foot 
his  mortgage  title,  when  it  was  essential  to  his  security  against  an 
intervening  title,  or  for  other  purposes  of  security;  and  this  pre- 
sumption applies  although  the  parties,  through  ignorance  of  such 
intervening  title,  or  through  inadvertence,  have  actually  discharged 
the  mortgage  and  cancelled  the  notes,  and  really  intended  to  ex- 
tinguish them."*    The  circumstances  of  the  case  must,  however,  be 

'^'Navassa  Ouano  Co.  v.  Richard-  319;   Agnew  v.  Renwlck,  27  S.  C. 

son,  26  S.  C.  401,  2  S.  E.  307;  Ag-  562,  4  S.  E.  223. 

new  V.  Renwick,  27  S.  C.  562.  4  S.  *«§  971;  Young  v.  Hill.  31  N.  J. 

E.  223.                                           •  Eq.  429;   Stantons  v.  Thompson.  49 

"'Agnew  V.  Charlotte  &c.  R.  Co.  N.  H.  272,  per  Bellows,  C.  J.;  Bu- 

24  S.  C.  18,  58  Am.  Rep.  237;  Bleck-  chanan  v.  Balkum,  60  N.   H.  406; 

ley  V.  Branyan,  26  S.  C.  424,  2  S.  E.  Jackson  v.  Relf,  26  Fla.  465.  8  Sa 
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such  that  no  injustice  will  be  done  to  any  one  else,  as  where  the 
mortgagee  has  taken  a  conveyance  of  the  property  in  satisfaction  of 
the  debt,  and,  though  he  has  discharged  his  mortgage,  he  has  done 
nothing  else  to  preclude  the  supposition  that  he  intended  to  take 
the  property  in  satisfaction  of  the  debt.*** 

Where  a  conveyance  of  mortgaged  premises  is  made  to  the  mort* 
gagee  in  satisfaction  of  the  mortgage  debt,  he  taking  the  same  in  ig- 
norance of  a  subsequent  judgment  lien  thereon  and  cancelling  the 
mortgage  of  record,  equity  will  not  treat  the  conveyance  as  a  merger 
of  the  mortgage  lien  in  the  absolute  estate  but  will  revive  such  lien 
as  against  a  purchaser  on  execution  sale.*** 

It  may,  therefore,  be  deduced  from  the  authorities  as  a  general 
rule  that,  when  the  mortgagee  acquires  the  equity  of  redemption 
in  whatever  way,  and  whatever  he  does  with  his  mortgage,  he  will 
be  regarded  as  holding  the  legal  and  equitable  titles  separately,  if 
his  interest  requires  this  severance.***  The  law  presumes  the  inten- 
tion  to  be  in  accordance  with  his  real  interest,  whatever  he  may  at 
the  time  have  seemed  to  intend.**' 


184;  Hanlon  v.  Doherty,  109  Ind.  37, 
9  N.  E.  782,  quoting  text;  Coburn 
V.  Stephens,  137  Ind.  683,  36  N.  E. 
132;  Lowman  v.  Lowman,  118  111. 
582,  9  N.  E.  245,  quoting  text; 
Sharpe  v.  Brantley,  123  Ala.  105,  26 
So.  289;  Shattuck  v.  Belknap  Sav. 
Bank,  63  Kan.  443^  65  Pac.  643,  quot- 
ing text. 

***StantonB  v.  Thompson,  49  N. 
H.  272.  And  see  Washington  Co.  v. 
Slaughter,  54  Iowa,  265,  268,  6  N. 
W.  291;  Stimpson  v.  Pease,  53  Iowa, 
572,  5  N.  W.  760. 

"«  Woodhurst  v.  Cramer,  29  Wash. 
40,  citing  Hitchcock  v.  Nixon,  16 
Wash.  281,  47  Pac.  412;  Lowman  v. 
Lowman,  118  HI.  582,  9  N.  E.  245; 
Mallory  v.  Hitchcock.  29  Conn.  127; 
Webb  V.  Meloy,  32  Wis.  319 ;  Lyon  v. 
Mcllvaine,  24  Iowa,  9;  Polk  v.  Rey- 
nolds, 31  Md.  106;  Walker  v.  Bax- 
ter, 26  Vt  710;  Snyder  v.  Snyder, 
6  Mich.  470;  Besser  v.  Hawthorne, 
3  Oreg.  129;  Rumpp  v.  Gerkens,  59 
Cal.  496. 

»^  Stantons  v.  Thompson,  49  N.  H. 
272;  Besser  v.  Hawthorn,  3  Oreg. 
129;  Woodward  v.  Davis,  53  Iowa, 
694,  6  N.  W.  74;  First  Nat.  Bank  v. 
Essex,  84  Ind.  144;  Jackson  v.  Relf, 
26  Fla.  465,  8  So.  184.  No  better 
Illustration  of  this  can  be  given 
than  is  presented  in  the  mortga- 
gee's purchase  shown  in  the  pres- 
ent case.    It  was  a  purchase  of  the 


mortgaged  estate  at  a  tax  sale  by 
the  mortgagee,  to  protect  the  mort- 
gage lien,  and  save  the  property 
from  being  lost  to  him.  It  does  not 
effect  a  merger.  "Under  such  cir- 
cumstances it  would  be  extremely 
unreasonable  to  Infer  an  Intention 
to  extinguish  his  mortgage;  and  as 
to  his  interest,  that  certainly  would 
not  lie  in  its  extinguishment  So- 
that,  if  merger  is  made  to  depend 
on  the  intention,  or  on  the  interest^ 
of  a  party  who  thus  unites  the  two* 
titles  in  himself,  it  cannot  be  said 
that  It  was  effected  in  this  case.  It 
seems  to  be  a  plain  instance  in 
which  the  mortgagee,  being  under 
no  obligation  to  pay  the  tax  incum- 
brance did  pay  it  by  the  purchase 
to  protect  his  mortgage  lien." 

^"Shlppen  V.  Whittier,  117  111. 
282,  7  N.  E.  642;  McElhaney  v.  Shoe- 
maker, 76  Iowa,  416,  41  N.  W.  58; 
Smith  V.  Swan,  69  Iowa,  412,  414^ 
29  N.  W.  402;  Hanlon  v.  Doherty, 
109  Ind.  37,  9  N.  E.  782;  Silllrian 
V.  Gammage,  55  Tex.  365,  quoting 
text;  Boardman  v.  Larrabee,  51 
Conn.  39;  Dircks  v.  Logsdon,  59 
Md.  173;  Rumpp  v.  Gerkens,  59  Cal. 
496;  Scrivner  v.  Dietz.  84  Cal.  295, 
24  Pac.  171;  Lowman  v.  Lowman, 
118  111.  582,  9  N.  E.  245;  Patterson 
V.  Mills,  69  Iowa,  755,  28  N.  W.  53. 
See,  however,  Weldner  v.  Thomp- 
son, 69  Iowa,  36,  28  N.  W.  422. 
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•  Even  if  a  mortgagee,  in  taking  a  conveyance  of  the  mortgaged 
property  in  satisfaction  of  the  mortgage  debt,  stipulates  that  he 
will  procure  the  release  of  the  property  from  a  certain  lien  junior  to 
his  mortgage,  he  is  held  not  to  bind  himself  to  pay  such  junior  lien, 
nor  to  render  such  lien  superior  to  his  mortgage,  but  simply  to 
release  the  grantor  from  any  obligation  to  remove  it.^*' 

Where  a  purchaser  of  the  equity  of  redemption  conveyed  the  land 
by  warranty  deed  to  the  mortgagee,  but  did  not  take  up  the  original 
notes  or  procure  a  discharge,  but  on  the  other  hand  took  a  bond  for 
a  conveyance  of  the  land  upon  the  payment  of  the  original  notes 
within  a  limited  time,  it  was  held  that  the  mortgage  was  not  dis- 
charged, nor  was  an  absolute  title  vested  in  the  mortgagee  subject 
only  to  the  stipulations  of  the  bond;  but  that  the  transaction  was 
merely  a  reaffirming  of  the  mortgage,  with  an  extension  of  the  time 
of  payment.*** 

PART  II. 

SUBROGATION. 

§  874.  Subrogation  arises  by  operation  of  law  whenever  the  mort- 
gage, debt  has  been  extinguished  by  one  other  than  the  debtor  who 
is  entitled  to  redeem.**^®  An  assignment  implies  a  continued  exist- 
ence of  the  debt,  and  the  equitable  right  does  not  then  arise.*'*  The 
doctrine  of  subrogation  is  said  to  rest  on  the  basis  of  mere  equity 
or  benevolence.  It  is  resorted  to  for  the  purpose  of  doing  justice 
between  the  parties.*"^  It  will  not  be  enforced  to  defeat  or  interfere 
with  superior  or  equal  equities  of  others,  or  with  legal  rights  of 
others  growing  out  of  express  contracts,  or  against  one  having  both 
the  legal  and  equitable  title.***  It  has  been  called  the  mode  which 
equity  adopts  to  compel  the  ultimate  discharge  of  a  debt  by  him  who 
in  good  conscience  ought  to  pay  it,  and  relieve  him  whom  none  but 
the  creditor  could  ask  to  pay.*°*    "The  subrogation  or  substitution, 

*•  Woodward  v.   Davis,  53   Iowa,  397,  401;  Stevens  v.  Goodenough,  26 

694.  6  N.  W.  74.  Vt.  676;  Hamsberger  v.  Yancey,  33 

»•  Bailey  v.   Myrick,   50  Me.  171.  Gratt.    527;    Smith    v.    Foran,    43 

"•Joyce  V.   Dauntz,   55   Ohio   St.  Conn.  244;   Robinson  v.  Lieavltt,  7 

538,  547,  45  N,  E.  900,  quoting  text.  N.  H.  73,  99,  opinion  by  Mr.  JusUce 

"*Per  Mr.  Justice  Colt,  in  Lamb  Parker;    Warford   v.   Hankins,   150 

V.  Montague,  112  Mass.  352;   Gate-  Ind.   489,   50   N.   E.  468;    -ffitna  L. 

wood  V.  Gatewood,  75  Va.  407;  Pris-  Ins.   Co.   v.  Middleport.   124   U.  8. 

bee  V.  Frisbee,  86  Me.  444,  29  Atl.  534,  8  Sup.  Ct.  625;  Arlington  Stote 

1115.  Bank  v.  Paulsen,  57  Neb.   717,  78 

"•  Cheesebrough     v.     Millard,     1  N.  W.  303. 

Johns.   Ch.   409,   7   Am.   Dec.   494;  ~  Snook  v.  Zentmyer,  91  Md.  485, 

Gans  V.  Thleme,  93  N.  Y.  225;  Long  46  Atl.  1008;  Kronrs  Appeal,  91  Pa. 

V.  Long,  111  Mo.  12,  19  S.  W.  537;  St.  78.  81;  Mosier's  Appeal,  56  Pa. 

Arnold  V.  Green,  116  N.  Y.  566,  23  St  76. 

N.  B.  1;  Barnes  v.  Mott,  64  N.  Y.  "*2  White  k  T.  Lead.  Cas.  282,  3 
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by  operation  of  law,  to  the  rights  and  interests  of  the  mortgag^^e 
in  the  land,  is  on  and  by  redemption;  and  redemption  is  payment 
of  the  mortgage  debt,  after  forfeiture,  by  the  terms  of  the  mortgage 
contract;  so  that  really  the  subrogation  or  substitution,  by  operation 
of  law,  arises  or  proceeds  on  the  theory  that  the  mortgage  debt  is 
paid.  If  the  holder  of  a  bond  and  mortgage  assign  them  to  a  party 
claiming  a  right  to  redeem,  the  latter  is  subrogated,  by  the  assign- 
ment, to  the  mortgage  debt  and  mortgage  security,  and  to  the  in- 
struments evidencing  such  debt  and  security,  and  there  is  no  room 
or  occasion  for  subrogation  by  operation  of  law.*'^'^'* 

Under  the  equitable  principle  of  subrogation,  one  who  pays  a 
mortgage  debt  under  an  agreement  for  an  assignment  or  for  a  new 
mortgage,  for  his  own  protection  or  for  the  benefit  of  another,  ac- 
quires a  right  to  the  security  held  by  the  other  ;^°®  and  upon  the 
same  ground  a  principal  creditor  succeeds  to  the  security  held  by 
a  surety  whose  liability  has  become  fixed.  If  a  mortgage  on  part- 
nership real  estate  be  discharged  by  one  partner,  when  as  between 
the  partners  it  was  the  duty  of  the  other  to  pay  it,  an  equity  arises 
in  favor  of  the  partner  so  paying  the  mortgage  entitling  him  to 
indemnity  through  it.*°^ 

If  the  owner  of  land  contracts  to  sell  it  subject  to  a  mortgage,^ 
but  afterwards,  before  the  sale,  pays  the  mortgage  and  has  it  satis- 
fied of  record,  in  a  suit  by  the  purchaser  for  specific  performance 
the  owner  is  regarded  as  subrogated  to  the  rights  of  the  mortgagee 
under  the  mortgage.*'** 

A  purchaser  under  a  void  foreclosure  sale  is  subrogated  to  the 
interest  of  the  mortgagee,  and  may  himself  foreclose  the  mortgage.*'** 

Pom.  Eq.  Jur.  1211;  Matthews  v.  should  be  subrogated  to  the  rights 
Fidelity  Trust  Co.  52  Fed.  687;  Mc-  of  the  creditor." 
Cormlck  v.  Irwin,  35  Pa.  St.  111.  "•  Homoeopathic  Mut  L.  Ins.  Co. 
*"Per  Mr.  Justice  Sutherland,  In  v.  Marshall,  32  N.  J.  Eq.  103;  Den- 
Ellsworth  V.  Lockwood.  42  N.  Y.  89,  ton  v.  Cole.  30  N.  J.  Eq.  244;  Lay- 
97.  Chief  JusUce  Biddle,  in  Muir  lin  v.  Knox,  41  Mich.  40,  1  N.  W. 
V.  Berkshire,  52  Ind.  149,  151,  said:  913;  Levy  v.  Martin,  48  Wis.  198, 
"Subrogation  generally  takes  place  4  N.  W.  35;  Barnes  v.  Mott,  64  N. 
between  co-creditors,  where  the  Jun-  Y.  397,  21  Am.  Rep.  625,  per  Allen. 
lor  pays  the  debt  due  to  the  senior  J.;  Sessions  v.  Kent,  75  Iowa,  601. 
to  secure  his  own  claim;  or  it  arises  39  N.  W.  914,  916;  Robertson  v. 
from  the  transactions  of  principals  Mowell,  66  Md.  530,  8  Atl.  273; 
and  sureties,  and  sometimes  be-  Cans  v.  Thieme,  93  N.  Y.  225,  7  Am. 
tween  co-sureties  or  co-guarantors.  Dec.  494;  Farm  Land  Mortg.  Co.  v. 
It  is  not  allowed  to  volunteer  pur-  Elsbree,  55  Kan.  562,  40  Pac.  906. 
chasers  or  strangers,  unless  there  **^Laylin  v.  Knox,  41  Mich.  40,  1 
is  some  peculiar  equitable  relation  N.  W.  913;  National  Bank  of  Royal- 
in  the  transaction,  and  never  to  ton  v.  Cushing,  53  Vt.  321. 
mere  meddlers.  But  while  this  is  '"Arnold  v.  Green,  116  N.  Y.  566, 
the  rule  generally,  we  think  that  a  23  N.  E.  Rep.  1.  affirming  40  Hun, 
person  who  has  paid  a  debt  under  633. 

a  colorable  obligation  to  do  so,  that  "•§§   812,   1678,    1902;    Brobst   v. 

he    may    protect    his    own    claim,  Brock,    10    Wall.    519;     Davis    v. 
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A  purchaser  at  a  foreclosure  sale,  supposing  that  he  had  obtained  a 
good  title  by  his  purchase,  sold  the  land  to  another  by  warranty  deed. 
The  mortgagor  having  recovered  the  land  on  account  of  irregulari- 
ties in  the  foreclosure  sale,  the  purchaser  was  sued  upon  his  covenant 
of  warranty  in  his  deed  of  the  property,  and  was  obliged  to  pay  the 
value  of  it;  but  he  was  subrogated  to  the  rights  of  the  mortgagee, 
as  an  equitable  assignee.**® 

In  general  it  may  be  said  that  to  entitle  one  to  invoke  the  equi- 
table right  of  subrogation  he  must  either  occupy  the  position  of  a 
surety  of  the  debt,  or  must  have  made  the  payment  under  an  agree- 
ment with  the  debtor  or  the  creditor  that  he  should  receive  and  hold 
an  assignment  of  the  debt  as  security,***  or  he  must  stand  in  such  a 
relation  to  the  mortgaged  premises  that  his  interest  cannot  other- 
wise be  adequately  protected."*  The  doctrine  ^'can  only  apply  where 
the  payment  operates  as  a  purchase  or  equitable  assignment,  and 
not  an  extinguishment  of  a  claim.  It  only  applies  in  favor  of  one 
who  has  bought  the  debt  either  expressly,  or  by  paying  it  under 
circumstances  which  render  the  payment  equivalent  to  a  purchase. 
Whether  the  payment  amounts  to  a  purchase  or  an  extinguishment 
is  really  a  question  of  intention,  either  express  or  presumed  from 
the  relation  of  the  party  to  the  debt,  or  other  circumstances  under 
which  the  payment  was  made.^^***  The  grounds  of  this  equitable 
right  are  discussed  at  length  in  a  recent  Georgia  case  and  the  con- 
clusion is  stated  as  follows:  ^^It  has  been  said  that  subrogation  was 
a  'benevolent^  doctrine  and  equity  would  apply  it  in  any  case  in 
which  justice  required  it;  and  under  sanction  of  this  elastic  expres- 
sion cases  can  be  found  where  it  was  applied  without  the  semblance 
of  an  agreement.  We  think  the  safer  and  better  rule  to  be,  and  we 
therefore  hold,  that  a  subrogation  will  arise  only  in  those  cases 
where  the  party  claiming  it  advanced  the  money  to  pay  a  debt  which, 
in  the  event  of  default  by  the  debtor  he  would  be  bound  to  pay  or 
where  he  had  some  interest  to  protect,  or  where  he  advanced  the 

Gaines.  104  U.   S.  386;   Bentley  v.  75  Va.  407;   Martin  v.  Walker,  94 

Long,  1  Strob.  Eq.  43;   Howard  v.  Qa.  477,  21  S.  E.  223. 

North,  5  Tex.  290;    Davis  v.  Rooa-  »«*  Arnold  v.  Oreen,  116  N.  Y.  566, 

velt,    53    Tex.    305;     Robertson    v.  23  N.  E.  1,  per  Vann,  J.,  affirming 

Bradford,    73   Ala.    116;    Martin   v.  40  Hun,   633;    Pease   v.   Bgan,   131 

Kelly,  59  Miss.  652;   McGee  v.  Wal-  N.  Y.  262,  30  N.  B.  102,  reversing 

lis,  57  Miss.  638;  Jones  v.  McKenna,  15  N.  Y.  Supp.  200;  Fuller  v.  Irvin. 

4  Lea,   630;    Butcher  v.  Hobby,  86  1    Kan.    App.    248,    42    Pac.    1094: 

Ga.   198,   12    S.   B.   356;    Jordan  v.  Traders'    Bank    v.    Myers.    3    Kan. 

Sayre,    29    Pla.    100,    10    So.    823;  App.  636.   44  Pac.   292;    Prisbee  v. 

Frische   v.   Kramer,   16   Ohio,   125;  Frisbee,   86  Me.  444,  29  Atl.   1115; 

Wilson  V.  Brown,   82   Ind.  471.  Lane  v.  Woodruff,  1  Kan.  App.  241, 

^~  Muir  v.  Berkshire,  52  Ind.  149.  40  Pac.  1079. 

**§  874a;  Gatewood  v.  Gatewood,  »"Wentworth  v.  Tubbs,  53  Minn. 

388.  55  N.  W.  543,  per  Mitchell,  J. 
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money  under  an  agreement,  express  or  implied,  made  either  with  the 
debtor  or  creditor,  that  he  would  be  subrogated  to  the  rights  and 
remedies  of  the  creditor/'^** 

The  right  of  subrogation  applies  in  general  in  favor  of  any  per- 
son having  an  interest  in  the  property  who,  not  being  under  any 
obligation  to  pay  the  mortgage  debt,  does  so  for  the  benefit  of  the* 
debtor,^**  as  by  furnishing  money  to  the  mortgagor  to  take  up  the 
mortgage  under  an  agreement  to  execute  a  new  one  ;***  or  by  a  pur-^ 
chaser's  paying  a  judgment  in  scire  facias  against  the  mortgagor."^ 
So,  also,  a  jimior  incumbrancer  who  pays  a  prior  incumbrance  upott 
the  property  is  thereby  subrogated  to  the  security.*** 

§  874a.  A  stransrer  may  be  subrogated  to  the  interest  of  a  mort- 
gagee, as  against  a  subsequent  mortgagee  or  purchaser,  by  force  of  an 
agreement  made  with  the  mortgagor  at  the  time  of  paying  the  mort- 
gage debt  or  any  part  of  it  to  the  mortgagee.  This  may  be  called 
a  conventional  subrogation.***  A  mere  stranger,  however,  is  not 
subrogated  to  the  security  by  paying  it  for  the  benefit  of  the  mort- 
gage debtor  except  by  express  agreement.  It  is  only  in  cases  where 
the  person  paying  the  debt  stands  in  the  situation  of  a  surety,  or  is 
compelled  to  pay  in  order  to  protect  his  own  interests,  or  in  virtue 
of  legal  process,  that  equity  substitutes  him  in  place  of  the  creditor, 
as  a  matter  of  course,  without  any  special  agreement.*^®    One  who- 


'••Wilklns  V.  Gibson.  113  Ga.  31, 
47,  38  S.  E.  374,  per  Cobb,  J.  See 
MtnB,  L.  Ins.  Co.  v.  Middleport,  124 
U.  S.  534,  8  S.  Ct.  625. 

*•  Carter  v.  Taylor,  3  Head,  30; 
Roddy's  App.  72  Pa.  St  98;  Trox- 
all  v.  Sllverthom,  45  N.  J.  Eq.  330, 
11  Atl.  684;  Fears  v.  Albea,  69  Tex. 
437,  5  Am.  St.  78,  6  S.  W.  286,  289; 
Gatewood  v.  Gatewood,  75  Va.  407. 

'"Lockwood  V.  Marsh,  3  Nev. 
138;  Denton  v.  Cole,  30  N.  J.  Eq. 
244. 

»"  Matteson  v.  Thomas,  41  111.  110. 

>"  Hazle  V.  Bondy,  173  111.  302,  50 
N.  E.  671;  Dings  v.  Parshall,  7 
Hun,  522;  Ellsworth  v.  Lockwood, 
42  N.  Y.  89,  96;  Brainard  v.  Cooper, 
10  N.  Y.  356;  Cobb  v.  Dyer,  69  Me. 
494,  498;  Rappanier  v.  Bannon 
(Md.),  8  Atl.  555;  Crippen  v.  Chap- 
pel,  35  Kan.  495,  11  Pac.  453;  Yapel 
V.  Stephens,  36  Kan.  680,  14  Pac. 
222;  McNeil  v.  Miller,  29  W.  Va. 
480,  2  S.  E.  335;  Kalscheuer  v.  Up- 
ton, 6  Dak.  449,  43  N.  W.  816;  Web- 
ber V.  Hausler,  77  Minn.  48,  79  N. 
W.  580. 

^•Shreve  v.  Hawkinson,  34  N.  J. 


Eq.  76;  Candle  v.  Murphy,  89  111. 
352;  Morgan  v.  Hammett,  23  Wis. 
30;  Fuller  v.  HoUis,  57  Ala.  435; 
Owen  V.  Cook,  3  Tenn.  Ch.  78; 
Mitchell  V.  Butt,  45  Ga.  162 ;  Fievel 
V.  Zuber,  67  Tex.  275,  3  S.  W.  273;; 
Union  Mortg.  &  Trust  Co.  v.  Peters, 
72  Miss.  1058,  18  So.  497;  Cansler 
V.  Sallis,  54  Miss.  446.  Otherwise- 
in  Louisiana:  Harrison  v.  Blsland,. 
5  Rob.  204;  Brice  v.  Watkins,  30 
La.  Ann.  21. 

"'Deerlng  v.  Winchelsea,  1 
Smith's  Lead.  Cas.  in  Eq.  154;  Clip- 
pen  V.  Chappel,  35  Kan.  495,  57  Am. 
Rep.  187;  Richmond  v.  Marston,  15- 
Ind.  134;  Spray  v.  Rodman,  43  Ind. 
225;  McClure  v.  Andrews,  68  Ind. 
97;  Faurot  v.  Neff,  32  Ohio  St.  44; 
Smith  v.  Austin,  9  Mich.  465;  Na- 
tional Bank  of  Royal  ton  v.  Gush- 
ing, 53  Vt.  321;  Beaver  v.  Slanker, 
94  111.  176;  Hough  v.  ^tna  L.  Ins. 
Co.  57  111.  318,  319,  11  Am.  Rep.  18; 
Fievel  v.  Zuber,  66  Tex.  275,  3  S. 
W.  273;  Blssell  v.  Lewis,  56  Iowa, 
231,  9  N.  W.  177;  McNeil  v.  Miller, 
29  W.  Va.  480,  2  S.  E.  335;  Binford 
V.  Adams  (Ind.),  3  N.  BS.  753;  Fay 
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loans  money  to  another  with  which  to  pay  off  a  mortgage  is  not  sub- 
rogated to  the  mortgage  security  unless  by  agreement  with  the  bor- 
rower.^^^  But  a  mortgagee  who  loaued  money  at  the  request  of 
executors,  to  pay  a  prior  mortgage  of  lands  of  the  estate,  and  also 
accrued  taxes  on  the  lands,  and  took  as  security  for  such  advances 
a  mortgage  of  the  same  lands  made  by  the  executors  in  pursuance 
of  a  license  of  the  county  court,  which  was,  however,  invalid,  is  not 
to  be  treated  as  a  volunteer  in  the  legal  sense  of  that  term,  but  is 
entitled  to  be  subrogated  to  the  rights  of  the  prior  mortgagee.*^*  A 
mortgagee  who  in  good  faith  pays  off  a  prior  judgment  is  not  a 
stranger  nor  a  volunteer,  and  is  entitled  to  be  subrogated  to  the  lien 
of  the  judgment,  though  the  mortgage  may  turn  out  to  be  void 
because  of  want  of  capacity  in  the  mortgagor  to  execute  it.*^* 


V.  Fay,  48  N.  J.  Eq.  438.  11  Atl.  122; 
Fears  v.  Albea,  69  Tex.  437,  5  Am. 
St.  Rep.  78,  6  S.  W.  286,  289;  Pease 
V.  Egan.  131  N.  Y.  262,  30  N.  E. 
102,  reversing  15  N.  Y.  Supp.  200; 
Acer  V.  Hotchkiss,  97  N.  Y.  395; 
Gans  V.  Thieme,  98  N.  Y.  225,  232; 
Sandford  v.  McLean,  3  Paige,  117, 
122;  Wilkes  v.  Harper,  1  N.  Y.  586, 
2  Barb.  Ch.  338;  Clevinger  v.  Miller, 
27  Gratt.  740;  Gatewood  v.  Gate- 
wood,  75  Va.  407;  Wilkins  v,  Gib- 
son, 113  Ga.  31,  38  S.  E.  374;  Wat- 
son V.  Wilcox,  39  Wis.  643,  20  Am. 
Rep.  63;  Pollock  v.  Wright,  15  S. 
D.  134,  87  N.  W.  584. 

"A  stranger  or  volunteer,  as  those 
terms  are  used  with  reference  to 
the  subject  of  subrogation,  is  one 
who,  in  no  event  resulting  from  the 
existing  state  of  affairs,  can  be- 
come liable  for  the  debt,  and  whose 
property  is  not  charged  with  the 
payment  thereof,  and  cannot  be 
sold  therefor.  A  payment  made  by 
one  who  was  liable  to  be  compelled 
to  make  it  or  lose  his  property  will 
not  be  regarded  as  made  by  a 
stranger  when  the  person  paying 
has  an  Interest  to  protect,  he  is  not 
a  stranger."  Arnold  v.  Green,  116 
N.  Y.  566,  23  N.  B.  1,  per  Vann,  J. 

'"Owens  V.  Johnson,  8  Bax.  265; 
Smith  V.  Neilson,  13  Lea.  461;  Van 
Winkle  v.  Williams,  38  N.  J.  Bq. 
105;  Gaskill  v.  Wales,  36  N.  J.  Eq. 
527;  Edwards  v.  Davenport,  20  Fed. 
756;  Kline  v.  Ragland,  47  Ark.  Ill, 
14  S.  W.  474. 

*"Levy  V.  Martin,  48  Wis.  198,  4 
N.  W.  35;  Chaffe  v.  Oliver,  39  Ark. 
531. 

'"Spaulding  v.  Harv€iy,  129  Ind. 


106, 28  N.  B.  323.  "If  no  question  of 
fraud  or  of  attempted  fraud  entered 
into  the  transaction,  it  is  a  clear 
case  calling  for  the  application  of 
the  doctrine  of  subrogation,  which 
does  not  depend  upon  or  grow  out 
of  the  ability  of  the  parties  to  make 
valid  contracts,  as  it  is  not  founded 
upon  contract,  either  express  or  im- 
plied, but  upon  principles  of  equity 
and  justice  intended  to  afford  pro- 
tection to  a  meritorious  creditor, 
and  prevent  the  sweeping  away  of 
the  fund  from  which  in  good  con- 
science he  ought  to  be  paid.  .  .  . 
The  fact  that  the  mortgage  proved 
to  be  void  because  the  makers  had 
not  the  legal  power  to  make  it  af: 
fords  only  stronger  reasons  why 
the  equitable  doctrine  of  subroga- 
tion should  be  invoked." 

In  Alabama  it  is  held  that  where 
one  pays  off  an  existing  mortgage 
at  the  request  of  the  mortgagor,  in 
just  expectation  that  he  would  get 
security  for  his  money  though  with- 
out previous  interest  in  the  land, 
he  thereby,  under  the  doctrine  of 
equitable  assignment,  becomes  en- 
titled to  subrogation  to  the  lien  of 
the  mortgage  so  paid  off.  Bigelow 
V.  Scott,  135  Ala.  236;  Fait  v.  Am. 
Freehold  Mortg.  Co.  132  Ala.  193. 
31  So.  623;  Scott  v.  Land,  Mort- 
gage, Ac.  Ck>.  127  Ala.  161,  28  So. 
709;  Faulk  v.  Calloway,  123  Ala. 
325,  26  So.  504;  Bolman  v.  Lohman. 
74  Ala.  507.  But  this  right  cannot 
be  availed  of  by  one  who  had  no 
agreement  or  understanding  for  a 
subrogation  nor  any  just  expecta- 
tion that  he  would  have  like  se- 
curity for  money  paid  by  him  on 
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§  874b.  Subrogation  may  arise  by  agreement  between  a  mortgage 
debtor  and  a  third  person,  whereby  the  latter,  upon  paying  the 
mortgage  debt,  is  substituted  in  place  of  the  mortgage  creditor  in 
respect  to  the  security.^^*  Upon  this  principle,  even  the  owner  of 
the  equity  of  redemption,  who,  upon  paying  one  of  several  mortgage 
notes,  agrees  with  the  mortgagee  that  he  shall  hold  the  note  in  the 
same  manner  that  the  mortgagee  held  it,  is  entitled  to  the  same 
security  and  the  same  priority  under  the  mortgage  that  a  stranger 
would  have  under  an  assignment.^^*^  In  such  case  the  mortgagee 
cannot  defeat  the  substitution  by  executing  a  release  of  the  mort- 
gage instead  of  an  assignment.^^* 

But  an  agreement  for  subrogation  made  between  a  third  person 
and  the  holder  of  the  mortgage  note,  though  assented  to  by  the 
mortgagor,  is  not  binding  upon  him  in  case  it  was  made  without 
consideration  as  to  him,  and  the  mortgage  debt  had  been  discharged 
by  payment,  so  that  there  was  nothing  to  support  the  mortgage.^^^ 

The  agreement  for  subrogation  must  be  specific  and  give  a  lien 
upon  the  mortgaged  property.  The  agreement  does  not  amount  to 
a  subrogation  if  it  is  no  more  than  a  promise  by  the  mortgagor  to 
pay  the  sum  advanced  with  interest.^^® 

Subrogation  may  be  allowed  in  favpr  of  one  who  haviilg  an  in- 
valid or  merely  a  verbal  agreement  for  the  purchase  of  land  pays  off 
a  mortgage  upon-  it.*^* 

§874o.  One  who  loans  money  on  a  defective  mortgage  for  the 
purpose  of  discharging  a  prior  valid  mortgage  upon  the  same  prop- 
erty, and  the  money  is  used  for  that  purpose,  is  ordinarily  sub- 
rogated to  the  rights  of  the.  prior  mortgagee.^*®     Thus,  where  a 


existing  mortgage.  Bigelow  v. 
Scott,  135  Ala.  236;  Fait  v.  Am. 
Freehold  Mortg.  Go.  132  Ala.  193, 
31  So.  623;  Motes  v.  Roberston,  133 
Ala.  630,  32  So.  225. 

"*  CiUzens*  Nat  Bank  v.  Wert.  26 
Fed.  Rep.  294;  Borland  v.  Stokes, 
139  Pa.  St  513,  21  AU.  86;  WilMns 
V.  Gibson,  113  Ga.  31,  38  S.  E.  374; 
Merchants'  ft  Mechanics'  Bank  y. 
Tillman,  106  Ga.  55;  31  S.  E.  794; 
Home  Sav.  Bank  v.  Bierstadt,  168 
111.  618;  48  N.  E.  161;  Draper  v. 
Ashley,  104  Mich.  527,  62  N.  W.  707 ; 
Dillon  V.  Kaufman,  58  Tex.  696; 
4Jnion  Mortg.  ftc.  Go.  v.  Peters,  72 
Miss.  1058,  18  So.  497;  Levy  v.  Mar- 
tin. 48  Wis.  198,  4  N.  W.  35;  Wilton 
V.  Mayberry,  75  Wis.  191,  43  N. 
W.  901.  , 

*"  Morrow  v.  U.  S.  Mortgage  Co. 
96  Ind.  21. 


*~Gitizens'  Nat  Bank  v.  Wert,  26 
Fed.  294. 

*"  Underwood  v.  Metropolitan 
Nat  Bank,  144  U.  S.  669,  12  Sup. 
Ct  784. 

•^"Desot  V.  Ross,  95  Mich.  81,  54 
N.  W.  694;  Kelly  v.  Kelly,  54  Mich. 
30,  47,  19  N.  W.  580.  See,  also, 
Shinn  y.  Budd,  14  N.  J.  Eq.  234; 
Brice  v.  Watkins,  30  La.  Ann.  21. 

"•Nixon  y.  JuUian,  72  Miss.  570; 
18  So.  366;  Stewart  y.  Fellows,  128 
111.  480,  20  N.  E.  657;  Dillow  v. 
Warfel,  71  Iowa,  106;  32  N.  W. 
194 ;  Champlln  v.  Williams,  9  Pa.  St 
341. 

"«8  966;  Scrivenv.  Hursh,  68 
Mich.  176.  36  N.  W.  54;  Evertson 
y.  Central  Bank.  33  Kan.  352,  6 
Pac.  605;  Zinkeison  y.  Lewis.  63 
Kan.  590,  66  Pac.  644;  Crlppcu  t. 
Ghappel,  35  Kan.  495,  11  Pac.  453, 
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third  person  advanced  money  to  pay  a  mortgage  upon  the  land  of 
a  married  woman^  and  took  a  mortgage  from  her  and  her  husband 
upon  the  same  property  for  his  security,  although  this  latter  mort- 
gage was  fatally  defective  as  against  the  husband's  creditors,  for 
the  reason  that  the  husband  had  conveyed  the  property  to  his  wife 
without  other  consideration  than  love  and  affection,  the  mortgagee 
so  advancing  the  money  was  subrogated  to  the  mortgage  which  his 
money  paid  off,  there  being  no  intervening  incumbrance.^'^  So  if 
a  loan  is  made  to  pay  an  existing  mortgage  which  is  discharged  on 
an  agreement  of  the  owner  to  give  a  new  mortgage  to  secure  the 
loan,  but  the  owner,  instead  of  fulfilling  such  agreement,  conveys 
the  land  to  a  third  person,  who  has  knowledge  of  such  agreement, 
with  intent  to  defraud  the  lender,  the  latter  is  subrogated  to  the 
rights  of  the  mortgagee  under  the  discharged  mortgage,  and  the 
discharge  will  be  ordered  to  be  cancelled.^'^    And  so  if  one  loans  on 


57  Am.  Rep.  187;  Lockwood  v. 
Marsh,  3  Nev.  138;  Hammond  v. 
Barker,  61  N.  H.  53;  Marsh  v.  Rice, 
1  N.  H.  167;  Byerly  v.  Humphrey, 
95  N.  C.  161;  Bolman  v.  Lehman, 
74  Ala.  507;  Clark  v.  Clark,  58 
Miss.  68;  Flannary  v.  Utley  (Ky.), 
5  S.  W.  878;  Kitchell  v.  Mudgett, 
37  Mich.  81;  Edinburgh  Am.  Land 
Mort.  Co.  V.  Latham,  88  Ind.  88; 
Sidener  v.  Pavey,  77  Ind.  241;  John- 
son V.  Barrett,  117  Ind.  551,  19  N. 
E.  199;  Gregory  v.  Thomas,  20 
Wend.  17;  Tolmon  v.  Smith,  85  Cal. 
280,  24  Pac.  743;  Gilbert  v.  Gilbert, 
39  Iowa,  657;  Emmert  v.  Thompson, 
49  Minn.  386,  62  N.  W.  31;  Carr  v. 
Caldwell,  10  Cal.  380;  Joyce  v. 
Dauntz,  55  Ohio  St.  538,  45  N.  E. 
900;  Amick  v.  Woodworth,  58  Ohio 
St.  86,  50  N.  E.  437;  Straman  v. 
Rechtine,  58  Ohio  St.  443,  51  N.  E. 
44;  Emmert  v.  Thompson,  49  Minn. 
386,  52  N.  W.  31,  32  Am.  St.  566; 
Baker  v.  Baker,  2  S.  D.  361,  49  N. 
W.  1064,  39  Am.  St.  776;  Haverford 
Loan  Asso.  v.  Fire  Asso.  180  Pa. 
522.  37  Atl.  179.  57  Am.  St.  657; 
Wilkins  V.  Gibson,  113  Ga.  31,  38 
S.  B.  374,  84  Am.  St.  204;  Kern  v. 
Hotaling  Co.  27  Oreg.  206,  40  Pac. 
168,   50  Am.   St.   710. 

See,  however,  ^tna  Ins.  Co.  v. 
Buck.  108  Ind.  174;  Fry  v.  Ham- 
ner,  50  Ala.  52. 

A  mortgagor  sold  the  mortgaged 
land  subject  to  a  mortgage  which 
he  had  given  for  purchase-money, 
which  the  purchaser  assumed  and 
afterwards   paid   with    money   bor- 


rowed for  the  purpose  on  a  new 
mortgage.  The  land  passed  from 
the  first  purchaser,  through  inter- 
mediate conveyances,  to  a  pur- 
chaser who  assumed  the  last  mort- 
gage. This  purchaser  paid  off  that 
mortgage  with  money  borrowed  for 
tha  purpose  on  still  another  mort- 
gage. While  the  original  mort- 
gagor held  the  land,  and  after  the 
mortgage  thereof  by  him,  a  judg- 
ment was  entered  against  him, 
which,  by  reason  of  the  omission 
of  his  middle  name,  was  not  dis- 
covered on  the  record  by  any  of  the 
subsequent  grantees.  It  was  held 
that,  as  against  a  purchaser  at  the 
sale  under  an  execution  issued  on 
such  judgment,  the  mortgagee  in 
the  last  mortgage  was  entitled  to 
be  subrogated  to  the  rights  of  the 
first  mortgagee,  and  the  purchaser 
at  the  execution  sale  took  subject 
to  the  lien  of  such  last  mortgage, 
and  on  foreclosure  could  not  main- 
tain an  action  for  restitution 
against  the  mortgagee  therein. 
Clute  V.  Emigrant  Sav.  Bank.  12  N. 
Y.  Supp.  148.  See  Emigrant  Sav. 
Bank  v.  Clute,  33  Hun.  82;  and 
§  876. 

"*Milholland  v.  Tiffany,  64  Md. 
455.  For  other  cases  supporting 
the  principle,  see  Levy  v.  Martin. 
48  Wis.  198.  4  N.  W.  35;  Gilbert 
V.  Gilbert,  39  Iowa,  657.  659:  Snel- 
llng  V.  Mclntyre,  6  Abb.  N.  C.  469; 
Chaffe  V.  Oliver,  39  Ark.  531. 

'"Wilton  V.  Mayberry,  75  Wis. 
191.  43  N.  W.  901,  17  Am.  St.  Rep. 
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A  mortgage  without  actual  notice  of  a  prior  recorded  mortgage  for 
the  purpose  of  satisfying  a  vendor's  lien  on  the  mortgaged  land 
which  was  superior  to  the  prior  mortgage^  the  second  mortgagee 
is  subrogated  to  the  vendor^s  lien  to  the  amount  that  the  money 
so  loaned  was  actually  applied  to  the  extinguishment  of  such  lien.^*^' 
Where  the  proceeds  of  a  third  mortgage  were  used  in  payment  of 
a  first  mortgage  so  far  as  they  would  go,  and  the  first  mortgagee 
then  agreed  with  the  third  mortgagee  that  the  third  mortgage  should 
have  preference  over  the  unpaid  balance  of  the  firsts  upon  a  sale 
of  the  land  it  was  held  that  the  proceeds  should  be  applied,  first, 
to  the  payment  of  the  amount  remaining  due  on  the  first  mortgage, 
the  third  mortgagee  being  subrogated  thereto;  second,  to  the  pay- 
ment of  the  second  mortgage;  and  third,  to  the  payment  of  the  bal- 
ance due  on  the  third  mortgage.^®* 

Where  mortgages  upon  a  homestead,  executed  by  husband  and 
wife,  were  cancelled,  and  a  new  mortgage  for  the  balance  due  and 
to  secure  an  additional  loan  upon  the  homestead  premises  and  other 
individual  property  of  the  husband,  executed  by  the  husband  alone, 
was  substituted,  induced  by  a  fraudulent  representation  of  the  hus- 
band that  he  was  a  "widower,''  made  at  the  time  of  the  applica- 
tion for  the  new  loan,  and  recited  in  the  new  mortgage,  the  can- 
cellation of  the  former  mortgages  was  properly  set  aside  and  the 
new  mortgage  cancelled,  in  so  far  as  it  included  the  homestead,  and 
the  original  mortgages  were  properly  foreclosed  upon  the  home- 
fitead."*« 

But  the  mere  fact  that  the  proceeds  of  a  second  mortgage  are 
used  to  pay  off  a  prior  mortgage  does  not  always  entitle  the  second 
mortgagee  to  Be  subrogated  to  the  rights  of  the  prior  mortgagee."*^ 
The  principle  of  substitution  in  such  cases  will  not  be  applied  to 
the  injury  of  any  one  who  has  acquired  interests  in  the  property 
rel3ring  upon  an  apparent  discharge  of  the  mortgage  upon  the  rec- 
ords.^®* If  a  valid  mortgage  is  discharged,  and  a  new  mortgage  is 
taken  in  its  place  which  is  adjudged  void  for  usury,  the  mortgagee 
cannot  be  subrogated  to  the  mortgage  discharged,  because  his  right 
is  based  upon  a  usurious  mortgage.*®^ 

193.    And  see  Downer  v.  Miller.  15  N.  C.  734.    And  see  Taylor  v.  Wing, 

Wis.  612;   Dorrah  v.  Hill,  73  Miss.  84  N.  Y.  471. 

787   19  So.  961.  ^^  San  Francisco  Mut.  Loan  Asso. 

«  Scott  V.  Land  Mortg.  ft  Agency  v.  Bowden,  137  Cal.  236,  69  Pac.  1059. 

Co.  127  Ala.  161.  28  So.  709;   Bol-  ^Jeffries  v.  Allen,  29  S.  C.  501, 

man  v.  Lohman,  74  Ala.  507;  Faulk  7  S.  E.  828;  Ayers  v.  Staley  (N.  J. 

V.  Calloway.   123   Ala.    325,   26   So.  Eq.).  18  Atl.  1046. 

504;   Kitchen  v.  Mudgett,  37  Mich.  ^^Gasklll  v.  Wales.  36  N.  J.  Eq. 

82;  Price  v.  Davis.  15  Ky.  L.  Rep.  527;   Lasselle  v.  Harnett,  1  Blackf. 

"120    22  S   W   316.  150. 

"*  Raleigh  Nat.  Bank  v.  Moore,  94  '"  Perkins  v.  Hall,  105  N.  Y.  539. 
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One  made  a  loan  and  took  a  mortgage  upon  property  upon  which 
there  was  at  the  time  a  prior  mortgage  which  he  paid  off  from  the 
proceeds  of  the  loan,  but  before  doing  so,  and  recording  his  mort- 
gage, several  days  elapsed,  during  which  a  third  mortgage  had  been 
given  by  the  mortgagor  and  recorded,  which  under  the  statute  gave 
it  priority.  After  the  first  mortgage  had  been  cancelled  the  third 
mortgage  which  was  then  first  of  record  was  sold  to  another  who 
bought  in  good  faith  and  in  reliance  on  the  record.  It  was  held 
that  the  second  mortgagee  was  negligent  in  not  examining  the  rec- 
ord before  cancelling  the  first  mortgage,  and  that  as  against  the 
third  mortgagee  he  was  not  entitled  to  be  subrogated  to  the  lien  of 
the  first  mortgage.^*® 

§874d.  It  is  declared  in  some  cases,  however,  that  subrogation 
shall  not  be  granted  as  a  reward  for  negligence.  On  this  principle 
it  is  not  granted  in  favor  of  one  who  has  taken  a, mortgage  to  secure 
a  loan  with  which  prior  incumbrances  are  paid  off,  without  the 
exercise  of  proper  diligence  in  the  examination  of  the  records, 
whereby  the  mortgagee  has  failed  to  discover  the  existence  of  an 
intervening  judgment  or  another  incumbrance.^**  If  one  claiming 
title  to  land  voluntarily  discharges  a  mortgage  thereon  given  by  his 
grantor,  and  it  is  subsequently  adjudged  that  another  is  the  owner 
in  fee,  these  facts  are  not  alone  suflScient  to  entitle  the  former  to 
have  the  amount  so  paid  adjudged  a  charge  upon  the  land  as  against 
the  latter."^ 


§  875.  The  role  as  to  marshalling  assets  applies,  as  between  dif- 
ferent creditors,  so  that  where  one  has  two  funds  and  the  other  only 
one  of  them,  the  former  is  required  to  satisfy  his  claim  out  of  the 
fund  upon  which  the  other  has  no  lien.^**  It  is  not  applicable  sis 
between  a  debtor  and  creditor;  and  the  mortgagor  cannot  compel  a 
mortgagee  to  resort  to  the  land,  the  equity  of  redemption  of  which 
has  been  sold  on  execution,  instead  of  proceeding  on  the  mortgage 
note  to  collect  the  debt.^®^  The  purpose  of  the  doctrine  of  marshal- 
ling assets  is  the  protection  so  far  as  possible  of  subsequent  inter- 

12  N.  B.  48;  Baldwin  .v.  Moffett,  94  leged.    It  does  not  appear  that  de- 

N.  Y.   82;    Terwllliger  v.   Beecher,  fendant  owes  plaintiff  any  duty  in 

58  Hun,  605,  11  N.  Y.  Supp.  834.  respect  to  the  land,  or  otherwise  to 

"•Coonrod  v.  Kelly,  119  Fed.  841.  reimburse  him,  or  to  have  the  lien 

"•  Port  Dodge  Bldg.  ft  Loan  Asso.  of   the   mortgage   restored,    or   the 

V.  Scott,  86  loWa.  431,  53  N.  W.  283;  amount  paid  to  discharge  the  same 

Mather  v.  Jenswold,  72  Iowa,  550,  made  a  charge  on  the  land."     Per 

32  N.  W.  512,  34  N.  W.  327.  Vanderburgh,  J. 

^"'Wadsworth  v.  Blake,  43  Minn.  »"Ball  v.  Setzer.  38  W.  Va.  444, 

509.  45  N.  B.  1131.    "There  does  not  10  S.  E.  798;  Sherron  v.  Acton  (N. 

appear  to  be  any  ground,  legal  or  J.),  18  Atl.  978. 

equitable,  upon  which  such  a  claim  *•*  Rogers  v.   Meyers,    68   111.   92. 

can  be  supported  upon  the  facts  al-  See  §§  728,  16SS. 
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ests ;  and  it  must  not  be  applied  to  the  mortgagee's  injury."*  Thus 
a  mortgagee  having  two  mortgages  upon  land  and  the  crops  upon  it 
cannot  be  required  by  a  sebsequent  mortgagee  of  the  crops  only  to 
apply  a  portion  of  the  proceeds  of  a  sale  imder  his  first  mortgage 
to  the  payment  of  his  second  mortgage^  so  as  to  leave  the  proceeds  of 
the  crops  for  the  mortgagee  having  security  upon  them,  when  the 
entire  proceeds  of  the  sale  are  insufficient  to  satisfy  the  first  mort- 
gaged-*^ It  must  always  appear  that  the  securities  belong  to  a 
common  creditor.**' 

The  owner  of  two  tracts  of  land  mortgaged  one  of  them,  and 
some  time  afterwards  mortgaged  the  other  to  another  person.  A 
judgment  had  in  the  mean  time  become  a  lien  upon  all  the  mort- 
gagor's land.  It  was  held  that  the  first  mortgagee  could  insist 
upon  having  the  judgment  satisfied  out  of  the  tract  not  covered  by 
his  mortgage;  and  as  the  second  mortgagee  took  his  mortgage  with 
constructive  notice  of  the  prior  mortgage,  and  of  the  prior  judg- 
ment, the  first  mortgagee  was  entitled  to  the  same  equity  against 
the  second  mortgagee.*"*  Where  there  is  a  prior  mortgage  upon  two 
parcels  of  land  and  a  subsequent  mortgage  upon  one  of  them,  the 
fact  that  the  owner  afterwards  declares  a  homestead  in  respect  of 
the  land  not  embraced  in  the  second  mortgage  does  not  interfere 
with  the  equitable  right  of  the  junior  mortgagee  to  compel  the 
first  mortgagee  to  resort  in  the  first  instance  to  the  parcel  upon 
which  the  homestead  is  declared.*"^ 

If  a  prior  mortgagee  has  taken  collateral  security  for  the  mort- 
gage debt,  a  subsequent  mortgagee  may  compel  him  to  apply  the 
proceeds  of  such  collateral  to  the  discharge  of  such  debt  before  re- 
sorting to  the  mortgaged  land  *  and  it  is  not  necessary  that  it  should 
appear  that  the  subsequent  mortgagee  knew  at  the  time  he  took  his 
mortgage  that  the  prior  mortgagee  had  the  collateral  security,  or 
that  he  took  it  relying  on  the  equitable  right  to  compel  the  mar- 
shalling of  the  assets.**® 

§  876.  The  test  of  the  right  of  subrogation  is  foxmd  in  answer  to 
the  inquiry  whether  the  person  who  paid  the  mortgage  debt  is  the 
one  whose  duty  it  was  to  pay  it  first  of  all;  if  the  debt  was  not 
primarily  his,  and  he  only  occupied  the  position  of  a  surety  to  the 
mortgagor,  he  is  entitled  to  be  subrogated  to  the  position  of  the 

"•  Detroit  Sav.  Bank  v.  Truesdlll,  *••  Robeson's  App.  117  Pa.  St.  628» 

38  Mich.  430.  12  Atl.  51. 

^  Knight  V.   Rountree,  99   N.  C.  ^  Abbott  v.  Powell,  6  Sawyer,  91. 

389,  6  S.  B.  762.  ^"Sherron  v.  Acton    (N.  J.),  1& 

"Rogers  v.  Blum,  56  Tex.  1.  Atl.  978. 
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mortgagee  when  he  has  paid  the  debt  ;"•  but  if  the  debt  is  the  debt 
of  the  person  who  paid  it,  or  is  a  debt  which  he  has  covenanted  to 
pay,  his  payment  of  it  raises  no  right  of  subrogation,  but  is  simply 
a  performance  of  his  own  obligation  or  covenant.*^ 

A  mortgage  discharged  of  record  may  be  reinstated  when  it  has 
been  paid  by  one  who  has  bought  the  premises  subject  to  the  mort- 
gage, and  in  ignorance  of  the  existence  of  a  judgment  lien  or  other 
incumbrance  subsequent  to  the  mortgage.^®*  Upon  payment  he  is 
-entitled  to  all  the  rights  of  the  mortgagee,  and,  according  to  the  law 
in  New  York,  to  an  assignment  of  the  mortgage ;  and,  having  caused 
it  to  be  satisfied  under  circumstances  authorizing  an  inference  of  a 
mistake  of  fact,  equity  will  presume  such  mistake  and  give  him  the 
benefit  of  the  equitable  right  of  subrogation.^^* 

A  purchaser  of  land  subject  to  a  mortgage  borrowed  money  on  a 
second  mortgage  with  which  to  pay  the  first.  This  purchaser  sold 
the  land  to  another,  who  paid  the  second  mortgage  by  giving  a 
third.  At  the  time  of  the  first-named  sale,  there  was  a  judgment 
against  the  owner  which  the  subsequent  purchasers  did  not  discover 
because  the  owner^s  middle  name  was  omitted  from  the  record  of 
the  judgment.  The  land  was  sold  on  execution  upon  this  judg- 
ment, which  was  subject  to  the  lien  of  the  first  mortgage,  but  was 
prior  to  the  second  and  third  mortgages.  But  it  was  held  that  the 
third  mortgagor  was  subrogated  to  the  rights  of  the  first  mortgagee, 
and  that  therefore  the  purchaser  at  the  execution  sale  took  subject 
to  the  lien  of  the  third  mortgage.*^* 

§  877.  When  a  mortgage  is  paid  by  one  entitled  to  redeem  who  is 
under  no  obligation  to  pay  it,  although  he  does  not  take  a  formal  as* 
signment  of  it,  he  is  subrogated  to  the  rights  of  the  mortgagee  in 
the  mortgaged  property,  and  holds  the  title  so  acquired  as  against 


"•  Bank  of  U.  S,  v.  Peter,  13  Pet 
123.  Arkansas:  Pickett  v.  Mer- 
chants' Nat.  Bank,  32  Ark.  346,  375. 
lUinols:  Young  v.  Morgan,  89  111. 
199.  11  Chic.  L.  N.  46;  Flagg  v. 
Qeltmacher,  98  111.  293;  Hazle  v. 
Bondy,  173  111.  302,  50  N.  B.  671, 
quoting  text.  Indiana:  Hanlon  v. 
Doherty.  109  Ind.  37,  9  N.  E.  782. 
TTew  York:  Russell  v.  Plstor,  7  N. 
Y.  171,  57  Am.  Dec.  509;  Klock  v. 
Cronkhite,  1  Hill,  107;  Tice  v.  An- 
nin.  2  Johns.  Ch.  125;  McOiven  v. 
Wheelock,  7  Barb.  22;  Rogers  v. 
Traders'  Ins.  Co.  6  Paige,  583;  Mil- 
ler v.  Wlnchell,  70  N.  Y.  437. 

*»  McLure  v.  Melton,  34  S.  C.  377. 
18  S.  E.  615;   Kellogg  v.  Colby,  83 


Iowa,  513,  49  N.  W.  1001;  Evans  v. 
Rhea,  12  Ky.  L.  Rep.  224.  14  S.  W. 
82.  See  McCam  v.  Wilcox,  106 
Mich.  64,  63  N.  W.  978. 

"^Gerdine  v.  Menage,  41  Minn. 
417,  43  N.  W.  91;  Brewer  v.  Nash. 
16  R.  I.  458,  17  Atl.  857;  Betts  v. 
Sims,  35  Neb.  840,  53  N.  W.  1005. 

*«  Barnes  v.  Mott,  64  N.  Y.  397. 
21  Am.  Rep.  625.  And  see  Young 
V.  Morgan,  89  111.  199;  McNeil  v. 
Miller,  29  W.  Va.  480,  2  S.  E.  335. 

""Emigrant  Ind.  Sav.  Bank  v. 
Clute,  114  N.  Y.  634,  21  N.  E.  1021. 
affirming  37  Hun,  644;  Clute  v.  Em- 
merich, 99  N.  Y.  842,  2  N.  E.  6, 
See  S  8740. 
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subsequent  incumbrances,  although  he  had  also  acquired  the  equity 
of  redemption.  In  such  case  no  proof  of  intention  on  his  part  to 
keep  the  mortgage  alive  is  necessary  to  give  him  the  benefit  of  it. 
His  payment  of  the  mortgage  and  his  relation  to  the  estate  are  in 
aid  of  his  title  .to  strengthen  and  uphold  it.*** 

A  wife  who  has  paid  a  balance  remaining  due  on  a  mortgage 
executed  by  her  husband  and  herself  for  his  debt,  after  his  death  is 
entitled  to  be  subrogated  to  the  right  of  the  mortgagee  to  the  ex- 
tent of  the  balance  so  paid.  The  debt  was  the  debt  of  the  husband, 
and  the  wife  was  under  no  personal  obligation  to  pay  it.  Having 
the  right  to  redeem  by  virtue  of  her  life  estate  in  the  property,  she 
is  entitled  to  subrogation.***" 

A  purchaser  of  mortgaged  land  for  full  value,  under  a  convey- 
ance with  full  covenants  of  warranty,  is  entitled,  upon  paying  the 
mortgage  debt,  to  enforce  it  against  the  mortgagor,  although  he  has 
released  the  covenants,  unless  it  be  shown  that  the  grantee  assumed 
the  mortgage  debt,  or  the  mortgagor  paid  to  the  purchaser  the 
amount  of  the  outstanding  mortgage.*o« 

When  a  third  person,  at  the  instance  of  the  mortgagor,  pays  part 
of  the  mortgage  debt,  but  takes  no  assignment  of  the  mortgage. 


"^  Calif omla:  Swain  v.  Stockton 
Sav.  Soc.  78  Cal.  600.  21  Pac.  365. 
BiBtriot  of  Columbia:  Taylor  v.  Mac- 
Oreal,  15  App.  D.  C.  32.  IlUnoiB: 
Watson  V.  Gardner,  119  111.  312,  10 
N.  E.  192;  MagiU  v.  De  Witt  Co. 
Bank,  126  111.  244,  19  N.  E.  295,  26 
in.  App.  381.  Indiana:  Hoi  ten  v. 
Board  of  Comm'rs,  55  Ind.  194;  Ca- 
rithera  v.  Stuart,  87  Ind.  424;  Bra- 
den  V.  Graves,  85  Ind.  92,  quoting 
text;  Erwin  v.  Acker,  126  Ind.  133, 
25  N.  E.  888;  Whipperman  v.  Dunn, 
124  Ind.  349,  24  N.  E.  166.  Iowa: 
White  V.  Hampton,  13  Iowa,  259; 
Warren  v.  Hayzlett,  45  Iowa,  235; 
Hubbard  v.  Le  Barron,  110  Iowa, 
443,  81  N.  W.  681.  Louisiana:  See 
Well  V.  Enterprise  CJo.  42  La.  Ann. 
492,  17  So.  622;  Nichols  v.  His 
Creditors,  9  Rob.  476.  Maine: 
Cobb  V.  Dyer,  69  Me.  494;  Kinsley 
V.  Davis,  74  Me.  498.  Itaryland: 
Rappanier  v.  Bannon  (Md.),  13  Atl. 
627.  Massacliusetts:  Guckian  v. 
Riley  135  Mass.  71;  Short  v.  Cur- 
rier, 153  Mass.  182,  26  N.  E.  444; 
Bruce  v.  Bonney,  12  Gray,  107; 
Willcox  V.  Foster,  132  Mass.  320. 
Missouri:  Long  v.  Long,  111  Mo.  12, 
19  S.  W.  537.  New  Hampshire:  Ba- 
con  V.    €k>odnow,    59    N.    H.    415; 
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Kelly  V.  Duff.  61  N.  H.  435;  Ham- 
mond V.  Barker,  61  N.  H.  53.  Hew 
Jersey:  Robinson  v.  Urquhart,  12 
N.  J.  Eq.  515 ;  Tradesman's  Building 
Asso.  V.  Thompson,  32  N.  J.  Eq.  133; 
Coe  V.  N.  J.  Midland  R.  Co.  31  N.  J. 
Eq.  105,  135;  Banta  v.  Vreeland,  15 
N.  J.  Eq.  103;  Coudert  v.  Coudert, 
43  N.  J.  Eq.  407,  5  Atl.  722.  New 
York:  Johnson  v.  Parmely,  14  Hun, 
398;  Arnold  v.  Green,  116  N.  Y.  566; 
23  N.  B.  1;  Barnes  v.  Mott,  64  N. 
Y.  397;  Everson  v.  McMuUen,  113 
N.  Y.  293,  21  N.  E.  52.  South  Da- 
kota: Home  Inv.  Co.  v.  Clarson,  15 
S.  D.  513,  90  N.  W.  153;  Upton  v. 
Hugos,  7  S.  D.  476,  64  N.  W.  523; 
Bank  v.  Brock,  13  S.  D.  409,  83  N. 
W.  436;  Ricker  v.  Stott,  13  S.  D. 
208,  83  N.  W.  47.  Texas:  Fears  v. 
Albea,  69  Tex.  437,  6  S.  W.  286.  289. 
quoting  text.  Vermont:  Walker  v. 
King,  45  Vt.  525,  44  Vt.  601;  Whee- 
ler V.  Wlllard,  44  Vt.  640;  Ward 
V.  Seymour,  51  Vt.  320;  Tichout  v. 
Harmon,  2  Aik.  37.  Virginia:  Gate- 
wood   V.   Gatewood,  75  Va.  407. 

**Ohmer  v.  Boyer,  89  Ala.  273, 
7  So.  663. 

«"  Murray  v.  Fox,  104  N.  Y.  382, 
10  N.  B.  864. 
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and  no  agreement  for  any,  he  is  not  thereby  subrogated  to  the  right 
of  the  mortgagee  as  against  a  subsequent  incumbrance;  to  effect 
this  there  must  be  something  more  than  mere  payment  and  silent 
receipt  of  the  money  by  the  mortgagee.*®^  It  is  only  when  the  right 
of  subrogation  is  expressly  stipulated  for  that  a  partial  payment  can 
be  regarded  as  effecting  a  pro  rata  assignment.***  But  if  a  third 
person  pays  the  whole  of  the  mortgage  debt  at  the  request  of  the 
mortgagor,  and  receives  the  note  and  mortgage  as  a  security  for 
the  money  advanced,  he  is  in  equity  subrogated  to  the  rights  of  the 
mortgagor.***  If  one  makes  a  loan  upon  a  second  mortgage  under 
an  agreement  with  the  mortgagor  that  it  should  be  applied  to  extin- 
guish the  first  mortgage,  and  part  of  the  loan  was  actually  so  ap- 
plied, the  second  mortgagee  is  entitled  to  a  decree  subrogating  him 
to  the  rights  of  the  first  mortgagee  on  payment  of  the  balance  due 
on  the  first  mortgage.*^*  It  is  suflScient  to  entitle  the  third  person 
making  the  advance  for  the  mortgagor,  or  other  person  interested 
in  the  property  for  the  payment  of  a  mortgage  upon  it,  that  the 
advance  was  made  upon  the  promise  or  reasonable  expectation  that 
the  mortgage  would  be  assigned  as  security  for  the  advances.*^* 

^Virginia  v.  Ches.  ft  Ohio  Canal  debtor  after  a  time  made  default 

Go.  32  Md.  501,  546;   Swan  v.  Pat-  in  the  payment  of  Interest,  but  the 

terson,  7  Md.  164;  Collins  v.  Adams,  agent  as  the  interest  became  due 

53  Vt.  433;   Troxell  v.  Silverthom,  advanced   the  money,   in   order   to 

45  N.  J.  Bq.  330,  11  Atl.  684,  19  Ati.  maintain   his   credit  with   his  cus- 

622;   Richardson  v.  Traver,  112  U.  tomer.     This   was   done   with   the 

S.  423,  5  Sup.  Ct.  201;  Rice  v.  Mor-  knowledge  and  consent  of  the  mort> 

ris,  82  Ind.  204;  Kline  v.  Ragland,  gagor,  but  not  at  his  request.     It 

47  Ark.  Ill,  14  S.  W.  474;  Rodman  was  held  that  the  agent  was  not 

v.  Sanders,  44  Ark.  504;   Greer  v.  entitled    to   be    subrogated    to    the 

Chester,    7    Humph.    77;    Bunn    v.  rights  of  th6  holder  of  the  notes, 

Lindsay,  95  Mo.  250,  7  S.  W.  473;  so  as  to   require   a  junior  Incum- 

Evans    v.    Halleck,    83    Mo.    376;  brancer  to  refund  such  interest  in 

Price    V.    Courtney,    87    Mo.    387;  order    to    redeem;     but    that    the 

Kleimann    v.    Geiselman,    114    Mo.  agent  was  entitled  to  be  subrogated 

437,  21  S.  W.  796;   Johnson  v.  Bar-  to  the  rights  of  the  holder  of  the 

rett,   117   Ind.   551,  19   N.   E.   199;  notes,  as  regards  interest  paid  by 

Detroit    Ins.    Co.    v.    Asplnall,    48  him  after  having  purchased  a  jun- 

Mich.  238;   Focke  v.  Weishuhu;  55  ior  incumbrance  on  the  same  prop- 

Tex.   33;    Fears  v.  Albea,   69   Tex.*  erty.     Grady   v.   O'Reilly,   116   Mo. 

437,   6   S.  W.  286;    Hubbard  v.  Le  346,  22  S.  W.  798. 

Barron,   110   Iowa,   443,   81   N.   W.  •■Loeb  v.  Fleming,  15  111.  App. 

681.  503. 

When    subrogated    to    rights    of  «» Caudle  v.  Murphy,  89  111.  352; 

mortgagee    upon    pasrlng    part    of  Focke   v.    Weishuhu,    55    Tex.    33; 

mortgage,  Smith  v.  Dinsmoor,  11^  Johnson   v.   Moore,   33  Kan.   90,   5 

111.  656,  4  N.  E.  648;  Young  v.  Mor-  Pac.  406;  Lowenthal  v.  McCormick, 

gan,  89  111.  199.  101   111.   143;    Emigrant  Sav.   Bank 

One  whose  business  was  that  of  v.  Clute,  33  Hun,  82  affirmed  2  Sil- 

a  financial  agent  made  a  loan  on  vernail,  340. 

a  note  and  mortgage,  which  he  re-  "'Qulnlan  v.  Stratton,  128  N.  Y. 

sold  to  a  customer  at  a  rate  which  659,  28  N.  E.  529. 

left  to  the  agent  a  profit  of  two  per  "»Gans  v.  Thieme,  93  N.  Y.  225; 

cent,  of  the  interest  reserved.    The  Fievel  v.  Zuber,  67  Tex.  275;  Nor- 
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Even  if  a  person  advancing  money  to  pay  a  mortgage^  under  an 
agreement  with  the  owner  of  the  equity  of  redemption  that  it  should 
be  assigned  to  him  as  security  for  the  money  advanced,  or  that  other 
valid  security  upon  the  property  should  be  given,  takes  a  discharge 
of  the  mortgage,  he  is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee  and  have  the  discharge  vacated.*** 

§  877a.  Subrogation  is  not  allowed  where  the  rights  of  innooent 
pnrchasers  have  intervened.  When  a  prior  mortgage  has  been  satis- 
fied of  record,  the  recorded  certificate  of  satisfaction  not  showing 
by  whom  payment  was  made,  a  purchaser  who  has  no  other  notice 
than  the  record  gives  him  may  assume  that  it  was  made  by  the  per- 
son upon  whom  was  the  primary  duty  to  make  it.  The  fact  that  it 
appears  of  record  that,  had  some  other  person  made  the  payment, 
he  would  have  been  entitled  to  subrogation,  does  not  put  the  pur- 
chaser upon  inquiry  to  ascertain  if  such  person  did  not  make  it. 
One  redeeming  from  execution  or  mortgage  sale  is  a  purchaser  for 
value  of  whatever  interest  he  acquires  by  the  redemption,  as  fully 
as  if  he  had  purchased  the  certificate  of  sale  from  the  purchaser  and 
paid  for  it."» 

Subrogation  is  an  equitable  right  and  will  not  be  enforced  when 
it  would  work  injustice  to  others  having  equal  equities.***  * 

But  if  a  third  person  furnishes  money  to  enable  a  mortgagor  to 
pay  oflf  a  mortgage  upon  the  promise  of  the  latter  to  give  the  lender 
a  first  mortgage  upon  the  premises,  and  the  first  mortgage  is  dis- 
charged, and  after  some  delay  a  new  mortgage  is  given  to  the  lender, 
this  does  not  take  precedence  of  a  judgment  lien,***  or  of  a  second 
mortgage  which  was  outstanding  upon  the  property,  and  duly  re- 
ton  V.  Hlgkleyman,  88  Mo.  621;  Newhall,  68  Mich.  641,  36  N.  W. 
Yaplc  V.  Stephens,  36  Kan.  680,  14  669;  Wilton  v.  Mayberry,  75  Wis. 
Pac.  222.  191,  43  N.  W.  901,  17  Am.  St  Rep. 

In  LoulBlaiia,  when  the  person  193;  Lockwood  v.  Marsh,  3  Nev.  138. 
mal>  ^g  the  payment  has  no  inter-  ^Ahern  v.  Freeman,  46  Minn, 
est  in  discharging  the  debt,  he  is  156,  48  N.  W.  677;  Oerdine  v.  Men- 
not  entitled  to  subrogation  unless  age,  4i  Minn.  417,  43  N.  W.  81; 
he  can  show  an  agreement  for  it.  Richards  v.  Griffith,  92  Cal.  493,  28 
made  at  the  time  of  payment,  form-  Pac.  484;  Arnold  v.  Green,  116  N. 
ally  executed  before  a  notary  and  Y.  566,  23  N.  E.  1;  Bunn  v.  Lind- 
witnesses.  Harrison  v.  Bisland,  5  say,  95  Mo.  260,  7  S.  W.  473.  6  Am. 
Rob.  204;  Hoyle  v.  Cazabat,  25  La.  St.  Rep.  48;  Hargis  v.  Robinson, 
Ann.  438;  Brice  v.  Watkins,  30  La.  63  Kan.  686,  66  Pac.  988. 
Aim.  21;  Hobgood  v.  Schuler,  44  La.  "*  Ahem  v.  Freeman,  46  Minn.  156, 
Ann.  537, 10  So.  812.  48  N.  W.  677,  24  Am.  St.  Rep.  206. 

Morgan  v.  Hammett,  23  Wis.  30;  »«Makeel  v.  Hotchkiss,  190  111. 
Crippen  v.  Ghappel,  35  Kan.  495,  11  311.  60  N.  E.  524. 
Pac.  453;  Bolman  v.  Lohman,  74  ^  Richards  v.  Griffith,  92  Cal.  493, 
Ala.  507;  Baker  v.  Baker,  2  S.  D.  28  Pac.  484,  27  Am.  St.  Rep.  156; 
261,  49  N.  W.  1064;  Downer  v.  Mil-  Persons  v.  Schaeffer,  65  Cal.  79,  3 
ler.  15  Wis.  612;  Levy  v.  Martin,  48  Pac.  94. 
Wis.    198,   4   N.   W.    35;    White   v. 
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corded,  but  of  which  the  lender  had  no  actual  notice;  especially 
as  against  an  assignee  of  such  mortgage  who  in  good  faith,  and 
without  knowledge  of  the  agreement  under  which  the  money  was 
borrowed  for  the  payment  of  the  first  mortgage,  took  his  assign- 
ment after  the  discharge  of  the  first  of  record.*** 

§  878.  Where  a  mortgfagee  has  been  compelled,  for  his  own  pro- 
tection, to  pay  the  amount  of  a  prior  mortgage  upon  the  propert}% 
and,  instead  of  taking  an  assignment  of  the  mortgage  so  paid,  this 
is  discharged  of  record,  he  is  nevertheless  entitled  to  indemnify  him- 
self for  this  payment  out  of  the  mortgaged  estate.**^     But  if,  in 

"•Pears  y.  Albea.  69  Tex.  437,  6  S.  204,  47  N.  W.  850;  Porter  v.  Van- 
W.  286,  289,  quoting  text;  Holt  v.  derlln,  146  Pa.  St.  138,  23  AU.  350; 
Baker,  58  N.  H.  276,  278.  "The  Farrell  v.  Lewis,  56  Conn.  280,  14 
plaintiff  does  not  bring  his  case  Atl.  931 ;  Mix  v.  Hotchkiss,  14  Conn, 
within  the  principle  of  the  cases  32;  Sheldon  v.  Hoffnagle,  51  Hun, 
cited.  He  did  not  own  and  was  478;  In  re  Coster,  2  Johns.  Ch.  503; 
not  purchasing  the  equity  of  re-  Bush  y.  Wadsworth,  60  Mich.  255, 
demption  in  the  land,  and  then  pay-  27  N.  W.  532 ;  Manwaring  y.  Powell, 
ing  the  prior  mortgage  without  no-  40  Mich.  371;  Towle  v.  Holt,  14  N. 
tice  of  the  subsequent  one.  He  did  H.  61;  Wilkins.y.  Gibson,  113  Ga. 
not  own  a  subsequent  mortgage  and  31,  38  S.  E.  374. 
ants'  mortgage  interyening.  He  In  Horth  Dakota  it  is  proyided  by 
had  no  interest  in  or  security  on  statute  that  a  lien  holder  who  is  re- 
the  estate  to  protect,  but  made  a  quired  to  pay  a  prior  lien  for  his 
loan  of  money  to  the  mortgagor,  own  protection  may  collect  the 
on  his  statement  that  he  was  bor-  amount  as  a  part  of  the  claim  se- 
rowing  the  money  to  pay  the  first  cured  by  his  own  lien.  Rey.  Code, 
mortgage,  and  that  the  plaintiff  §  4676.  Foster  y.  Furlong,  8  N.  D. 
should  haye  a  first  mortgage  on  the  282,  78  N.  W.  986. 
land  as  security.  By  loaning  the  "While  a  mere  yolunteer,  with  no 
money  to  mortgagor,  and  trusting  obligation  to  pay  or  interest  to  pro- 
him  to  furnish  security  as  good  tect,  is  not  entitled  to  its  aid,  it  is 
as  the  first  mortgage,  he  enabled  frequently  applied  in  fayor  of  a  yen- 
him  to  make  a  record  of  the  dis-  dee  of  incumbered  real  estate  who, 
charge  of  that  mortgage,  and  post-  although  not  personally  liable,  has 
pone  his  security  to  the  defendants'  paid  the  debt  of  another  which  is 
mortgage.  The  defendants  purchased  a  charge  upon  the  land,  and  which, 
their  mortgage  on  the  faith  of  a  rec-  if  not  paid,  might  cause  him  to  lose 
ord  showing  the  discharge  of  the  first  his  interest  therein.  Under  r  such 
mortgage  and  no  prior  incum-  circumstances,  the  debt,  although 
brance,  and  neither  they  nor  their  paid  and  satisfied  in  form,  is  re- 
assignor  had  any  notice  of  the  garded  in  equity  as  neither  paid 
plaintiff's  transaction  with  the  mort-  nor  satisfied  in  fact;  but,  by  opera- 
gagor.  If  the  parties  are  equally  tlon  of  law,  the  former  holder  ceases 
innocent,  and  one  must  suffer  from  to  be  the  creditor,  while  the  person 
the  conduct  of  the  mortgagor,  the  paying  takes  his  place  as  owner  of 
plaintiff,  who  enabled  him  to  occa-  the  debt  and  security  unimpaired, 
sion  the  loss,  should  sustain  it"  Where,  within  the  limitations  sug- 

*"%   1080;    Rappanier  y.   Bannon  gested,   benefit  may   result   to   the 

(Md.),  8  Atl.  555;   Bbert  y.  Gerd-  person    paying   without    Injury    to 

ing,  116  111.  216,  5  N.  E.  591;  Tyr-  the  person  who, should  pay,  equity 

rell  y.  Ward,  102  111.  216;  Smith  y.  casts  the  burden  upon  the  latter, 

Dlnsmore,  16  111.  App.  115;  Taylor  who  ought  in  fairness  to  bear  it, 

y.  Heggie,  83  N.  C.  244;  Kalscheuer  proyided  it  will  not  work  injustice, 

y.  Upton,  6  Dak.  449,  43  N.  W.  816;  or  disturb  the  righto  of  other  cred- 

Long  y.   Long,   111  Mo.   12,   19   S.  iters  of  a  common  debtor."   Arnold 

W.  537;   Hull  y.  Godfrey,  31  Neb.  y.  Green,  116  N.  Y.  666,  23  N.  K  1, 
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the  mean  time^  a  bona  fide  purchaser^  relying  upon  the  record^  has 
bought  the  estate  subject  only  to  the  second  mortgage^  the  amount 
of  the  first  mortgage  so  paid  cannot  be  claimed  out  of  the  estate 
as  against  him.  Where^  however^  the  whole  amount  claimed  by 
the  junior  mortgagee  upon  his  own  mortgage^  and  that  paid  ofE  by 
him,  was  less  than  the  amount  of  his  own  mortgage  and  interest  as  it 
stood  upon  the  record,  he  was  allowed,  in  a  suit  against  him  for 
redemption,  to  reimburse  himself  for  the  sum  so  paid.*^* 

When  a  junior  incumbrancer  redeems  from  a  prior  lien,  interme- 
diate  or  subsequent  incumbrancers,  in  equity,,  must  refund  the  re- 
demption money,  or  pay  all  liens  anterior  to  theirs,  before  they  can 
enforce  their  claims  upon  the  property.  The  junior  mortgagee,  by 
redeeming  from  the  prior  mortgage,  is  subrogated  to  the  rights  of 
the  first  mortgagee.*^*  If  it  were  otherwise,  it  would  be  impossible, 
in  a  large  number  of  cases,  for  a  junior  mortgagee  to  secure  his 
debt,  as  the  first  mortgagee  is  not  obliged  to  assign  his  mortgage  on 
payment."® 

If  a  junior  mortgagee,  who  has  agreed  with  his  mortgagor  to  take 
care  of  other  incumbrances  upon  the  property,  purchases  or  pays  a 
prior  lien  covering  this  and  other  property,  he  may  afterwards  as- 
sert such  lien  against  the  other  property.^^* 

A  second  mortgagee  who  has  paid  taxes  or  other  assessments 
upon  the  mortgaged  property  is  entitled  by  equitable  subrogation 


per  Vann*  J.,  citing  Johnson  v.  Zink, 
51  N.  Y.  333;  Cole  v.  Malcolm,  66 
N.  Y.  363;  Twombly  v.  Caasidy,  82 
N.  Y.  155;  Gans  v.  Thieme,  93  N. 
Y.  225,  232;  Averill  v.  Taylor,  8 
N.  Y.  44,  51. 

"Davis  V.  Winn,  2  Allen.  111. 

"*Milligan's  App.  104  Pa.  St.  503; 
Clark  V.  Mackin,  95  N.  Y.  346;  Tar- 
bell  V.  Durant,  61  Vt  516,  17  Atl. 
44.  But  where  a  senior  mortgagee 
purchased  the  mortgaged  premises 
on  foreclosure,  and  afterwards  quit- 
claimed to  a  junior  mortgagee,  who 
paid  in  full  the  debt  secured  by  the 
senior  mortgage,  afterwards  it  was 
adjudged  that  no  title  passed  by  the 
sale.  The  junior  mortgagee  then 
sold  under  his  own  mortgage  and 
bid  in  the  property,  and  took  a  deed 
which  passed  to  him  the  legal  title 
and  entered  into  possession.  It 
was  held  that  such  junior  mortga- 
gee, while  retaining  such  title  and 
possession,  and  seeking  to  foreclose 
the  mortgagor's  equity  of  redemp- 
tion under  the  senior  mortgage,  was 
not  entitled  to  be  subrogated  to  the 
rights  of  the  holder  of  that  mort- 


gage. Long  y.  Long,  111  Mo.  12,  19 
S.  W.  537.  The  court  say:  "If 
plaintiff  is  the  legal  owner  of  the 
premises,  he  has  no  occasion  to 
come  into  a  court  of  equity  and  no 
right  to  come  into  a  court  of  equity, 
to  foreclose  an  equity  of  redemption 
in  the  defendant  which  no  longer  ex- 
ists." 

«Flachs  V.  Kelly,  30  111.  462; 
Downer  v.  Fox,  20  Vt.  388;  Wood 
V.  Hubbard,  50  Vt  82;  Ward  v.  Sey- 
mour, 51  Vt  320;  Shimer  v.  Ham- 
mond, 51  Iowa,  401,  1  N.  W.  656. 
See  §  1086.  Otherwise  in  New  York, 
§  1087.  In  that  State,  upon  the  fore- 
closure of  a  senior  mortgage,  a  jun- 
ior mortgagor  paying  the  mortgage 
under  foreclosure  in  full,  with  costs, 
is  entitled  to  an  assignment  of  the 
mortgage  judgment  for  sale;  and 
this  relief  may  be  granted  upon  mo- 
tion, without  a  previous  tender. 
Citizens'  Sav.  Bank  v.  Foster,  22 
Abb.  New  Cas.  425.  6  N.  Y.  Supp. 
420. 

«McBride  v.  Wakefield,  58  Neb. 
442,  78  N.  W.  713. 
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to  hold  the  lien  of  such  taxes  or  assessments  even  as  against  the 
first  m(  ftgagee.***  But  his  payment  of  interest  or  interest  coupons 
due  under  the  first  mortgage  does  not  entitle  liiyn  to  any  equitable 
subrogction^  or  to  an  assignment  of  any  interest  under  the  first  mort- 
gage."* But  it  seems  that  he  may  add  the  amount  paid  to  the  sum 
secured  by  his  own  mortgage^  and  upon  foreclosure  of  his  own  mort- 
gage he  should  be  allowed  the  sum  so  paid  upon  proof  that  it  was 
necessarily  paid  to  protect  his  own  security.*** 

But  a  voluntary  payment  by  a  mortgagee  of  claims  against  the 
mortgaged  property,  which  it  was  not  necessary  for  his  own  protec- 
tion that  he  should  pay,  does  not  entitle  him  to  be  subrogated  to 
the  rights  of  the  creditors  whose  liens  he  has  discharged.*** 

The  same  rule  prevails  when  the  mortgagor  sells  and  conveys  a 
portion  of  the  mortgaged  premises,  subject  to  the  mortgage,  and 
the  purchaser  retains  enough  of  the  purchase-money  to  satisfy  the 
mortgage  and  agrees  to  pay  it:  the  mortgagor  and  purchaser  stand 
in  the  relation  of  principal  and  surety  as  to  the  mortgage  debt,  and 
the  premises  sold  are  primarily  chargeable  with  the  payment  of  it*** 
If  the  mortgagor  be  compelled  to  pay  the  debt,  he  is  subrogated  to 
the  rights  of  the  mortgagee  8gain3t  the  land.**^ 

If  one  joint  mortgagor,  or  one  partner,  in  order  to  protect  his 
interest,  pays  the  joint  debt,  he  is  subrogated  to  the  interest  of  his 
joint  mortgagor  until  he  is  repaid.*** 

§  879.  If  a  mortgagor  pays  or  purckases  his  own  mortgage  on  land 
that  he  has  sold  subject  to  a  mortg^age,  which  the  purchaser  has  agreed 
to  pay  as  part  of  the  consideration  of  the  sale,  the  bond  or  note  is, 
of  course,  rendered  unavailing;  but  the  mortgage  having  become  the 
principal  security  for  the  payment  of  the  debt,  the  mortgagor,  with- 
out taking  an  assignment  of  the  mortgage,  is  entitled  to  be  subro- 
gated to  this  security,  and  to  be  repaid  out  of  the  land  what  he 
has  paid  upon  the  mortgage  debt.**'     The  same  principle  applies 

***  Fiacre  v.  Chapman,  32  N.  J.  Bq.  Smith  v.  Oetermeyer,  6S  Ind.  432. 

463.    See  §  1080.  435;  Orrick  v.  Duiiiam,  79  Mo.  174. 

«»Watkins    Land    Mortg.    Co.    v.  "Fisher  v.   DiUon,   62   III.   379; 

Williams,  63  Kan.  30,  64  Pac.  976;  Simpson  v.  Gardiner,  97   111.   237: 

Champion  v.  Investment  Co.  45  Kan.  Stebbins  v.  Willard,  53  Vt  665;  Ko- 

103,  25  Pac.  590,  10  L.  R.  A.  754.  boliska  v.   Swehla,   107   Iowa,   124, 

"•Magilton  v.  Hollister,  52  Hun,  77  N.  W.  576. 

444.  5  N.  Y.  Supp.  507.  "SaUman  v.   StiUman,  21  N.  J. 

""Bayard   v.   McOraw,   1   Bradw.  Eq.  126;  Kamena  v.  Huelbig,  23  N. 

134.  J.  Eq.  78;   Johnson  v.  Zink,  51  N. 

""Russell  V.  Pistor,  7  N.  Y.  171,  Y.  333;  Ely  v.  Stannard,  44  Conn. 

67  Am.  Dec.  509;   Halsey  v.  Reed,  528;  Hart  v.  Chase,  46  Conn.  207; 

9  Paige,  446.  Stevens  v.  Goodenough,  26  Vt  676; 

""'Josselyn   v.    Edwards,   57   Ind.  Greenwell  v.  Heritage,  71  Mo.  459: 

212;  Hoffman  v.  Risk,  58  Ind.  113;  Welton  v.  Hull,  50  Mo.  296;  Flagg 
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where  the  owner  of  an  equity  of  redemption  contracts  to  sell  the 
land  subject  to  the  mortgage^  but  afterwards  pays  the  mortgage  and 
has  it  discharged  as  against  the  purchaser:  the  owner  is  subrogated 
to  the  rights  of  the  mortgagee.  *■* 

After  a  mortgagor  has  sold  his  equity  of  redemption  he  has  the 
same  right  as  any  third  person  to  purchase  and  take  an  assignment 
of  the  mortgage,  and  upon  payment  of  a  prior  incumbrance  he  is 
entitled  to  be  subrogated  to  the  rights  of  the  holder  of  such  incum- 
brance.*'^ 

If  the  mortgagee,  with  knowledge  of  the  mortgagor's  right  to 
have  the  property  applied  to  the  payment  of  the  mortgage  debt, 
does  anything  to  impair  this  right,  as,  for  instance,  if  he  releases 
a  portion  of  the  mortgaged  premises,  he  must  suffer  the  loss  himself, 
by  being  deprived  to  that  extent  of  his  right  of  recourse  to  the 
mortgagor,  who,  in  such  case,  stands  in  the  position  of  a  surety.*** 

The  satisfaction  of  a  judgment  for  a  mortgage  debt,  by  the  levy 
of  an  execution  on  other  property  of  the  mortgagor  than  that  mort- 
gaged, is  such  a  payment  of  the  debt  by  him  that  he  is  subrogated 
to  the  security,  when  justice  requires  that  the  mortgage  should  be 
assigned  to  him  rather  than  discharged.*** 

But  a  mortgagor  will  not  be  subrogated  to  the  rights  of  a  mort- 
gagee under  a  first  mortgage,  when  the  latter  also  holds  a  second 
mortgage  upon  the  same  property  for  the  payment  of  which  the 
mortgagor  is  liable,  unless  the  latter  pays  both  mortgages.  The 
mortgagee  in  such  case  has  a  right  to  have  the  money  collected 
of  the  mortgagor  on  the  first  mortgage  treated  as  a  payment,  and 
not  as  a  purchase  of  the  mortgage.**^  . 

§  880.  A  mortgagor  may  be  subrogated  to  a  mortgage  which  has 
httn  enforced  upon  other  property  of  his;  as,  where  an  equity  of  re- 
demption has  been  sold  upon  execution  for  a  debt  other  than  that 
secured  by  mortgage  on  the  premises,  the  purchaser  of  course  ac- 
quires only  an  estate  subject  to  the  mortgage  debt,  and,  if  this  be 
subsequently  enforced  upon  other  property  of  the  mortgagor,  the 


T.  Geltmacher,  98  111.  293;  Halsey 
v.  Reed,  9  Paige,  446,  453;  Orrick 
V.  -Durham,  79  Mo.  174;  Weeks  v. 
Garvey,  24  Jones  A  S.  557,  4  N.  Y. 
Supp.  890. 

"•Arnold  V.  Green,  116  N.  Y.  566, 
23  N.  B.  1. 

""Gerdine  v.  Menage,  41  Minn. 
417,  43  N.  W.  91;  Rogers  v.  Hende- 
.mark.  70  Minn.  441,  73  N.  W.  252; 
Baker  v.  Terrell,  8  Minn.  195; 
Baker    v.    Northwestern    Guaranty 


Loan  Co.  36  Minn.  185,  30  N.  W. 
464. 

"*  Ingalls  v.  Morgan,  10  N.  Y.  178, 
187.  And  see  Eddy  v.  Traver,  6 
Paige,  521,  31  Am.  Dec.  261;  Cheese- 
brough  V.  Millard,  1  Johns.  Ch.  409, 
412,  7  Am.  Dec.  494. 

"•Woodbury  v.  Swan,  58  N.  H. 
280. 

"*  Knoblauch  v.  Foglesong,  37 
Minn.  320,  38  N.  W.  366. 
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latter  will  be  subrogated  to  all  the  rights  of  the  mortgagee  tuider 
this  mortgage,  and  thus  protected  against  the  purchaser  under  exe- 
cution.**'^ The  rule  is  the  same  where  sale  is  made  of  a  part  of  the 
mortgaged  premises  under  execution  obtained  upon  one  of  several 
mortgage  notes.  The  purchaser  takes  the  property  subject  to  the 
payment  of  a  share  of  the  mortgage '  debt  remaining  unsatisfied.  *•• 

§  881.  An  indorser  of  a  note  or  surety  of  a  debt,  upon  being  com- 
pelled to  pay  it^  is  entitled  to  the  benefit  of  any  seourity,  as,  for  in- 
stance, a  mortgage  given  by  the  principal  debtor  to  the  holder  of 
the  note,  or  debt  to  secure  it.  Without  any  assignment  of  it,  he  is 
by  force  of  law  subrogated  to  the  benefit  of  it.**^  Where  a  partner 
has  assumed  the  payment  of  a  note  of  the  firm,  and  executed  a 
mortgage  to  the  payee  to  secure  its  payment,  and  to  indemnify  his 
copartner,  the  latter  is  subrogated  to  the  rights  of  the  mortgagee 
to  the  extent  of  any  payment  he  may  have  to  make  upon  the  note."* 
When  a  mortgage  has  been  assigned  by  a  debtor  to  a  surety  or  in- 
dorser,  or  to  a  trustee  for  his  benefit,  to  secure  him  against  his  lia- 
bility upon  the  debt,  the  creditor  is  entitled  to  the  benefit  of  the 
security.**®  The  mortgage  creates  a  trust  and  equitable  lien  in  favor 
of  the  creditor,  and  this  lien  attaches  to  the  property  in  his  favor, 
although  the  mortgage  be  assigned.**** 

A  surety,  upon  paying  one  of  several  notes  or  bonds  secured  by 
mortgage,  is  subrogated  to  a  proportionate  part  of  the  mortgage, 
the  mortgagee  becoming  a  trustee  therefor.**^  If  the  purchaser  of  a 
note  and  mortgage  assigns  them  under  an  agreement  by  which  the 
assignor  absolutely  assumes  the  payment  of  the  interest,  and  agrees 

^  Myers  v.  Jones,  61  Kan.  191,  59  Thomas  v.  Stewart,  117  Ind.  50,  18 

Pac.  275.  N.   E.   505;    Rooker   v.   Benson,   83 

^Funk    V.    McReynolds,    33    111.  Ind.   250;    Knight  v.   Rountree,   99 

481.  N.  C.  389,  6  S.  E.  762;   Bleckman 

"'Drew  V.  Lockett,  32  Beav.  499;  v.  Butler,  77  Iowa,  128,  41  N.  W. 

Matthews  v.  Fidelity  Trust  Co.  52  593. 

Fed.  687;  O'Hara  v.  Haas,  46  Miss.  Contra,  see  Lynn  v.  Richardson, 

374;    Gtossin   v.   Brown,   11   Pa.   St.  78  Me.  367.  5  Atl.  877. 

527;  Muller  v.  Wadlington,  5  S.  C.  «■  Con  well    v.    McCowan,    81    111. 

342;  Ottman  v.  Moak,  3  Sandf.  Ch.  285;    Hardin   v.   Eames,   5   Bradw. 

431;  Fields  v.  SherrlU,  18  Kan.  365;  153. 

Motley  V.  Harris,  1  Lea,  577;  Beaver  "•  Curtis  v.  Tyler,  9  Paige,  432; 

V.  Slanker,  94  111.  175;  Richeson  v.  Cullum  v.  Branch  Bank  at  Mobile, 

Crawford,    94    111.    165;     Darst    v.  23  Ala.  797.     As  to  the  right  of  a 

Bates,  95  111.  493;  Murrell  v.  Scott,  co-surety  to  the  benefit  of  the  se- 

51  Tex.  520;  Lynch  v.  Hancock,  14  curity,  see  Hall  v.  Cushman,  16  N. 

S.  C.  66;  Eddy  v.  Traver,  6  Paige,  H.  462,   43  Am.  Dec.  562;    Low  v. 

521,    31   Am.    Dec.    261;    Gerber   v.  Smart,  5  N.  H.  353. 

Sharp,  72   Ind.  553;   Jones  v.  Tin-  **<*  Eastman  v.  Foster,  8  Met.  19; 

Cher,  15  Ind.  308,  77  Am.  Dec.  92;  Oraydon    v.    Church,    7    Mich.    36; 

Dick  v.  Moon,  26  Minn.  309,  4  N.  Plaut  v.  Storey,  131  Ind.  46,  30  N. 

W.  39;   National  Bank  v.  Cushing,  E.  886. 

53    Vt.    321;     Taylor    v.    Farmers'  *"L3mch  v.  Hancock,  14  S.  C.  66- 
Bank,    87    Ky.    398,    9    S.    W.    240; 
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to  take  the  note  back  wheneTer  requested  by  the  assignee  to  do  so, 
the  assignor  becomes  a  surety  of  the  maker  of  the  note,  and  is  en- 
titled, on  paying  interest  on  the  note,  to  be  subrogated  to  the  rights 
of  the  assignee  of  the  note  as  against  a  junior  incumbrancer.*** 

If  a  mortgagor  sells  the  premises  subject  to  the  mortgage,  and 
afterwards  either  pays  the  mortgage  debt  voluntarily,  or  it  is  col- 
lected of  him  by  suit,  he  is  subrogated  to  the  tights  of  the  mort- 
gagee, and  may  enforce  the  mortgage  upon  the  land.**"  In  such  case 
the  mortgagor,  as  between  himself  and  his  grantee,  is  a  mere  surety 
for  the  payment  of  the  debt,  and  the  premises  are  the  primary  fund, 
and  he  is  entitled  to  the  benefit  of  it.*** 

A  mortgage  given  to  several  guarantors  for  their  indemnity,  when 
the  debt  is  paid  by  one  of  them,  is  held  in  trust  by  the  mortgagees 
•  for  his  benefit.**'^ 

Where  the  owner  of  land  upon  :Conveying  it  placed  in  the  pur- 
chaser's hands  certain  notes  to  secure  him  against  a  mortgage  upon 
the  land,  which  was  afterwards  satisfied,  but  the  purchaser  collected 
the  notes,  and  thien  sold  the  land  and  took  a  mortgage  for  the  pur- 
chase-money, it  was  held  that  the  original  grantor  was  entitled  to 
be  subrogated  to  such  mortgage  to  the  amount  due  him  for  such 
notes,  no  rights  of  a  third  person  having  intervened.*** 

§  881a.  But  a  surety  is  not  entitled  to  such  subrogation  where 
on  the  face  of  the  papers  he  appears  to  be  a  principal  debtor  and  this 
would  impair  the  rights  of  others  who  have  taken  a  title  on  the  faith 
of  what  was  to  be  gathered  from  the  records.  A  person  who  joined 
another  in  making  a  note,  ostensibly  as  principal,  but  in  fact  as 
surety,  also  gave  a  mortgage  as  security  for  the  debt.  The  prin- 
cipal's wife,  who  was  not  a  party  to  the  note,  also  gave  a  mortgage 
to  secure  the  same.  The  principal  and  his  wife  agreed  with  the 
surety  that  they  would  pay  the  debt  and  indemnify  him.  Subse- 
quently the  wife  executed  other  mortgages  on  her  land,  and,  by  as- 
signments, all  the  mortgages  came  into  the  hands  of  persons  who 
were  ignorant  of  the  true  relations  of  the  parties  to  the  transaction. 
It  was  held  that  the  surety,  in  an  action  to  redeem  his  mortgage, 
was  not  entitled  to  be  subrogated  to  the  wife's  first  mortgage,  as  this 
would  impair  the  security  of  the  holders  of  her  subsequent  mort- 
gages.**^ 

*•*  Grady  v.  O'Reilly,  116  Mo.  346,  »"  Johnson  v.  Zink,  52  Barb.  396. 

22  S.  W.  798.  ^Dye  v.  Mann,  10  Mich.  291. 

**»  Baker  v.  Terrell,  8  Minn.  195;  •^McGuffey  v.  McClain,  130   Ind. 

Risk  V.  Hoffman.  69  Ind.  137;  Wood  327,  30  N.  B.  296. 

V.   Smith,  51   Iowa,  156,  50  N.  W.  '•'Rand  v.  CuUer,  155  Mass.  451, 

581.  29  N.  E.  1085. 
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§  882.  Whether  a  sniety  it  subrogated  to  the  debt  as  well  as  the 

security  is  a  question  upon  which  the  American  cases  differ  from  the 
English.  A  distinction  is  taken  in  the  latter,  which  does  not  gen- 
•erally  hold  good  in  this  country,  to.  the  effect  that  while  the  surety, 
upon  paying  the  debt  of  his  principal,  is  entitled  to  the  full  benefit 
•of  all  collateral  securities  which  the  creditor  has  taken  for  the  pay- 
ment of  the.  debt,  yet  he  is  not  entitled  to  stand  in  the  creditor's 
place  fls  to  the  debt  itself.*^"  But  if  the  debt  in  the  above  case  be 
paid,  not  by  the  surety  bound  in  the  same  obligation  with  the  prin- 
•cipal,  but  by  a  third  party,  who  had,  by  a  separate  instrument, 
made  himself  liable  for  the  same  debt,  it  is  clear  that  the  reason  upon 
which  the  decision  rests  fails  altogether;  the  surety  is  then  entitled 
to  stand  in  the  shoes  of  the  creditor  in  regard  to  the  original  debt 
:as  well  as  in  regard  to  the  security,***  for  the  original  debt  is  not  in 
that  case  paid. 

As  already  stated,  the  distinction  above  taken  is  not  generally 
:sustained  in  this  country.  The  doctrine  of  the  cases  here  is,  that, 
upon  the  payment  of  a  debt  by  the  surety,  he  is  entitled  not  only 
to  the  benefit  of  the  collateral  security,  but  also  to  the  benefit  of 
the  debt  as  represented  by  a  bond  or  note,  and  to  an  assignment  of 
that  as  well  as  of  the  mortgage,  if  an  assignment  is  necessary  in 
order  to  give  him  the  full  benefit  of  the  same.**^ 

After  a  purchaser  of  a  portion  of  the  mortgaged  estate  has  as- 
sumed the  payment  of  the  whole  mortgage,  a  purchaser  of  another 
portion,  upon  being  obliged  for  his  own  protection  to  pay  it,  is  sub- 

'^See  Copis  v.  Middleton,  Turn,  mortgage,  and  I  have  a  right  to 
•  ft  R.  224,  229.  "It  is  a  general  the  benefit  of  the  mortgaged  estate, 
rule/'  says  Lord  Bldon,  "that  in  which  has  not  got  hack  to  the 
equity  a  surety  is  entitled  to  the  debtor."  See,  also,  1  Story's  Eq. 
benefit  of  all  the  securities  which  H  499,  499b;  Hodgson  v.  Shaw,  3 
the  creditor  has  against  the  princi-  Myl.  ft  K.  183,  190;  Craythome  v. 
pal,  but  then  the  nature  of  those  Swinburne,  14  Ves.  160. 
Becurltles  must  be  considered :  when  In  Hodgson  v.  Shaw,  3  Myl.  ft  K. 
there  is  a  bond  merely,  if  an  ao-  183,  the  Chancellor,  Lord  Brougham, 
tion  was  brought  upon  the  bond,  it  said:  "The  principles  upon  which 
would  appear  upon  oyer  of  the  bond  Copis  v.  Middleton  rests  are  sound 
that  the  debt  was  extinguished;  the  and  unquestionable,  and  it  is  only 
general  rule,  therefore,  must  be  upon  a  narrow  and  superficial  view 
qualified  by  considering  it  to  apply  of  the  subject  that  the  decision  has 
to  such  securities  as  continue  to  ex-  ever  been  charged  with  refinement 
ist,  and  do  not  get  back  upon  pay-  or  subtlety.  The  ground  of  the  de- 
ment to  the  person  of  the  principal  termination  was  clear:  it  was 
debtor;  in  the  case,  for  instance,  founded  in  the  known  rules  of  law, 
where,  in  addition  to  the  bond,  and  determined  in  strict  conform- 
there  is  a  mortgage,  with  a  cove-  ity    with    the    doctrines    of    this 


tt 


nant  on  the  part  of  the  principal  court.' 

debtor  to  pay  the  money,  the  surety  **  Hodgson  v.  Shaw,  3  Myl.  ft  K. 

paying  the  money  would  be  entitled  183. 

to  say,  I  have  lost  the  benefit  of  ""Ellsworth  v.  Lockwood,   42  N. 

the  bond,   but  the   creditor  has  a  T.  89,  98,  and  cases  cited. 
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rogated  not  only  to  the  mortgagee's  right  against  the  land,  but  also 
to  his  right  to  hold  the  purchaser,  who  has  assumed  the  debt,  per- 
sonally liable  for  the  payment  of  it.**^^ 

§  883.  The  surety  is  entitled,  upon  paying  the  debt,  to  securities 
given  hy  the  debtor  after  the  contract  of  suretyship,  as  well  as  those 
given  before  or  at  the  same  time  with  that;  and  whether  the  surety 
knew  of  the  existence  of  the  securities  is  wholly  immaterial.**^*  If 
he  pays  oS  part  of  the  mortgage  debt,  he  is  entitled  as  against  the 
mortgagor  to  charge  upon  the  estate  the  amount  he  has  so  paid.-'* 
He  is  entitled,  too,  not  only  to  the  equities  which  the  creditor  holds 
against  the  principal  debtor,  but  also  jx>  those  he  has  against  all 
persons  claiming  under  him.*"* 

When,  however,  the  mortgage  is  given  to  secure  an  existing  debt, 
as  well  as  to  protect  the  mortgagee  from  liability  as  surety  for  the 
mortgagor,  the  mortgagee  may  assign  the  mortgage^  and  the  prin- 
cipal creditor  cannot  be  subrogated  to  the  rights  of  the  mortgagee 
under  the  mortgage,  and  subject  the  property  to  the  payment  of  his 
demand.  The  mortgagee  has  a  right  to  assign  the.  mortgage,  and 
the  assignee  will  be  protected  in  his  purchase.**^*^ 

§  883a.  The  principal  creditor  is  also  subrogated  to  the  benefit  of 
any  mortgage  which  the  debtor  has  given  to  a  surety.*"®  This  right 
exists  although  the  mortgage  was  given  to  the  surety  by  the  debtor 
after  both  had  become  bound  to  the  creditor,  and  although  there 
had  been  no  previous  agreement  that  indemnity  should  be  given,*^^ 
and  although  the  mortgage  was  executed  without  the  knowledge  of 
the  creditor.*"®  A  subsequent  purchase  of  the  property  by  the  surety 
who  holds  the  mortgage  does  not  merge  the  mortgage  as  against  the 
principal  creditor,  nor  can  the  surety  enter  satisfaction  of  the  mort- 
gage.*" 

If  a  surety's  liability  has  never  become  fixed  and  absolute,  either 
by  his  having  been  obliged  to  pay  the  debt  for  which  he  is  surety 
or  by  a  judgment  against  him,  the  principal  creditor  cannot  claim 
ihe  security  by  subrogation.**^ 

■"Rardin  v.  Walpole,  38  Ind.  146,  "'Courier-Journal     Job     Printing 

and  cases  cited.  Co.  v.  Schaefer-Meyer  Brewing  Co. 

**Mayhew  v.  Crickett,  2  Swanst  101    Fed.    699,    705;     Hampton    v. 

185,  191.     And  see  Curtis  v.  Tyler,  Phipps,   108  U.   S.   260,   2   Sup.   Ct. 

-9  Paige,  432.  622;    Black  v.  Kaiser,   91  Ky.   422, 

»»Gedye  v.  Matson,  25  Beav.  310.  16  S.  W.  89;  Greenlaw  v.  Pettit,  87 

'»*Drew  V.  Lockett,  32  Beav.  499;  Tenn.  467,  11  S.  W.  357;  Demott  v. 

Havens  v.  Willis,  100  N.  Y.  482.  Stockton  Paper  Ware  Manuf.  Co.  32 

~§    802;    Waller   v.    Oglesby,    85  N.  J.  Eq.  124. 

Tenn.  321,  3  S.  W.  504.  ««McMullen  v.  Neal,  60  Ala.  552. 

**Oak  Creek  Valley  Bank  v.  Hel-  "•Durham  v.  Craig,  79   Ind.  117. 

mer,   59   Neb.   176.   80   N.   W.   891 ;  ^  Grant  v.  Ludlow.  8  Ohio  St.  1 ; 

Swift  V.  Kortrecht,  112  Fed.  709.  McCollum   v.   Hinckley,   9   Vt.  143, 
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The  principal  creditor  cannot,  however,  under  this  principle,  ob- 
tain subrogation  to  securities  which  several  indorsers  or  sureties  of 
the  principal  debt  have  provided  between  themselves  to  secure  the 
payment  by  each  of  his  equal  share  of  the  principal  debt,  in  case  of 
the  failure  of  the  principal  debtor  to  pay  it.^*^ 

The  principal  creditor  is  not,  moreover,  subrogated  to  a  mort- 
gage given  to  an  indorser,  purely  as  a  personal  security  to  him, 
and  not  for  the  better  protection  of  the  debt.  Thus,  where  a  mort- 
gage was  given  by  a  wife  on  her  property  to  indemnify  an  indorser 
of  her  husband^s  draft,  to  which  the  wife  was  not  k  party,  a  holder 
or  acceptor  of  the  draft  who  did  not  take  it  on  the  faith  of  such 
mortgage  is  not  subrogated  to  the  indorser's  mortgage. ^•^  But  where 
a  creditor  has  taken  a  note  signed  by  his  debtor  and  by  others  as 
sureties,  and  the  debtor  executed  a  mortgage  to  the  sureties  in  terms 
to  secure  the  payment  of  such  note,  and  the  sureties,  in  considera- 
tion of  their  release  as  sureties,  assigned  the  note  to  the  creditor, 
evidence  that  the  mortgage  was  given  to  the  sureties  to  indemnify 
them  against  damage  by  reason  of  their  suretyship,  and  not  to  se- 
cure them  against  liability  on  the  note,  is  as  incompetent  against 
such  creditor  as  it  would  have  been  against  the  mortgagees.*** 

§  884.  But  a  Borety  is  not  entitled  to  an  assignment  of  a  mortgage 
upon  which  the  mortgagee  has,  after  first  taking  it,  made  a  farther 
advance,  unless  the  surety  pays  off  such  advance  in  addition  to  the 
original  sum  for  which  he  became  surety;^**  and  the  mortgagee  not 
being  prevented  from  making  the  further  advance,  it  is  immaterial 
that  the  surety  did  not  know  of  it,  and  it  was  not  contemplated 
at  the  time  of  the  original  loan.^**  But  where  there  is  a  special 
contract  on  the  part  of  the  creditor  that  the  securities  given  by  the 
principal  debtor  shall  be  primarily  liable,  or  that  the  surety  may 
redeem  upon  paying  a  certain  sum,  the  creditor  cannot,  as  against 
him,  make  a  further  loan  to  the  debtor,  but  must  transfer  the  se- 
curities upon  a  tender  from  the  surety  of  the  amount  of  the  origi- 
nal loan.^*® 

Where  a  loan  of  £5,000  was  made  in  distinct  sums,  one  for  £2,000 


149;  Planters'  Bank  v.  Douglass,  2 
Head,  699;  Importers'  ft  Traders' 
Nat.  Bank  v.  McGhees,  88  Ga.  702, 
16  S    E3    27 

^  Seward  v.  Huntington,  94  N.  Y. 
104,  reversing  26  Hun,  217. 

*"  Taylor  v.  Farmers'  Bank,  87 
Ky.  398,  9  S.  W.  240;  Machlln  v. 
Bank,  83  Ky.  314;  Leggett  v.  Mc- 
Clelland, 39  Ohio  St  624. 


"» Knight  V.  Warren,  9  N.  Y.  Supp. 
380. 

»*  Williams  V.  Owen.  13  Sim.  597. 

*«  Williams  v.  Owen,  13  Sim.  597. 

"•Bowker  v.  Bull,  1  Sim.  29.  In 
this  case  the  debtor  mortgaged  his 
own  property,  and  his  daughters,  to 
secure  his  debt,  mortgaged  their 
own  estate;  but  the  deed  contained 
a  proviso  that  the  father's  property 
should  be  primarily  liable. 


941 


SUBROGATION. 


[§§  885,885a 


and  one  for  £3,000,  and  distinct  properties  were  mortgaged  by  sepa- 
rate deeds  to  secure  these  sums,  for  the  payment  of  the  former  of 
which  a  third  person  also  became  surety^  it  was  held  that  the  credi- 
tor's right  to  retain  all  the  securities  until  both  sums  were  paid 
was  superior  to  the  right  of  the  surety  to  have  the  benefit  of  the 
mortgage  for  that  debt  for  which  he  was  surety.*®^ 

§  885.  The  right  of  subrogation  is  not  lost  by  a  renewal  of  the 
mortgage.  When  a  junior  incumbrancer  pays  off  a  prior  incum- 
brance,  his  right  to  be  subrogated  to  the  position  of  the  prior  mort- 
gagee is  not  destroyed  by  reason  of  his  taking  from  the  mortgagor 
a  new  mortgage  for  the  amount  of  both  the  mortgages,  and  although 
the  new  mortgage  be  void  on  account  of  usury.  The  mortgagee  is 
equitably  entitled  to  the  same  benefits  of  redemption  that  he  would 
have  had  without  such  renewal  of  the  mortgages  with  the  mort- 
gagor. By  paying  the  prior  mortgage  debt  he  becomes  entitled  to 
a  cession  of  the  debt  and  a  subrogation  to  all  the  rights  of  the  mort- 
gagee; and  a  mortgage,  as  against  the  mortgagor,  is  to  be  regarded 
as  still  existing  and  uncancelled.  Only  the  subsequent  mortgage 
is  regarded  as  void  under  the  usury  laws.^*® 

But  there  can  be  no  subrogation  when  the  right  to  it  arises  from 
an  illegal  contract.  Thus  one  obtained  a  usurious  loan,  and  the 
lender,  by  agreement,  paid  an  existing  mortgage  made  in  the  form 
of  an  absolute  deed,  the  lender  taking  a  new  deed  from  the  bor- 
rower as  security.  This  last  deed  being  void  for  usury,  it  was  held 
that  the  lender  could  not  be  subrogated  to  the  rights  of  the  prior 
mortgagee,  because  equity  will  not  aid  one  who  is  compelled  to 
prove  an  illegal  contract  in  order  to  establish  his  claim.^** 

§  885a,  Subrogation  will  not  be  allowed  in  favor  of  one  who  has 
permitted  Mb  equity  to  sleep  till  others  have  gained  rights  which 
would  be  injuriously  affected  by  asserting  the  subrogation.*^®  Thus 
where  a  mortgage  is  foreclosed  without  making  a  prior  judgment 
creditor  of  the  mortgagor  a  party,  a  surety  whose  suretyship  does 
not  appear  of  record,  having  satisfied  the  judgment  and  stood  by 
while  an  innocent  purchaser  from  the  purchaser  at  the  foreclbsure 


"^  Farebrother  v.  Wodehouse,  28 
Beav.  18,  23. 

"•Patterson  v.  Birdsall,  64  N.  Y. 
294,  21  Am.  Rep.  609,  6  Hun,  632; 
Worcester  Nat.  Bank  v.  Cheeney,  87 
111.  602,  615,  11  Chicago  L.  N.  31. 
See  Baldwin  v.  Moffett,  74  N.  Y.  82, 
26  Hun,  209;  Gerwig  v.  Sltterly,  56 
N.  Y.  214;  Perkins  v.  Hall,  105  N. 


Y.  539,  12  N.  E.  48;  Capital  Lum- 
bering Co.  V.  Ryan,  34  Oreg.  73,  54 
Pac.  1093;  Title  Guarantee  Co.  v. 
Wrenn,  35  Greg.  62,  56  Pac.  271. 

"•Trible  v.  Nichols,  53  Ark.  271. 
13  S.  W.  796. 

'^Grlng's  App.  89  Pa.  St  386; 
Wilklns  V.  Gibson,  113  Ga.  31;  49, 
88  S.  E.  374. 
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sale  made  valuable  improvementSy  will  not  be  allowed  to  claim  sub- 
rogation to  the  right  of  the  judgment  creditor  to  redeem.^^^ 

§  886b.  Subrogation  does  not  arise  upon  a  part  payment  of  the 
debt..  There  must  be  a  full  satisfaction  of  the  debt  before  subroga- 
tion can  be  enforced.  So  long  as  the  mortgagee  retains  a  part  of 
his  demand  unsatisfied^  for  the  payment  of  which  he  looks  to  his 
mortgage  security,  no  one  else  without  his  consent  can  be  admitted 
to  participate  in  his  security.  "When  his  debt  has  been  only  par- 
tially paid,  it  would  be  unreasonable  to  hold  that  the  third  party  who 
made  such  payment  thereby  acquired  a  precedence  over  him,  or  was 
even  placed  upon  an  equal  footing,  in  reference  to  the  security  for 
the  payment  of  the  remainder  of  his  debt.  No  claim  by  subroga- 
tion, whether  conditional  or  by  operation  of  law,  to  the  securities 
held  or  the  remedies  enjoyed  by  a  creditor  for  the  collection  of  his 
demand,  can  be  enforced  until  the  whole  demand  of  the  creditor 
has  been  satisfied.  Until  then  there  can  be  no  interference  with  the 
creditor's  rights  or  securities  that  might,  even  by  a  bare  possibility, 
prejudice  or  in  any  way  embarrass  him  in  the  collection  of  the  resi- 
due of  his  demand.''*^*  But  if  the  whole  debt  be  discharged  it 
seems  that  it  does  not  matter  that  some  portion  of  it  was  paid  by 
the  debtor  or  a  third  person.*^*  An  exception  to  this  rule  would 
arise  in  case  the  mortgagee  by  his  conduct  or  representations  has 
led  the  person  making  such  part  payment  to  believe  that  in  mak- 
ing such  payment  he  was  fully  satisfying  the  mortgagee's  demand. 
In  that  case  the  mortgagee  would  probably  be  estopped  from  con- 
tending that  such  payment  did  not  place  the  party  making  it  upon 
an  equal  footing  with  the  mortgagee  in  the  distribution  of  the  pro- 
ceeds of  the  mortgaged  property.*'*  So,  also,  any  agreement  made 
by  the  mortgagee,  for  the  subrogation  of  the  person  making  a  partial 
payment  of  the  debt  to  the  mortgagee's  securities,  will,'  to  the  ex- 
tent of  the  agreement,  be  enforced  in  equity.*^' 

Where  two  notes  secured  by  the  same  mortgage  are  held  by  dif- 
ferent parties  and  the  holder  of  one  note  surrenders  it  to  the  makor 
and  accepts  a  deed  of  the  mortgaged  premises,  such  act  does  not 
work*a  merger  of  his  equitable  lien,  but  he  is  entitled  to  intervene 
in  a  foreclosure  of  the  mortgage  by  the  other  note  holder,  and  share 
pro  .rata  in  the  proceeds  of  the  sale.*'* 

*"  Thomas  v.  Stewart,  117  Ind.  50,  "•  New  Jersey  M.  R.  Co.  v.  Wor- 

18  N.  B.  505.  tendyke,  27  N.  J.  Eq.  668;  Trades- 

^'Cason  V.  Connor,  83  Tex.  26,  18  men's  Build.  Asso.  v.  Thompson.  32 

S.  W.  668;  Carter  v.  Neal,  24  Ga.  346.  N.  J.  Eq.  133;  Neely  ▼.  Jones  16  W. 

"•Wllklns  V.  Gibson.  113  Ga.  31,  Va.  625. 

50,  38  S.  E.  374.  '•  Stewart  v.  Baton,  20  Wash.  378, 

»*  Cason  V.  Connor,  83  Tex.  26,  18  55  Pac.  314. 
S.  W.  668. 
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But  in  the  absence  of  such  an  agreement  or  estoppel,  the  mortga- 
gee must  be  fully  paid  before  any  one  can  be  subrogated  to  his  mort- 
gage.    "However  small  the  real  debt  to  which  the  mortgage  may 
be  reduced  he  is  not  only  entitled  to  the  whole  land  for  its  security 
and  ultimate  pajmaent,  but  also  to  the  sole  and  unimpeded  possession,, 
direction,  and  control  of  the  mortgage,  and  of  all  actions,"^  remedies,, 
or  arrangements  that  they  may  desire  to  take  thereon.^'*^'    Accord- 
ingly the  unsecured  creditors  of  an  insolvent  debtor  are  not  entitled 
to  be  subrogated  to  mortgage  securities  towards  the  payment  of 
which  the  assets  of  the  estate  have  been  in  part  applied,  to  the  ex- 
tent that  the  fund  has  been  applied  to  their  payment,  as  the  mort-- 
gagee  is  not  only  entitled  to  the  whole  land  for  the  security  and  ul- 
timate payment  of  the  mortgage  debt,  but  also  to  the  sole  and'  un- 
impeded possession  and  control  of  the  mortgages^,  and  of  all  remedies  < 
thereon.^'® 


«"Per  Mitchell,  J.,  In  re  Graff 
(Pa.i,  21  Atl.  233.  For.  this  reason 
it  was  said  in  the  earliest  import- 
ant case  on  the  subject — Kyner  v. 
Kyner,  6  Watts,  221 — ^that  substitu- 
tion cannot  be  made  as  long  as  the 
debt  remains  unsatisfied/  though  in 
part  only,  because,  until  the  "credi- 
tor shall  be  wholly  satisfied,  there 


ought  and  can  be  no  interference: 
with   his   rights   or    his   securitiea 
which  might  even  by  bare  possibil- 
ity prejudice  or  embarrass  him  in 
any   way   in  the  collection  of  the^ 
residue   of    his   claim."     See,    also,, 
Forrest  Oil  Co.'s  Appeals,  118  Pa.. 
St.  138,  12  AU.  4i2. 
>»In  re  Graff  (Pa.)«  21  AU.  233.. 
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I.    Tender  before  and  after  Default. 

§  886.   At  common  law,  payment  or  tender  of  payment  at  the  time 

mentioned  in  the  condition  of  the  mortgage  wholly  discharges  the 
incumbrance.  Payment  before  the  day  named  in  the  condition^ 
equally  with  payment  at  the  day,  saves  the  breach  of  the  condition 
and  defeats  the  estate.^  In  such  case  no  written  release  is  needed 
except  as  evidence  of  the  facts,  and  to  remove  the  apparent  incum- 
brance from  the  records.^  When  the  mortgage  debt  is  due,  if  a 
tender  of  the  sum  secured  be  made  and  refused,  the  mortgagor  may 
reenter  and  the  land  is  freed  from  the  condition,  though  the  tender 
be  not  kept  good ;  the  debt,  however,  is  not  discharged,  but  may  be 
recovered  by  action."  Payment  after  the  day,  as  will  presently  be 
more  fully  noticed,  does  not  produce  the  same  result.  A  reconvey- 
ance is  then  necessary  in  order  to  revest  the  estate  in  the  mortgagor. 


»Flye  V.  Berry,  181  Mass.  442,  63 
N.  E.  1071. 

'Erskine  v.  Townsend,  2  Mass. 
493;  Holman  v.  Bailey,  3  Met.  55; 
Merrill  v.  Chase,  3  Allen,  339; 
Doody  V.  Pierce,  9  Allen,  141;  Rich- 
ardson V.  Cambridge,  2  Allen,  118, 
79  Am.  Dec.  767;  Flye  v.  Berry, 
181  Mass.  442,  63  N.  E.  1071.  And 
see  Joslyn  v.  Wyman,  5  Allen,  62; 
Grover  v.  Flye,  5  Allen,  543;  Crain 


V.  McGoon,  86  111.  431,  29  Am.  Rep.    N.  E.  369. 
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37.    See  note  to  this  case,  18  Am. 
Law  Reg.  (N.  S.)  182. 

*§  391;  Co.  Litt  209b;  Martin- 
dale  V.  Smith,  1  Q.  B.  (Ad.  A  E.  N. 
S.)  389,  1  6.  ft  D.  1.  And  see  Kort- 
right  V.  Cady,  21  N.  Y.  343,  78  Am. 
Dec.  145;  Werner  v.  Tuch.  127  N. 
Y.  217,  27  N.  E.  845;  Mitchell  v. 
Roberts,  17  Fed.  Rep.  776,  783; 
Haynes  v.  Thom.  28  N.  H.  386,  40O; 
Nelson  v.  Loder,  132  N.  Y.  288,  30 
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A  tender  is  then  of  no  avail  except  with  reference  to  costs  upon  a 
bill  to  redeem,  which  is  the  only  remedy  when  such  tender  is  re- 
fused. 

Where  a  first  mortgagee,  before  the  time  named  in  the  condition, 
took  from  the  mortgagor  an  absolute  deed  of  the  property  with  full, 
covenants  of  warranty,  in  satisfaction  of  the  mortgage  debt,  but 
did  not  formally  discharge  his  mortgage,  it  was  held  that  a  second 
mortgagee  might  maintain  against  him  a  writ  of  entry  to  obtain 
possession  and  foreclosure,  but  could  not  maintain  a  bill  in  equity 
to  redeem,  because  the  legal  title  under  the  first  mortgage  was  ef- 
fectually divested.  The  debt  being  paid  before  it  was  due,  the  con- 
dition was  saved,  the  mortgagee's  estate  defeated,  and  as  ^effectually 
divested  as  it  would  have  been  if  there  had  been  a  release  from 
him  to  the  mortgagor.*  "The  act  of  payment  in  the  country  ante 
vel  apud  diem  saves  the  forfeiture  of  an  estate  held  by  a  convey- 
ance defeasible  on  a  condition  subsequent.  No  recJord  of  such  an 
act  is  necessary  to  make  the  estate  a  fee  simple  estate  in  the  grantor 
or  mortgagor,  as  against  all  persons  claiming  by  a  subsequently  ac- 
quired title."* 

In  a  strict  sense,  however,  payment  before  maturity  does  not  sat- 
isfy the  condition  of  a  mortgage  but  amounts  only  to  a  defence.  This 
is  pointed  out  by  Mr.  Justice  Holmes,  who  says:  "Pajntnent  of  the 
mortgage  note  on  the  day  when  it  falls  due  is  performance  of  the 
promise,  and  very  possibly  would  discharge  the  note  even  as  against 
one  who  took  it  for  value,  and  without  notice  later  on  the  same 
day.  But  payment  before  the  day,  or  a  satisfaction  like  that  in  the 
present  case,  is  a  defence  which  binds  only  the  party  receiving  pay- 
ment and  those  who  stand  in  shoes."*  Accordingly  where  one  gave 
a  mortgage,  and  before  it  matured  gave  a  second  mortgage  to  the 
same  mortgagee  for  a  sum  including  the  amount  due  on  the  first 
mortgage  and  in  satisfaction  of  it,  and  the  mortgagee  retained  in 
his  hands  the  first  mortgage,  and  afterwards  assigned  it  for  value 
before  maturity,  and  on  the  same  day  assigned  the  second  mortgage 
to  another  person,  it  was  held  that  the  latter  assignee  could  not 
maintain  a  bill  in  equity  for  the  cancellation  of  the  first  mortgage 
but  was  limited  to  the  right  to  redeem  from  that  mortgage.  The 
assignee  of  the  first  mortgagee  had  the  right  to  assume  that  the  rec- 

^Holman    v.    Bailey,    3    Met.    55.  194;   Morley  v.  Culverwell,  7  M.  & 

And  see  Whitcomb  v.   Simpson,  39  W.  174,  181,  182;  Kernohan  v.  Dur- 

Me.  21.  ham,  48  Ohio  St.  7,  26  N.  E.  982; 

■Per    Chief    Justice    Bigelow,    in  Head  v.  Cole.  53  Ark.  523,  524,  14 

Orover  v.  Flye,  5  Allen,  543.  S.  W.  898;   Palmer  v.  Marshall,  60 

•In  Watson  v.  Wyman,  161  Mass.  111.  289,  293;    Wheeler  v.  Guild,  20 

96,    99,   36   N.   E.    692,    citing   Bur-  Pick.  545,  552,  553,  555. 
l)ridge   V.    Manners,    3    Camp.    193, 

60 — ^JONBS*  MOBT. 
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ord  title  was  the  true  title.  Had  the  mortgage  note  been  overdue 
when  assigned  the  assignee  would  have  been  put  in  the  3x>sition  of 
one  having  actual  notice,  and  the  record  title  would  not  help  bim.^ 
§  887.  To  rereat  the  title  by  petformanee  of  the  eondition,  the  per- 
formance must  be  Bubstantially  and  formally  within  the  terms  of 
the  eondition.  The  estate  of  the  mortgagee  is  at  law  defeasible  only 
by  the  performance  of  the  condition  strictly  in  the  manner  and  }tt 
the  time  stipulated.  When  this  is  done  the  estate  reverts  back  to 
the  mortgagor  without  any  reconveyance,  by  the  simple  operation 
of  the  condition.  But  after  a  failure  to  comply  with  the  eiact  terms 
of  the  condition,  the  estate  is  forfeited  at  law,  and  a  reconveyance 
is  necessary  to  restore  the  estate  to  the  mortgagor.  Where,  there- 
fore, a  condition  in  a  mortgage  given  to  indemnify  a  surety  on  the 
mortgagor's  note  was  that  he  should  pay  the  note  according  to  its 
tenor,  and  four  days  before  it  became  due  a  third  person,  in  pursu- 
ance of  an  arrangement  made  by  the  surety,  paid  the  note,  and 
took  a  release  from  the  surety  of  his  interest  in  the  mortgage;  it 
was  held  that  this  did  not  amount  to  a  payment  of  the  note  by  the 
debtor,  within  the  condition  of  the  mortgage,  so  as  to  revest  the  title 
in  him.' 

The  condition  of  a  mortgage  for  the  support  of  the  mortgagee  dur- 
ing life  having  been  faithfully  performed,  the  title  upon  his  death 
revests  in  the  mortgagor  without  a  reconveyance;"  but  the  mort- 
gagor upon  showing  compliance  is  entitled  to  have  the  mortgage- 
cancelled  by  the  proper  person." 

-    §  888.   Payment  before  the  day  cannot  be  enforced  by  either  party^ 
When  a  mortgage  is  payable  at  a  day  certain,  while  on  the  one  hand 
the  mortgagor  cannot  be  called  upon  before  that  day  to  make  pay- 
ment, on  the  other  the  mortgagee  cannot  be  called  upon  before  that 
day  to  receive  payment ;"  unless,  perhaps,  there  be  tendered,  in  addi- 
tion to  the  principal  sum,  all  the  interest  that  would  accrue  up  to 
the  day  fixed  for  payment,"    A  payment  before  the  day,  if  accepted 
by  the  creditor,  operates  as  a  performance  of  the  condition  equally 
with  a  payment  at  the  day."     Of  course,  a  third  person  who  has  as- 
sumed the  mortgage,  or  purchased  an  estate  subject  to  it,  has  no 
ght  than  the  mortgagor  himself  to  pay  off  the  mortgage  be- 
on    V.    Wyman.    161    Mass.        "Brown    v.    Cole,    U    Sim.    427; 
N.    E.    692.      The    case    of    Abbe  v.  Qoodwtn,  7  Ckinn.  377. 
V.   Flye.   6    Allen    (MasB.),        "Hoyle  v.  Cazabat,  26  La.  Ann. 
tIngulBhed.  <3S. 

)  V.  Smith,  5  Conn.  80.  "Burgalne  v.  Spurling,  Cro.  Car. 

ion  V.  MuneoQ.  30  Conn.  42E.    Z83. 
dock  V.  Cox,  lis   Ind.   2S6, 
.  786. 
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fore  it  is  due ;  and  the  fact  that  the  mortgagor^  when  he  is  primarily 
liable  to  pay  the  mortgage^  has  become  insolvent,  gives  the  pur- 
chaser of  the  estate,  or  of  a  portion  of  it,  no  right  to  pay  off  the 
mortgage." 

A  tender  before  the  debt  is  due  and  refusal  by  the  mortgagee 
to  accept  it  do  not  enable  the  mortgagor  to  maintain  an  action  to 
enforce  satisfaction.**^ 

An  exception  to  the  rule  that  pa3ntnent  of  a  mortgage  cannot  be 
enforced  until  it  is  due  by  its  terms  occurs,  also,  when  the  parties 
to  it  have  by  subsequent  agreement  changed  the  time  of  payment 
to  an  earlier  date.  A  mortgagor  having  offered  a  sum  of  money 
in  addition  to  the  mortgage  debt  to  induce  the  mortgagee  to  accept 
immediate  payment  when  it  had  several  years  to  run,  and  having 
paid  half  of  the  sum  at  the  time,  and  agreed  to  pay  the  rest  in  a 
few  days,  upon  his  failure  to  do  so  the  mortgagee  was  allowed,  after 
tendering  a  release  of  the  mortgage,  to  maintain  an  action  for  the 
balance  of  the  amount  agreed  upon.  The  agreement,  having  been 
founded  upon  a  valid  consideration  and  partly  performed,  may  be 
enforced  in  an  equitable  proceeding.** 

An  agreement  that  the  mortgagee  shall  accept  payment  of  part 
of  the  principal  debt  before  the  whole  is  due  if  tendered  at  stated 
times,  as  for  instance,  when  interest  is  payable,  does  not  bind  the 
mortgagee  to  accept  such  payments  of  the  principal  at  any  other  time* 
If  the  interest  is  payable  semi-annually  on  days  named  the  mortga- 
gee is  bound  to  accept  payments  of  the  principal  upon  those  days> 
and  only  upon  those  days.*^ 

§  889.  Payment  after  condition  broken. — But  while  payment  at 
matulrity  revests  the  title  in  the  mortgagor,  without  reconveyance 
or  other  discharge,  payment  after  condition  broken  does  not  divest 
the  mortgagee  of  his  legal  title;  and'  the  mortgagor,  if  necessary, 
must  resort  to  equity  for  a  release  or  reconveyance.  This  is  the  doc- 
trine of  the  common  law,  and  generally  prevails  in  those  States 
where  the  common  law  doctrine  of  the  nature  of  mortgages  has  pot 
been  changed  by  statute;*®  but  in  those  States  which  have  departed 


^«Hoag  V.  Rathbun,  1  Clarke  (N. 
Y.),  12. 

"Bowen  v.  Julius,  141  Ind.  310, 
40  N.  B.  700;  Abshire  v.  Corey,  113 
Ind.  484,  15  N.  E.  685. 

*•  Scott  V.  Frlnk,  53  Barb.  533,  af- 
firmed 54  N.  T.  635. 

"Silva  V.  Turner,  166  Mass.  407, 
44  N.  E.  532. 

» Conneotlcnt:  Phelps  v.  Sage,  2 
Day,  151;  Doton  v.  Russell,  17  Conn. 


146;  Cross  v.  Robinson,  21  Conn. 
379. 

Xalne:  Smith  v.  Kelley,  27  Me. 
237,  46  Am.  Dec.  595;  Stewart  v. 
Crosby,  50  Me.  130. 

ICauachiisetts:  Currier  v.  Gale,  9 
Allen,  522;  Howard  v.  Howard,  3 
Met  548,  557;  Holman  v.  Bailey,  3 
Met  55;  Maynard  v.  Hunt,  5  Pick. 
240;  Wade  v.  Howard.  11  Pick.  289; 
Parsons  v.   Welles,   17   Mass.   419; 


§  889] 


PAYMENT  AND  DISCHARGE. 


94S 


from  the  common  law  in  this  respect,  it  is  held  that  acceptance  of 
payment  after  condition  broken  is  a  waiver  of  the  condition,  and 
has  the  same  effect  as  a  performance  of  it.  The  mortgage  being 
regarded,  not  as  an  estate  in  the  land,  but  as  merely  a  lien,  the  life 
of  which  depends  altogether  upon  the  debt,  when  this  is  paid  the 
.  lien  is  in  fact  discharged;^*  although  it  is  important  that  a  dis- 
charge of  the  incumbrance  be  made  upon  the  record.  Under  thi^ 
view  of  the  nature  of  a  mortgage  not  only  payment,  but  any  act 
which  amounts  to  payment  and  discharges  the  debt,  discharges  also 
the  mortgage  ;^^  and  payment  of  a  part  of  the  debt  is  a  satisfaction 
and  release  of  the  mortgage  to  that  extent.*^ 

The  rule  that  a  discharge  of  the  debt  is  a  discharge  of  the  mort- 


Howe  V.  Lewi8»  14  Pick.  829;  Cros- 
iQT  V.  Leavitt,  4  Allen,  410;  Her^ 
manns  v.  Fanning,  151  Mass.  1,  23 
N.  B.  493. 

Tennestee:  Schilliig  v.  Darmody, 
102  Tenn.  439,  52  S.  W.  291,  73  Am. 
St.  892 

>*  California:  McMillan  v.  Rich- 
ards, 9  Cal.  365,  70  Am.  Dec.  655; 
Johnson  v.  Sherman,  15  Cal.  287,  76 
Am.  Dec.  481. 

Indiana:  Ledyard  v.  Chapln,  6 
Ind.  320. 

Xidiigan:  Canithers  v.  Humph- 
rey, 12  Mich.  270;  Dutton  v.  Mer- 
rltt,  41  Mich.  537,  2  N.  W.  806; 
Renard  v.  Clink,  91  Mich.  1,  51  N. 
W.  692. 

Mississippi:  Griffin  v.  Lovell,  42 
Miss.  402. 

Missouri:  McNair  y.  Plcotte,  33 
Mo.  57;  McClung  v.  Missouri  Trust 
Co.  137  Mo.  106,  138  S.  W.  578. 
Contra,  Hudson  Bros.  Com.  Co.  v. 
Olencoe  Sand  ft  Gravel  Co.  140  Mo. 
103,  41  S.  W.  450,  62  Am.  St.  722. 

Hew  Hampshire:  Southerln  y. 
Mendum,  5  N.  H.  431;  Robinson  y. 
Leavitt.  7  N.  H.  73,  92;  Swett  v. 
Horn,  1  N.  H.  382;  Ray  v.  Scripture, 
67  N.  H.  260,  29  Atl.  454. 

iftew  Jersey:  Shields  v.  Lozear,  34 
N.  J.  L.  496,  3  Am.  Rep.  256.  per 
Depue,  J.;  Osborne  v.  Tunis,  25  N. 
J.  U  638,  651. 

l^ew  York:  Jackson  v.  Stackhouse, 
1  Cow.  122.  18  Am.  Dec.  514;  Hat- 
field y.  Reynolds,  34  Barb.  612; 
Cameron  v.  Irwin.  5  Hill,  272;  Run- 
yan  y.  Mersereau,  11  Johns.  534, 
538,  6  Am.  Dec.  393;  Jackson  v. 
Crafts.  18  Johns.  110,  114;  Jackson 
V.  Davis.  18  Johns.  7;  Rogers  v.  De 
Forrest,  7  Paige,  272 ;  Arnot  v.  Post. 
6  Hill,  65;   Hartley  v.  Tatham,  26 


How.  pp.  158;  Farmers'  Fire  Ins. 
4b  Loan  Co.  v.  Bdwarda,  26  Wend. 
541,  21  Wend.  467;  Kortright  v. 
Cady,  21  N.  Y.  348,  78  Ana.  Dec.  145; 
Stoddard  v.  Hart,  28  N.  Y.  556; 
Blodgett  v.  Wadhams,  Hill  ft  Den. 
65;  Remington  Paper  Co.  v.  O'Dough- 
erty,  81  N.  Y.  474;  Wancer  v.  Cary. 
76  N.  Y.  526. 

In  Alabama  the  Code,  §  1870,  pro- 
videa  that  "the  payoftent  of  a  mort- 
gage debt,  whether  of  real  or  per- 
sonal property,  divests  the  title 
passing  by  the  mortgage."  Under 
this  statute,  failure  of  consideration 
cannot  be  shown  to  defeat  an  ac- 
tion of  ejectment  or  detinue  by  the 
mortgagee.  It  is  only  the  existence 
or  amount  of  the  mortgage  debt 
which  can  be  put  in  issue  under 
the  statute,  and  its  existence  can 
be  disproved,  or  Its  amowat  re- 
duced, only  by  evidence  of  payment 
in  whole  or  pro  tanto.  Sanders  v. 
Cassady,  86  Ala.  246,  6  So.  503; 
Bradford  v.  Daniel,  65  Ala.  133; 
McKlnnon  v.  Lessley.  89  Ala.  625. 
8  So.  9;  Lampley  v.  Knox,  92  Ala. 
625,  8  So.  822. 

»  Kortright  v.  Cady,  21  N.  Y.  843. 
78  Am.  Dec  145;  Sherman  v.  Sher- 
man, 3  Ind.  337;  Terrlo  v.  Guldry, 
5  La.  Ann.  589;  Le  Beau  v.  Olase, 
8  La.  Ann.  474;  Schlnkel  v.  Hane- 
winkel,  19  La.  Ann.  250;  Shields  v. 
Lozear,  34  N.  J.  L.  496. 

*Champney  v.  Coope,  32  N.  Y. 
543;  New  York  Life  Ins.  A  Trust 
Co.  V.  Howard,  2  Sandf.  Ch.  183; 
Briggs  v.  Seymour.  17  Wis.  255; 
Howard  v.  Gresham.  27  6a.  847: 
Pratt  v.  Waterhouse.  158  Pa.  St.  45. 
27  Atl.  855;  Souther  v.  Pearson 
(N.  J.  Eq.),  28  Atl.  460. 
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gage  has  no  application  when  the  debt  is  merely  disehargeiLby  the 
statute  of  limitations,  or  by  a  discharge  in  bankruptcy.*^ 

A  mortgage  of  indemnity  for  a  part  only  of  the  amount  of  the  mort- 
gagee's liability  is  not  discharged  by  the  mortgagor's  extinguishing 
a  part  of  the  liability,  but  still  leaving  a  liability  equal  to. the  amount 
of  the  mortgage;  but  it  continues  as  an  indemnity  until  the  whole 
debt  is  discharged.** 

Under  the  common  law,  where  payment  is  made  after  condition 
broken,  and  there  has  been  no  release  to  the  mortgagor,  the  legal 
title  in  the  mortgagee,  though  of  no  value  to  him  and  but  a  mere 
naked  trust  without  interest,  is  suflScient  to  authorize  a  sale  of  the 
mortgagor's  equity  on  execution  under  statutes  providing  for  a  sale 
instead  of  a  levy  of  the  execution  where  there  is  a  mortgage.**  The 
mortgagor  cannot  maintain  trespass  quare  clausum,**^  or  a  writ  of 
entry,**  against  the  mortgagee  in  possession.  Such  a  title  in  the 
mortgagee  is  also  sufiQcient  to  enable  him  to  defend  an  action  of 
ejectment.*^  But,  on  the  other  hand,  the  title  remaining  in  the 
mortgagee  is  not  sufficient  to  enable  him  to  maintain  a  writ  of  entry 
against  the  mortgagor,  because,  under  the  statutes  providing  for 
such  action,  to  effect  a  foreclosure  there  must  be  a  conditional  judg- 
ment, which  cannot  of  course  be  had  after  payment  of  the  debt.*' 
Neither  could  the  mortgagee  by  virtue  of  his  bare  legal  title  obtain 
possession  by  open  and  peaceable  entry,  because  this  remedy  is  given 
only  for  the  purpose  of  foreclosing  a  mortgage  which  has  not  been 
paid.**  The  legal  title  which  the  mortgagee  holds  after  receiving 
payment  is  a  trust  for  the  sole  benefit  of  the  mortgagor  and  those 
claiming  under  him,  and  cannot  be  availed  of  to  defeat  their  pos- 
session of  the  premises.  He  cannot  give  an  effectual  notice  to  a 
tenant  of  the  mortgagor  to  pay  rent  to  himself  so  as  to  enable  the 
tenant  to  set  up  the  title  of  the  mortgagee  in  defence  to  an  action 
by  the  mortgagor  to  recover  possession  from  the  tenant.®^ 

§  890.  Notice  of  payment — It  is  a  rule  of  practice  in  England,  not 
supported  by  any  positive  law,  except  so  far  as  custom  makes  law, 
that  a  mortgagee  who  does  not  demand  payment  when  the  debt  be- 

°  Chamberlain  v.   Meeder,   16   N.        ^  Smith  v.  Vincent,  15  Conn.   1, 

H.   381;    Bush  v.   Cooper,  26  Miss.  38  Am.  Dec.  52. 
599,  59  Am.  Dec.  270.  "  Slayton   v.   Mclntyre,   11   Gray, 

^Hannum  v.  Wallace,  4  Humph.  271;  Wade  v.  Howard,  11  Pick.  289, 

143.  297;   Gray  v.  Jenks,  3  Mason,  520; 

"•Orover   v.   Flye,   5    Allen,    543;  Howard    v.    Howard,    3    Met.    548; 

Bartlett  v.   Tarbell,   12   Allen,   123,  Baker    v.    Gavitt,    128    Mass.    93; 

126;    Forster   v.   Mellen,   10   Mass.  Barnes  v.  Boardman,  149  Mass.  106, 

421;  Stewart  v.  Crosby,  50  Me.  130;  21  N.  E.  308,  per  C.  Allen,  J. 
Plllsbury  v.   Smyth,   25   Me.  427.  » Baker  v.  Gavitt,  128  Mass.  98. 

*  Howe  V.  Lewis,  14  Pick.  829.  *>  Baker  v.  Gavitt,  128  Mus.  98. 

^•Dyer  v.  Toothaker,  51  Me.  380. 
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comes  due,  but  allows  it  to  run  on,  is  afterwards  entitled  to  notice 
from  the  debtor  of  his  intention  to  make  payment,  six  months  in 
advance  of  the  time  of  payment ;  or,  if  such  notice  be  not  given,  then 
he  is  entitled  to  six  months'  interest  in  lieu  of  the  notice.'*  The 
reason  of  this  rule  is  said  to  be  that  the  mortgagor,  having  lost  his 
estate  at  law,  and  being  only  entitled  to  redeem  in  equity,  must  do 
equity  by  allowing  the  mortgagee  a  reasonable  time  to  reinvest  his 
money.**  The  rule  of  course  does  not  apply  where  the  mortgagee 
himself  demands  pajrment,  or  takes  any  proceedings  to  enforce  his 
demand.  Neither  does  it  apply  when  he  comes  in  and  proves  his 
debt  in  any  probate  or  bankruptcy  proceedings;"  nor  where  the  se- 
curity is  discharged  in  the  natural  course  of  business  without  the 
active  interference  of  the  debtor,  out  of  other  security  held  for  the 
same  debt,  as,  for  instance,  by  the  payment  of  a  loss  upon  an  in- 
fjurance  policy.  When  the  time  of  notice  has  expired  the  mortgagee 
is  bound  to  know  the  amount  due  him,  and  to  accept  a  proper  ten- 
der of  it.'*  He  may,  however,  be  justified  in  a  qualified  refusal  of 
a  tender,  although  it  be  of  the  proper  amount,  as,  for  instance,  when 
it  is  accompanied  by  a  deed  of  reassignment  to  be  executed  by  him 
containing  covenants  on  his  part;  and  he  is  entitled  to  a  reasonable 
time  to  be  advised  whether  it  is  proper  for  him  to  execute  the  deed, 
and  the  draft  of  it  should  have  been  submitted  to  him  beforehand. 
Lord  Hardwicke,  in  such  a  case,  thought  a  week's  additional  time 
and  interest  should  be  allowed."* 

No  such  rule  of  practice  exists  in  this  country,  though  there  may 
be  local  customs  in  regatd  to  such  notice.  Provision  is  sometimes 
made  in  the  mortgage  itself,  or  by  a  separate  instrument,  that  a 
certain  notice  shall  be  given  by  the  mortgagor  when  the  mortgage 
is  allowed  to  run  after  its  maturity. 

§  891.  At  common  law  a  tender  nutde  at  the  law  day  and  refiued 

satisfies  the  condition  of  the  mortgage  as  fully  as  if  payment  be 
"made,  and  revests  the  estate  in  the  mortgagor,  who  may  reenter 
forthwith.  But  if  the  mortgage  secures  a  debt,  this  subsists  as  a' 
personal  duty  after  the  estate  is  divested  by  the  tender,  and  may  be 
recovered  as  a  personal  obligation  by  an  action  at  law.  If,  however, 
the  mortgage  secures  a  gift  which  is  not  a  debt,  the  gift  is  lost  with 
the  estate.'*     The  discharge  of  this  is  an  accidental  consequence 

"^Browne   v.    Lockhart,    10    Sim.  569,  22  L.  J.  N.  S.  Cb.  1041;  Sharp- 

420,  424,  per  Shadwell,  V.  C;  Bart-  nell  v.  Blake,  2  Eq.  Cas.  Abr.  604. 
lett  V.  Franklin,  16  W.  R.  1077.  "Wiltshire  v.  Smith,  3  Atk.  89; 

**  Fisher  on  Mort.  3d  ed.  §  1272.  Wilshaw  v.  Smith,  9  Mod.  441. 

"Matson  v.  Swift,  5  Jur.  645.  *  Darling  v.  Chapman,   14   Mass. 

''Harmer  ▼.  Priestley,   16   Beav.  101,  104;  Maynard  v.  Hunt,  5  Pick. 
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of  the  tender,  there  being  no  debt  or  duty  remaining  whereon  to 
ground  an  action. 

§  892.  A  tender  of  the  amotuLt  due  on  a  mortgage  after  breach  of 
the  condition  does  not  operate  at  common  law  as  a  discharge  of  the 
debtor^s  liability.'^  If  a  debtor  wishes  to  extinguish  his  liability 
for  subsequently  accruing  interest,  or  is  seeking  some  affirmative  re- 
lief, the  tender  must  be  kept  good,  to  avail  anything.**  The  appro- 
priate office  of  a  tender,  then,  is  to  relieve  the  debtor  from  subse- 
quently accruing  interest,  to  preserve  the  right  of  redemption,  or 
to  protect  him  from  the  costs  of  a  suit  to  redeem.  *'But  a  tender,'^ 
says  Mr.  Justice  Depuedn  a  recent  case  before  the  Court  of  Errors 
of  New  Jersey,**  "though  it  is  equivalent  to  performance,  where  the 

240;    WiUard  v.   Harvey.   5   N.   H.  J.  L.  496,  3  Am.  Rep.  266;  Rowell 

252;  Schearff  v.  Dodge,  33  Ark.  340,  v.  Mitchell,   68   Me.   21;    Storey  v. 

345.  KrewBon,  55  Ind.  397. 

Littleton:    "And  note,  that  in  aU  "Gyles  v.  Hall,  2  P.  Wms.  378; 

cases  of  a  certain  summe  in  grosse  Bishop  v.  Church,  2  Ves.  Sr.  371; 

touching    lands    or    tenements,    if  Garforth  v.  Bradley,  2  Ves.  Sr.  675, 

lawful  tender  be  once  refused,  he  678;    Stow  v.   Russell,   36   111.   18; 

which  ought  to  tender  the  money  Grain  v.  McGoon,  86  111.  431,  29  Am. 

is  of  this  quit,  and  fully  discharged  Rep.  37;   Tuthill  v.  Morris,  81  N. 

for  ever  afterwards."    209b.  Y.  94,  100;  Harris  v.Jex,  55  N.  Y. 

Coke,  commenting:     "This  is  to  421,  425;    Nelson  v.  Loder,  132  N. 

be  understood,  that  he  that  ought-  Y.  288,  30  N.  E.  Rep.  369,  affirming 

to  tender  the  money  is  of  this  dis-  7    N.    Y.    Supp.    849;    SchearfP   v. 

charged  for  ever  to  make  any  other  Dodge,  33  Ark.  340;   Alexander  v. 

tender;  but  if  it  were  a  dutie  be-  Caldwell,  61  Ala.  543;   McCalley  v. 

fore,   though   the   feoffor   enter  by  Otey,  99  Ala.  584,  12  So.  806;  Greer 

force  of  the  condition,  yet  the  debt  «v.  Turner,  36  Ark.   17;    Felker  v. 

or  dutie  remaineth.    As  if  A.  bor-  Hazelton,  68  N.  H.  304,  38  Atl.  1051; 

roweth  a  hundred  pound  of  B.  and  Allen    v.    Cheever,  '61    N.    H.    32; 

after  mortgageth  land  to  B.  upon  Frost  v.  Flanders,   37  N.  H.  549; 

condition   for  pajrment  thereof;    if  Brown  v.   Lawton,   87   Me.    83,   32 

A.-  tender  the  money  to  B.  and  he  Atl.  733;  Morrill  v.  Everett,  83  Me. 

refuseth  it,  A.  may  enter  into  the  290,  22  Atl.  172. 

land,  and  the  land  is  freed  for  ever  "  Shields  v.  Liozear,  34  N.  J.  L. 

of  the  condition,  but  yet  the  debt  496,  3  Am.  Rep.  256.    "Where,  as  in 

remaineth,   and  may  be   recovered  this  case,"  he  says,  "the  mortgage 

by  action  for  debt.    But  if  A.  with-  is  accompanied  by  a  bond,  to  hold 

out  any  loane,  debt,  or  dutie  pre-  that  a  tender  after  default  extin- 

ceding,  infeoffe  B.  of  land  upon  con-  guished  the  mortgage,  for  the  rea- 

dition  for  the  payment  of  a  hun-  son  that  after  such  default  it  re- 

dred  pound  to  B.  in  nature  of  a  mains  only  a  security  for  the  debt, 

gratuitie  or  gift;   in  that  case,  if  will  lead  to  the  Incongruity  of  giv- 

he   tender   the   hundred   pound   to  ing  to  the  tender  an  efPect  with  re- 

him  according  to  the  condition,  and  spect  to  the  security  which,  by  the 

he  refuseth  it,  B.  hath  no  remedie  rules  of  pleading  and   established 

thereafter,  and  so  is  our  author  in  principles  of  law,  the  court  must 

this  and  in  his  other  cases  of  like  deny  in   an   action   on   the   bond, 

nature  to  be  understood."     S   338.  which  is  the  immediate  evidence  of 

''See  S  9;  Currier  v.  Gale,  9  Al-  the  debt.  If  the  form  of  the  instru- 

len,  522;  Masmard  v.  Hunt,  5  Pick,  ment  which  evidences  the  debt  is 

240;  Holman  v.  Bayley,  3  Met  55;  overlooked,    and    the    question    is 

Erskine  v.  Townsend,  2  Mass.  493,  viewed  in  the  aspect  in  which  the 

3  Am.  Dec.  71;   Phelps  v.  Sage,  2  indebtedness  immediately  arose,  the 

Day,  151;  Shields  v.  Lozear,  34  N.  tender  does  not  pay  or  discharge 
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question  is  whether  the  party  is  in  default,  is  not  a  satisfaction  or 
an  extinguishment  of  a  debt.  Tender  of  the  mortgage  debt  on  the 
day  named  is  performance  of  the  condition,  and,  by  force  of  the 
terms  of  the  condition,  determines  the  estate  of  the  mortgagee,  and, 
the  condition  being  complied  with,  the  land  reverts  to  the  mort- 
gagor by  the  simple  operation  of  the  condition.^^  And  yet  in  New 
Jersey  payment  operates  as  an  extinguishment  of  the  mortgage  debt, 
this  being  regarded  as  the  principal  and  the  security  the  accessory; 
and  therefore  whatever  discharges  the  debt  is  held  to  discharge  the 
security.  But  no  reason  founded  on  principle,  declares  the  judge  just 
quoted,  can  be  assigned  for  giving  that  cflEect  to  a  tender  after  for- 
feiture. 

§  893.  The  rule  in  Beveral  States,  however,  is  that  a  tender  of  the 
amount  due  on  a  mortgage  after  the  day  fixed  for  payment  is  a  dis- 
charge of  the  lien  just  as  much  as  payment  is,  and  in  the  same  way 
that  a  tender  at  common  law  made  upon  the  day  named  in  the  con- 
dition for  payment  has  this  eflEect.***  The  lien  of  the  mortgage  is 
thereby  ipso  facto  discharged,  and  the  holder  of  the  mortgage  can 
only  look  to  the  personal  responsibility  of  the  person  liable  for  the 
mortgage  debt.  To  have  this  eifect  it  is  not  even  necessary  that  the 
money  should  be  brought  into  court,  or  that  it  should  be  shown  that 
the  tender  has  ever  since  been  kept  good.**    This  view  of  the  effect 

the  debt;  and  though  it  will  avail  change  Bank,  71  Mo.  221.   And  see 

to  arrest  the  accruing  of  interest,  Olmstead  v.   Tarsney,  69  Mo.  396; 

and  to  free  the  debtor  from  costs,  •  Cupples  v.  Galligan,  6  Mo.  App.  62. 

it  will  be  deprived  of  that  efficacy  Wisconsin:  Breitenbach  v.  Turner, 

by   a   subsequent   demand   and   re-  18  Wis.  140;  Mankel  v.  Belscamper, 

fusal.    If  legal  analogy  is  to  be  pur-  84  V^is.  218,  54  N.  W.  500. 

sued,  it  could  lead  no  further  than  In  New  Hampshire,  payment  after 

to  deprive  the  mortgage  of  opera-  the  day  is  provided  for  by  statute. 

tion  beyond  the  amount  due  when  But  in  making  tender  the  money 

the  tender  was  made,  leaving  the  must  be  brought  into  court.    Bailey 

question   of   subsequently   accruing  v.  Metcalf,  6  N.  H.  166;  Robinson  v. 

interest  and  costs  to  be  raised  by  Leavitt,  7  N.  H.  73,  93;   Swett  v. 

the    subsequent    demand    and    re-  Horn,  1 N.  H.  332. 

fusal."  In  North  Dakota  and  South  Dakota, 

'^New  York:    Kortright  v.  Cady,  under   Civ.   Code,   S   849,  a  tender 

21   N.   Y.   343,    reversing  23   Barb,  amounts  to  satisfaction  of  a  mort- 

490,   5  Abb.   Pr.  358,  78  Am.   Dec.  gage,  if  the  amount  is  deposited  in  a 

145;    Jackson  v.   Crafts,   18   Johns,  bank  and  notice  of  it  given  to  the 

110;   Edwards  v.  Farmers'  F.  Ins.  creditor;   and  if  the  tender  is  suf- 

&  Loan  Co.  21  Wend.  467,  26  Wend,  ficient,   the  mortgagee  is  liable  to 

541;  Houbie  v.  Volkening,  49  How.  the  penalty  for  refusal  to  satisfy 

Pr.  169 ;  Hartley  v.  Tatham,  1  Keyes,  the  mortgage  of  record.   Kronebusch 

222.  V.  Raumin,  6  Dak.  243,  42  N.  W.  656. 

Michigan:    Eslow  v.  Mitchell,   26  ^  New  York:  Kortright  v.  Cady,  21 

Mich.    500;     Sager    v.    Tupper,    35  N.  Y.  343,  78  Am.  Dec.  145;  Amot  v. 

Mich.    134;    Stewart  v.   Brown,   48  Post,  6  Hill,  65,  reversed  in  2  Denio, 

Mich.   383,   12   N.   W.   499;    Renard  344. 

V.  Clink,  91  Mich.  1,  51  N.  W.  692.  Michigan:    Ferguson  v.  Popp,  42 

Missouri:     Thornton  v.  Nat.   Ex-  Mich.   115;   3  N.  W.  287;   Potts  v. 
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of  a  tender  made  after  the  law  day  is  founded  upon  the  departure 
made  from  the  common  law  doctrine  that  the  mortgage  creates  an 
estate  in  fee  in  the  mortgagee^  subject  to  be  defeated  by  perform- 
ance of  the  condition;  the  mortgage  being  regarded  merely  as  a 
pledge  of  the  land  of  which  the  mortgagor  remains  the  owner,  the 
tender  after  breach  of  the  condition  is  regarded  as  having  the  same 
result  as  a  tender  made  in  case  of  a  pledge  of  personal  property,  in 
respect  to  which  the  rule  is,  that  a  tender  and  refusal  at  any  time 
of  the  full  amount  of  the  debt  extinguishes  the  lien  of  the  pledge.^^ 
To  establish  a  tender  which  will  discharge  the  mortgage  under 


Plaiated,  30  Mich.  149;  Moynahan  t. 
Moore,  9  Mich.  9,  77  Am.  Dec.  468; 
Caruthers  y.  Humphrey,  12  Mich. 
270;  Van  Husan  y.  Kanouse,  13  Mich* 
303. 

Wisconsin:  Mankel  y.  Belscamper, 
84  Wis.  218,  54  N.  W.  500. 

^ Comyn's  Dig.  tit.  Mort  A.;  Coggs 
y.  Bernard,  2  Lord  Ray.  909,  per 
Molt,  C.  J. ;  Kortright  v.  Cady .  21  N. 
Y.  343,  78  Am.  Dec.  145,  per  Da- 
vies,  J. 

The  history  of  this  inequitable 
doctrine  in  New  York  shows  con- 
siderable shifting  back  and  forth  be- 
fore it  finally  became  settled  law  by 
the  decision  of  Kortright  y.  Cady. 
It  was  first  asserted  in  Jackson  y. 
Crafts,  18  Johns.  110,  and  it  is  de- 
clared the  decision  was  founded  on 
a  misapprehension  of  Littleton,  207 
a,  209  b.  It  was  then  denied  by  the 
Chancellor  in  Merritt  y.  Lambert,  7 
Paige,  344,  and  reaffirmed  in  the  Su* 
preme  Court  hi  Edwards  y.  Farm- 
ers' Fire  Ins.  lb  Loan  Co.  21  Wend. 
467,  and  in  the  Court  of  Errors,  in 
the  same  case,  26  Wend.  541;  and 
then  by  the  Supreme  Court  in  Arnot 
y.  Post,  6  Hill,  65;  and  again  denied 
by  the  Court  of  Errors,  reyers- 
Ing  Alls  case,  2  Denlo,  344.  It 
was  finally  set  at  rest  in  Kortright 
y.  Cady.  The  tendency  since  that 
time  has  been  to  restrict  and  limit 
the  doctrine  rather  than  to  extend 
it.  Harris  y.  Jex,  66  Barb.  232,  55 
N.  Y.  421,  14  Am.  Rep.  285;  Graham 
y.  Linden,  50  N.  Y.  547;  Frost  y. 
Yonkers  Say.  Bank,  8  Hun,  26,  70 
N.  Y.  553,  26  Am.  Rep.  627. 

As  to  the  embarrassments  which 
some  judges  haye  thought  would  at- 
tend the  adoption  of  this  rule.  Mr. 
Justice  Dayles,  in  the  Court  of  Ap- 
peals of  New  York  (Kortright  y. 
Cady,  21  N.  Y.  343,  353),  says:    "If 


the  mortgagor  does  not  tender  the 
full  amount  due,  the  lien  of  the 
mortgage  is  not  extinguished.  The 
mortgagee  runs  no  risks  in  acceptr 
ing  the  tender.  If  it  is  the  full 
amount  due,  his  mortgage  lien  is  ex- 
tinguished and  his  debt  is  paid.  This.. 
iB  all  he  btaa  a  right  to  demand  or 
expect,  and  all  he  can  in  any  contin- 
gency obtain.  HlB  acceptance  of  the 
money  tendered,  if  inadequate  and 
less  than  the  amount  actually  due, 
only  extinguishes  the  lien  pro  tanto,. 
and  the  mortgage  remains  Intact  for 
the  residue.  A  much  greater  hard- 
ship might  be  Imposed  and  serious 
injury  be  produced  by  holding  that . 
the  mortgagor  cannot  extinguish  the 
lien  of  the  mortgage  by  a  tender  of 
the  full  amount  due.  It  has  neyer 
occurred  to  any  judge  to  argue  that . 
a  pawnee  was  in  great  peril,  and  in 
danger  of  losing  the  benefit  of  his . 
pawn,  by  the  enforcement  of  the 
well-settled  rule  that  a  tender  of  the 
amount  of  the  loan  and  interest,  and 
refusal,  extinguished  the  Hen  on  the 
pawn.  Littleton  well  says  (Litt.  207 
a) ,  that  it  shall  be  accounted  a  man's 
folly  that  he  refused  the  money 
when  a  lawful  tender  of  it  was  made 
to  him.  The  only  effect  upon  the 
rights  of  the  n^ortgagee  is,  that  the 
land  or  thing  pledged  is  released 
from  the  lien,  but  the  debt  remaln- 
eth."  This  rule,  howeyer,  has  glyen 
occasion  to  much  litigation,  and 
sometimes  to  the  working  of  great 
injustice.  See  Kortright  v.  Cady,  21 
N.  Y.  343,  further,  for  a  yery  full 
and  able  discussion  of  the  whole 
subject  of  the- tender  of  a  mortgage 
debt.  See,  also,  Merritt  y.  Lambert. 
7  Paige,  344;  Edwards  y.  Farmers' 
F.  Ins.  &  Loan  Co«.21.Wend.  467,  26, 
Wend.  541,. 
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this  rule,  the  proof  must  be  clear  that  the  tender  was  fairly  made 
and  deliberately  refused  by  the  holder  of.  the  mortgage,  or  by  some 
one  who  had  authority  from  him  to  refuse  it;  and  the  proof  must 
also  be  clear  that  the  full  amount  due  was  absolutely  and  uncondi- 
tionally tendered.** 

The  same  distinction  is  taken  under  this  rule  that  prevails  at 
common  law,  that,  when  the  mortgage  is  given  to  secure  a  debt,  that 
is  not  discharged  by  the  tender,  though  when  it  secures  a  gift  all 
remedy  to  recover  the  sum  secured  is  gone.  It  is  established  by  the 
authorities  that,  when  the  only  effect  of  the  tender  is  to  extinguish 
the  lien,  it  is  not  necessary  to  follow  up  the  tender  with  the  aver- 
ment of  touts  temps  prist,  and  with  bringing  the  money  into  court  ;** 
but  that,  when  the  tender  operates  to  discharge  the  debt  or  sum  ow- 
ing, such  averment  and  payment  of  money  into  a  court  is  essential 
to  a  good  plea  of  tender.** 

But  even  if  a  sufiScient  tender  be  made  out,  the  mortgagor  can- 
not come  into  a  court  of  equity  to  have  the  mortgage  decreed  to  be 
surrendered  or  extinguished,  without  paying  the  amount  equitably 
due  under  it.** 

But  this  rule  is  limited  in  its  operation  to  defences  to  the  en- 
forcement of  the  mortgage.  It  does  not  avail  a  mortgagor  who  seeks 
a  discharge  of  his  mortgage;  for  when  he  seeks  relief  in  a  court  of 


-Tuthill  V.  Morris,  81  N.  Y.  94; 
Parks  V.  AHen,  42  Mich.  482,  4  N.  W. 
227;  Oanfleld  v.  Conkling.  41  Mich. 
371.  2  N.  W.  191. 

**  Kortright  v.  Cady,  21  N.  Y.  343. 
354;  Hunter  v.  Le  Conte.  6  Cow.  728, 
78  Am.  Dec.  145. 

«  Giles  V.  Hartis.  1  Lord  Ray.  254; 
Hume  V.  Peploe.  8  East,  168.  In  the 
latter  case  Lord  EUenborough.  C.  J., 
stopped  the  counsel  who  was  to  have 
argued  in  support  of  the  tender,  and 
asked  If  he  could  show  any  case 
where  an-  averment  of  touts  temps 
prist  was  holden  not  to  be  necessary 
in  a  plea  of  tender;  saying  it  was 
expressly  decided  to  be  necessary  In 
Giles  V.  Hartis,  and  was  one  of  those 
landmarks  in  pleading  that  ought 
not  to  be  departed  from. 

^TuthiU  V.  Morris,  81  N.  Y.  94. 
Upon  this  point  Rapallo,  J.,  in  a  re- 
cent case,  said:  "Although  the  au- 
thorities cited  sustain  the  proposi- 
tion that,  when  a  tender  has  been 
duly  made  of  the  full  amount  due. 
it  will  discharge  the  lien,  and  be  a 
good  defence  against  its  enforcement 
without  the  tender  being  kept  good. 


yet  we  are  clearly  of  opinion  that 
it  should  be  kept  good  in  order  to  en- 
title the  mortgagor  to  the  affirmative 
relief  which  he  seeks  in  this  action, 
and  which  the  Judgment  awards 
him.  namely,  the  extinguishment  of 
the  mortgage.  A  party  coming  into 
equity  for  affirmative  relief  must 
himself  do  equity,  and  this  would  re- 
quire that  he  pay  the  debt  secured 
by  the  mortgage  and  the  costs  and 
interest,  at  least  up  to  the  time  of 
the  tender.  There  can  be  no  pre- 
tehse  of  any  equity  in  depriving  the 
creditor  of  his  security  for  his  en- 
tire debt,  by  way  of  penalty  for  hav- 
ing declined  to  receive  payment 
when  offered.  The  most  that  could  be 
equitably  claimed  would  be  to  re- 
lieve the  debtor  from  the  payment 
of  Interest  and  costs  subsequently 
accruing,  and  to  entitle  him  to  this 
relief  he  should  have  kept  his  ten- 
der good  from  the  time  it  was  made. 
If  any  further  advantage  is  gained 
by  a  tender  of  the  mortgage  debt,  it 
must  rest  on  strict  legal  rather  than 
on  equitable  principles.' 
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equity  he  must  do  equity,  and  must  pay  the  mortgage  debt.  The 
tender  then  avails  merely  to  stop,  the  interest  and  not  to  discharge 
the  debt.*^  Moreover,  one  designing  to  make  a  tender  with  the  pur- 
pose of  insisting,  in  case  of  refusal,  that  the  mortgage  lien  is  dis- 
charged, is  bound  to  act  in  a  straightforward  way  and  distinctly 
and  fairly  make  known  his  true  purpose  without  mystery  or  am- 
biguity, and  allow  reasonable  opportunity  for  intelligent  action  by 
the  holder  of  the  mortgage.** 

The  mortgagor  by  his  subsequent  acts  and  dealings  may  waive  his 
tender,  and  he  does  this  by  afterwards  accepting  a  discharge,  though 
saying  at  the  time  that  he  would  take  his  own  time  to  pay;  for  he 
thereby  recognizes  the  mortgagee's  right  to  demand  and  receive  the 
debt.**  But  if  a  mortgagee  acting  in  good  faith  refuses  a  tender 
through  a  mistake  as  to  his  legal  rights,  the  lien  of  the  mortgage 
is  not  discharged.  Thus,  where  the  assignee  of  a  mortgage  fore- 
closes the  mortgage  before  recording  the  assignment,  a  subsequent 
refusal  by  the  assignee,  believing  that  he  had  acquired  title  by  the 
foreclosure,  to  accept  a  tender  by  the  mortgagor  of  the  amount  due 
on  the  mortgage,  exclusive  of  costs,  does  not  discharge  the  lien,  and 
the  assignee,  after  recording  the  assignment,  may  maintain  a  bill  in 
equity  to  foreclose  the  mortgage.'® 

§  894.  Questions  relating  to  the  suffloienoy  of  tenders  are  perhaps 
of  less  frequent  occurrence  in  this  country  than  in  England,  chiefly 
for  the  reason  that  custom  has  there  established  the  rule  that,  after 
the  day  of  pajrment  has  passed,  the  mortgagee  is  entitled  to  six 
months'  notice  of  payment,  or  to  interest  for  that  period  in  lieu  of 
notice,  while  here  no  such  general  rule  prevails.  And  if  there  be 
any  doubt  in  regard  to  the  sufficiency  of  a  tender  that  has  been 
made,  there  is  generally  no  difficulty  in  the  way  of  making  a  new 
tender  without  material  loss;  and  proceedings  for  redemption  may 
generally  be  commenced  at  any  time,  either  with  or  without  a  pre- 
vious tender. 

Questions  of  tender,  however,  assume  great  importance  in  those 
States  where  the  effect  of  the  tender  is  wholly  to  discharge  the  mort- 
gage lien,  especially  where  the  rule  is  also  established  that  a  tender 
may  have  this  effect  even  when  the  tender  is  not  kept  good  by  a  pay- 
ment into  court,  or  by  constantly  and  at  all  times  having  the  money 
ready  to  pay  over. 

A  tender  was  not  kept  good  when,  after  making  it,  the  debtor  de- 

^  Cowles  V.  Marble,  37  Micb.  158.  *  Fry  v.  Russell,  36  Mich.  229. 

^Proctor  V.  Robinson,   35   Mich.  "«Renard  v.  Clink,  91  Mich.  1.  51 

284;  Frost  v.  Yonkers  Savings  Bank,  N.  W.  692. 
70  N.  Y.  553,  26  Am.  Rep.  627. 
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posited  the  money  to  his  own  use  in  a  bank^  and  a  part  of  the  sum 
was  afterwards  drawn  out,  and  it  was  not  shown  that  other  money 
was  kept  ready  to  supply  its  place  when  called  for.** 

The  conduct  of  the  mortgagee  may  be  such  as  to  exonerate  the 
debtor  from  making  a  tender,  as,  for  instance,  when  it  shows  con- 
clusively that  a  proper  tender  would  not  be  accepted.**  But  a  mere 
claim  of  more  than  is  really  due  does  not  have  this  effect,  because 
the  creditor  may,  upon  the  tender  being  actually  made,  accept  the 
amount.**' 

A  tender  will  be  without  avail  either  to  discbarge  the  lien  or  to 
stop  the  miming  of  interest,  or  to  avoid  liability  for  costs,  unless  it 
be  for  the  whole  amount  of  the  mortgage  debt,  and  not  merely  that 
portion  of  it  which  is  due,**  and  be  made  unconditionally.**  This 
rule  is  not  affected  by  the  fact  that  only  a  portion  of  the  amount 
due  belongs  to  the  holder  of  the  mortgage,  and  the  balance  to  some 
other  person,  for  whom  he  holds  the  mortgage  in  trust,**^  or  that  the 
mortgagee  has  received  rents  for  which  he  ought  to  account,  but 
the  amount  of  them  has  not  been  adjusted.^^ 

§  898.  Who  may  make  a  tender. — The  mortgagor,  not  only  while 
he  remains  the  owner  of  the  mortgaged  estate,  but  as  well  after  he 
has  sold  it,  has  the  right  to  pay  the  mortgage  debt  and  require  sat- 
isfaction ;*'  and  of  course,  the  debt  being  his,  he  can  make  a  good 
tender  of  payment.  One  who  has  purchased  the  property  sabjeet 
to  the  mortgage,  and  assimied  the  payment  of  it,  has  of  course  the 
same  right,  for  he  has  thus  made  the  debt  his  own.  But  it  has  been 
questioned  whether  a  grantee  who  has  merely  bought  the  equity  of 
redemption  subject  to  the  mortgage,  without  incurring  any  personal 
liability  in  respect  to  it,  has  the  right  to  discharge  the  lien  b;  a 
tender.  It  is  claimed  that  he  has  merely  a  ri^t  to  redeem  tibe 
land.** 


"  Grain  v.  McGoon,  86  111.  431,  29 
Am.  Rep.  37. 

"  Scarf e  v.  Morgan,  4  M.  &  W.  270; 
Kerford  v.  Mondel,  2S  L.  J.  Bx.  303; 
Atkinson  v.  Morrissy,  3  Oreg.  332; 
Vaupell  V.  Woodward,  2  Sandf.  Ch. 
143;  Gorham  v.  Farson,  119  111.  425. 
10  N.  E.  1;  Steckel  r.  Standley,  107 
Iowa,  694,  77  N.  W.  489. 

"  Ashmole  v.  Wainwright,  2.  Q.  B. 
(Ad.  &  El.  N.  S.)  837;  Allen  v. 
Smith.  12  C.  B.  N.  S.  638. 

"Graham  v.  Linden,  50  N.  Y.  547; 
Cupples  V.  Galligan,  6  Mo.  App.  62. 

"  Sager  v.  Tupper,  35  Mich.  134. 

"Graham  v.  Linden,  50  N.  Y.  547. 

"  Bailey  v.  Metcalf,  6  N.  H.  156. 


»  Blim  V.  Wilson,  5  Phil.  78. 

•»•  Harris  v.  Jex,  66  Barb.  2ZZ,  U 
Am.  Rep.  285.  "But  how  is  the  land 
to  be  redeemed  from  the  lien  of 
the  mortgage?"  asks  Mr.  Justice 
Learned.  *'Not,  I  suppose,  by  a  mere 
tender  which  is  not  kept  good,  but 
by  actual  payment,  or  by  bringing 
the  money  into  court  for  the  purpose 
of  payment.  The  mere  owner  of  the 
equity  of  redemption  owes  no  debt. 
It  cannot  be  said  in  respect  to  him, 
as  it  is  said  in  Kortright  v.  Cady, 
'the  creditor  by  refusing  to  accept 
does  not  forfeit  his  right  to  the  very 
thing  tendered,  but  he  does  lose  all 
collateral    benefits   and    securities/ 
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A  purchaser  of  a  portion  of  the  mortgaged  premises  cannot  make 
an  effectual  tender  of  that  portion  of  the  mortgage  debt  which  per- 
i;ain8  to  the  portion  of  the  premises  purchased  by  him,  unless  the 
mortgage  provides  for  a  release  of  such  portion  upon  the  payment 
of  a  certain  part  of  the  debt  secured.** 

A  junior  incumbrancer,  having  the  right  to  redeem,  may  make  a 
tender  with  the  same  effect  that  the  mortgagor  himself  may.** 

§  896.  A  tender  must  be  made  to  a  person  authorized  to  receive 
payment.    It  must  in  general  be  made  to  the  person  who  hac  the 
legal  estate  and  the  right  to  reconvey,  or  to  enter  satisfaction  of  the 
mortgage.*^    If  the  mortgage  has  been  assigned,  and  the  debtor  has 
actual  or  constructive  notice  of  the  assignment,  the  tender,  to  be 
effectual,  must  be  made  to  the  assignee.**     An  agent  or  attorney 
may  have  authority  to  receive  payment,  although  he  cannot  dis- 
charge the  mortgage;  but,  on  the  other  hand,  although  he  may  be 
authorized  to  demand  payment,  he  may  have  no  authority  to  receive 
it,  in  which  case  a  tender  to  him  would  not  be  effectual.     A  mort- 
^gee  having  received  at  his  residence  outside  the  city  of  New  York 
a  check  on  a  bank  in  the  city  for  the  amount  of  an  instalment  of 
interest,  brought  the  check  to  the  city  and  left  it  with  his  attorney, 
and  requested  him  to  return  it  to  the  mortgagor.    The  attorney  re- 
turned it  by  letter,  stating  that  the  mortgagee  would  not  receive 
payment  by  check,  and  notifying  him  that,  unless  the  interest  should 
be  paid  in  fidl  at  once,  he  was  instructed  to  foreclose  the  mortgage. 
The  day  after  the  receipt  of  the  letter  the  mortgagor  tendered  the 
amount  of  the  interest  to  the  attorney,  who  then  stated  that  he  had 
no  authority  to  receive  the  interest,  and  that  this  must  be  paid  to 
the  mortgagee  at  his  residence.    The  tender  was  held  to  be  invalid, 
and,  the  principal  having  become  due  in  consequence  of  the  non- 
payment of  the  interest  for  a  period  of  thirty  days  after  it  became 
•due,  the  court  refused  to  relieve  him  from  the  forfeiture.** 

If  the  debtor  has  no  knowledge  that  the  mortgage  has  been  as- 

For  the  creditor,  if  he  refuses  to  case  upon  another  point  and  de- 
take  the  money  from  the  owner  of  clined  to  pass  upon  this, 
the  equity  of  redemption,  cannot  re-  •*  Flake  v.  Nuse,  51  Tex.  98. 
cover  it  from  him.  It  is  the  redemp-  "Dings  v.  Parshall,  7  Hun,  522; 
tfon  of  a  lien,  not  the  payment  of  a  Frost  v.  Yonkers  Savings  Bank,  8 
debt,  which  his  tender  is  to  accom-  Hun,  26,  70  N.  Y.  553,  26  Am.  Rep. 
plieh.  There  is  no  debt,  at  least  627;  Sager  v.  Tupper,  35  Mich.  134;. 
from  him,  and  therefore,  as  it  seems  Schmittdiel  v.  Moore,  120  Mich.  199, 
to  me,  his  mere  tender  does  not  dis-  79  N.  W.  195. 

charge  the  mortgage  lien.     He  has  "See  Van  Buren  v.  Olmstead,  5 

the  right  to  redeem,  but  he  must  re-  Paige,  9. 

deem  by  actual  payment."  The  Court  "  Dorkray  v.  Noble,  8  Me.  278. 

of  Appeals,  55  N.  Y.  421,  decided  the  •*  Grussy  v.  Schneider,  50  How.  Pr. 

134. 
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signed^  he  may  make  a  tender  to  the  mortgagee;  and  although  the 
mortgage  has  at  the  time  been  in  fact  assigned,  the  tender,  accord- 
ing to  some  authorities,  would  be  effectual  even  to  extinguish  the 
lien;**  but  it  would  seem  that  if  a  payment  to  the  mortgagee  would 
not  be  good  a  tender  would  not  be  good;  and  that  inasmuch  as  the 
debtor,  not  finding  the  bond  or  note  in  the  mortgagee's  possession, 
is  put  upon  inquiry  as  to  his  authority  to  receive  payment,  and  is 
even  chargeable  with  knowledge  of  fraud  if  he  goes  on  and  makes 
it,  a  tender  to  him  when  he  had  not  possession  of  the  evidence  of 
the  debt  would  be  bad. 

§  897.  Place  of  payment  or  tender. — As  a  general  rule,  when  the 
mortgage  or  the  accompanying  security  does  not  appoint  any  place 
at  which  the  principal  or  interest  is  to  be  paid,  the  debtor  is  bound 
to  seek  the  creditor  to  make  his  payments.**  A  place  of  payment 
named  in  the  deed  relates  in  strictness  to  the  time  of  payment  there 
mentioned,*^  and  afterwards  a  personal  tender  is  generally  neces- 
sary. 

A  personal  tender  may  be  excused  when  the  mortgagee  has  shown 
by  his  conduct  or  declarations  that  he  means  to  avoid  a  tender.** 

**Hetzell  V.  Barber,  6  Hun,  534.  indenture,  nor  to  bee  there  longer 

In  Reed  v.  Marble,  10  Paige,  409,  the  than  the  time  specified  in  the  same 

mortgagee    had    posaesBlon    of    the  indenture,    to    tender    or    pay    the 

bond  and  mortgage  as  agent  of  his  money  to  the  feoffee,"  etc.  And  Coke 

assignee,  although  the  assignee  had  thereupon:    "Here  is  good  connsell 

without    his    knowledge    assigned  and  advice  given,  to  set  downe  in 

them  to  another.  conveyances  everything  in  certain- 

"*  Harris   v.  Mulock,   9  How.   Pr.  tie  and  partlcularitie,  for  certaintie 

402;  Smith  v.  Smith,  25  Wend.  405.  is  the  mother  of  quletnesse  and  re- 

Llttleton,    212    a,    saith:     "And  pose,  and  Incertaintie  the  cause  of 

therefore  it  will  be  a  good  and  sure  variance  and  contentions;  and  for 

thing  for  him  that  will  make  such  obtaining  of  the  one,  and  avoidincr 

feoffment  in  mortgage,  to  appoint  an  of  the  other,  thei  best  meane  is,  in 

especlall    place    where    the    money  all  assurances,  to  take  counsell  of 

shall  be  payd,  and  the  more  speciall  learned  and  well  experienced  men, 

that  it  bee  put,  the  better  it  is  for  and  not  to  trust  onely  without  advice 

the  feoffor.    As  if  A.  Infeoffe  B.  to  to  a  precedent    For  as  the  rule  is 

have  to  him  and  to  his  heirs,  upon  concerning   the   state    of   a    man's 

such  condition  that  if  A.  pay  to  B.  bodie.    Nullum   medicamentum    est 

on  the  Feast  of  Saint  Michael  the  idem  omnibus,  so  in  the  state  and 

Arch-Angell  next  coming,  in  the  ca-  assurance  of  a  man's  land.  Nullum 

thedrall  church  of  St.  Paul's  in  Lon-  exemplum  est  idem  omnibus." 

don  within  foure  houres  next  before  *^  Sharpnell  v.  Blake,  2  Eq.  Ca& 

the  hour  of  noon  of  the  same  Feast,  Abr.  604. 

at  the  Rood  loft  of  the  Rood  of  the  ^Manning  v.  Burgess,  1  Cas.  in 

North  doore  within  the  same  church.  Ch.  29;   McCalley  v.  Otey,  99  Ala. 

or  at  the  tombe  of  saint  Erkenwald,  584,  12  So.  406,  90  Ala.  302,  8  So. 

or  at  the  doore  of  such  a  chappell,  157;    Rudulph   v.  Wagner,   36  Ala. 

or  at  such  a  pillar,  within  the  same  698,  702. 

church,  that  then  it  shall  be  lawfull  The  following  is  the  report  of  a 

to  the  aforesaid  A,  and  his  heires  to  case  before  the  Master  of  the  Rolls 

enter,  etc.;  to  this  case  he  needeth  in  the  15th  year  of  Charles  II.:   '*A 

not  to  seek  the  feoffee  In  another  mortgage  was  forfeited;  the  mort- 

place,  nor  to  bee  in  any  other  place  gagor  afterwards,  meeting  the  mort*' 
but  in  thS  place  comprised  in  the 
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In  Gyles  v.  Hall,  reported  by  Peere  Williams,**  it  appeared  that  on 
the  day  before  the  25th  of  March,  1722,  the  mortgagor  gave  per- 
sonal notice  in  writing  to  the  defendant,  the  mortgagee,  that  he 
would  tender  the  money -and  interest  between  the  hours  of  ten  and 
twelve  in  the  morning,  at  Lincoln's  Inn  Hall,  on  the  25th  of  Sep- 
tember, 1722,  which  was  accordingly  done.  ^'Objection  by  Solici- 
tor-General Talbot:  Lincoln's  Inn  Hall  is  not  named  in  the  pro- 
viso in  the  mortgage  deed  as  the  place  for  the  payment  of  the  money, 
and  therefore  the  tender  must  be  to  the  person.  Lord  Chancellor: 
The  money  being  lent  in  town,  and  after  personal  notice  given  for 
the  payment  thereof,  and  no  objection  made  by  the  mortgagee  to 
the  place  at  the  time  of  the  notice,  it  would  be  very  hard  to  make 
the  mortgagor  travel  with  this  great  sum  of  money  to  Oxford,  where 
the  mortgagee  lived." 

The  rule  was  long  ago  established  in  England,  that  the  debtor 
is  not  .bound  to  follow  his  creditor  beyond  the  four  seas  to  make  a 
tender.  The  same  rule  prevails  in  this  country,  the  debtor  not  be- 
ing bound  to  seek  his  creditor  to  make  a  tender  beyond  the  limits 
of  the  State.  When  a  mortgagee  has  removed  from  the  State,  and 
left  no  one  within  it  to  receive  the  interest  and  instalments  as  they 
become  due,  .the  mortgagor  is  relieved  from  any  obligation  to  make 
a  tender.''® 

A  mortgage  which  provides  no  place  of  payment  is  presumed  to 
be  payable  in  the  State  where  it  was  made,  when  the  parties  reside 
in  the  State.''^ 

gagee,  said,  'I  have  moneys,  now  I  ately  keeping  out  of  the   way  to 

will  come  and  redeem  the  mortgage.'  avoid  the  tender;  or,  as  it  happened 

The  mortgagee  said  to  him,  he  would  in  a  case  where  there  was  evidence 

hold  the  mortgaged  premises  as  long  that  the  mortgagee  had  expressed  a 

as  he  could,  and  then,  when  he  could  determination  to  hold  the  property 

hold  them  no  longer,  let  the  devil  as  long  as  he  could,  and  after  that 

take  them  if  he  would.  And  after-  to  transfer  it  to  a  particular  friend 

wards  the  mortgagor  went  to  the  of  his  own."    Mort.  2d  vol.  3d  ed. 

mortgagee's  house  with  money  more  790.     The  gravity  of  Mr.  Fisher's 

than  sufficient  to  redeem  the  mort-  work  might  have  been   too   much 

gage,  and  tendered  it  there;  but  it  disturbed  by  placing  the  case  and 

did  not  appear  that  the  mortgagee  his  version  of  it  together;   and  so 

was  within,  or  that  the  tender  was  .therefore  the  grim   humor   of   his 

made  to  him;  and  it  was  decreed  a  comment  is  altogether  latent, 

redemption,   and  the  defendant  to  **  2  P.  Wms.  378.    The  bill  was  to 

have  no  interest  from  the  time  of  compel  a  reassignment  of  a  mort- 

the   tender   because   of  his  wilful-  gage  for    £1,000,  and  to  stop  the 

ness."  payment  of  interest. 

Mr.  Fisher,  referring  to  this  case,  '®  Houbie  v.  Volkenlng,   49  How. 

but  not  quoting  the  language  of  it,  Pr.  169.  And  see  Hale  v.  Patton,  60 

after  saying  that  a  tender  may  be  N.  Y.  233,  19  Am.  Rep.  168;  Hoag  v. 

sufficient  when  made  at  the  mort-  Parr,  13  Hun,  95;  Conklin  v.  Conk- 

gagee's  house  in  his  absence,  adds:  lin,  54  Ind.  289. 

"But  this  it  is  presumed  can  be  only  "  Houbie  v.  Volkening,   49  How. 

done  under  particular  circumstances,  Pr.  169. 
as  where  the  mortgagee  is  deliber- 
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§  898.  The  tender  may  be  made  at  any  time  of  the  day,  unless 
«onie  hour  has  been  fixed  upon  by  agreement  of  the  parties  or  bv 
notice;  in  which  case  an  attendance  at  any  time  within  the  hour 
following  the  time  named^  continued  to  the  end  of  the  hour^  is  sufS- 
cient." 

§  899.  It  is  a  settled  role  that  interest  will  cease  to  nm  from  the 
time  of  tender,  when  the  money  really, due  upon  the  mortgage  is 
actually  and  properly  tendered  By  a  person  having  the  right  to  make 
the  tender,  so  that  the  mortgagee  is  bound  to  accept  it.''*  If  the 
tender  be  refused,  the  person  making  the  tender  must  keep  the 
money  continually  ready  to  be  paid  over  in  case  the  mortgagee  should 
subsequently  conclude  to  accept  it.''*  To  make  the  tender  eflEectual 
to  stop  interest  and  prevent  costs,  the  tender  must  be  kept  good 
by  the  debtor ;  and  whenever  he  seeks  to  make  it  the  basis  of  afl5rma- 
tive  relief  it  must  be  paid  into  court,  where  the  creditor  can  get  it, 
and  that  fact  must  be  alleged  in  the  pleadings.  It  then  becomes  the 
creditor's  money,  and  the  debtor  cannot  dispute  his  right  to  it^' 
Neither  should  he  make  any  profit  out  of  it  afterwards.  "It  ought 
to  appear,'^  said  the  Lord  Chancellor,  as  reported  by  Peere  Williams 
in  an  early  case,^*  *^that  the  mortgagor  from  that  time  always  kept 
the  money  ready;  whereas  the  contrary  thereof  being 'proved,  that 
the  mortgagor  was  not  ready  to  pay  it,  therefore  the  interest  must 
run  on.''  Should  the  mortgagee  subsequently  demand  the  money, 
and  find  that  the  mortgagor  was  not  ready  with  it  to  make  payment 
in  accordance  with  his  previous  tender,  interest  will  run  on  as  if 
no  tender  had  been  made  untQ  the  money  is  paid  or  brought  into 
court.'^ 

Without  a  complete  and  formal  tender,  an  offer  to  pay  the  amount 


7  Knox  V.  Simmons,  4  Bro.  C.  C. 
433.  And  see  Bernard  v.  Norton,  10 
L.  T.  N.  S.  183. 

"Columbian  Building  Asso.  v. 
Crump,  42  Md.  192;  Greer  v.  Tur- 
ner, 36  Ark.  17;  Parker  v.  Beasley, 
116  N.  C.  1,  21  S.  B.  955;  McCalley 
V.  Otey,  99  Ala.  584,  12  So.  406,  90 
Ala.  302,  8  So.  157;  Shank  v.  Groff, 
45  W.  Va.  543.  32  S.  E.  248;  Thomp- 
son V.  Lyon.  40  W.  Va.  87,  20  S.  B. 
812;  McCalley  v.  Otey,  99  Ala.  584, 
12  So.  406. 

'*  McCalley  v.  Otey,  99  Ala.  584.  12 
So.  406,  90  Ala.  302,  8  So.  157;  Me- 
Guire  v.  Van  Pelt,  55  Ala.  344. 

"  Halpin  v.  Phenix  Ins.  Co.  118  N. 
Y.  165,  23  N.  B.  482.  per  Brown,  J.; 
Becker  v.  Boon,  61  N.  Y.  317;  Tut- 
hill  v.  Morris,  81  N.  Y.  94;  Sheriden 


V.  Smith,  2  Hill,  538;  Storer  v.  Mc- 
Gaw,  11  Allen,  527;  Nelson  v.  Lo- 
der,  132  N.  Y.  288,  30  N.  E.  369. 
affirming  7  N.  Y.  Supp.  849;  Par- 
ker V.  Beasley,  116  N.  C.  1,  21  S.  E. 
955.  In  this  case  it  was  held  that  a 
tender  without  payment  into  court 
does  not  discharge  the  mortgage, 
though  it  may  stop  the  running  of 
interest 

^«  Gyles  V.  Hall,  2  P.  Wms.  378. 
And  the  reporter  says  that,  "if  the 
tender  be  insisted  on  to  stop  inter- 
est, the  money  must  be  kept  dead 
from  that  time,  because  the  party  is 
to  be  uncore  prist."  The  other  part 
of  the  plea,  tout  temps  prist,  must 
be  understood. 

^^  Columbian  Building  Asso.  v. 
Crump,  42  Md.  192. 
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due  will  prevent  the  running  of  interest  at  a  higher  rate  than  six 
per  cent.,  where  this  is  the  legal  rate,  when  a  higher  rate  is  not 
agreed  upon  by  the  parties,  though  the  mortgage  notes  bear  inter- 
est at  a  higher  rate.''® 

§  900.  The  tender  must  be  absolute  and  unconditional,  and  must 
be  fairly  made,  with  a  reasonable  opportunity  given  to  the  mort- 
gagee to  ascertain  the  amount  due  him.''*  The  demand  for  a  re- 
ceipt as  a  condition  of  the  tender  would  prevent  a  refusal  of  the 
tender  from  operating  as  a  discharge  of  the  lien.  Certainly  a  con- 
dition annexed  to  the  tender,  that  the  holder  of  the  mortgage  should 
execute  a  quitclaim  deed,  or  an  assignment,  would  have  that  effect.*** 

A  requirement  of  a  quitclaim  deed  is  an  inadmissible  condition,  al- 
though the  holder  of  the  mortgage,  to  whom  the  tender  is  made, 
received  from  the  mortgagee  not  only  an  assignment  of  the  mort- 
gage, but  a  quitclaim  deed  of  the  land  executed  after  the  mortgagee 
had  himself  purchased  the  premises  at  a  foreclosure  sale,  made  by 
him,  which  had  afterwards  been  superseded  and  rendered  abortive 
by  his  extending  the  time  of  redemption.®^ 

Whether  a  condition  annexed  to  a  tender  of  the  mortgage  debt, 
that  the  mortgage  be  discharged  of  record,  invalidates  the  tender,  is 
a  question  upon  which  the  decisions  differ.    While  it  has  been  held 


"  Donahue  v.  Chase,  139  Mass.  407. 

"Potts  V.  Plaisted,  30  Mich.  149. 
In  this  case  Mr.  Justice  Christiancy 
forcibly  expressed  the  principles 
upon  which  a  tender  should  be 
made,  saying:  "In  view  of  the  se- 
rious consequences  to  the  holder  of 
a  mortgage,  upon  the  refusal  of  a 
tender, — consequences  which  may 
often  amount  to  the  absolute  loss  of 
the  entire  debt, — and  in  view  of  the 
strong  temptation  which  must  exist 
to  contrive  merely  colorable  or  sham 
tenders,  not  intended  in  good  faith, 
we  think  the  evidence  should  be  so 
full,  clear,  and  satisfactory  as  to 
leave  no  reasonable  doubt  that  the 
tender  was  so  made,  that  the  holder 
must  have  understood  it  at  the  time 
to  be  a  present,  absolute,  and  uncon- 
ditional tender,  intended  to  be  in 
full  payment  and  extinguishment  of 
the  mortgage,  and  not  dependent 
upon  his  first  executing  a  receipt  or 
discharge,  or  any  other  contingency. 
And  the  holder  must,  in  every  case, 
have  a  reasonable  opportunity  to 
look  over  the  mortgage  and  accom- 
panying papers,  to  calculate  and  as- 


certain the  amount  due;  and  if  such 
papers  are  not  present,  he  must  be 
allowed  a  reasonable  time  to  get 
them  and  make  the  calculation.  He 
cannot  be  bound,  under  the  penalty 
or  at  the  hazard  of  losing  his  entire 
debt,  to  carry  at  all  times  in  his 
head  the  precise  amount  due  on  any 
particular  day." 

See,  also,  Roosevelt  v.  N.  T.  & 
Harlem  R.  Co.  45  Barb.  554,  30  How. 
Pr.  226,  230;  Roosevelt  v.  Bull's 
Head  Bank,  45  Barb.  579;  Noyes  v. 
Wyckoff,  114  N.  Y.  204.  21  N.  E.  158; 
Bowen  v.  Julius,  141  Ind.  310,  40  N. 
E.  700;  Wood  v.  Hitchcock.  20 
Wend.  (N.  Y.)  47;  Storey  v.  Krew- 
son,  55  Ind.  397,  23  Am.  Rep.  668; 
Harmon  v.  MaGee,  57  Miss.  410; 
Parks  V.  Allen,  42  Mich.  482,  4  N; 
W.  227;  Engle  v.  Hall.  45  Mich.  57, 
7  N.  W.  239;  Moore  v.  Norman,  52 
Minn.  83,  53  N.  W.  809. 

"Frost  V.  Yonkers  Sav.  Bank.  8 
Hun,  26.  70  N.  Y.  553.  26  Am.  Rep. 
627;  Schmittdiel  v.  Moore,  120  Mich. 
199,  79  N.  W.  195. 

"  Dodge  V.  Brewer,  31  Mich.  227. 
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that  such  a  condition  destroys  the  tender^^^  there  are  strong  reasons^ 
and  excellent  authority  for  holding  that  such  a  condition  does  not 
have  this  eflEect.®*  This  is  upon  the  ground  that  the  condition  is  one 
that  the  debtor  has  a  right  to  insist  upon,  and  to  which  the  holder 
of  the  mortgage  has  no  right  to  object.  The  general  principle  is 
stated  in  a  recent  case  to  be  "that,  where  there  is  no  dispute  as  to 
the  amount  of  the  debt,  a  tender  may  always  be  restricted  by  such 
conditions  as  by  the  terms  of  the  contract  are  conditions  precedent 
or  simultaneous  to  the  payment  of  the  debt,  or  proper  to  be  per- 
formed by  the  party  to  whom  the  tender  is  made."®* 

The  mortgagee  is  not  required  to  determine  at  the  time  whether 
the  tender  be  suflScient.  He  can  take  the  sum  oflEered,  and  then  if 
he  finds  it  sufficient  he  can  afterwards  discharge  or  cancel  the  mort- 
gage before  rendering  himself  liable  to  penalty  for  not  doing  so,  or 
to  a  suit  to  compel  a  release;  and  if  the  tender  prove  insufficient, 
he  need  not  fear  either  the  penalty  or  the  suit,  but  may  himself 
proceed  to  collect  the  balance.  He  cannot  justify  his  refusal  of  4 
tender  on  the  ground  that  the  debtor  would  not  comply  with  the 
conditions  upon  which  alone  he  would  accept  the  tender,  as,  for  in- 
stance, that  the  debtor  should  also  pay  another  debt  due  him.  He 
has  no  more  right  to  make  conditions  of  acceptance  than  the  debtor 
has  to  make  conditions  of  payment.®*^ 

If  a  tender  made  in  full  satisfaction  of  a  mortgage,  with  costs, 
be  accepted  by  the  mortgagee,  though  after  he  has  put  the  money 
in  his  pocket,  he  declares  that  he  does  not  receive  it  in  full  satisfac- 
tion of  the  mortgage,  but  only  as  a  partial  payment,  and  proceeds 

*>Loring   V.   Cooke,   3   Pick.    48;  curltles  was  insufficient  to  charge  an 

Lindsay  v.  Matthews,  17  Fla.  575.  indorser.    In  Smith  v.  Rockwell  it 

**  Halpln  V.  Phenix  Ins.  Co.  118  N.  was  held  that  a  maker  or  indorser 

Y.  165,  23  N.  E.  482;  Wheelock  v.  is   not  hound  to  pay.  a  negotiable 

Hanna.  39  N.  Y.  481.  promissory  note  without  receiving 

•*  Halpin  v.  Phenix  Ins.  Co.  118  it  as  his  voucher.  In  Cutler  v.  Goold 
N.  Y.  165,  23  N.  E.  482,  per  Brown,  Co.  it  was  held  that  the  plaintiff 
J.,  citing  Cass  v.  Higenbotam,  100  was  Justified  in  requimg  that  cer- 
N.  Y.  248,  3  N.  E.  189;  Saunders  v.  tain  negotiable  notes  given  to  de- 
Frost,  5  Pck.  259;  Bank  v.  Fant,  50  fendant,  and  not  due,  should  be  de- 
N.  Y.  474;  Cutler  v.  Ooold  Co.  43  livered  up  to  him  as  a  condition  of 
Hun,  516;  Bailey  v.  Buchanan  Co.  parting  with  the  money  tendered. 
115  N.  Y.  297,  22  N.  B.  153;  Smith  v.  And  in  Bailey  v.  Buchanan  Co.  it 
Rockwell,  2  Hill,  482.  "In  Cass  v.  was  recently  held  by  this  court  that 
Higenbotam  the  condition  was  that  the  obligee  of  a  bond,  having  the 
certain  diamonds  deposited  as  col-  option  to  redeem,  has  a  right  to  de- 
lateral  to  the  debt  should  be  re-  mand  as  a  condition  of  payment  the 
turned.  In  Saunders  v.  Frost  a  re-  surrender  of  the  bond,  and  all  the 
lease  was  demanded,  (n  Bank  v.  coupons  in  the  holder's  possession." 
Fant  it  was  held  that  a  demand  of  "Burnet  v.  Dennlston,  5  Johns, 
payment  of  a  promissory  note  with-  Ch.  35. 
out  an  offer  to  return  collateral  se- 
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with  a  foreclosure  sale,  this  will  be  treated  as  absolutely  void^  as  the 
payment  is  a  satisfaction  and  discharge  of  the  mortgage.^* 

§  901.  In  what  money  tender  may  be  made. — A  mortgage  made 
payable  in  gold  coin  of  the  United  States  must  be  paid  in  gold  coin 
of  the  United  States  and  not  in  silver  coin  or  paper  money,  which 
by  law  are  made  legal  tender.  The  Legal  Tender  Act  of  February 
25,  1862,  applied  to  debts  payable  in  money  or  dollars  generally,, 
and  not  to  obligations  payable  in  commodities,  or  expressly  payable 
in  gold  coin  or  silver  coin  or  specie.*' 

The  Supreme  Court  of  the  United  States  at  first  decided  that  the 
Legal  Tender  Act,  so  called,  was  not  applicable  to  contracts  made 
before  the  passage  of  the  act;®*  but  this  decision  was  shortly  after- 
wards reversed.**  In  the  interval  between  these  decisions,  payment 
of  a  mortgage  executed  previous  to  the  passage  of  this  act  was  ten- 
dered in  legal  tender  notes  of  the  United  States,  which  the  holder 
of  the  mortgage  refused ;  and  his  refusal  was  justified  on  the  ground 
that  he  could  properly  rely  upon  the  decision  then  standing  as  the 
law  of  the  land  upon  this  matter,  and  according  to  which  the  tender 
was  insufficient.** 

A  payment  or  tender  in  bills  of  a  specie-paying  bank,  current  at 
the  place  of  payment,  has  been  held  to  be  good.*^  A  tender  of 
notes  or  bills  not  a  good  tender  in  themselves  may  be  made  good! 
by  an  offer  to  turn  them  forthwith  into  money.**  If  no  objection 
be  made  at  the  time  to  the  quality  of  the  tender,  but  merely  to  the 
amount  of  it,  this  objection  cannot  afterwards  be  taken.** 

A  tender  of  Confederate  treasury  notes  made  in  payment  of  a 
mortgage  given  in  Alabama  in  the  time  of  the  Southern  Confeder- 
acy, and  by  its  terms  payable  "in  curitent  paper  funds,"  was  held 
a  good  tender,  inasmuch  as  such  notes  were  current  at  the  time^ 
although  greatly  depreciated.**  But  a  tender  in  such  money  waa 
held  not  to  be  good  when  the  contract  did  not  specify  in  what  cur- 


"•  Fisher  v.  Holden,  84  Mich.  494, 
47  N.  W.  1063. 

■'Trebilcock  v.  Wilson,  12  Wall. 
687;  Bronson  ▼.  Rodes,  7  Wall. 
229. 

"Hepburn  v.  Griswold,  8  Wall. 
603,  605.  See  Morrow  v.  Rainey,  58 
111.  357;  Chamblin  v.  Blair,  58  111. 
385. 

"Knox  V.  Lee,  12  Wall.  457;  Doo- 
ley  V.  Smith,  13  Wall.  604;  Norwich 
&  W.  R.  Co.  V.  Johnson,  15  Wall. 
195. 

"Harris  y.  Jex,  66  Barb.  232,  af- 


firmed 55  N.  Y.  421,  14  Am.  Rep. 
285. 

"Augur  V.  Winslow,  Clarke,  258. 
See  Worthington  v.  Bicknell,  2  Har. 
&  J.  58. 

"Austen  v.  Dodwell,  1  Bq.  Cas. 
Abr.  318. 

"Biddulph  v.  St  John,  2  Sch.  & 
Let.  521;  Lockyer  v.  Jons'S,  Peake, 
180,  n. 

"Stalworth  v.  Blum,  41  Ala.  319. 
And  see  Thorington  ▼.  Smith,  8 
Wall.  1. 
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rency  it  was  payable,  and  the  tender  was  made  several  months  after- 
wards, when  this  money  was  greatly  depreciated."' 

Where  there  is  a  variance  between  the  recital  in  the  mortgage 
and  the  terms  of  the  bond,  the  mortgage  reciting  a  bond  payable 
in  'lawful  money  of  th^  United  States,'^  but  the  bond  calling  for 
'lawful  silver  money  of  the  United  States,^'  third  persons  relying 
upon  the  record  are  not  affected  by  the  omission  in  the  mortgage, 
but  may  discharge  the  mortgage  by  a  payment  in  lawful  money  of 
the  country  of  any  description.  As  to  them  the  question  is  one  of 
lien,  and  this  is  determined  by  the  record.  The  recital  in  the  mort- 
gage gives  notice  of  the  character  and  amount  of  the  debt  secured; 
and  subsequent  purchasers  and  mortgagees  are  not  required  to  seek 
the  bond,  when  there  is  nothing  vague  or  wanting  in  the  reference 
to  render  such  inquiry  necessary.  Although  the  bond  is  the  prin- 
cipal debt  in  law,  and  governs  the  rights  of  the  parties  as  between 
themselves,  it  does  not  affect  others  who  have  purchased  in  good  faith 
and  without  notice  of  the  variance.®® 

A  legal  tender  of  interest  or  principal  of  a  mortgage  cannot  be 
made  by  a  bank  check.*^ 

If  the  condition  of  the  mortgage  be  for  the  performance  of  an 
act  or  duty  other  than  the  payment  of  money,  as  for  instance  the 
support  of  the  mortgagee,  a  tender  of  performance  of  that  act  or 
duty  has  the  same  effect  that  a  tender  of  money  usually  has.*® 

The  tender  of  a  larger  sum  than  is  due,  with  a  demand  for  change, 
is  good  if  no  objection  be  made  to  it  on  this  account.** 

§  901a.  The  mortgage  covers  not  merely  the  debt,  bat  the  costs  of 
a  suit  by  the  mortgagee  to  recover  the  debt  or  to  enforce  the  secur- 
ity.^*** The  costs  are  regarded  as  incident  to  the  debt.  It  is  the 
debtor's  neglect  that  renders  a  resort  to  legal  process  necessary,  and 
he  is  not  allowed  to  avoid  the  consequences  of  his  omission  to  per- 
form his  contract.  Therefore,  after  action  has  been  commenced, 
either  upon  the  debt  Or  the  security,  a  tender  of  the  amount  to  dis- 
charge it  should  include  costs  ;**^  and  costs  incurred  in  an  attempt  to 


"  Lynch  v.  Hancock,  14  S.  C.  66. 

"*>  Eagle  Beneficial  Society's  Ap- 
peal, 75  Pa.  St  226. 

"*GruBsy  v.  Schneider,  50  How. 
Pr.  134. 

■Morrison  v.  Morrison,  4  Hun, 
410;  Carman  v.  Pultz,  21  N.  Y.  547; 
Holmes  v.  Holmes,  9  N.  Y.  525,  527; 
Young  v.  Hunter.  6  N.  Y.  203. 

••Black  V.  Smith,  Peake,  88. 

"•Rawson   v.   Hall,   56   Me.   142; 


Hurd  V.  Coleman,  42  Me.  182;  Hart- 
ley V.  Tatham,  1  Keyes,  222.  As  to 
costs  of  a  suit  against  a  surety 
when  the  judgment  against  him  was 
compromised,  see  Johnson  v.  Rice, 
8  Me.  157. 

*"  Marshall  v.  Wing,  50  Me.  62; 
Maynard  v.  Hunt,  5  Pick.  240;  Jones 
V.  Phelps,  2  Barb.  Ch.  440;  Cox  v. 
Wheeder,  7  Paige,  248. 
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sell  the  property  under  a  power  of  sale  in  accordance  with  the  mort- 
gage must  in  like  manner  be  included.^®* 

§  902.  The  person  refusing  a  tender  properly  made  incurs  the  bur- 
den of  all  costs  subsequently  made  in  any  proceeding  to  redeem  or  to 
foreclose  the  mortgage.^®*  4^s  already  noticed,  the  tender  proving 
sufficient,  he  sometimes  incurs  the  risk  of  a  complete  discharge  of 
his  lien  upon  the  property,  and  the  consequent  loss  of  his  claim.^*** 
This  would  be  prevented  in  some  States  by  statutory  requirements 
that,  upon  refusal  of  the  tender,  to  make  it  effectual  the  money  must 
be  brought  into  court;  and  in  other  States  judicial  rules  and  prac- 
tice would  require  this,  or  at  least  that  the  tender  be  constantly  kept 
good. 

§  903.  Over-payment. — When  the  holder  of  a  mortgage,  upon  pay- 
ment of  it,  extorts  more  than  is  actually  due,  and  the  debtor,  in 
order  to  obtain  a  speedy  discharge  or  to  prevent  foreclosure,  pays 
the  amount  demanded,  he  may  recover  the  over-payment  as  money 
received  by  the  mortgagee  to  his  use.*®' 

In  like  maimer,  if  the  mortgagee,  in  giving  notice  of  foreclosure 
sale,  makes  no  deduction  for  a  payment  made,  and  the  mortgagor 
afterwards  redeems  from  the  sale  under  a  statute  allowing  him  to  do 
so  upon  paying  the  purchase-money  and  interest,  he  may  recover  of 
the  mortgagee  the  money  paid  on  the  mortgage.*®* 

If  by  mistake  a  mortgagor  pay  an  instalment  of  interest  a  second 
time,  he  cannot  recover  it  if  at  the  time  the  whole  mortgage,  both 
principal  and  interest,  is  due;  but  he  may  have  the  benefit  of  the 
payment  in  a  credit  upon  the  debt.*®^ 

II.   Appropriation  of  Payments. 

§901.  A  matter  of  intention. — Payment  of  the  debt  which  the 
mortgage  was  given  to  secure  extinguishes  the  mortgage.*®*  But  to 
have  this  effect  in  some  States,  as  we  have  already  noticed,  the  pay- 
ment must  be  made  at  the  time  mentioned  in  the  condition,  but  in 
others  it  may, be  made  at  any  time  afterwards;  but  everywhere  it 

»«  Allen  V.  Robbins,  7  R.  I.  33.  Fraser  v.  Pendlebury,  10  W.  R.  104; 

»"  Cliff  V.  Wadsworth,  2  Y.  &  C.  Windbiel  v.  Carroll.   16  Hun.  101; 

Ch.  698,  604;    Columbian  Building  Rodgers    v.    Wittenmyer.    88    Cal. 

Asso.  V.  Crump.  42  Md.  192;  Castle  563.  26  Pac.  369. 

V.  Castle,  78  Mich.  298,  44  N.  W.  »"  Spottswood  v.  Herrick.  22  Minn. 

378.  548. 

*•»•§   888;    Marsball   v.   Wing.   50  *"' Jackson  v.  McKnight,  17  Hun, 

Me.  62;   Bailey  v.  Metcalf,  6  N.  H.  2. 

166;   Robinson  v.  Leavitt.  7  N.  H.  ^"  8§    886-889;    Fisher  v.   Otis.   3 

73.  93.  Chand.  83;  Martineau  v.  McCuUom, 

'"■Close  V.  Phipps.  7  M.  ft  G.  686;  4  Chand.  153. 
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is  the  rule  that  the  payment  must  be  actually  appropriated  to  that 
purpose,  and  until  this  be  done,  the  condition  of  the  mortgage  be- 
ing broken,  the  mortgagor  may  maintain  a  bill  to  redeem,*®*  or 
the  mortgagee  may  maintain  a  bill  to  foreclose. 

Whether  a  payment  be  made  by  the  debtor  to  his  creditor  who 
holds  a  mortgage  upon  his  property,  or  whether  an  account  in  his 
favor  against  the  creditor  is  to  be  regarded  as  a  payment  on  the 
mortgage,  or  simply  a  debt  due  him  from  his  creditor,  leaving  the 
mortgage  standing  as  it  was  before,  is  a  question  of  the  intention 
of  the  parties,  and  is  to  be  determined  as  a  question  of  fact.  In 
the  absence  of  any  agreement  between  the  parties,  express  or  im- 
plied, the  mere  existence  of  a  debt  due  to  the  mortgagor  from  the 
mortgagee  does  not  operate  as  a  satisfaction  of  the  mortgage  wholly 
or  in  part,  or  enable  him  afterwards  to  set  off  such  indebtedness 
against  an  assignee  of  the  mortgage.*^^ 

The  fact  that  the  mortgagee  is  indebted  to  the  mortgagor  in  an 
amount  equal  to  the  mortgage  debt  does  not  satisfy  and  discharge 
the  mortgage  in  the  absence  of  an  agreement  to  that  effect  or  an 
appropriation  by  the  parties  or  one  of  them.^^*    . 


"•  Doody  V.  Pierce,  9  Allen,  141. 

"•  Peck  V.  Mlnot,  3  Abb.  App.  Dec. 
465,  4  Robt  323.  This  point  is  il- 
lustrated in  the  case  before  the 
Ck>urt  of  Appeals  of  New  York.  A 
debtor  gave  his  creditor  a  bond  and 
mortgage  to  secure  the  exact 
amount  of  the  balance  of  their  ac- 
count, conditioned  for  the  payment 
of  sixteen  thousand  dollars  in  one 
year  with  interest  Transactions  to 
a  large  amount  were  had  between 
the  parties  for  three  years  after- 
wards, in  borrowing  and  lending 
money,  checks,  and  notes,  and  trans- 
ferring vessels;  but  when  an  ac- 
count was  again  settled  at  the  end 
of  that  period,  the  mortgagor  owed 
the  mortgagee  upwards  of  one  hun- 
dred thousand  dollars.  The  claim 
was  made  that  after  the  giving  of 
the  mortgage  there  was  a  balance 
due  the  mortgagor  on  account  suffi- 
cient to  pay  the  mortgage  debt.  "If 
such  balance  at  any  time  existed," 
said  Mr.  Justice  Hunt,  "then  the 
further  question  arises,  was  it  the 
Intention  of  the  parties  that  the 
mortgage  should  be  paid  by  such 
balance,  or  that  it  should  continue 
as  a  subsisting  security  for  the  six- 
teen thousand  dollars,  independent 
of  any  balance  in  the  current  ac- 


counts? This  also  is  a  simple  ques- 
tion of  fact  If  it  was  the  intention 
and  agreement  of  the  parties  that 
as  soon  as  a  balance  of  sixteen 
thousand  dollars  should  accrue  in 
favor  of  Brown,  the  same  should 
be  applied  in  discharge  of  the  mort- 
gage, then  the  mortgage  was  dis- 
charged the  moment  such  balance 
existed.  If,  on  the  other  hand,  it 
was  the  intention  and  agreement  of 
the  parties  that  the  sixteen  thou- 
sand dollars  secured  by  the  mort- 
gage should  remain  as  a  permanent 
debt,  irrespective  of  the  balance  of 
accounts,  then  it  would  so  remain 
until  specifically  paid,  whatever 
might  be  the  state  of  accounts  be- 
tween the  parties.  Propositions 
more  essentially  questions  of  fact 
than  those  thus  stated  cannot  well 
be  imagined."  The  mortgagor  in  the 
mean  time  had  accepted  a  release 
of  a  part  of  the  mortgaged  prem- 
ises, and  had  also  given  several  new 
obligations  for  the  interest  that  had 
accrued  on  the  bond,  and  these  acts 
were  regarded  as  evidence  of  an  in- 
tention to  keep  the  mortgage  sub- 
sisting. 

^McCullars     v.     Harkness,     113 
Ala.  250,  21  So.  472. 
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§  905.  A  deposit  of  the  amount  of  the  debt  may  be  made  without 
•appropriation}  if  it  be  agreed  that  the  deposit  shall  be  placed  in  the 
mortgagee's  hands  without  in  any  way  operating  as  a  payment  of 
the  mortgage,  or  the  circumstances  show  that  the  intention  of  the 
parties  was  that. it  should  not  so  operate.  This  was  the  case  where 
a  mortgagor  sold  the  estate,  agreeing  to  discharge  the  mortgage 
himself,  and  took  the  purchaser's  notes  for  the  amount  of  the  pur- 
chase-money. 'These  he  delivered  to  the  mortgagee  under  an  arrange- 
ment that  the  proceeds  when  collected  should  be  applied  to  the  pay- 
ment of  the  mortgage ;  but  in  order  to  stop  the  interest,  he  deposited 
with  the  mortgagee  the  amount  of  the  mortgage  debt,  the  mort- 
^gee  giving  a  receipt  for  the  money,  and  agreeing  that  it  should  not 
^o  in  payment  of  the  mortgage.  The  purchaser's  note  was  not  paid ; 
but  under  the  circumstances  the  mortgage  remained  a  valid  security 
unaffected  by  these  transactions.*^* 

Where,  in .  a  proceeding  to  foreclose  a  mortgage  against  a  pur- 
chaser who  had  assumed  the  payment  of  it,  there  was  evidence  that 
the  mortgagee  had  previously  brought  an  action  upon  the  mortgage 
note  against  the  mortgagor,  who  settled  the  action  by  paying  a 
•<3ertain  sum,  which  was  not  indorsed  upon  the  note,  but  was  paid 
with  the  understanding  that  the  mortgagee  should  bring  an  action 
upon  the  mortgage,  and  if  he  collected  the  full  amount  of  the  note 
from  the  mortgage  security  he  should  pay  back  the  sum  in  question 
to  the  mortgagor,  it  was  held  that  the  question  was  one  of  fact, 
whether  the  parties  intended  that  the  amount  should  go  in  part 
payment,  or  was  to  be  applied  only  in  case  the  whole  debt  should 
not  be  obtained  from  the  mortgaged  property.*** 

§  906.  A  mortgage  debtor  may  in  the  fint  instance  appropriate  a 
payment  to  whatever  account  he  pleases,  either  principal  or  interest, 
or  to  another  debt  due  the  mortgagee,  and  the  creditor  is  bound 
■80  to  apply  it.***  Thi^  rule  applies  to  voluntary  payments  and  not 
to  those  made  under  compulsory  process  of  law.***^  This  is  his  right 
in  accordance  with  the  maxim,  Quicquid  solvitur  secundum  modum 
«olventis.  When  the  debtor  has  omitted  to  make  any  specific  appli- 
'Cation  of  the  money  he  has  paid,  but  has  left,  this  to  the  presump- 

»"Howe  V.   Lewis,   14   Pick.   329.  Petty  v.  Dill,  53  Ala.  641;   Vick  v. 

And   see  Toll  v.   HlUer,  11   Paige,  Smith,    83    N.    C.    80;     Harris    v. 

228.  Hooper,  50  Md.  537;   Leeds  v.  Gif- 

"•Dean  v.  Toppin,  130  Mass.  517.  ford,  41  N.  J.  Bq.  464;   Hughes  v. 

"*  Mills  V.  Fowkes,  5  Bing.  N.  C.  Johnson,  38  Ark.  285;  Ellis  v.  Ma- 

455;  Bradley  v.  Heath.  3  Sim.  543;  son,  32  S.  C.  277.  10  S.  E.  1069. 

Hammersley    v.    Knowlys,    2    Bsp.  "'Monson  v.  Meyer,  190  111.  105, 

666,  per  Lord  Kenyon;    Simson  v.  60  N.  E.  63,  aff*g  92  111.  App.  127. 
Ingham,  2  B.  &  C.  65,  per  Best,  J.; 
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tions  of  the  law,  or  to  be  applied  by  the  creditor,  as  he  may  see  fit, 
he  cannot  afterwards  go  back  and  make  an  appropriation  of  it  him- 
ggjf  lie  Tjjg  general  payment  may  be  applied  by  the  creditor  to  a 
claim  against  the  debtor  for  which  he  has  no  security,  or  fimong 
secured  claims  to  that  for  which  he  has  the  least  security.*^^  In  an 
action  to  compel  a  discharge  of  a  mortgage  on  the  ground  that  cer- 
tain payments  made  by  the  mortgagor  were  applied  by  him  at  the 
time  upon  the  mortgage,  when  he  was  otherwise  indebted  to  the 
mortgagee^  the  burden  is  upon  the  plaintiff  to  show  such  application 
by  a  preponderance  of  evidence.*^® 

If  one  holding  a  mortgage  upon  the  separate  property  of  a  mar- 
ried woman  receives  payments  from  the  husband,  who  is  indebted 
to  him,  without  special  instructions  as  to  their  application,  the  cred- 
itor may  apply  them  to  the  satisfaction  of  the  husband^s  debt  rather 
than  to  the  mortgage  debt  of  the  wife.^** 

A  person  holding  two  mortgages  upon  the  same  property  may 
apply  a  general  payment  to  either  or  to  both  of  them  at  his  option. 
Thus,  if  he  receive  the  proceeds  of  a  portion  of  the  mortgaged  es- 
tate directly  from  a  purchaser,  although  the  mortgagor  may  at  the 
time  request  him  to  apply  them  towards  the  payment  of  either 
mortgage,  if  he  fail  to  make  any  application  the  mortgagee  is  at 
liberty 'to  apply  them  as  he  may  choose.^^® 

A  debtor  sent  money  to  his  creditor  requesting  him  to  apply  it 
to  a  mortgage  note;  but  the  creditor  objected,  and  requested  that 
the  payment  be  applied  to  an  open  account,  though  saying  that  it 
would  be  applied  to  the  note  if  insisted  upon,  but  that  in  such  case 
the  account  would  be  closed.  Soon  afterwards  he  credited  the* 
amount  in  the  open  account  and  delivered  receipted  vouchers  to  the 
debtor.  It  was  held  that  the  facts  showed  no  payment  upon  the 
mortgage,  but  an  acquiescence  in  an  application  to  the  open  ac- 
count.^^^ 


"•Wilkinson  v.  Sterne,  9  Mod. 
427,  per  Lord  Hardwicke;  Mills  v. 
Pokes,  5  Bing.  N.  C.  456;  Leeds  v. 
Gifford,  41  N.  J.  Eq.  464. 

"'  Mackenzie  v.  Gordon,  6  CI.  &  P. 
875,  892,  per  Lord  .  Cottenham; 
Schuelenburg  v.  Martin,  1  McCrary, 
348;  Field  v.  Holland,  6  Cranch,  8; 
United  States  v.  January,  7  Cranch, 
572;  Schellabarger  v.  Binns,  18 
Kan.  345;  Ege  v.  Watts,  55  Pa.  St 
321;  Johnson's  Appeal,  37  Pa.  St 
268;  Prouty  v.  Price,  50  Barb.  344; 
Bank  of  Niagara  v.  Rosevelt,  9  Cow. 
409,  Hopk.  574;   Feldman  v.  Beier» 


78  N.  Y.  293;  Whilden  v.  Pearce,  27 
S.  C.  44,  2  S.  E.  709;  Johnson  v. 
Thomas,  77  Ala.  367;  Kent  v.  Marks, 
101  Ala.  350,  14  So.  472;  Levystein 
V.  Whitman,  59  Ala.  345;  Borel  v. 
Kappeler,  79  Cal.  342.  21  Pac.  841. 

"■Knox  V.  Johnston,  26  Wis.  41; 
Collins  V.  Stocking,  98  Mo.  290,  11 
S.  W.  750. 

"•Grelg  V.  Smith,  29  S.  C.  426,  7 
S.  E.  610. 

"•Parker  v.  Green,  8  Met  137. 

"*  Pennsylvania  Coal  Co.  v.  Blake,. 
85  N.  Y.  226. 
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§907.  The  law  will  apply  payments  which  neither  party  has 
made  any  appropriation  of.  But  the  law  will  never  make  an  appli- 
cation when  the  parties  have  already  done  so,  and  it  will  not  change 
an  application  which  the  parties  have  deliberately  and  legally 
made.**^  The  debtor  cannot  retract  his  application  of  a  payment 
to  an  illegal  or  usurious  contract,  and  the  courts  will  not  retract  it 
for  him.*^*  A  payment  made  by  a  mortgage  debtor  has  in  some  cases 
been  presumed  to  be  made  upon  the  mortgage  debt  in  the  absence 
of  a  particular  appropriation  at  the  time,  where  the  creditor  also 
has  other  claims  against  the  mortgagor  which  are  unsecured,  so 
far  at  least  that  the  mortgagee,  in  a  contest  with  other  creditors  of 
the  mortgagor,  is  bound  to  prove  that  the  payment  was  made  on  a 
different  account.***  But  this  presumption  would  not  apply  in  case 
of  an  appropriation  by  either  party  at  the  time.***  Much  less  can 
the  creditor,  upon  receiving  a  payment  directed  by  the  debtor  to  be 
applied  to  the  mortgage  debt,  claim  the  right  to  apply  it  to  other 
claims  and  enforce  the  mortgage  in  full  against  the  mortgagor.*** 

If  a  mortgagee  release  a  portion  of  the  premises  to  one  who  has 
purchased  the  equity  of  redemption  of  that  portion,  the  money  paid 
him  for  such  release  is  deemed  a  payment  upon  the  mortgage  debt, 
and  he  cannot  apply  it  in  discharge  of  other  debts  due  him  from 
the  mortgagor.**^ 

A  general  payment  it  is  said  should  be  applied  to  a  debt  which 
is  the  personal  and  absolute  debt  of  the  payor  rather  than  to  one 
which  he  is  not  personally  bound  to  pay,  though  his  property  J>e 
holden  for  it.  Thus  where  a  purchaser  of  an  estate  incumbered  by 
a  mortgage  has  assumed  a  portion  of  the  mortgage  debt,  and  has 
thus  made  himself  personally  liable  to  the  mortgagee  for  this  part 
of  the  debt,  although  he  may  be  compelled  to  pay  the  residue  of  the 
debt  to  save  his  property,  he  is  entitled  to  have  a  general  payment 
made  by  him  applied  to  the  portion  of  the  debt  for  which  he  is  per- 
sonally liable.*** 

The  law  will  appropriate  payments  upon  account  of  mortgage 
notes  to  such  notes  as  are  due  rather  than  to  those  not  due.  Thus 
wh'ere  notes  and  interest  are  charged  up  by  the  creditor  in  the  debt- 
or's running  account,  in  which  payments,  made  without  direction 
as  to  application,  are  credited,  the  payments  will  be  held  to  apply 

""Dickey  v.  Permanent  Land  Co.  *>*The  Antarctic,  1  Sprague,  206; 

63  Md.  170;  Treadwell  v.  Moore,  34  Pattison  v.  Hull,  9  Cow.  747. 

Me.  112;  Feldman  v.  Gamble,  26  N.  '"Tharp  v.  Feltz,  6  B.  Mon.  6. 

J.  Bq.  494.  '"  New  York  Life  Ins.  &  Trust  Co. 

"•  Dickey  v.  Permanent  Land  Co.  v.  Howard,  2  Sandf.  Ch.  183. 

63  Md.  170.  "*§   727;    Hicks  v.   Bingham,   11 

Mass.  300. 
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to  the  items  in  the  order  of  their  dates,  and  cannot  apply  to  notes 
not  due."» 

When  the  appropriation  of  credits  is  left  to  the  law,  the  rule  has 
sometimes  been  adopted  that  the  credits  will  be  applied  most  bene- 
ficially to  the  debtor,  and  therefore  will  be  applied  upon  a  debt 
secured  by  mortgage  rather  than  upon  a  debt  to  the  same  party 
upon  account  or  simple  contract.^*® 

But  on  the  contrary  it  has  been  said  that  as  a  rule  courts  will 
^pply  payments  to  unsecured  debts  in  preference  to  those  secured,**^ 
and  even  that  the  court  will  exercise  a  sound  discretion,^**  and  make 
the  application  as  it  deems  it  right  and  proper  in  each  case.^** 

By  the  civil  law,  and  that  of  Louisiana,  a  general  payment  is 
imputpd  to  the  most  onerous  debt;  and  therefore,  as  between  a 
mortgage  debt  and  an  open  accoimt  between  the  same  parties,  the 
payment  is  applied  to  a  mortgage  debt  which  bears  interest.^** 

§  908.  The  creditor  receiving  money  on  general  account  is  not  re- 
quired to  make  an  immediate  appropriation  of  it,  but  he  may  apply 
it  at  any  time  after  payment,  if  before  the  bringing  of  an  action  or 
the  settling  of  an  account  in  respect  of  it,^*'  but  not  after  a  suit 
for  foreclosure  has  been  begun.^*'  If  the  debtor  become  bankrupt, 
it  would  seem  that  the  creditor  might  then  apply  a  general  payment 
to  whatever  liability  of  the  bankrupt  debtor  he  might  think  fit.^*^ 
^'The  distinction  is  this,"  says  Lord  Hardwicke:  "where  a  man 
is  indebted  by  mortgage  and  bond,  and  pays  money  to  his  creditor, 
he  must  make  the  application,  and  declare  to  which  debt  he  applies 
the  money  at  the  very  time  he  pays  it,  and  he  cannot  make  the 
application  afterwards;  but  his  creditor  may  make  the  application 
any  time  after  a  general  payment  by  his  debtor,  so  as  he  does  it 


""Snyder  v.  Robinson,  35  Ind. 
311.  9  Am.  Rep.  738. 

"•Kline  V.  Ragland,  47  Ark.  Ill, 
14  S.  W.  474;  Trimble  v.  McCor- 
mlck  (Ky.),  15  S.  W.  358. 

"•Windsor  v.  Kennedy,  52  Miss. 
164;  Gwlnn  v.  Whltaker,  1  Harris 
ft  J.  754;  Dorsey  v.  Gassaway,  2 
Harris  ft  J.  402;  Pattlson  v.  Hull, 
9  Cow.  747,  770,  per  Cowen.  J. 

"» Field  V.  Holland,  6  Crancb,  8. 
The  payment  In  this  case  was  volun- 
tary and  the  application  of  the  pay- 
ment was  actually  made  by  the  cred- 
itor. Marshall,  C.  J.,  said  that  If 
the  creditor  had  not  applied  the 
payment,  the  court  would  have  ap- 
plied it  in  the  same  manner,  namely, 
to  the  debt  for  which  the  creditor 
had  the  least  security.    This  deci- 


sion criticised  by  Cowen,  J.,  in  Pat- 
tlson V.  Hull,  9  Cow.  747,  771.  And 
see  Orleans  Co.  Nat.  Bank  v.  Moore, 
112  N.  Y.  543,  555,  20  N.  E.  357,  per 
Peckham,  J. 

""  Coles  V.  Withers,  33  Gratt.  186. 

"■Coles  V.  Withers,  33  Gratt  186. 
In  this  case  the  court  made  a  pro 
rata  appropriation. 

"*  Johnson  v.  Anderson,  30  Ark. 
745;  Forstall  v.  Blanchard,  12  La.  1. 

"■Clayton's  case.  1  Mer.  572,  per 
Sir  W.  Grant;  Feldman  v.  Beier,  78 
N.  T.  293;  Hughes  v.  Johnson.  38 
Ark.  285;  Johnson  v.  Thomas,  77 
Ala.  367. 

"•  Sanford  v.  Van  Arsdall,  6  N.  Y. 
Supp.  494,  53  Hun,  70. 

*"Ex  Parte  Johnson,  3  De  G..  M. 
ft  G.  218,  236,  per  Lord  Cranworth. 
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before  an  account  settled  between  them;  and  there  have  been  abun- 
dance of  cases  upon  this  distinction/^**®  -An  entry  made  by  the 
debtor  in  his  own  private  books  is  of  course  not  conclusive  of  the 
appropriation  unless  he  has  communicated  the  subject  of  the  entry 
to  his  creditor;  and  the  creditor's  entry  in  his  own  books  is  not 
conclusive  upon  himself  until  he  in  like  maimer  communicates  the 
•entry  or  states  an  account.  Until  then  he  may  change  the  appro- 
priation as  he  sees  fit.*'* 

An  application  of  payment  once  made  cannot  be.  changed  with- 
out the  consent  of  both  the  debtor  and  the  creditor;  and  when  it 
is  made  by  the  creditor,  he  having  the  right  of  election,  it  becomes 
irrevocable  by  him  after  he  has  communicated  the  application  to 
the  debtor.**^  When  the  parties  have  themselves  agreed  upon  an 
application  of  a  payment,  there  is  no  question  of  its  application  by 
the  law."'* 

An  appropriation  of  payments  made  by  the  parties  to  a  prior 
incumbrance  is  binding  upon  subsequent  incumbrancers,  if  the  pay- 
ments are  made  upon  a  legal  obligation  of  the  debtor.  Although 
A  mortgage  bear  interest  at  the  rate  of  five  per  cent,  per  month,  if 
the  stipulation  be  not  in  violation  of  law,  subsequent  incumbrancers 
Tiave  no  claim  for  relief  against  payments  which  were,  by  common 
•consent  of  the  parties  to  the  mortgage,  applied  to  the  payment  of 
rsuch  interest.***  Proceeds  of  a  sale  of  part  of  the  mortgaged  prop- 
•erty  made  by  consent  of  parties  cannot  be  applied,  as  against  sub- 
sequent incumbrancers,  to  the  payment  of  an  unsecured  debt  of  the 
mortgagor.**' 

If  a  mortgagor  give  a  note  for  the  whole  amount  of  his  debt  to 
the  mortgagee,  including  sums  for  which  he  had  become  indebted 
l)efore  the  mortgage  was  given,  and  which  were  not  secured  by  it, 
and  the  mortgagee  apply  payments  made  to  him  upon  the  note  gen- 
-erally,  it  is  equivalent  to  an  application  upon  the  new  and  old  in- 
debtedness pro  rata,  and  a  different  application  cannot  be  made 
where  it  does  not  satisfactorily  appear  to  have  been  directed  or  to 
be  for  the  interest  of  the  parties.*** 

§909.  What  is  a  sufficient  appropriation. — ^The  debtor's  entries 
in  his  own  books  are  not  regarded  as  sufficient  evidence  of  his  applica- 
tion of  a  general  payment.**'^ '  It  is  essential  that  the  creditor  should 

"■  Wilkinson   v.    Sterne.    9    Mod.  **»  Webster  v.  Slngley,  53  Ala.  208; 

427.  25  Am.  Rep.  60;  Hughes  v.  Johnson, 

"*  Simson  v.  Ingham,  2  B.  ft  C.  65.  38  Ark.  285. 

**•  Johnson  V.  Thomas,  77  Ala.  367.  »**Shelden   v.   Bennett,    44   Mich. 

»"  Mercer  v.  Tift,  79  Ga.  174.  4  S.  634,  7  N.  W.  223. 

B.  114.  ***  Manning  v.  Westeme,  2  Vern. 

'^  Mills  V.  Kellogg,  7  Minn.  469.  606;  Wrout  v.  Dawes,  25  Beav.  369. 
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be  informed  of  the  particular  application  the  debtor  desires  to  have 
made  of  the  money,  to  make  it  of  any  effect. 

Where  certain  notes  were  insuflficiently  secured  by  a  mortgage, 
and  afterwards  further  security  was  given  for  some  of  the  nptes  sep- 
arately, it  was  held  that  this  special  fund  must  be  applied  to  the 
notes  secured  by  it,  to  the  exoneration  of  the  mortgage,  which  was 
properly  left  for  those  having  no  other  security.^** 

Where  a  mortgage  for  future  advances  was  executed  with  an 
agreement  that  the  same  might  be  paid  with  the  proceeds  of  cer- 
tain goods  to  be  shipped  by  the  Qioftgagor  to  the  mortgagee,  and 
after  advances  had  been  made  an  agreement  was  made  for  further 
advances,  and  that  the  mortgage  and  the  goods  shipped  should  be 
security  therefor,  it  was  held  that  the  mortgagee  had  the  right  to 
credit  the  amount  received  for  the  goods  on  the  advances  ^ntil  they 
were  paid,  before  applying  it  on  the  mortgage.**^ 

Where  It  mortgagor,  under  an  agreement  with  his  mortgagee  that 
he  could  pay  the  mortgage  debt  by  work,  performs  labor  of  value 
suiScient  to  pay  such  debt,  the  mortgage  is  satisfied  although  there 
may  have  been  no  other  application  by  the  mortgagee  of  the  amoimt 
due  for  the  labor.  The  law  will  apply  the  value  of  such  labor,  as 
it  is  performed,  to  the  payment  of  the  mortgage  debt.*** 

§  909a.  A  mortgagee  may,  by  agreement  with  a  purchaser  of  a 
portion  of  the  mortgaged  premises,  bind  himself  to  apply  general 
payments  upon  the  mortgage  debt  to  the  discharge  of  the  mortgage 
lien  upon  such  portion.  Such  agreement,  although  without  con- 
sideration, is  binding  upon  the  mortgagee  as  to  the  purchaser,  after 
he  has  acted  upon  it  and  paid  money  to  the  mortgagor;  but  when 
the  purchaser,  being  unable  to  complete  the  purchase,  has  recon- 
veyed  the  land  to  the  mortgagor,  the  contract  being  as  to  the  latter 
without  consideration,  and  therefore  a  nullity,  he  has  no  right  to 
have  pa3rment8  subsequently  made  applied  upon  any  particular  part 
of  the  mortgaged  property.  The  agreement  in  such  case  is  for  the 
purchaser's  benefit,  and  not  for  the  benefit  of  the  mortgagor.*** 

§  909b.  A  payment  made  from  the  proceeds  of  a  sale  of  the  mort* 
gaged  property  must  be  applied  to  the  mortgage,  and  no  special  di- 
rection is  necessary.**^^  When  the  mortgage  is  in  the  form  of  an 
absolute  deed,  and  the  mortgagee  by  virtue  of  his  title  sells  the 

'"  Bridenbecker  y.  Lowell,  32  Barb.        *^  Bush  v.  Sherman,  80  111.  160. 
9.  "•  Ellis  V.  Mason,  32  S.  C.  277.  10 

^^^  Lewis  V.  Hartford  Silk  Manuf .  S.  E.  1069.    See  Hunter  v.  Wardlaw. 

Co.  56  Conn.  25,  12  Atl.  637.  6  S.  C.  74;  Thatcher  v.  Masaey,  20 

*"  McCullars  v.  Harkness,  113  Ala.  S.  C.  542. 
250,  21  So/  472. 
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land  or  any  part  of  it,  he  is  chargeable  with  the  price  for  which  he 
sold  it,  though  he  sold  upon  credit  and  has  been  unable  to  collect 
the  purchase-money.  But  if  the  mortgagee  executes  a  deed  of  the 
property  at  the  request  of  the  mortgagor,  and  receives  the  notes 
given  for  the  purchase-money,  he  is  not  chargeable  with  the  amount 
of  such  notes  in  a  subsequent  accounting  between  him  and  the 
mortgagor,  where  the  notes,  without  fault  of  his,  prove  to  be  worth- 
less."^ 

§  910.  A  payment  made  on  security  held  as  collateral  for  a  mort- 
gage debt  is  prima  facie  a  payment  upon  the  principal  debt,^**  but  not 
ipso  facto  a  payment  on  the  principal  debt.^°*  But  unless  the  debt 
or  some  part  of  it  be  due  and  payable,  the  mortgagee  cannot,  with- 
out the  consent  of  the  mortgagor,  apply  the  amount  received  to 
the  payment  of  the  mortgage  debt.  Thus,  for  instance,  money  paid 
upon  a  policy  of  insurance,  obtained  by  the  mortgagor  for  the  benefit 
of  the  mortgagee,  for  a  loss  by  fire,  cannot  be  applied  to  the  payment 
of  the  debt,  if  it  be  not  due,  without  the  consent  of  the  mortgagor. 
The  money  received  from  the  insurance  takes  the  place  of  tiie  prop- 
erty destroyed,  and  is  still  collateral  until  it  is  applied  in  payment 
by  mutual  consent.  If  the  amount  received  be  indorsed  upon  the 
note,  but  is  afterwards  applied  to  the  restoration  of  the  impaired 
security,  for  the  benefit  of  all  parties,  the  holder  of  a  second  mort- 
gage on  the  property  has  no  equity  which  entitles  him  to  have  the 
amount  so  received  applied  in  reduction  of  the  debt  secured  by  the 
first  mortgage.  The  indorsement  of  the  money,  in  the  first  instance, 
upon  the  note,  without  authority,  gives  no  such  right.^** 

If  the  mortgagee  receives  insurance  money  paid  under  a  policy 
upon  the  premises  made  payable  to  him  by  the  terms  of  the  mort- 
gage, he  is  bound  to  apply  it  to  the  payment  of  the  mortgage  debt, 
and  it  is  a  satisfaction  of  the  mortgage  debt  to  the  extent  of  the 
payment.  He  has  no  authority  to  arrange  with  an  unauthorized 
agent  for  a  different  disposal  of  the  money  so  received.****^ 

Money  received  by  a  mortgagee,  under  a  policy  taken  by  him 
upon  his  interest,  does  not  ordinarily  operate  as  a  satisfaction  of 
the  mortgage,  for  such  insurance  is  not  for  the  benefit  of  the  mort- 
gagor, nor  is  it  an  insurance  of  the  mortgage  debt.^*^*  If  the  mort- 
gagee is  not  merely  a  mortgagee,  but  has  some  other  interest  in 

«Turman  v.  Forrester,  55  Ark.  Mass.  588;   Bryant  v.  Charter  Oak 

336,  18  S.  W.  167.  L.  Ins.  Co.  24  Fed.  771. 

"*Prouty  V.  Eaton,  41  Barb.  409.  *"  Connecticut  Mut.  L.  Ins.  Co.  v. 

>"Bconomy     Building     Asao.     v.  Scammon,  117  U.  S.  634,  6  8.  Ct. 

Hungerbuckler,  93  Pa.  St.  258.  889. 

»*  Gordon  v.  Ware  Sav.  Bank,  116  »•§§  419,  420. 
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the  property,  such  as  a  dower  interest,  the  insurance  will  not  be 
regarded  as  exclusively  an  insurance  of  the  interest  as  mortgagee; 
and  therefore,  for  a  still  stronger  reason,  insurance  money  collected 
will  not  be  applied  in  satisfaction  of  the  mortgage.^*^ 

§  911.  Interest  to  be  first  paid. — When  payments  are  made  by  a 
debtor  upon  a  mortgage,  without  being  specially  appropriated  either 
to  the  principal  or  interest  of  the  debt,  the  general  rule  is  that  the 
interest  due  shall  be  paid  before  any  part  of  the  principal  is  dis- 
charged.^'* If,  however,  there  is  no  instalment  of  interest  due,  the 
payment  is  applied  to  the  principal.*** 

If  a  mortgagor  voltmtarily,  and  without  mistake  of  fact,  pays  as 
interest  a  greater  rate  than  is  legally  enforcible,  but  not  usurious, 
the  appropriation  thus  made  by  the  parties  will  not  be  disturbed, 
but  will  stand  as  any  other  voluntary  payment;  and  a  subsequent 
purchaser  of  the  mortgage  premises,  unless  he  shows  some  special 
equity,  has  no  greater  rights  in  that  respect  than  the  mortgagor.*** 

§  912.  Partial  payments  upon  a  usuriouB  mortgage  cannot  be  ap- 
plied to  the  payment  of  usurious  interest,  even  with  the  consent 
of  the  mortgagor,  as  against  the  existing  rights  of  subsequent  in- 
cumbrancers.*** While  a  payment  of  a  bonus  upon  a  mortgage  for 
an  extension  of  the  time  of  payment  is  to  be  regarded  as  a  pay- 
ment upon  the  mortg^e  debt,  yet  the  law  does  not  so  apply  it  unless 
the  debtor  asks  for  such  application.  Therefore,  where  interest  be- 
came due  after  such  a  payment,  and  remaining  unpaid  for  twenty 
days  and  more,  an  action  was  brought,  in  pursuance  of  a  condition 
of  the  mortgage  making  the  whole  principal  due  upon  such  default, 
to  foreclose  the  mortgage,  it  was  held  that  the  bonus  paid  for  ex- 
tension could  not  be  regarded  as  a  payment  of  the  interest  so  as  lO 
prevent  such  forfeiture,  inasmuch  as  no  such  application  of  it  had 
been  made  or  asked  for  previous  to  the  suit,  and  that  the  mort- 
gagor's request  in  his  answer  to  have  it  so  applied  could  not  aflfect 
the  plaintifiPs  right  of  action,  though  the  judgment  should  be  en- 


"» Louden  v.  Waddle,  98  Pa.  St 
242. 

"■Chase  v.  Box,  Freem.  Ch.  261; 
Monroe  v.  Fohl,  72  Cal.  668,  14  Pac. 
514;  Bay  View  Land  Co.  v.  Myers, 
62  Minn.  265,  64  N.  W.  816. 

"'•Davis  V.  Fargo,  Clarke  (N.  Y.), 
470.  A  Vermont  case  holds  that 
where,  upon  a  note  payable  with  in- 
terest annually,  a  payment  is  made 
before  the  interest  falls  due  which 
is  Bufflcient  to  pay  the  Interest  then 


due  and  a  portion  of  the  principal, 
but  which  is  not  Specifically  applied, 
the  maker  of  the  note  has  the  right 
to  have  the  computation  carried  for- 
ward to  the  end  of  the  year,  and  the 
amount  applied  in  the  pasnnent  of 
the  interest  then  falling  due.  01- 
cott  V.  Davis,  67  Vt.  686,  82  Atl.  813. 

"•  Carson  v.  Cochran,  51  Minn.  67, 
63  N.  W.  1130. 

« Greene  v.  Tyler,  39  Pa.  St.  861. 
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tered  for  the  amount  of  the  mortgage  after  deducting  the  amount; 
of  the  bonus  paid.*** 

III.   Presumption  and  Evidence  of  Payment. 

§  913.  The  poMession  of  the  mortgage  note  or  bond  by  tht  mort^ 
gagor  or  those  claiming  under  him  raises  a  presumption^  in  the  ab- 
sence of  all  other  proof,  that  it  has  been  paid.  This  presumption 
is  one  of  fact  and  not  of  law,  and  may  be  rebutted  by  evidence  ac- 
counting for  the  mortgagor's  possession  of  the  note  without  having 
paid  it,***  or  in  any  way  rebutting  the  inference  of  payment.***  The 
purchase  of  a  mortgage  and  note  by  one  who  has  bought  the  land 
and  assumed  the  payment  of  the  mortgage  operates  as  a  payment.*** 
The  mortgagor's  possession  of  the  mortgage  note,  even  after  it  is. 
due,  is  not  conclusive  evidence  of  payment,  only  prima  facie;***  but 
such  possession  continued  for  a  long  time,  and  unquestioned  by  the^ 
mortgagee  after  a  full  knowledge  of  this  fact,  affords  a  strong  pre- 
sumption that  the  debt  has  been  paid.**^  The  possession  of  the.  mort- 
gage alone  without  the  bond  or  note  is  held  not  to  give  rise  to  any 
presumption  of  payment.*** 

Where  one  about  selling  a  parcel  of  land  produced  a  mortgage  of 
it  with  the  seals  torn  off,  and  gave  it  to  the  purchaser,  stating  it 
had  been  paid  and  satisfied,  and  that  he  could  have  it  cancelled  and 
discharged  of  record,  the  fact  that  there  was  no  receipt  of  payment 
indorsed  upon  it,  and  the  further  fact  that  the  bond  was  not  pro- 
duced, were  not  regarded  as  suflScient  to  raise  a  suspicion  and  put 
the  purchaser  upon  inquiry.*** 

If  a  mortgage  has  been  regularly  released  of  record,  and  there  is 
nothing  to  show  that  the  mortgage  note  is  held  by  a  third  person,, 
or  that  it  was  negotiable,  the  fact  that  the  mortgagor  does  not  pro- 

• 

'"Church  V.  Maloy,  9  Hun,  148,        '~ Anderson   v.   Culver,    6   N:   Y. 

affirmed  70  N.  T.  63.  Supp.  181;  Mynes  v.  Mynes,  47  W. 

»"Hcw  York:    Levy  v.  Merrill,  62  Va.  681,  35  S.  B.  935. 
How.  Pr.  360;  Braman  v.  Bingham,        *"  Northwestern     Nat     Bank     v. 

26  N.  Y.  483;  Garlock  v.  Geortner,  7  Stone,  97  Iowa,  183,  66  N.  W.  91. 
Wend.  198;   Palmer  v.  Gurnsey,  7        *••  Purser  v.  Anderson,  4  Edw.  Ch. 

Wend.  248;  McMurray  v.  McMurray,  17;    Grey   v.   Grey,   47   N.   Y.   652; 

17  N.  Y.  Supp.  657.  Massaohasetts:  Harrison  t.  New  Jersey  R.  &  Trans- 
Richardson  V.  Cambridge,  2  Allen,  portatlon  Co.  19  N.  J.  Eq.  488. 
118;*  Grimes  v.  Kimball,  3  Allen,  "'Gardner  v.  James,  7  R.  I.  396. 
518;  Crocker  v.  Thompson,  3  Met.  *••  Harrison  v.  N.  J.  R.  &  Trans- 
224.  Other  States:  Bell  v.  Wood-  portatlon  Co.  19  N.  J.  Eq.  488; 
ward,  34  N.  H.  90;  Chapman  v.  Parkhurst  v.  Berdell,  5  N.  Y.  Supp. 
Hunt,  18  N.  J.  Eq.  414;  Flower  v.  328;  Martin  v.  Goldsborough  (Md.), 
Elwood,  66  111.  438;  Ormsby  v.  Barr,  26  Atl.  420. 

21  Mich.  474;  Johnson  y.  Nations,       ^'' Harrison,  v.  Johnaon,  18  N.  J.. 
26  Miss.  147;  Succession  of  Norton,    Eq.  420.. 

18  La.  Ann.  36;  Shipley  v.  Fox,  69 
Md.  572,  16  Atl.  276. 
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<Juce  the  note  does  not  justify  one  who  has  contracted  to  purchase 
the  land  of  him  in  refusing  to  complete  the  purchase."® 

One  who  lends  money  in  good  faith  on  the  security  of  a  trust 
deed  upon  lands  shown  by  the  records  tq  be  unincumbered  is  enti- 
tled to  priority  as  against  the  holder  of  a  note  secured  by  a  prior 
trust  deed  on  the  lands,  which  had  been  wrongfully  released  of  rec- 
ord  by  the  trustee.^^^  ^ 

One  who  purchases  land  covered  by  an  undischarged  mortgage 
cannot  claim  to  be  a  purchaser  in  good  faith,  and  without  notice  of 
the  mortgagee's  equities,  simply  because  the  mortgagor  has  posses- 
sion of  the  notes  and  exhibits  them  to  him,  if  he  has  knowledge  of 
facts  suflBcient  to  put  a  prudent  man  on  inquiry;  and  especially  if 
the  mortgagee  is  easily  accessible,  and  an  inquiry  of  him  would 
have  elicited  the  fact  that  the  mortgage  was  still  in  force.*^* 

The  conduct  of  the  mortgagee  in  other  respects  than  the  delivery 
up  of  the  mortgage  and  note  may  be  suflBcient,  with  or  without 
this  fact,  to  authorize  the  presumption  that  the  mortgage  has  been 
paid;^^*  as,  for  instance,  by  representing  to  a  purchaser  that  the 
mortgage  is  paid;  or  by  standing  by  or  assisting  the  mortgagor  in 
making  a  sale  of  the  entire  estate,  and  leading  the  purchaser  to 
suppose  the  payment  of  the  mortgage  has  been  or  will  be  provided 
for  from  the  proceeds  of  the  sale  or  otherwise.*^* 

One  who  lends  money  on  property  subject  to  a  prior  deed  of  trust 
to  secure  a  debt  on  condition  that  such  trust  deed  shall  be  released, 
and  has  notice  of  the  fact  that  the  release  was  wrongfully  executed 
by  the  trustee  without  payment  of  the  notes  secured,  takes  the  prop- 
erty or  security  subject  to  the  equitable  rights  of  the  holder  of  the 
notes.^^* 


"« Marburg  v.  Cole,  49  Md.  402, 
33  Am.  Rep.  266. 

"^Williams  V.  Jackson,  107  U.  S. 
478,  2  S.  Ct  814. 

^"Boxheimer  v.  Ounn,  24  Mich. 
872.  In  considering  the  facts  relat- 
ing to  the  good  faith  of  the  pur^ 
chase,  Chief  Justice  Chrlstiancy 
said:  "Now,  when  a  release  of  rec- 
ord would  have  been  so  much  better 
and  more  certain,  which  the  mort- 
gagee, if  the  mortgage  was  satisfied, 
was  bound  under  a  heavy  penalty 
to  execute,  and  which  in  all  proba- 
bility would  have  cost  leas,  why, — 
unless  he  knew  or  believed  com- 
plainant claimed  the  mortgage  to  be 
still  in  force,  and  that  if  he  applied 
to  him  for  a  release  facts  would  be 
developed  which  would  show  the 
claim  to  be  valid,  and  put  an  end  to 


all  pretence  of  claim  to  be  a  pur- 
chaser in  good  faith  and  without 
notice, — ^why  does  he  choose  to  em- 
ploy a  lawyer  to  examine  the  oondft- 
tion  of  the  mortgage  and  description 
of  the  notes,  and  make  an  abstract 
of  them,  and  give  him  his  legal 
opinion  that,  the  notes  being  taken 
up,  the  mortgage  is  in  effect  paid? 
We  think,  if  he  had  really  believed 
the  mortgage  satisfied  as  between 
the  parties  to  it,  he  would  have 
taken  the  natural  and  direct  course, 
and  requested  a  discharge  of  rec- 
ord." 

"» Ormsby  v.  Barr.  21  Mich.  474. 

"*M'Cormick  v.  Digby,  8  Blackl 
99;  Taylor  v.  Cole,  4  Mnnf.  351,  6 
Am.  Dec.  526. 

^^Connecticut  Gen.  Life  Ins.  Co. 
V.  Eldredge,  102  IT.  S.  545. 
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§  914.  There  is  no  piesnmption  tliat  interest  baa  been  paid  unless 
the  mortgage  or  the  bond  shows  this.  On  the  contrary,  if  these  in- 
struments show  no  entry  of  payment  of  the  interest  which  has  be- 
come due  by  the  lapse  of  time,  the  presumption  is  that  the  interest 
is  in  default.^^*  Much  less  can  there  be  any  presumption  that  inter- 
est not  due  has  been  paid.^^^ 

§  915.  Payment  is  presumed  from  lapse  of  time,  as  elsewhere  illus- 
trated, when  the  mortgagor  has  remained  in  possession  without  mak- 
ing any  payment  of  either  principal  or  interest,  or  doing  any  other 
act  in  recognition  of  the  mortgage  debt  for  a  period  of  twenty  years 
or  more,  er  whatever  may  be  the  statutory  period  of  limitation.^^® 
This  presumption  is  repelled  by  a  payment  of  interest  or  any  part 
of  the  principal  within  that  time,^^*  or  by  any  admission  of  the  mort- 
gagor that  the  mortgage  debt  is  still  due  ;^®®  or  by  any  facts  showing 
that  there  was  no  payment  in  fact;^**  or  by  a  foreclosure  of  the 


''•Olmstead  v.  Elder,  2  Sandf.  (N. 
Y.)  325. 

*"  Neither  a  mortgagee  who  has  as- 
signed a  bond  and  mortgage  payable 
in  five  years  with  interest  semi-an- 
nually, nor  the  purchaser  of  the 
equity  of  redemption,  can  claim,  in 
defence  to  a  foreclosure  suit  brought 
upon  by  a  default  in  payment  of  the 
first  instalment  of  interest,  that  the 
whole  interest  for  the  five  years  had 
tary,  and  the  application  of  the  pay- 
been  paid  to  the  mortgagee  before 
the  assignment  of  the  mortgage^ 
though  not  indorsed.  Newton  &c. 
Asso.  V.  Boyer,  42  N.  J.  Eq.  273,  10 
Atl.  876. 

>"§§  1198-1214.  Kaine:  Chick  v. 
Rollins,  44  Me.  104 ;  Blethen  v.  Dwi- 
nal,  35  Me.  556. 

Xassaohnsetts:  Inches  v.  Leonard, 
12  Mass.  379;  Cheever  v.  Perley,  11 
Allen,  584;  Kellogg  v.  Dickinson, 
147  Mass.  432, 18  N.  E.  223;  Anthony 
v.  Anthony,  161  Mass.  343,  37  N.  E. 
386.  In  XaBsachnsetts  it  is  provided 
by  Statute,  Act's  1882,  c.  237,  Acts 
1890,  c.  427,  Rev.  Laws  1902,  c.  183, 
§  15,  that  after  possession  for  twen- 
ty years  without  recognition  of  the 
mortgage,  a  decree  may  be  entered 
Upon  petition  setting  forth  such 
facts  and  the  decree  may  be  re- 
corded in  the  registry  of  deeds,  and 
thereafter  no  action  shall  be 
brought  to  enforce  such  mortgage. 
This  statute  Includes  a  case  where 
the  mortgage  is  undischarged  of 
record,  whether  there  is  evidence 

62 — ^Jones'  Mort. 


sufficient  to  satisfy  the  court  that 
the  mortgage  has  in  fact  been  dis- 
charged or  not  Tarbell,  Petitioner, 
160  Mass.  407,  36  N.  E.  55. 

Hew  York:  Lynch  v.  Pfeiffer,  110 
N.  Y.  33,  17  N.  E.  402;  Belmont  v. 
O'Brien,  12  N.  Y.  394;  Dunham  v. 
Minard,  4  Paige,  441;  Collins  v. 
Torry,  7  Johns.  278,  5  Am.  Dec.  273; 
Jackson  v.  Hudson,  3  Johns.  375,  3 
Am.  Dec.  500;  Giles  v.  Baremore,  5 
Johns.  Ch.  545;  Jackson  v.  De- 
lancey,  11  Johns.  365;  Jackson  v. 
Pratt,  10  Johns.  381;  Jackson  v. 
Pierce,  10  Johns.  414;  Kellogg  v. 
Wood,  4  Paige,  578;  Lammer  v. 
Stoddard,  103  N.  Y.  672,  9  N.  E.  328. 

New  Jersey:  Wanmaker  v.  Van 
Buskirk,  1  N.  J.  Eq.  685,  23  Am. 
Dec.  748;  Evans  v.  Huffman,  5  N. 
J.  Eq.  354. 

Horth  Carolina:  Roberts  v.  Welch, 
8  Ired.  Eq.  287;  Brown  v.  Becknall, 
5  Jones  Eq.  423. 

Other  States:  Owings  v.  Norwood, 
2  H.  &  J.  96;  Murray  v.  Fishback,  5 
B.  Mon.  403;  Pattie  v.  Wilson,  25 
Kan.  326;  Butler  v.  Washington,  28 
S.  C.  607,  5  S.  E.  601. 

»"  Howard  v.  Hildreth,  18  N.  H. 
105;  Hughes  v.  Blackwell,  6  Jones 
Eq.  73;  Wright  v.  Eaves,  10  Rich. 
Eq.  582;  Hoye  v.  Burford,  68  Ark. 
256,  57  S.  W.  795. 

"•Frear  v.  Drinker,  8  Pa.  St.  520; 
Delano  v.  Smith,  142  Mass.  490,  8 
N.  E.  644. 

""Vaughn  v.  Tate  (Tenn.),  36  S. 
W.  748. 
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mortgage,  though  made  more  than  thirty  years  after  the  matnrity 
of  the  mortgage.*®^  This  presumption  does  not  apply  in  case  the 
mortgagor  was. for  the  greater  part  of  the  time  acting  as  executor  of 
the  mortgagee's  will  or  administrator  of  his  estate;^*  or  wb&fe  the 
mortgagor  and  mortgagee  are  near  relatives,  such  as  brother  and 
sister.^®*  The  presumption  of  payment  from  lapse  of  time  is  a  pre- 
sumption of  fact,  according  to  some  authorities^**  which  is  not  con- 
clusive; but  by  others  it  is  regarded  as  a  presumption  of  law,  and 
is  conclusive  unless  rebutted  by  distinct  proof.^**  Possession  for 
less  than  the  statue  period  may  be  left  to  the  jury,  in  connection 
with  partial  paymeiits  and  other  evidence,  as  tending  to  show  that 
the  debt  was  fully  paid;^®^  but  the  legal  presumption  does  not  arise 
at  an  earlier  period.*®* 

No  presumption  of  payment,  however,  can  arise  from  lapse  of 
time  when  the  mortgagee  or  his  assignee  is  in  possession.***  This 
proposition,  which  is  undoubtedly  law,  was  asserted  by  Mr.  Justice 
Strong  in  the  Supreme  Court  of  the  United  States  ;**®  but  in  the  case 
decided,  the  further  facts  appeared  that  the  mortgagor  became  in- 
solvent and  died  before  the  debt  fell  due,  and  the  purchaser  of  the 
equity  of  redemption  also  became  insolvent  before  the  maturity  of 
the  debt,  removed  from  the  State,  and  never  afterwards  returned. 
All  this  was  regarded  as  quite  enough  to  repel  any  presumption  of 
payment  arising  from  lapse  of  time. 

§  915a.  Independently  of  the  statute  of  limitations,  eeurts  of 
equity  refuse  to  aid  in  the  enforcement  of  a  state  demand;  and  ac» 

cordingly  where  twenty-seven  years  after  the  maturity  of  the  mort- 
gage notes  and  the  last  indorsement  of  interest,  although  the  stat- 
ute of  limitations  was  not  a  bar  because  of  the  non-residence  and 
absence  of  the  mortgagor,  yet  in  an  action  to  foreclose  the  mort- 
gage it  was  held  that  the  lapse  of  time  raised  a  presumption  of 
payment,  which  was  not  overcome  by  the  facts  found  and  the  evi- 
dence offered.  "The  presumption  of  payment  from  lapse  of  time 
differs  essentially  from  a  statute  of  limitations.  The  presumption 
may  be  rebutted  by  sufficient  evidence,  no  matter  how  long  the 
time  may  be;  but  a  statute  of  limitations  cuts  off  the  right  of 


»"  Jackson  v.  Slater,  5  Wend.  295. 

"•Howland  v.  Shurtleff,  2  Met. 
(Mass.)  26;  Delano  v.  Smith,  142 
Mass.  490,  8  N.  E.  644;  Cheever  v. 
Perley.  11  Allen  (Mass.),  584. 

»"Stimi8  V.  Stlmis^  64  N.  J.  Bq. 
17.  33  Atl.  468. 

"»Magee  v.  Bradley,  54  N.  J.  Eq. 
326,  35  Atl.  103. 


"•Whitney  v.  French,  25  Vt  663; 
Knight  V.  McKinney,  84  Me.  107,  24 
Atl.  744;  Cowie  v.  Fisher,  45  Mich. 
629,  8  N.  W.  586. 

"'  Gould  V.  White,  26  N.  H.  178. 

"•Peck  V.  Mellams,  10  N.  Y.  509. 

"•Crocker  v.  Jewell,  31  Me.  306. 

'••Brobst  V.  Brock,  10  WalL  519. 
And  see  cases  cited. 
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action,  although  it  may  be  admitted  that  no  payment  has  ever  been 
made.  The  presumption  of  payment  is  based  upon  the  experience 
of  mankind  that  vouchers,  acquaintances  and  evidences  of  payment 
are  not  usually  preserved  from  one  generation  to  another ;  that  cred- 
itors usually  desire  their  own  without  waiting  a  score  of  years  upon 
their  debtors,  and  that,  where  there  has  been  no  recognition  of  the 
claim  by  the  debtor,  and  the  creditor  has  foreborne  to  assert  a  right 
for  so  long  a  time,  it  is  most  probable  that  his  claim  has  been  in 
some  way  satisfied."*®* 

§  916.  A  ihorter  period  than  twenty  years  may  be  gp^nnd  for  a 
presumption  of  payment  when  other  circumstances  come  in  to 
strengthen  the  presumption.  What  quality  or  amount  of  evidence 
of  other  circumstances  tending  to  the  conclusion  that  payment  has 
been  made  is  necessary  to  prove  payment,  in  connection  with  the 
lapse  of  a  long  period  of  time,  cannot  be  prescribed  by  any  rule. 
Each  case  must  rest  upon  its  own  circumstances.  The  question  of 
presumption  of  payment  within  a  less  time  than  twenty  years  should 
be  left  to  the  jury  in  connection  with  other  evidence;  "and  in  such 
caBes,"  says  Mr.  Justice  Buller,***  "the  slightest  evidence  is  suflB- 
cient."  In  the  same  case  Lord  Mansfield  said  that  there  is  a  dis- 
tinction between  length  of  time  as  a  bar,  and  where  it  is  only  evi- 
dence of  it.  Chief  Justice  Kent,  in  an  early  case  in  New  York,**** 
where  no  possession  had  been  taken  under  a  mortgage,  and  no  in- 
terest had  been  paid,  and  no  steps  had  been  taken  to  enforce  it  for 
nineteen  years,  held  that  it  was  not  an  outstanding  title,  and  that 
a  jury  might  well  presume  it  satisfied.  In  a  recent  case  in  Florida, 
under  peculiar  circumstances,  payment  was  likewise  presumed  after 
a  lapse  of  nineteen  years.*** 

§  917.  Whether  a  mortgage  has  been  paid  or  not  is  a  question  of 
faot,  for  the  determination  of  which  any  facts  or  circumstances  relat- 
ing to  the  matter  may  be  considered  as  well  as  direct  evidence, — and 
such  indirect  evidence  is  as  good  upon  one  side  as  upon  the  other, — 
to  prove  payment  or  to  disprove  it.*®*    Thus,  while  a  mortgagor  for 


*"  Courtney  v.  Staudenmayer,  56 
Kan.  389p  392,  43  Pac.  758.  Per 
Martin,  C.  J.,  and  cases  cited. 

»••  Oswald  V.  Legh,  1  T.  R.  270. 
An(|  see  Colsell  v.  Budd,  1  Camp.  27, 
per  Lord  Ellenborough. 

"•  Jackson  v.  Pratt,  10  Johns.  381. 
In  McMurray  v.  McMurray,  17  N.  Y. 
Supp.  657,  a  mortgage  was  pre- 
sumed to  have  been  paid  when  no 
effort  was  made  to  collect  it  for  fif- 
teen years,  during  which  time  no  in- 


terest was  paid  and  the  mortgagor 
had  possession  of  the  mortgage  and 
bond.  And  see  Ketchem  v.  Gulick 
(N.  J.  Eq.),  20  Atl.  487. 

*»*  Buckmaster  v.  Kelley,  15  Fla. 
180. 

*"See  Schafer  v.  Hartz,  56  Ind. 
389;  Popple  v.  Day,  123  Mass.  520; 
Mertz's  App.  (Pa.)  7  Ati.  187;  Prich- 
ard  V.  Sharp,  51  Mich.  432,  435,  16 
N.  W.  798;  Kennedy  v.  Davis,  82 
Qa.  210,  8  S.  E.  52;  Gallup  v.  Jack- 
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the  purpose  of  proving  payment  may  show  that  for  several  years 
after  the  date  of  the  mortgage  he  occasionally  worked  for  the  mort- 
gagee, the  latter  may  rebut  this  evidence  by  showing  that  he  was 
accustomed  to  pay  all  his  laborers  at  short  and  stated  intervals,  and 
that  the  mortgagor  was  poor,  and  dependent  upon  his  earnings  for 
support.^*® 

An  indorsement  on  a  note  that  a  release  of  the  trust  deed,  by 
which  the  note  was  secured,  had  been  made  and  delivered  by  order 
of  the  holder,  affords  no  presumption  of  payment  when  the  note  is 
produced  by  the  payee  or  his  representative  with  the  indorsement 
cancelled  by  drawing  a  pen  through  the  words.**^ 

It  is  not  necessary  that  payment  should  be  in  money  to  operate 
as  a  satisfaction  of  the  mortgage  lien.  It  may  be  made  in  any- 
thing agreed  upon  by  the  parties.^** 

Payment  when  not  presumed  as  stated  above  must  be  proved  by 
the  party  avering  it.^®' 

When  payment  is  pleaded  as  a  defence  to  a  foreclosure  suit,  the 
burden  is  upon  the  party  asserting  such  payment  to  establish  it  by 
a  preponderance  of  the  evidence.*^® 

An  agreement  between  a  mortgagor  and  mortgagee  that  a  certain 
debt  due  from  the  latter  to  the  former  shall  be  applied  on  the  mort- 
gage debt  operates  as  a  payment  pro  tanto,  though  such  payment  \s 
not  indorsed  on  the  mortgage  as  agreed.^®* 

son,  47  Mich.  475,  11  N.  W.  277;  the  note  secured  by  the  mortgage 

Collins  V.  Stocking,  98  Mo.  290,  11  in  suit,  and  allowed  it  to  be  out- 

S.  W.  750;   Klllops  v.  Stephens,  73  lawed  in  his  hands  hefore  his  death. 

Wis.  Ill,  40  N.  W.  652;  Coleman  v.  It  was  held  that  the  evidenoe  sap- 

Howell  (N.  J.),  16  Atl.  202;  Cox  v.  ported  the  allegations  of  the  answer, 

Ledward,   124   Pa.   St.  435,   16  Atl.  and    that   the   bill    should    be   dis- 

826;  Kennedy  v.  Davis,  82  Oa.  210,  missed.    Saenger  v.  Von  der  Heide, 

8  S.  B.  52;  Lewis  v.  Noble,  93  Mich.  80  Mich.  152,  44  N.  W.  1116. 

345,  53  N.  W.  396.  ""  Steinmetz  v.  Lang,  81  111.  603. 

^••Waugh   V.    Riley,    8    Met.    290.  «§  972;  Benson  v.  Tilton,  58  N. 

And  see  Oreen  v.  Storm,  3  Sandf.  H.  137;  Bean  v.  Bean,  28  S.  C.  607, 

Ch.  305,  as  to  off-sets.  5  S.  E.  827;  Green  v.  Fry,  93  N.  T. 

Where  the  answer  to  a  bill  for  353;  Waugh  v.  Montgomery,  67  Ala. 

foreclosure  alleged  that  the  mort-  573;   Rhinesmlth  v.  Slote,  44  N.  J. 

gage  was  given  to   indemnify  the  Eq.   578,   14  Atl.   900;    Ketchem  v. 

mortgagee  for  indorsing  the  mort-  Gulick  (N.  J.  Eq.),  20  Atl.  487. 

gagor's  note,  and  that  this  note  had  ^  Porter  v.  Wheeler,  105  Ala.  451, 

been  paid,  the  mortgagor  was  pre-  17   So.   221;    Coyle  v.  Wilkins^  67 

eluded  from  testifying,  because  the  Ala.  108. 

suit   was   by    the    mortgagee's    ex-  *»  Curtis  v.  Perry,  83  Neb.  519,  50 

ecutor:  but  it  was  shown  that  the  N.    W.    426;    Magenau   v.   Bell,    14 

last-mentioned    note    was    indorsed  Neb.   7,    14   N.   W.   664;    Tootle  v. 

by  the  mortgagee;  that  he  was  se-  Maben,  21  Neb.  617,  33  N.  W.  264. 

cured   for  such   indorsement;    that  ^Holcomb  v.  Campbell.  42  Hun, 

the  note  had  been  paid;   that  the  398,  118  N.  Y.  46,  22  N.  E.  1107.  af- 

mortgagee  during  all  that  time  was  firming    42    Hun,    398;     Davis    v. 

in  great  financial  distress,  but  never  Spencer,  24  N.  Y.  386,  391;  Bennett 

called  on  the  maker  for  payment  of  v.  Bates,  94  N.  Y.  354,  362;  Castle 
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Where  part  of  the  notes  secured  by  mortgage  were  assigned  to  one 
who  shortly  afterwards  died,  leaving  a.  legacy  to  the  mortgagor,  the 
holder  of  the  other  mortgage  notes  cannot  avail  himself  of  the  legacy 
as  a  payment  of  the  assigned  notes,  for  the  legacy  does  not  consti- 
tute a  payment  until  the  executor  has  chosen  to  apply  it  as  such.^^' 

A  contract  that  the  mortgagor  shall  pay  the  interest  on  the  mort- 
gage, and  attend  to  and  take  care  of  the  mortgagee  when  she  shall  be 
sick  in  the  future,  and  that  when  she  dies  the  mortgage  shall  be 
the  property  of  the  mortgagor,  is  valid,  and,  being  performed,  oper- 
ates as  a  satisfaction  of  the  mortgage.^^' 

A  draft  upon  a  third  person,  less  the  discount,  was  entered  upon 
the  back  of  a  mortgage  as  of  the  date  it  was  received  as  a  payment, 
but  it  was  dishonored,  and  long  afterwards  the  mortgagee  contended 
that  the  draft  was  received  for  the  purpose  of  raising  money  to  be 
applied  upon  the  mortgage  debt  when  collected.  But  it  appearing 
that  no  objection  was  made  by  the  mortgagee  to  a  statement  ren- 
dered long  after  the  draft  was  dishonored,  in  which  he  was  charged 
with  the  amount  thereof  as  a  payment,  and  that  the  mortgagee,  after 
the  dishonor,  rendered  three  statements  to  the  mortgagor,  in  which 
the  amount  of  the  draft  was  credited  as  a  payment,  it  was  held  that 
the  draft  was  taken  as  an  absolute  payment  on  the  mortgage  debt.^^* 

A  bequest  of  securities  by  a  mortgagor  to  his  mortgagee  in  pay- 
ment  of  the  mortgage  does  not  constitute  payment  until  they  are  ac- 
cepted as  payment  by  the  mortgagee.*®* 

A  mortgage  is  not  extinguished  by  a  mere  voluntary  statement 
by  the  creditor  that  he  will  forgive  it.  Where  the  purpose  is  to  vol- 
untarily extinguish  such  a  debt,  it  must  be  executed  by  an  instrument 
as  solemn  as  the  instrument  by  which  the  debt  is  created.*®* 

A  clause  in  a  will  declaring  that  "my  exiscutors  may,  in  their  dis- 
cretion, cancel  the  mortgages  held  by  me**  upon  certain  lands,  does 
not  amount  to  a  discharge  of  such  mortgage,  but  leaves  such  dis- 
charge entirely  discretionary  with  the  executors.*®^ 

§  918.  Indorsements  of  payments  made  upon  the  mortgi^e  notes, 

whether  of  interest  or  principal,  are  mere  admissions  of  payment 
in  behalf  of  the  maker;  and  parol  evidence  is  admissible  to  explain 
them,  or  even  to  show  that  they  were  erroneously  made.     Such  evi- 

Y.  Castle,  78  Mich.  298,  44  N.  W.  Supp.    741;    Rhodes    y.    Rhodes,    3 

378.  Sandf.  Ch."'279,  followed. 

«« Blair  v.  White,  61  Vt  110,  17  *>*  Whitley  v.  Dunham  Lumber  Co. 

AtL  49.   See  Courtenay  v.  Williams,  89  Ala.  493,  7  So.  810. 

3  Hare,  539;  Brokaw  v.  Hudson,  27  ""Batchelder  v.  Blake,  70  Vt.  197, 

N.  J.  Eq.  135.  40  Atl.  34. 

*»Gescheidt   v.   Drier,    17   N.   Y.  ""Tulane  v.  Clifton,  47  N.  J.  Bq. 

361,  20  Atl.  1086. 
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dence  may  be  admitted  not  only  as  against  the  mortgagor^  but  also 
against  a  purchaser  of  the  eqaiity,  if  at  the  time  of  his  purchase  he 
made  no  inquiry  as  to  the  amount  due  on  the  mortgage^  or  as  to  the 
indorsements  upon  the  notes.**®  But  a  mortgagee  could  not  stand 
by  and  allow  a  purchaser  to  buy  the  estate  as  unincumbered,  and 
afterwards  set  up  his  mortgage  against  him;  nor  could  he  represent 
it  as  incumbered  for  a  certain  sum  and  then  set  up  a  larger  claim 
under  his  mortgage.*®' 

A  receipt  in  full  of  all  demands  is  no  evidence  of  the  discharge 
of  a  mortgage  given  to  secure  the  future  support  of  the  mortga- 
gee.*** A  certificate  under  seal  of  the  payment  of  a  mortgage  and 
the  note  secured  by  it,  and  authorizing  the  register  to  discharge  it 
on  the  record,  may  be  contradicted  by  parol.  The  certificate  only 
admits  the  fact  of  payment,  just  as  a  receipt  does.  The  seal  does 
not  affect  the  writing  as  it  would  if  it  were  a  contract.***  A  dis- 
charge formally  made  is  of  course  presumptive  evidence  of  an  actual 
payment.*** 


IV.  Payment  by  Accounting  as  Administrator, 

§  919.  When  a  mortgagor  comes  into  possession  of  the  mortgage 
in  a  representative  capacity,  as,  for  instance,  as  guardian,  executor, 
or  administrator  of  the  mortgagee,  he  may  at  any  time  treat  the 
debt  as  paid  and  the  mortgage  discharged  by  charging  it  as  paid  in 
his  probate  accounts.***  After  he  has  done  this,  a  subsequent  as- 
signment of  the  mortgage  by  him  in  his  representative  capacity  trans- 
fers no  title  to  the  land.  Before  so  accounting  for  his  own  mort- 
gage and  debt,  he  may  assign  them  as  subsisting  obligations,  and 
then  he  woidd  credit  the. estate  with  the  proceeds  of  the  sale.***  If 
the  mortgagor  be  sued  upon  his  probate  bond  as  guardian  or  ad- 


*»MosB  V.  Lane  (N.  J.  Eq.),  23 
Atl.  481. 

■"Humphreys  v.  Danser,  32  N.  J. 
Eq.  220. 

*»McDanlel8  v.  Lapham,  21  Vt 
222. 

"•Austin  V.  Austin,  9  Vt.  420. 

***  Thompson  v.  Layman,  41  Minn. 
275,  42  N.  W.  1061. 

»«Kuen  V.  Upmier,  98  Iowa,  393, 
67  N.  W.  374. 

«•  Martin  v!  Smith,  124  Mass.  Ill; 
Ipswich  Manuf.  Co.  v.  Story,  5  Met 
310. 

"*  Werner,  Adm.  §  512;  Crow  v. 
Conant,  90  Mich.  247,  51  N.  W.  450; 
Kinney  v.  Ensign,  18  Pick.  232; 
Soverhill  v.  Suydam,  59  N.  Y.  140. 


In  Crow  V.  Conant,  a  mortgagor, 
as  executor  of  the  mortgagee's  will 
sold  the  mortgaged  land,  falsely  rep- 
resenting to  the  purchaser  that  it 
was  not  incumbered,  though  he  had 
already  assigned  the  mortgage  to  a 
legatee  under  an  order  of  distribu- 
tion. The  purchaser,  relying  there- 
on, paid  the  purchase-money  with- 
out investigating  the  records.  It 
was  held  that  the  purchaser  could 
not  enjoin  the  legatee  from  foreclos- 
ing the  mortgage,  since,  both  par- 
ties being  Innocent,  the  purchaser 
must  suffer, '  because  by  his  con- 
fidence he  rendered  the  fraud  pos- 
sible. 
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ministrator^  and  judgment  be  rendered  for  the  whole  amount  due 
from  him  without  deducting  the  mortgage  debt,  this  is  thereupon 
taken  to  be  discharged  by  operation  of  law.*^* 

But  the  taking  of  administration  by  a  mortgagor  upon  the  estate 
of  the  mortgagee,  and  his  returning  an  inventory  in  which  the  mort- 
gage debt  due  from  himself  is  incljided,  does  not  necessarily  oper- 
ate as  payment  of  the  debt.*^*  As  between  the  administrator  and 
those  beneficially  interested  in  the  estate,  he  is  held  to  account  for 
it  as  a  debt  paid,  because  he  cannot  sue  himself  or  collect  his  own 
debt  in  any  other  mode  than  by  crediting  it  in  his  administration 
account.  But  although  it  be  a  right  on  the  part  of  the  creditors 
and  heirs  of  the  mortgagee  to  require  the  administrator  to  credit  his  • 
debt  in  his  administration  account,  they  may  waive  this  right.  There- 
fore the  administrator  of  a  second  mortgagee  may,  in  his  capacity 
of  administrator,  redeem  as  against  the  assignee  of  a  prior  mort- 
gagee who  has  purchased  the  equity  of  redemption.*^^ 

§  920.  The  legal  position  of  a  mortgagor,  who  has  become  the  ad- 
ministrator of  his  mortgagee,  does  not  necessarily  determine  whether 
the  mortgage  has  been  paid  or  not,  yet  the  maimer  in  which  he  sub- 
sequently deals  with  the  mortgage  will  determine  this  question. 
Thus,  where  such  administrator,  who  was  also  the  son  of  the  mort- 
gagee, after  his  appointment  made  a  second  mortgage  of  the  same 
property  with  the  usual  covenants  of  warranty  and  against  incum- 
brances, it  was  held  that  the  mortgage  to  his  father  was  thereupon 
discharged,  and  that  his  subsequent  assignment  of  it  was  .without 
eflfect.**®  In  like  manner,  when  the  owner  of  an  equity  of  redemp- 
tion, subject  to  a  mortgage  given  in  trust  for  certain  heirs,  is  ap- 
pointed their  trustee,  although  he  thereby  acquires  a  legal  title  to 
the  mortgage,  it  is  not  merged ;  yet  if  he  afterwards  conveys  the  land 
by  deed,  with  covenants  against  incumbrance  and  of  warranty,  and 
he  recives  the  purchase-money,  the  mortgage  is  extinguished,  unless 
the  money  is  misappropriated  with  the  knowledge  of  the  purchaser.*^* 
But  where  at  the  time  of  the  making  of  a  second  mortgage  the  first 

^Tarbell    v.    Parker,    101    Mass.  demption  he  will  be  put  into  pos- 

165;    Commonwealth  v.  Gould,  118  session  of  the  estate,  but  he  will 

Mass.  300.  hold  it  in  autre  droit;    his  seisin 

"*  Miller   V.   Donaldson,   17  Ohio,  and  possession  will  be  according  to 

264;    Finch  v.   Houghton,   19   Wis.  his  title,  and  that  will  be,  and  will 

149.  appear  by  the  record  to  be,  in  his 

"^Kinney  v.  Ensign,  18  Pick.  232;  representative  capacity." 

Pettee  v.   Peppard,  120  Mass.   522.  ^Ritchie   v.   Williams,   11   Mass. 

"The  complainant,"  said  Chief  Jus-  50. 

tice  Shaw,  "is  in  a  situation  to  do  ""Hadley    v.    Chapin.    11    Paige, 

Just  what  any  other  administrator  245;    Pettee  v.  Peppard,  120  Mass. 

would  do,  as  if  he  were  not  him-  522. 
self  the  original  mortgagor.   On  re- 
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mortgage  was  in  part  unpaid^  and  stood  undischarged  of  record,  and 
the  second  mortgagee  with  knowledge  of  these  facts  induced  the 
mortgagor,  who  was  administrator  of  the  first  mortgage,  to  enter 
satisfaction  of  the  prior  mortgage^  snch  entry  did  not  give  the  junior 
mortgage  priority.  *^^ 

If  an  administrator  of  the  mortgagor  takes  an  assignment  of  a 
mortgage  upon  his  intestate's  estate  to  himself,  and  afterwards  as- 
signs this  to  another^  the  mortgage  may  be  foreclosed  by  the  assignee 
as  a  subsisting  security.  This  is  upon  the  ground  that  the  mortgage 
was  purchased  by  the  administrator  in  his  individual  capacity  from 
his  own  funds.**^ 

An  executor  may  enter  a  satisfaction  of  his  own  mortgage  held 
by  his  testator.  But  if  the  mortgage  has  been  allotted  to  the  exec- 
utor's wife  as  her  share  in  the  testator's  property,  and  the  executor 
does  not  pay  the  debt,  his  entry  of  satisfaction  is  without  effect  upon 
the  debt,  and  upon  the  death  of  the  executor  is  payable  out  of  his 
estate.*'* 

§  921.  The  purohate  by  an  executor  of  a  mortgage  on  his  testa^ 
tor's  estate,  and  the  assignment  of  it  to  a  person  to  hold  for  the  ex- 
ecutor, does  not  operate  as  a  discharge  of  the  mortgage,  if  the  ex- 
ecutor made  the  purchase  with  his  own  personal  funds,  without  in- 
tending it  as  a  payment  of  the  mortgage,  or  to  use  it  for  his  own 
benefit  to  the  disadvantage  of  the  trust  estate  ;***  and  in  such  a  case, 
though  the  executor  receive  from  the  testator's  estate  money  more 
than  enough  to  pay  off  the  mortgage,  but  he  applies  it  partly  to  pay- 
ing off  other  debts,  the  testator's  devisees,  in  an  action  against  them 
to  recover  the  mortgaged  premises,  cannot  sustain  a  defence  of  pay- 
ment on  the  ground  of  the  conduct  of  the  executor,  without  show- 
ing aflSrmatively  that  the  executor  received  money  from  the  estate 
which  he  might  have  applied  in  discharge  of  the  mortgage  debt> 
and  did  not  in  fact  apply  it  to  the  discharge  of  other  debts.*** 

In  like  manner  a  purchase  by  an  executor  of  the  first  mortgagee, 
at  a  sale  of  the  mortgaged  property  under  a  second  mortgage,  does 
not  operate  as  a  merger  or  extinguishment  of  the  first  mortgage,  un- 
less it  was  so  intended  by  the  purchaser;  and  if  the  purchase  be 
made  in  his  own  right,  with  his  own  funds,  an  intention  that  it 
should  not  so  operate  is  manifest.*** 

^Remann  v.  Buckmaster,  85  111.  '^Stlllman  v.  Stillman,  21  N.  J. 

403.  Eq.  126. 

"*De  Forest  v.  Hough,  13  Conn.  ***  Sanderson     v.     Edwards,     111 

472.  Mass.  335. 

«» In  re  Browneira  Estate,  15  N.  «  Clift  v.  White,  12  N.  Y.  519. 
Y.  Supp.  475. 
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Upon  the  same  principle,  where  the  trustees  under  a  mortgage  of 
a  railroad  company  purchased  a  portion  of  the  land  embraced  in  the 
mortgage,  at  a  sale  under  a  decree  of  foreclosure  obtained  upon  a 
prior  mortgage,  the  purchase  being  made  in  their  individual  right, 
it  cannot  be  treated  as  a  payment  of  the  mortgage  by  them.*** 

A  statute  forbidding  an  administrator  to  "purchase^^  a  claim 
against  the  estate  he  represents,  does  not  prevent  him,  for  the  pur- 
pose of  protecting  the  estate  against  a  sacrifice  under  the  foreclosure- 
of  a  mortgage,  from  advancing  his  own  funds,  and  taking  an  assign- 
ment of  the  mortgage  either  to  himself  or  a  third  person.**^ 

§  922.  And  so,  on  the  other  hand,  if  the  mortgagee  be  appointed' 
adSLinistrator  of  the  estate  of  the  original  debtor,  the  mortgage  iss 
not  extinguished  unless  assets  come  into  his  hands  which  can  be  ap- 
plied in  payment  of  the  debt.**® 

If  an  executor  or  administrator  discharges  a  mortgage  belonging: 
to  fhe  estate  he  is  administering,  upon  a  consideration  moving  only 
to  him  personally  and  not  to  the  estate,  the  release  is  not  void,  but. 
voidable  only;  and  if  parties  in  interest  seek  to  enforce  the  mort- 
gage as  a  subsisting  security,  they  must  first  have  the  release  set 
aside.*** 

A  mortgagee  appointed  administrator  of  his  mortgagor's  estate- 
may  foreclose  his  mortgage,  and  may  at  a  sale  fairly  made  in  good 
faith  purchase  the  property  for  the  full  amount  of  the  debt  secured 
with  the  costs  of  foreclosure.**^ 


§923.  A  mortgage  upon  land  devised  is  to  be  discharged  pri- 
nuudly  out  of  the  testator's  personal  estate,  unless  a  clear  expression 
to  the  contrary  appears  in  the  will.  This  is  the  rule  whether  the 
devise  be  general  or  specific.  The  mortgage  like  any  other  debt  is 
to  be  satisfied  out  of  the  general  personal  assets,  if  these  are  suffi- 
cient.*'* 

§  923a.  Bond  by  heir  to  pay  the  debt. — ^When  an  heir,  to  prevent 
a  sale  of  mortgaged  land,  gives  a  bond  for  the  payment  of  the  debt 
and  takes  an  assignment  of  the  mortgage,  the  mortgage  in  some  cases 
has  been  held  to  be  discharged,***  and  in  others  to  remain  a  sub- 
sisting security. 

"•Griggs  v.  Detroit  ft  Milwaukee  ""Bulkley  v.  Seymour.  74  Conn. 

R.  Co.  10  Mich.  117.  459,  51  Atl.  125;   Turner  v.  Laird. 

*"  Burnett  v.  Lyford,  93  Cal.  114,  68    Conn.    198,    200,    35    Atl.    1124; 

28  Pac.  855.  Jackson  v.  Bevlns,  74  Conn.  96,  49 

»Bemls  V.  Call,  10  Allen,  512.  Atl.  ^99;   Hewes  v.  Dehon,  3  Gray. 

«»Weir  V.  Mosher,  19  Wis.  311.  205;    Johnson   v.    Goss.    128    Mass. 

"•Fleming     v.     McCutcheon.     85  433;  Gould  v.  Wlnthrop,  5  R.  I.  319. 

Minn.  152,  88  N.  W.  433.  »*See  §866;  Robinson  v-  Leavitt.. 

7  N.  H.  73. 
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V.  Changes  in  the  Form  of  the  Debt. 

§  924.  No  change  in  the  form  of  indebtedness  or  in  the  mode  or 
time  of  payment  will  discharge  the  mortgage.  A  mortgage  secures 
a  debt,  and  not  the  note  or  bond,  or  other  evidence  of  it.**'  No 
change  in  the  form  of  the  evidence,  or  the  mode  or  time  of  pay- 
ment,— ^nothing  short  of  actual  payment  of  the  debt,  or  an  express 
release, — ^will  operate  to  discharge  the  mortgage.  The  mortgage  re- 
mains a  lien  until  the  debt  it  was  given  to  secure  is  satisfied,  and 
is  not  affected  by  a  change  of  the  note,  or  by  giving  a  different  in- 
strument as  evidence  of  the  debt,  or  by  a  judgment  at  law  on  the  note 
merging  the  original  evidence  of  indebtedness,  or  by  a  recognizance 
of  record  taken  in  lieu  of  the  mortgage  note.*** 

Me.  246;  Parkhurst  ▼.  Cummings, 
66  Me.  155;  Smith  v.  Stanley,  37  Me. 
11;  Bunker  v.  Barron,  79  Me.  62,  8 
Atl.  253,  1  Am.  St  Rep.  282;  Buck 
v.  Wood,  85  He.  204,  209.  27  AtL 
103,  quoting  text;  Barrows  v. 
Turner,  50  Me.  127. 

Xassachugetts:  Taber  v.  Hamlin. 
97  Mass.  489,  492,  93  Am.  Dec.  113; 
Watklns  v.  Hill,  8  Pick.  522;  Pom- 
roy  V.  Rice,  16  Pick.  22;  Baxter  v. 
Mclntlre,  13  Gray,  168,  171;  Os- 
borne y.  Benson,  5  Mason,  157. 

Xinnesota:  Qeib  v.  Reynolds,  35 
Minn.  331,  28  N.  W.  923. 

Xlt8i88ippi:  Heard  ▼.  Evans,  1 
Preem.  Ch.  79;  Morse  v.  Clayton,  13 
S.  ft  M.  373,  375;  Whittaker  v.  Dick, 
5  How.  296,  35  Am.  Dec.  436;  Terry 
Y.  Woods,  14  Miss.  139,  45  Am.  Dec 
274;  Gleason  y.  Wright,  53  Miss. 
247;  Sledge  ▼.  Obenchain,  68  Mis& 
670. 

Missouri:  Christian  y.  Newberry, 
61  Mo.  446;  Lippold  v.  Held,  58  Ma 
213;  Thornton  v.  Irwin,  43  Mo.  153; 
Wilson  Y.  Schoenlaub,  99  Mo.  96,  12 
S.  W.  361. 

Hew  Hampshire:  E<lliot  y.  Sleeper, 

2  N.  H.  525;  Laconia  Say.  Bank  y. 
Vittum.  71  N.  H.  465,  52  Ati.  848. 

Hew  York:  Babcock  y.  Morse,  19 
Barb.  140;  Bank  of  Utica  y.  Finch. 

3  Barb.  Ch.  293,  49  Am.  Dec.  175; 
Rogers  y.  Traders'  Ins.  Co.  6  Paige, 
583;  Hill  y.  Beebe,  13  N.  T.  556; 
Gregory  y.  Thomas,  20  Wend.  17; 
Cole  Y.  Sackett,  —  Hill,  516;  Jager 
Iron  Co.  Y.  Walker,  76  N.  Y.  521. 

Horth  Carolina:  Vick  y.  Smith,  83 
N.  C.  80;  Kidder  y.  Mcllhenny,  81 
N.  C.  123;  Bristol  y.  Pearson,  107 
N.  C.  562,  12  S.  E.  451;  Hyman  y. 
Deyereux,  63  N.  C.  624;  Joyner  y. 


"'Simmons  Hardware  Co.  y. 
Thomas,  147  Ind.  313,  317,  46  N.  B. 
645,  quoting  text;  Bray  y.  First  Ay. 
Coal  M.  Co.  148  Ind.  599,  47  N.  B. 
1073. 

*** Alabama:  Cullom  y.  Branch 
Bank  at  Mobile,  23  Ala.  797;  Helme- 
tag  Y.  Frank,  61  Ala.  67;  Kieser  y. 
Baldwin,  62  Ala.  526. 

Arkansas:  Oliphint  y.  Bckerley, 
36  Ark.  69. 

Connectlout:  Franklin  y.  Cannon, 
1  Root,  500;  BoUes  y.  Chauncey,  8 
Conn.  389. 

Dl8t.  of  Columbia:  McNamara  y. 
Condon,  2  Mac.  Ar.  364. 

nilnols:  Hugunln  y.  Stark- 
weather, 10  111.  492;  Flower  y.  El- 
wood,  66  111.  438;  Hamilton  y.  Quim- 
by,  16  lU.  90;  Wayman  y.  Cochrane, 
35  ni.  155;  Elliott  y.  Blair,  47  111. 
342;  Rogers  y.  Trustees  of  Schools, 
46  111.  428;  Bond  y.  Liyerpool,  L.  ft 
Globe  Ins.  Co.  106  111.  654;  CiUzens' 
Nat.  Bank  y.  Dayton,  116  111.  257, 
4  N.  E.  492;  Jenkins  y.  Interna- 
tional Bank,  111  111.  462. 

Indiana:  Walters  y.  Walters,  73 
Ind.  425;  M'Cormick  y.  Dlgby,  8 
Blackf.  99;  Mayer  y.  Grottendick, 
68  Ind.  1;  Cissna  y.  Haines,  18 
Ind.  496;  Pence  y.  Armstrong,  95 
Ind.  191;  Pouder  v.  Ritainger,  102 
Ind.  571,  1  N.  E.  44. 

Iowa:  Swan  y.  Yaple,  35  Iowa, 
248;  Port  y.  Robbins,  35  Iowa,  208; 
State  Y.  Lake,  17  Iowa,  215;  Jordan 
Y.  Smith,  30  Iowa,  500;  Chase  y. 
Abbott,  20  Iowa,  154;  Sloan  y.  Rice, 
41  Iowa,  465;  Hendershott  y.  Ping. 
24  Iowa,  134;  Heiyely  y.  Matteson, 
54  Iowa,  505.  6  N.  W.  732;  Foster 
Y.  Paine,  63  Iowa,  85,  18  N.  W.  699. 

Maine:     Hadlock  y.   Bulflnch,.  31 
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This  rule,  as  applied  to  a  renewal  of  the  note,  holds  equally  in 
those  States  where  a  negotiable  note  is  held  to  be,  prima  facie,  pay- 
ment of  the  debt  for  which  it  was  given.  In  Massachusetts,  where 
this  rule  prevails,  it  is  subject  to  qualification,  and  may  be  rebutted 
and  controlled  by  evidence  or  admitted  facts.  "And  it  has  been  imi- 
formly  held  that  the  presumption  of  payment  is  controUed  where 
its  effect  would  be  to  deprive  the  party  who  takes  the  note  of  his 
collateral  security,  or  any  other  substantial  benefit.^'*'*  The  pre- 
sumption may  also  be  rebutted  by  parol  evidence  of  an  agreement 
to  the  contrary  made  by  the  parties.**® 

§  925.  A  new  note  is  not  a  disoharge  as  i^ainst  a  subsequent  pur- 
chaser, unless  it  is  80  as  to  the  mortgagor.  As  a  general  rule,*  a  pur- 
chaser from  a  mortgagor  or  a  subsequent  incumbrancer  cannot  claim 
that  a  new  note  for  the  whole  or  any  part  of  the  mortgage  debt  op- 
erates as  a  payment,  unless  the  facts  are  such  that  the  mortgagor 
hiipself  could  make  this  claim.  The  mortgagee's  security  cannot  oe 
affected  by  any  dealings  of  the  mortgagor  with  other  persons.*'^  Of 
course  if  the  mortgagee  by  his  acts  or  declarations  leads  another 
who  is  about  to  become  interested  in  the  property  to  suppose  that  the 


Stancill,  108  N.  C.  163,  166,  12  S.  E. 
912. 

South  Carolina:  Burton  v.  Pressly, 
1  Cheves,  1. 

Texas:  Focke  ▼.  Weishuhu,  66 
Tex.  33;  Ames  v.  N.  O.,  Mobile  ft 
Tex.  R.  Co.  2  Woods,  206. 

yermont:  Seymour  v.  Darrow,  31 
Vt  122;  Dana  v.  Blnney,  7  Vt.  493; 
McDonald  v.  McDonald,  16  Vt.  630; 
Dunshee  v.  Parmelee,  19  Vt.  172; 
Slocum  v.  Catlin,  22  Vt.  137. 

Virginia:  Coles  v.  Withers,  33 
Gratt.  186;  Farmers'  Bank  v.  Mut- 
ual Asso.  Society,  4  Leigh,  69; 
Bowie  V.  Poor  School  Soc.  76  Va. 
300;  Stimpson  v.  Bishop,  82  Va.  190; 
Hanna  v.  Wilson,  3  Oratt.  243. 

West  Virginia:  Qibson  v.  Qreen, 
89  W.  Va.  624,  16  S.  E.  661. 

Witoonsin:  Williams  v.  Starr,  6 
Wis.  634. 

In  Flower  v.  Elwood,  66  111.  438, 
Mr.  Justice  Walker  stated  this  gen- 
eral principle  as  follows:  *'As  a 
general  rule  the  mere  change  in  the 
form  of  the  debt  does  not  satisfy  a 
mortgage  given  to  secure  it,  unless 
it  is  intended  so  to  operate.  The 
lien  of  the  debt  attaches  to  the 
mortgaged  property,  and  the  lien 
can,  as  between  the  parties,  only  be 
destroyed  by  the  payment  or  dis- 
charge of  the  debt,  or  by  a  release 


of  the  mortgage.  Mere  change  of 
the  form  of  the  evidence  of  the  debt 
in  no  wise  affects  the  lien.  A  re- 
newal of  the  note,  its  reduction  to 
a  Judgment,  or  other  change  not  in- 
tended to  operate  as  a  discharge  of 
the  lien,  still  leaves  it,  as  between 
the  parties,  in  full  vigor.  This  is  a 
rule  in  equity  that  is  sanctioned  by 
many  adjudged  cases.  In  that  forum 
mere  form  is  disregarded,  and  the 
substance  only  is  considered." 

Watkins  V.  Hill,  8  Pick.  622; 
Pomroy  v.  Rice,  16  Pick.  22;  Bank 
V.  Rose,  1  Strobh.  Eq.  267;  Dunshee 
V.  Parmelee,  19  Vt  172;  McDonald 
V.  McDonald,  16  Vt  630;  Bolles  v. 
Chauncey,  8  Conn.  389;  Fridley  v. 
Bowen,  6  Bradw.  191. 

*"Parham  Sewing  Machine  Co.  v. 
Brock,  113  Mass.  194,  per  Endlcott, 
J.  And  see  Worthy  v.  Warner,  119 
Mass.  660. 

"•Langley  v.'Bartlett,  33  Me.  477. 

"'Robinson  v.  Urquhart,  12  N.  J. 
Eq.  616;  Strachn  v.  Foss,  42  N.  H. 
43;  Reid  v.  Abemethy,  77  Iowa, 
438,  42  N.  W.  364.  A  statute  passed 
after  the  making  of  a  mortgage, 
and  before  the  renewal  of  it,  is  held 
not  to  affect  the  new  security  to  the 
injury  of  the  mortgagee.  Pouder  v. 
Ritzinger,  102  Ind.  671. 
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ftmount  for  which  a  new  note  has  been  taken  is  actually  paid,  and 
is  no  longer  covered  by  the  mortgage,  he  is  estopped  to  claim  that 
as  to  such  person  the  new  note  was  not  a  discharge  of  the  mort- 
gage debt.  A  second  mortgage  and  note  taken  for  the  same  debt, 
without  a  surrender  and  discharge  of  the  first  mortgage  and  note, 
is  presumably  a  further  security  for  the  same  debt,  and  not  a  sub- 
stitution for  that."* 

Where  a  new  mortgage  and  note  are  taken  by  a  mortgagee  from 
a  purchaser  of  a  mortgaged  estate,  under  an  agreement  with  the 
mortgagor  that  the  original  mortgage  should  not  be  enforced  if  the 
property  included  in  the  new  mortgage  should  prove  suflBcient  for 
the  purpose,  the  mortgagee  having  neglected  to  record  the  new  mort- 
gage for  a  long  time,  and  by  his  laches  lost  the  benefit  of  it  by  the 
intervention  of  other  incumbrances,  when  the  property  itself  was 
sufficient,  he  was  held  to  have  lost  the  right  to  enforce  the  original 
mortgage.*** 

§  926.  Intention  generally  oontrols. — Whether  a  new  note  shall  be 
treated,  and  have  eflfect  between  the  parties,  as  a  payment  of  a  former 
one  for  which  it  is  substituted,  will  depend  upon  the  purpose  and 
understanding  of  the  parties  to  the  transaction.  But  not  only  will 
the  intention  of  the  parties  be  determined  by  the  express  agreement 
of  the  parties,***^  but,  in  the  absence  of  this,  by  the  circumstances 
attending  the  transaction  from  which  such  intention  may  be  in- 
ferred.**^ The  assent  of  the  mortgagor  that  the  lien  of  the  mort- 
gage shall  continue  will  have  that  effect  as  against  him,  even  when 
the  mortgagee  so  conducts  the  business  as  to  discharge  the  lien  as 
against  other  parties  interested.***  In  the  absence  of  any  express 
agreement,  and  of  any  circumstances  showing  intention,  the  renewal 
of  the  note  does  not  affect  the  security.***  The  burden  is  upon  the 
mortgagor  to  show  the  existence  of  an  agreement  that  the  mortgage 
lien  should  be  released  upon  the  execution  of  the  new  note,  and  n«t 
upon  the  mortgagee  to  show  an  agreement  that  the  mortgage  should 
continue  as  a  security  for  the  debt  covered  by  the  new  note.*** 

»"3chumpert'v.  Dillard,  55  Miss,  pold  v.  Held,  58. Mo.  213;  McDonald 

348,  364.  V.    Hulse,    16   Mo.    503;    Birrell    v. 

**  Teaff  V.  Ross,  1  'Ohio  St  469.  Schle,  9  Cal.  104.   And  see  Howell 

>**  Worcester  Nat  Bank  v.  Chee-  v.    Bush,    54    Miss.    437;    National 

ney.  87  111.  602,  614,  11  Chicago  L.  Bank  v.  Bigler,  83  N.  Y.  51. 

N.  31;  Sledge  v.  Obenchain,  58  Miss.  *"McCk)nihe  v.  McClurg,  18  Wis. 

670.  637. 

''^Grimes  v.  Kimball.  3  Allen,  518;  '"CuUum  v.  Branch  Bank,  23  Ala. 

Taft  V.  Boyd,  13  Allen,  84;  Watklns  797;  Coles  v.  Withers,  53  Oratt  18S; 

v.  Hill,  8  Pick.  522;  Pomroy  V.  Rice.  Seymour   v.   Mackay,   21    111.   App. 

16  Pick.  22;   Baker  v.  Gavitt,   128  449;  Bond  v.  Liverpool.  L.  ft  G.  Ins. 

Mass.  93;  Hoag  v.  Starr.  69  11.  365;  Co.  106  III.  654. 

Flower  v.  Elwood.  66  111.  438;  Lip-  »**  Sloan   v.   Rice,   41   Iowa,   465; 
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It  is  of  course  competent  for  the  parlies  to  agree  that  a  change  in 
•  the  form  of  the  mortgage  debt  shall  operate  as  a  payment  of  the 
debt,  although  the  mortgage  be  not  cancelled  in  form.  Such,  also, 
will  be  the  effect  of  the  substitution  of  a  new  security  for  the  old, 
when  the  circumstances  of  the  transaction  indicate  an  intention  or 
imderstanding  that  the  original  debt  shall  be  paid.  The  question 
of  an  intention  in  such  cases  always  comes  in  with  controlling  force ; 
and  the  intention  may  operate  as  well  to  extinguish  the  debt  as  to 
keep  it  alive.**'  If  a  new  note  be  taken  with  the  intention  or  agree- 
ment that  it  shall  operate  as  pajrment  in  whole  or  in  part  of  the  old 
debt,  then  the  mortgage  is  accordingly  paid  wholly  or  in  part,  as 
the  case  may  be.***  Thus  where  a  mortgage  was  given  as  security 
for  a  note  payable  in  instalments,  and  after  the  first  instalment  had 
become  due  the  mortgagee  called  on  the  mortgagor  for  payment, 
saying  he  could  sell  the  note  and  mortgage  if  that  instalment  were 
paid,  the  mortgagor  thereupon  gave  a  note  payable  in  four  months 
for  the  amount  due,  upon  which  the  mortgagee  obtained  a  discount 
at  a  bank;  and  the  following  indorsement  was  at  the  same  time 
made  on  the  mortgage  note:  '^Beceived  the  first  instalment  on  the 
within  of  $402.78."  The  mortgagee  thereupon  assigned  the  mort- 
gage and  the  original  note.  Before  the  maturity  of  the  new  note 
the  mortgagor  failed,  and  it  was  paid  by  the  mortgagee,  who  in- 
<iorsed  it.  Chief  Justice  Shaw,  delivering  the  opinion  of  the 
court,**^  said:  "The  indorsement  on  the  note  of  a  receipt  of  pay- 
ment of  the  first  instalment  is  prima  facie  evidence  of  pajrment ;  the 
•other  facts  agreed  confirming,  instead  of  rebutting,  this  presump- 
tion. Payment  by  a  negotiable  note  shall  operate  as  a  discharge  and 
-extinguishment  of  a  prior  debt  when  so  intended  by  the  parties.  The 
rule  of  this  commonwealth  differs  from  that  of  the  common  law 
only  in  determining  what  shall  be  presumed  to  be  the  intent  of  the 
parties  from  the  fact  of  giving  and  accepting  a  negotiable  note  for 
a  simple  contract  debt.  Without  further  evidence  of  intent  we  con- 
strue it  to  be  payment,  but  the  common  law  deems  it  collateral  se- 
curity. But  this  presumption  may  be  controlled  by  other  evidence, 
and  when  ascertained  such  intent  shall  govern." 

Savings  ft  Loan  Soc.  v.  Burnett,  106  of     the     mortgage.      Jarnagan     v. 

Cal.  514,  39  Pac.  922.    In  a  case  in  Gaines,  81  111.  203. 

Illinois,   however,  the  taking  of  a  •"Atkinson  v.   Plum,  50  W.   Va. 

new  note  by  a  mortgagee,  payable  104,  40  S.  E.  587. 

in  two  years  without  Interest,  after  ***  Iowa  County  v.  Foster,  49  Iowa, 

the    Institution    of    proceedings    in  676;  Jaffray  v.  Crane,  50  Wis.  349, 

bankruptcy  against  the  maker,  un-  7  N.  W.  300;  Meyer  v.  Lathrop,  73 

der   a    composition    agreement    en-  N.  Y.  315;    Josmer  v.  Stancill,  108 

tered   into  by  all  the  creditors  of  N.  C.  153,  156,  12  S.  B.  912,  quoting 

the  maker,  was  held  by  a  majority  text. 

-ot  the  court  to  operate  as  a  release  *•'  Fowler  v.  Bush,  21  Pick.  230. 
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The  queetion  of  intention  in  these  eases  as  well  as  in  others  is 
one  for  the  jury.  It  is  one  of  fact.  Considerations  of  the  eflfect  of 
regarding  the  transaction  as  a  payment  upon  the  rights  and  inter- 
ests of  the  parties  may  properly  be  urged  as  reasons  why  it  should 
or  should  not  be  so  considered.*** 


§  927.  The  taking  up  of  the  mortgage  note  and  the  trubstitution 
of  another  is  not  a  discharge  of  the  original  debt  either  as  between 
the  parties  or  as  to  a  subsequent  purchaser.***  'Even  where  the  pur- 
chaser finds  the  mortgage  note  in  the  hands  of  the  mortgagor,  the 
mortgage  remaining  unsatisfied  of  record,  he  has  no  right  to  presume 
that  it  was  satisfied.  The  mortgage  is  sufficient  to  put  him  upon 
inquiry.***^  Upon  making  a  partial  payment  of  the  mortgage  debt^ 
the  mortgagee  may  give  up  the  old  note  and  take  a  new  one  for  the 
balance  remaining  unpaid ;  and  the  transaction  does  not  impair  or 
defeat  the  mortgage.*^^  In  like  manner  the  original  mortgage  notes 
may  be  given  up,  and  in  lieu  of  them  an  agreement  made  that  the 
mortgagor  shall  pay  the  amount  of  the  notes  upon  an  indebtedness 
of  the-  mortgagee  for  the  sapie  land,  without  in  any  way  discharg- 
ing the  mortgage  security  ;*°*  and  it  would  seem  that  the  agreement 
might  just  as  well  be  for  the  payment  of  any  debt  of  the  mortgagee 
to  the  amount  of  the  mortgage  debt. 

If  payments  upon  a  mortgage  be  made  by  acceptances,  some  of 
which  the  mortgagee  afterwards  places  in  the  mortgagor's  hands  for 
collection,  and  the  mortgagor  gives  the  mortgagee  his  note  for  a  part 
of  the  amoimt  collected  by  him,  this  does  not  amount  to  a  change 
of  securities  so  that  the  new  note  remains  secured  by  the  mortgage. 
The  new  note  is  for  a  new  loan  on  an  independent  transaction  after 
the  acceptances  had  been  taken  in  payment.*"' 

^•Collamer  v.  Langdon,  29  Vt*32;  "•See  §  S56;  BoUea  v.  Chauncey* 

Couch   V.    Stevens,   37   N.   H.   169;  8  Conn.  389;  Harrison  v.  N.  J.  R.  Ss 

Hodgman  v.  Hitchcock,  15  Vt  374.  T.  Co.  19  N.  J.  Eq.  488;  Bozheimer 

'«*Heively  v.  Matteson,  54  Iowa,  v.  Gunn,  24  Mich.  372;  Qelb  v.  Rey- 

505.  6  N.  W.  732;  St  Croix  Lumber  nolds,  35  Minn.  331,  28  N.  W.  923; 

Co.  V.  Davis,  105  Iowa,  27,  31.  74  Phillips  v.  Browne,  20  R,  I.  79.  87 

N.   W.   756;    Packard  v.  Kingman,  Atl.  490;   Roberts  v.  Doan,  180  111. 

11    Iowa,    219;    Boyd   v.    Beck,    29  187,  54  N.  B.  207;  Austin  v.  Under- 

Ala.   703;    Higman  v.   Humes,   127  wood,  37  111.  438;  Christie  v.  Hale, 

Ala.  404,  410,  30  So.  733;   Frink  v.  46  111.  117;   Shaver  v.  Williams.  87 

Branch,  16  Conn.  260,  274;  Walters  111.  469;  Laconia  Sav.  Bank  v.  Vit- 

V.  Walters,  73  Ind.  425;    Brincker-  tum,  71  N.  H.  465.  52  Atl.  848;  Holt 

hoff  V.  Lansing,  4  Johns.  Ch.  65,  8  v.  Baker,   68  N.  H.  276;    Bonestell 

Am.  Dec.  538;  Geib  v.  Reynolds,  35  v.  Bowie,  128  Cal.  511,  61  Pac.  78. 

Minn  331,  28  N.  W.  923.  •*  Chase  v.  Abbott,  20  Iowa,  154. 

As  evidence  that  the  new  security  "•  Hugunin    v.    Starkweather,    10 

is    taken    in    substitution    for    the  111.   492.    See  Tucker  v.  Alger.  30 

mortgage,    see   Irwin   v.   West,   50  Mich.  67. 

Fed.  362.  "•  Pettis  v.  Darling,  57  Vt.  647. 
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§  927a.  When  a  mortg^e  is  disoharg^d  and  a  n^w  one  taken  as 
part  of  one  transaction,  the  seisin  between  the  release  and  the  new 
mortgage  is  but  momentary,  and  will  not  admit  any  right  or  interest 
of  the  mortgagor  under  the  homestead  act  to  intervene  ;***  nor  would 
such  a  seisin  give  his  wife  a  right  of  dower.  Neither  the  mortgagor 
nor  his  heirs  can  claim  that  the  original  mortgage  was  extinguished 
and  the  new  mortgagia  substituted  in  its  place,  unless  such  appears 
to  have  been  the  intention  of  both  parties.**^"  But  as  regards  inter- 
vening liens  of  third  persons,  a  release  of  tl^e  original  mortgage  and 
the  taking  of  a  new  one  would  naturally  let  them  into  a  position  of 
priority  to  the  new  mortgage,  and  it  requires  very  dear  evidence  of 
fraud,  accident,  or  mistake,  to  induce  a  court  of  equity  to  interfere 
to  prevent  this  result.*"® 

It  has  been  held,  however,  that  the  discharge  of  a  prior  mortgage 
and  the  taking  of  another  in  its  stead  will  be  treated  as  an  equitable 
assignment  as  against  attaching  creditors,  whose  action  was  in  no 
way  influenced  by  reliance  upon  the  recorded  discharge.  *^The  at- 
taching creditors  have  not  done  or  omitted  to  do  any  act  relying  upon 
the  recorded  discharge  *"'  and  can  not  complain  because  the  trans- 
action is  given  the  effect  intended  by  the  parties  thereto.  By  their 
attachments  these  creditors  became  subsequent  incumbrancers  against 
whom  the  rule  of  equitable  assignment  has  frequently  been  ap- 
plied.^'"* 

In  an  action  to  recover  a  balance  due  upon  mortgage  notes  after 
a  sale  subsequent  to  foreclosure  by  entry  and  possession,  the  income 


~  Edwards  v.  Weil,  99  Fed.  822; 
Bums  V.  Thayer,  101  Mass.  426; 
Dillon  V.  Byrne,  5  Cal.  455;  Swift 
Y.  Kraemer,  13  Cal.  526,  74  Am.  Dec. 
603.  Intention  as  shown  by  the  trans- 
action will  govern.  Howell  v.  Bush, 
54  Miss.  437;  Jones  v.  Parker,  51 
Wis.  218,  8  N.  W.  124;  Walters  v. 
*    Walters,  73  Ind.  426. 

"Sledge  V.  Obenchain,  58  Miss. 
670. 

"Dingman  v.  Randall,  13  Gal. 
512;  Bonestell  v.  Bowie,  128  Cal. 
511,  61  Pac.  78;  New  England 
Mortg.  Sec.  Co.  v.  Hirsch,  96  Ala. 
232,  11  So.  63;  Laselle  v.  Barnett, 
1  Blackf.  150,  12  Am.  Dec.  217; 
Steams  v.  Godfrey,  16  Me.  158; 
United  States  v.  Crookshank,  1  Edw. 
233;  Washington  Co.  v.  Slaughter, 
54  Iowa,  265,  6  N.  W.  291;  St.  Al- 
bans Trust  Co.  v.  Parrar,  53  Vt. 
542;  Barnes  v.  Mott.  64  N.  Y.  397, 
21  Am.  Rep.  625;  Smith  v.  Bynum, 
92  N.  C.  108;  New  England  Mortg. 


Security  Go.  v.  Hirsch,  96  Ala.  232» 
11  So.  63;  Boyd  v.  Beck,  29  Ala. 
703;  Helmetag  v.  Frank,  61  Ala.  67; 
BoUes  V.  Chauncey,  8  Conn.  389; 
Walters  v.  Walters,  73  Ind.  425; 
Elizabethport  Cord  Co.  v.  Whit- 
lock,  37  Fla.  190,  20  So.  255;  Mead 
V.  York,  6  N.  Y.  449,  57  Am.  Dec. 
467;  Banta  v.  Oarmo,  1  Sandf.  Ch. 
383;  Purser  v.  Anderson,  4  Edw.  Ch. 
18;  Bowman  v.  Manter,  33  N.  H. 
530,  66  Am.  Dec.  743;  Oeib  v.  Rey- 
nolds, 35  Minn.  331,  28  N.  W.  923; 
Atkinson  v.  Plum,  50  W.  Va.  104,  40 
S.  E.  587.  See,  however,  §  971; 
Childs  V.  Stoddard,  130  Mass.  110; 
Packard  v.  Kingman,  11  Iowa,  219,. 
where  an  intervening  landlord's 
lien  was  postponed. 

«  Citing  Holt  V.  Baker,  58  N.  H. 
276. 

*"  International  Trust  Co.  v. 
Davis  ft  Farnum  Manuf.  Co.  70  N. 
H.  118,  119,  46  Atl.  1054,  citing 
Hammond  v.  Barker,  61  N.  H.  53. 
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derived  from  the  property,  the  prices  for  which  it  had  been  sold,  the 
value  of  improvements  made  upon  it,  and  the  opinions  of  qualified 
witnesses  are  competent  evidence  to  show  its  value  at  the  date  of 
foreclosure ;  but  the  appraisal  of  the  property  for  taxation  is  not  ad- 
missible for  that  purpose.^*^* 

It  does  not  matter  that  the  holder  of  the  intervening  lien  aided 
the  mortgagor  in  the  settlement  of  the  first  morgage  by  means  of 
a  new  note  and  mortgage,  provided  such,  lien-holder  acted  fairly, 
without  any  concealment  or  misrepresentation  in  the  matter,  and' 
took  no  wrongful  advantage.^*^ 

When  the  original  mortgage  is  left  undischarged  upon  the  taking 
of  the  second  mortgage,  in  the  absence  of  an  express  agreement  that 
the  latter  is  received  in  satisfaction  of  the  former,  for  stronger  rea- 
sons the  original  mortgage  remains  as  a  security  for  the  original 
debt.^®^  If  the  new  note  and  mortgage  secure  an  additional  amount, 
this  fact  shows  a  motive  for  the  transaction,  but  it  has  no  tend^icy 
to  show  that  the  prior  security  was  extinguished.***  If,  however,  the 
new  note  and  mortgage  be  taken  expressly  in  payment  and  satisfac- 
tion of  the  first,  or  if  they  be  given  in  settlement  of  mutual  run- 
ning accounts,  of  which  the  first  mortgage  debt  is  only  a  part,  the 
first  mortgage  lien  is  discharged  and  not  continued  in  the  second.*^ 
The  consideration  of  the  new  note  and  mortgage  may  be  shown  by 
parol  evidence.*®* 

§  928.  The  giving  up  of  the  bond  of  defeasance  executed  at  the 
time  of  the  deed  of  the  land  and  constituting  with  it  a  mortgage, 
and  the  taking  of  a  new  bond  at  a  subsequent  date,  do  not  defeat  the 
transaction  as  a  security  for  the  original  loan.*** 

§929.   The  taking  of  further  security  for  the  mortgage  debt, 

whether  it  be  by  a  second  mortgage  upon  the  same  land  or  real  or 
personal  security  upon  other  property,  is  generally  no  waiver  of  the 
original  mortgage.***    Neither  does  the  taking  of  a  new  note  with  • 


"•Stevens  v.  Fellows,  70  N.  H. 
148,  47  Ati.  135;  Concord  LAnd  ft 
Water  Power  Co.  v.  Clough,  69  N. 
H.  609,  45  Atl.  565;  Goodwin  v. 
Scott.  61  N.  H.  112;  Wlnnepiseogee 
Ac.  Manuf.  Co.  v.  Qllford,  64  N.  H. 
337,  10  AU.  849. 

^New  England  Mortg.  Security. 
Co.  V.  Hirsch,  96  Ala.  232,  11  So.  63. 

"*  Gregory  v.  Thomas,  20  Wend. 
17;  Christian  v.  Newberry,  61  Mo. 
446;  Burdett  v.  Clay,  8  B.  Mon.  287, 
296;  State  v.  Lake,  17  Iowa,  215, 
219;  Washington  Co.  v.  Slaughter, 
54  Iowa,  265,  6  N.  W.  291. 


~  Hill  V.  Beebe,  13  N.  Y.  556.  But 
see  Iowa  County  v.  Foster,  49  Iowa, 
676,  13  West  Jur.  36;  St  Croix 
Lumber  Co.  v.  Davis,  105  Iowa,  27, 
31,  74  N.  W.  756. 

"•Walters  v.  Walters,  73  Ind.  425; 
New  Bngland  Mortg.  Security  Co.  v. 
Hirsch,  96  Ala.  232,  11  So.  63. 

"*  Walters  v.  Walters,  73  Ind.  425. 

"■See  §  868;  Judd  v.  Flint  4 
Gray,  557;  Tennery  v.  Nicholson,  87 
111.  464. 

"•Hutchinson  v.  Swartsweller,  31 
N.  J.  Eq.  205;  Firemen's  Ins.  Co.  v. 
Wilkinson,  35  N.  J.  Eq.  160;  Flower 


993  CHANGES  IN  FORM  OF  DEBT.  [§  930 

an  indorser  where  there  was  none  originally^  nor  the  taking  of  a., 
new  note  without  an  indorser  in  place  of  an  old  one  secured  by  an 
indorsement^  release  the  premises  from  the  lien.^*^  Nor  does  the  re- 
newal of  the  note  with  different  names  have  this  effect;**®  nor  the 
giving  of  the  new  note  different  from  the  old  by  making  it  payable 
at  a  certain  place  ;*••  nor  the  giving  of  the  new  note  at  the  request 
of  the  holder  of  the  old  to  one  to  whom  it  was  intended  the  security 
should  be  assigned,  such  delivery  to  the  intended  assignee  amount- 
ing in  fact  to  an  assignment  of  the  debt;*^**  nor  the  assumption  *d 
the  mortgage  debt  by  a  purchaser  of  the  equity  of  redemption.*^^ 
The  taking  of  a  new  bond  and  mortgage  for  the  amount  of  taxes 
and  assessments  paid  by  the  mortgagee  on  the  mortgaged  property 
does  not  of  itself  prevent  his  claiming  the  same  under  the  lien  of 
the  first  mortgage,  or  as  incident  to  that  lien.*^*  Of  course,  if  fur- 
ther security  be  taken  for  part  of  a  mortgage  debt  with  the  intention 
and  mutual  understanding  of  the  parties  that  such  part  shall  be 
withdrawn  from  the  operation  of  the  mortgage,  it  will  have  this  ef- 
fect."* 

§  930.  The  incorporating  in  the  new  note  of  an  additional  sum 
loaned  will  not,  in  the  absence  of  an  agreement  to  the  contrary,  dis- 
charge the  mortgage  as  between  the  parties;*^*  and  parol  evidence 
*  is  admissible  to  show  that,  at  the  time  the  new  note  was  given,  it 
was  agreed  that  the  mortgage  shoidd  continue  as  security  for  it.*^* 
And  where  the  note  had  been  increased,  diminished,  and  renewed 
several  times,  it  was  held  that  the  mortgage  securing  it  was  still  a 
valid  security  for  the  amount  remaining  due  upon  it,  even  as  against 
third  persons.*^*  Especially  when  the  mortgage  by  its  terms  is  given 
to  secure  notes  made  for  the  accommodation  of  the  mortgagor,  and 
renewals  of  those  notes  from  time  to  time  until  they  should  all  be 
paid,  it  is  not  necessary,  to  constitute  the  notes  subsequently  issued 
renewals,  that  they  should  be  for  the  same  amounts,  or  for  the  same 

Y.  Elwood,  66  111.  438;   Burdett  ▼.  ""Latiolais  v.  Citizens'  Bank,  33 

Clay,  8  B.  Mon.  287,  296;  Gregory  v.  La.  Ann.  1444. 

Thomas,  20  Wend.  17;  Byers  v.  Fow-  "Eagle  Fire  Ins,  Co.  ▼.  Pell,  2 

ler,  14  Ark.  86;  Cissna  v.  Haines,  18  '  Edw.  631. 

Ind.  496.  And  see  Bank  of  England  *"  Boston    Iron    Co.    v.    King,    2 

y.  Tarleton,  23  Miss.  173.  Cush.  400. 

■"  Darst  V.  Bates,  51  111.  439 ;  New  »*  Joyner  ▼.   Stancill,   108   N.   C. 

Hampshire  Bank  v.  Wlllard,  10  N.  153.  12  S.  E.  912. 

H.  210.  "*Port  V.  Bobbins,  35  Iowa.  208; 

*"  Pond  y.  Clarke,  14  Conn.  334.  Qoenen  t.  Schroeder,  18  Minn.  66 ; 

'**Whittaker  v.  Dick,  5  How.  296,  De   Cottes   v.   Jeffers.    7   Fla.    284. 

35  Am.  Dec.  436.  New    note    including    Interest    ac- 

*"  Burdett  t.  Clay,  8  B.  Mon.  287;  crued.    Pomroy  v.  Rice,  16  Pick.  22; 

Christian  y.  Newberry,  61  Mo.  446,  Ellsworth  y.  Mitchell,  31  Me.  247. 

451.  "^  Brinckerhoff     y.     LAnsing,     4 

Johns.  Ch.  65.  8  Am.  Dec.  538. 

63— Jones'  Mort. 


§§  931, 932, 933]       payment  and  discharge.  994 

periods,  or  that  each  successive  note  should  have  been  applied  to 
take  up  its  immediate  predecessor.  A  continuing  loan  of  the  same 
credit  would  be  within  the  terms  of  the  mortgage.*^^ 

§  931.  But  if  a  new  note  for  a  different  amount,  payable  at  an- 
other date,  be  given  in  place  of  one  of  several  notes  secured  by  the 
mortgage,  without  any  agreement  that  it  shall  be  secured  by  the 
mortgage,  the  holder  loses  his  right  to  the  security  as  against  the 
holder  of  other  notes  secured  by  the  mortgage.*^*  But  by  agree- 
ment of  the  parties  the  mortgage  may  be  made  to  stand  as  a  secur- 
ity for  a  different  sum.  Thus  it  may  be  continued  for  a  less  sum 
found  due  on  accounting,  or  agreed  upon  by  compromise;  and  then 
if  there  is  a  default  the  mortgage  will  be  enforced  for  such  amount 
if  it  appear  that  this  amount  was  substituted,  or  agreed  upon,  in 
place  of  the  original  liability.  ^^® 

§  932.  The  taking  of  a  new  note  for  the  interest  accrued  upon  a 
mortgage  debt  does  not  generally  remove  this  part  of  the  debt  from 
the  security  of  the  mortgage.^*®  The  indorsement  of  the  amount 
for  which  the  new  note  is  taken  upon  the  original  mortgage  note 
does  not  have  the  effect  of  a  payment  even  as  against  subsequent 
incumbrancers,^®^  unless  their  dealings  with  the  mortgagor  were  based 
upon  a  knowledge  of  such  indorsement,  and  a  belief  that  such  amount 
had  been  paid;  nor  against  a  subsequent  purchaser  of  the  property 
subject  to  the  mortgage,  if  such  purchaser  had  notice  that  the  in- 
terest was  not  in  fact  paid.^*^ 

Where  a  note  was  given  for  the  amount  of  interest  accrued  on  a 
mortgage,  together  with  a  further  loan  made  at  that  time,  and  an 
indorsement  was  made  on  the  mortgage  note,  "Eeceived  on  the  with- 
in, interest  up  to  date,*^  and  there  was  evidence  that  the  note  was 
intended  by  the  parties  to  be  taken  in  payment  of  the  interest,  it 
was  held  that  such  interest  was  no  longer  secured  by  the  mortgage.*'* 

§  933.  A  new  note  given  for  the  balance  found  due  on  a  mortgage 
is  not  invalid  for  want  of  consideration,  although  the  old  note  be  not 
given  up,^®*  but  is  left  with  the  mortgagee  as  collateral  to  the  new 

"^Gault  V.   McGrath,   82   Pa.   St.  "*Frlnk  v.  Branch,  16  Conn.  260; 

392.  Humphreys  v.  Danser,  32  N.  J.  Eq. 

''•Wilhelmi  v.  Leonard,  13  Iowa,  220. 

330.     See  Tucker  v.  Alger,  30  Mich.  "•Feldman  v.  Beler,  78  N.  Y.  293. 

67.  *"Gk)enen  v.  Schroeder,  18  Minn. 

"*  Renshaw  v.  Taylor,  7  Oreg.  315.  66.    And  see  Meyer  v.  Lathrop,  73 

"•Elliot  V.  Sleeper,  2  N.  H.  525;  N.  Y.  315;  Pettis  v.  Darling,  57  Vt 

Parkhurst  v.  Cummings,  56  Me.  155;  647. 

Tylee  v.  Yates,  3  Barb.  222;  Rice  v.  "*Langley  v.  Bartlett,  83  Me.  477; 

Dewey,   54   Barb.   455;    Hutchinson  Kaphan  v.  Ryan,  16  S.  C.  352. 
V.  Swartsweller,  31  N.  J.  Bq.  205; 
Feldman  v.  Beler,  78  N.  Y.  293. 
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note.  Under  a  mortgage  for  advances^  a  new  note  made  afterwards 
for  the  balance  of  account  of  such  advances^  the  creditor  retaining 
the  original  note  and  mortgage,  is  regarded  merely  as  a  statement 
of  the  liquidated  balance.^*^  An  extension  of  the  time  of  payment 
under  the  new  note  is  a  sufficient  consideration  to  uphold  it. 

§834.  A  mortgage  of  idenmity  is  generally  held  to  cover  suc- 
cessiye  renewals  of  the  note  for  which  the  indemnity  was  taken.^^* 
Nor  does  it  make  any  difference  that  the  renewed  note  has  different 
names  upon  it,  or  is  for  a  different  amount ;  so  long  as  the  mortgagee 
remains  liable  for  the  debt  he  was  indemnified  against,  he  may,  upon 
being  compelled  to  pay  it,  rely  upon  the  protection  of  the  mort- 
gage.**^ Nor  is  it  material  that  the  renewal  note  is  for  a  larger 
amoimt,  but  signed  and  indorsed  as  the  first  one  was,**^  or  that  there 
are  successive  renewals.*** 

When  the  surety  does  not  become  liable  upon  the  new  note,  but 
this  is  taken  with  other  sureties,  and  the  old  is  taken  up,  the  condi- 
tion of  the  surety^s  mortgage  is  saved,  and  consequently  no  interest 
remains  in  him  which  he  can  pass  by  assignment.**® 

§  935.  If  a  payment  be  made  upon  a  mortgage  by  check  or  bill  of 
exchange  which  is  not  paid,  although  an  indorsement  of  payment  be 
made  upon  the  mortgage  note  or  bond,  yet  no  part  of  the  debt  being 
actually  paid,  no  part  of  the  mortgage  lien  is  extinguished.**^  A 
mortgage  having  been  paid  by  a  check  and  bills  of  exchange,  the  latter 
were  dishonored.  The  title  and  mortgage  deeds  were  delivered  up 
to  the  mortgagor,  together  with  a  receipt  by  the  mortgagee  declar- 
ing that  the  check  and  bills  were  received  in  full  of  principal  and 
interest  due  upon  the  mortgage,  and  agreeing,  whenever  required,  to 
execute  a  conveyance  of  the  property.  The  mortgagor  became  bank- 
rupt without  having  obtained  a  reconveyance.  It  was  held  that  the 
mortgage  was  not  discharged,  but  that  it  might  still  be  foreclosed  for 
the  balance  of  the  debt  remaining  unpaid.*** 

"•  Kaphan  v.  Ryan,  16  S.  C.  352.  »•  Boxhelmer  v.   Gunn,   24   Mich. 

"•RoblnBon  v.  Urquhart,  12  N.  J.  372. 

Eq.  515;  Enston  v.  Friday,  2  Rich.  ""Boxheimer  v.   Gunn,   24   Mich> 

427,  n.;   Smith  v.  Prince,  14  Conn.  372. 

472;  Boswell  v.  Goodwin,  31  Conn.  =«>  Abbott  v.  Upton,  19  Pick.  434. 

74,    81    Am.    Dec.    169;    Markell   v.  And  see  Van  Rensselaer  v.  Akin,  22 

Elchelberger,  12  Md.  78 ;   Handy  v.  Wend.   549 ;    Ayres  v.   Wattson,   57 

Commercial  Bank,  10  B.  Mon.  98;  Pa.  St.  360. 

Choteau  v.   Thompson,  3  Ohio  St  ^^  Maryland  ft  N.  T.  Coal  ft  Iron 

424.  Co.  V.  Wingert,  8  Gill,  170;  Tucker 

^  Nightingale  v.  Chafee,  11  R.  I.  v.  Alger,  30  Mich.  67,  where  a  due 

609,    23    Am.    Rep.    531;    National  bill  was  taken;   Burrows  v.  Bangs, 

Bank  v.  Bigler.  83  N.  Y.  51;  Pond  34  Mich.  304;  Humphreys  v.  Danser, 

V.  Clarke,  14  Conn.  334,  overruling  32  N.  J.  Eq.  220. 

Peters  v.  Goodrich,  3  Conn.  146.  ^  Teed  v.  Carruthers,  2  Y.  ft  C- 

Ch.  31. 
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§  936.  The  merger  of  the  note  in  a  judgment  does  not  extinguish 
the  debt^  and  the  mortgage  continues  a  lien  till  it  is  satisfied^  or  the 
judgment  is  barred  by  the  statute  of  limitation.*** 

The  rule  is  the  same  whether  the  judgment  be  for  the  whole  or 
for  a  part  Qnly  of  the  mortgage  debt,***  and  whether  the  security 
be  in  the  form  of  an  ordinary  mortgage  or  of  a  trust  deed.***  Neither 
does  a  decree  in  a  foreclosure  suit,****  nor  a  judgment  on  scire  fa- 
cias,**^ impair  the  lien  of  the  mortgage;  nor  the  taking  of  a  recog- 
nizance for  the  sum  due  in  place  of  the  mortgage  note.**®  The  mort- 
gagee may  afterwards  foreclose  the  mortgage.***  The  land  is  liable 
for  the  debt  till  the  judgment  is  paid. 

When  the  judgment  is  paid  by  the  mortgagor  or  any  one  claim- 
ing under  him,  the  payment  has  the  efiEect  of  a  redemption,  and 
gives  him  the  same  rights  in  respect  to  the  property  that  he  would 
have  had  upon  pa3ring  the  debt  before  judgment.'**^  And  so,  when 
the  mortgage  is  satisfied  by  a  sale  of  the  mortgaged  land  under  a 
decree  of  foreclosure,  neither  the  mortgage  nor  the  decree  is  any 
longer  a  lien  upon  it.***  But  if  the  proceedings  in  the  foreclosure 
suit  be  set  aside  and  vacated,  the  judgment  and  sale  do  not  cancel 
the  mortgage,  but  the  lien  remains  and  may  be  enforced  by  new 
proceedings.*** 

""lUlnois:    Priest  v.  Wheelock,  58  cott,  11  N.  J.  Bq.  264;  Lewis  v.  Con- 
Ill.  114;  Darst  v.  Bates,  51  III.  439;  over,  21  N.  7.  Eq.  230. 
Hewitt  y.   Templeton,   48   111.   367;  New  York:    Butler  v.  Miller,  1  N. 
Hamilton   v.    Quimby,    46    111.    90;  T.  496. 

Vansant  v.  Allmon,  23  111.  30;  Way-  "*  Applegate  v.  Mason,  13  Ind.  75; 

man  v.  Cochrane,  35  111.  152.  Kempner  v.  Comer,  73  Tex.  196,  11 

Indiana:      Markle     v.     Rapp,     2  S.  W.  194. 

Blackf.  268;  Hensicker  v.  Lambom,  ""Hamilton  v.  Quimby,  46  111.  90. 

13  Ind.  468;  O'Leary  v.  Snediker,  16  "*  Hendershott  v.  Ping,  24   Iowa, 

Ind.   404;    Jenkinson  v.  Ewlng,  17  134;   Stabl  v.  Roost,  34  Iowa,  475; 

Ind.  505;  Cissna  v.  Haines,  18  Ind.  Peck's  App.  31  Conn.  215;    Bvana- 

496.  Tille  Gas  Liglit  Co.  y.  State,  73  Ind. 

Iowa:  Morrison  v.  Morrison,  38  219,  38  Am.  Rep.  129;  Lapping  v. 
Iowa,  73;  State  v.  Lake,  17  Iowa,  Duffy,  47  Ind.  51;  Teal  v.  Hinch- 
215;  Wahl  v.  Phillips,  12  Iowa,  81;  man,  69  Ind.  379;  Riley  v.  McCord, 
Shearer  v.  Mills,  35  Iowa,  499;  Hen-  21  Mo.  285;  Priest  v.  Wheelock.  58 
d«T8hott  V.  Ping,  24  Iowa,  134;  111.  114.  See,  however.  People  y. 
Jordan  v.  Smith,  30  Iowa,  500.  Beebe,  1  Barb.  379;  Qage  v.  Brew- 
Louisiana:  Lalane  y.  Payne,  42  ster,  31  N.  T.  218. 
La.  Ann.  152,  7  So.  481.  "^Rockwell  v.  Servant,  63  111.  424; 

Maine:    Jewett  v.  Hamlin,  68  Me.  Helmbolt  v.  Man,  4  Whart.  410. 

172.  "*  Davis  v.  Maynard,  9  Mass.  242. 

Xauaohusetts:     Torrey   v.   Cook»  "*  Thornton  v.  Pigg,  24  Mo.  249. 

116  Mass.  163;  Ely  v.  Ely,  6  Gray,  ~  Sibley   v.   Rider,    54   Me.   463; 

439.  Teomans  v.  Rexford,  35  Pa.  St.  273; 

Missonri:     Riley    v.    McCord,    21  Price  v.  First  Nat.  Bank,  62  Kan. 

Mo.  285;  Thornton  v.  Plgg,  24  Mo.  735.  64  Pac.  637. 

249.  ~  People  v.  Beebe,  1  Barb.  379. 

Kew  Jersey:    Flanagan  v.  West-  ""Stackpole  v.  Robbins,  47  Barb. 

212,  48  N.  T.  665. 
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§  837.  A  judgment  for  a  portion  of  the  mortgage  debt,  as,  for  in- 
stance, for  one  of  several  mortgage  notes,  is  no  waiver  of  the  lien 
upon  the  mortgaged  property  for  the  amount  reduced  to  judgmeut 
If  an  execution  be  issued  upon  the  judgment,  the  mortgage  lien  still 
continues  until  the  execution  is  actually  satisfied;  so  that,  if  the 
creditor  is  obliged  to  abandon  his  levy  for  any  reason,  his  rights  re- 
main the  same  as  if  no  levy  had  been  made.'®'  Neither  does  the 
satisfaction  of  a  judgment  for  a  part  of  the  debt  aflEect  the  mort- 
gage lien  for  the  balance.  If  one  holding  a  bond  and  mortgage  as 
collateral  security,  for  an  amount  less  than  that  secured  by  the  mort- 
gage, recovers  a  judgment  merely  for  the  amount  of  the  debt  due 
to  himself,  the  satisfaction  of  it  does  not  extinguish  the  mortgage 
lien  for  the  balance.'®* 

§938.  Judgment  under  trustee  prooeu. — ^A  mortgagor  may  be 
held  to  answer  to  a  trustee  process  brought  by  a  creditor  of  the  mort- 
gagee whenever  he  would  be  chargeable  if  the  debt  were  not  secured, 
and  a  payment  under  such  process  will  discharge  the  mortgage  pro 
tanto.*®*  The  judgment  obtained  in  the  trustee  process  does  not, 
until  is  is  satisfied  wholly  or  in  part,  aflEect  the  mortgage  lien.'®* 
But  where  the  mortgagor  was  delayed  in  such  process,  and  arrested 
for  the  debt  and  committed  to  prison,  from  which  he  was  discharged 
on  taking  the  poor  debtor's  oath,  and  the  judgment  was  thereupon 
released  to  him  by  the  creditor,  this  constituted  no  defence  to  an 
action  on  the  mortgage.'®^ 

§938.  Proceedings  against  the  mortgagor  personally  by  a  suit 
upon  the  mortgage  debt,  and  his  commitment  to  prison  upon  execu- 
tion, do  not  discharge  the  mortgage.'^' 

§  940.  It  is  generally  held  that  the  release  of  a  judgment  recov- 
ered upon  the  mortgage  debt  discharges  the  mortgage.'®®    But  the 

mortgagee's  acknowledgment  of  satisfaction  of  judgment  is  not  con- 
clusive.'^® 

Whether  a  foreclosure  commenced  by  entry  under  process  of  law 
is  waived  by  a  subsequent  release  of  the  judgment  is  a  question  of 
fact  for  the  jury,  when  the  evidence  as  to  the  object  of  the  continued! 
possession  is  confiicting.'^^ 

«»  Applegate  v.  Mason,  13  Ind.  75.        «"  Gary  v.  Prentiss,  7  Mass.  63. 

»•  Brumagim  v.  Chew,  19  N.  J.  Eq.        «•  Davis  v.  Battine,  2  Russ.  ft  M, 

130.  76. 

"•Baton  V.  Whiting,  8  Pick.  484.        «» Porter  v.  Perkins,  5  Mass.  238, 

Otherwise  if  the  debt  be  not  liable  236,  4  Am.  Dec.  52. 
to  the  process,  and  the  trustee  pay        *"  Perkins  v.  Pitts,  11  Mass.  125. 
the  judgment  In  his  own  wrong.  ""Couch  v.  Stevens,  37  N.  H.  169. 

«»  Watkins  v.  Cason,  46  Ga.  444. 
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§  941.  The  failure  to  charge  an  indoner  who  has  made  a  mort- 
gage to  secure  the  notes  indorsed  by  him  does  not  discharge  the  lien 
of  the  mortgage.'^* 

If  a  holder  of  a  mortgage,  upon  assigning  it,  guarantees  the  pay- 
ment of  it,  he  is  liable  as  guarantor  without  notice  of  prosecution 
and  dishonor  of  the  note,  unless  he  can  show  that  he  has  been  pre- 
judiced by  reason  of  the  want  of  notice.  His  liability  being  upon 
the  guaranty  and  not  upon  the  indorsement  of  the  note,  it  is  not 
contingent  upon  notice  of  non-payment  and  protest.  **• 

§  942.  The  extension  of  the  time  of  payment  of  a  mortgage  in  no 
way  impairs  the  security  as  agaist  subsequent  incumbrancers,  even 
if  this  be  eflEected  by  a  renewal  of  the  mortgage  note.'**  It  of  course 
does  not  impair  the  security  as  against  the  mortgagor  when  the  debt 
extended  is  his  own,  and  he  remains  primarily  liable  for  it.  But 
the  rule  is  diflferent  when  he  has  mortgaged  his  property  to  secure 
the  debt  of  another.***  In  such  case  the  mortgagor  occupies  the 
position  of  a  surety  of  the  debt,  and  an  extension  of  the  time  of 
payment  of  that  debt  without  the  surety^s  concurrence  discharges  the 
mortgage;  as,  for  instance,  where  a  wife  mortgages  her  land  to  se- 
cure notes  indorsed  by  her  husband,  or  any  renewals  of  them,  an  ex- 
tension of  the  time  of  payment  without  a  renewal  would  discharge 
her  liability  ;•*•  and  in  an  ordinary  mortgage  not  providing  for  any 
renewal  or  continuance  of  it,  any  extension  by  renewal  or  otherwise 
without  her  consent  would  release  her  property.*" 

A  wife  who  has  joined  her  husband  in  a  mortgage  of  his  land  is 
not  a  surety,  and  the  mere  extension  of  the  time  of  payment  with- 
out her  consent  does  not  release  her  inchoate  dower  in  the  land.*** 

The  mere  taking  of  collateral  security  to  a  subsisting  mortgage, 
without  an  extension  of  the  time  of  payment  of  the  mortgage,  does 
not  release  a  surety  of  the  mortgagor.*** 

The  extension  of  the  time  of  payment  of  a  mortgage  covering  sev- 
eral lots  of  land,  by  agreement  between  the  mortgagor  and  mortga- 


»« Mitchell  V.  Clark,  35  Vt  104; 
Hilton  V.  Gatherwood,  10  Ohio  St 
109. 

"■Claflln  V.  Reese,  54  Iowa,  544, 
6  N.  W.  729;  Robabaugh  v.  Pitkin, 
46  Iowa,  544. 

"« Bank  of  Utlca  v.  Finch,  3  Barb. 
Ch.  293,  49  Am.  Dec.  175;  Whlttacre 
v.  Fuller,  5  Minn.  508;  Cleveland 
V.  Martin.  2  Head,  128;  Naltner  v. 
Tappey.  55  Ind.  107;  Ford  v.  Burks, 
37  Ark.  91;  Hlgman  v.  Humes,  127 
Ala.  404..  30  So.  733. 

»**Gahn  v.  Nlemcewlcz.  11  Wend. 


312,  3  Paige,  614;  Christner  v. 
Brown,  16  Iowa,  130;  Metz  v.  Todd. 
36  Mich.  473;  Walker  v.  Goldsmith. 
7  Oreg.  161;  Chlsm  v.  Thomson.  73 
Miss.  410,  19  So.  210. 

"*See  §  742;  Smith  v.  Townsend. 
25  N.  Y.  479;  Leary  v.  Shatfer.  79 
Ind.  567.  571. 

"'  Bank  of  Albion  v.  Bums,  46  N. 
Y.  170. 

"■  Crawford  v.  Hazelrigg,  117  Ind. 
63,  18  N.  E.  603. 

"•Firemen's  Ins.  Co.  v.  Wilkin- 
son, 35  N.  J.  Eq.  160. 
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• 

gee,  does  not  impair  the  security  as  against  a  purchaser  of  one  of 
the  lots.  He  cannot  complain  that  by  the  extension  the  property 
has  diminished  in  value,  and  the  mortgagor  has  become  insolvent. 
His  only  right  as  against  the  mortgagee  was  to  pay  the  mortgage 
and  be  subrogated  to  the  mortgagee's  rights^  whereupon  he  could 
foreclose  the  mortgage  at  any  time.'*** 

VI.  Revivor  of  Mortgage. 

§948.   A  mortgage  after  payment  becomes  functus  officio,  and 

neither  the  mortgagee  nor  any  one  else  has  any  power  to  transfer 
it  as  a  subsisting  security,  or  to  revive  it  to  secure  the  same  or  any 
other  liability.**^  A  mortgage  given  to  secure  the  repayment  of  a 
legacy  in  case  such  payment  should  prove  to  be  invalid  is  fimctus 
ofiScio  upon  a  final  decision  being  made  sustaining  the  payment,  and 
cannot  be  enforced  by  an  assignee.'** 

Where  a  mortgagor  pays  and  takes  up  the  mortgage  note  and  the 
next  day  redelivers  it  to  the  mortgagee,  takes  back  part  of  the  money 
paid  on  the  note,  has  the  balance  indorsed  upon  it,  and  agrees  with 
the  mortgagee  that  the  mortgage  shall  remain  as  security  for  the 
money  repaid  to  him,  and  for  a  collateral'  liability  incurred  by  the 
mortgagee  for  him,  a  creditor  who  has  attached  the  land  or  levied 
an  execution  upon  it,  or  obtained  any  other  incumbrance  upon  it, 
is  entitled  to  hold  it  discharged  of  the  mortgage.'*'  It  is  not  in  the 
power  of  the  mortgagee,  by  reloaning  the  money  paid,  to  revive  the 
mortgage  to  the  prejudice  of  a  bona  fide  incumbrancer  whose  claim 
is  subsequent  to  the  mortgage  but  prior  to  the  repayment;  and  it 
is  immaterial  thisit  no  receipt  of  payment  has  been  indorsed  upon 
the  mortgage,  or  upon  the  bond  or  note,  if  the  debt  has  in  fact  been 
once  paid.'**    It  does  not  matter  how  the  payment  is  made  if  the 

•"Case  V.  O'Brien,  66  Mich.  289,  «» Bowman  v.   Manter,   33   N.   H. 

83  N.  W.  405.  The  extension  in  this  530,   66   Am.   Dec.  743;    Warner  v. 

case,   moreover,   was  a  verbal  one  Blakeman,   36   Barb.   501;    Lindsay 

and  was  not  binding.  v.  Garvin,  31  S.  G.  259,  9  S.  E.  862. 

«*McGiven  v.  Wheelock,  7  Barb.  "•Gardner  v.  James,  7  R.  I.  396; 

22;   Mead  v.  York,  6  N.  Y.  449,  57  Large  v.  Van  Doren,  14  N.  J.  Eq. 

Am.  Dec.  467;   Ledyard  v.  Ghapin,  208;  Kellogg  v.  Ames,  41  Barb.  218; 

6  Ind.  320;  Thomas's  Appeal,  30  Pa.  Purser    v.    Anderson,    4    Edw.    17; 

St.  378;  Perkins  v.  Sterne,  23  Tex.  Thurber  v.  Stimmel,  119  N.  Y.  641, 

661,  76  Am.  Dec.  72;  Fewell  v.  Kess-  24  N.  E.  4;  York  Gounty  Sav.  Bank 

ler,  30  Ind.  195;   Pelton  v.  Knapp,  v.  Roberts,  70  Me.  384;  Mitchell  v. 

21   Wis.   63;    Harris  v.   Hooper,  50  Goombs,   96   Pa.   St.   430;    Ernst  v. 

Md.  537 ;  Dolan  v.  Kehr,  9  Mo.  App.  McGhesney,  186   111.  617,  58   N.  E. 

351;    McGlure  v.  Andrews,  68   Ind.  399;    Mead   v.   York,   6  N.  Y.   449; 

97;  Flye  v.  Berry,  181  Mass.  442,  63  Gameron  v.  Irwin,  5  Hill   (N.  Y.), 

N.  E.  1071.  272;  Bogert  v.  Bliss,  148  N.  Y.  194, 

«» Rlckard    v.    Talbird,    Rice    Gh.  200,  42  N.  E.  582.  51  Am.  St.  684. 
158-,    York    Gounty    Sav.    Bank   v. 
Roberts,  70  Me.  384. 
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debt  is  discharged ;  and  if  it  is  discharged  in  part,  the  mortgage  be- 
comes void  pro  tanto.  Thus  if  the  mortgaged  buildings  are  destroyed, 
and  the  insurance  money  is,  under  a  clause  of  the  policy,  paid  to  the 
mortgagee,  the  mortgagor  cannot  as  against  a  junidr  mrotgage  re- 
vive the  mortgage  by  having  it  assigned  as  security  for  a  loan  to 
be  used  in  rebuilding.**' 

If  the  mortgagor  pays  to  the  mortgagee  the  amount  due  upon  one 
of  several  mortgage  notes,  upon  the  representation  that  he  desires 
to  pay  the  note ;  that  note  is  thereby  extinguished  as  against  the  rest 
of  the  security,  although  the  mortgagor  really  acted  as  the  agent  of 
a  third  party,  who  furnished  the  money,  and  to  whom  the  note  was 
delivered.'*' 

But  a  payment,  to  have  the  effect  of  discharging  the  debt,  must 
be  made  to  the  creditor;  and  therefore  if  the  principal  debtor  upon 
a  joint  note,  secured  by  a  mortgage  of  the  property  of  the  other 
joint  maker,  pay  the  amount  of  the  debt  to  the  mortgagor,  who  ob- 
tains an  extension  of  the  mortgage,  thereupon  the  latter  becomes 
the  principal  debtor,  and  the  former  principal  debtor  the  surety. 
The  mortgage  continues  because  there  has  been  no  payment  of  the 
debt.«" 

A  mortgage  was  made  by  a  married  woman  to  secure  a  loan  which 
she  contemplated  procuring  to  enable  her  to  make  a  purchase  of 
property,  and  the  bond  and  mortgage  were  delivered  to  the  mort- 
gagee ;  but  the  mortgagor  not  needing  the  money,  the  bond  and  mort- 
gage were  redelivered  to  the  mortgagor.  Subsequently,  the  husband 
desiring  a  loan,  his  wife  consented  to  the  use  of  this  mortgage  to 
secure  it,  and  accordingly  the  mortgage  was  delivered  again  to  the 
mortgagee,  together  with  a  new  promissory  note  made  by  the  wife, 
which  referred  to  the  bond  and  mortgage  as  collateral  security.  It 
was  held  that  the  bond  and  mortgage  were  in  no  sense  paid  up  and 
extinguished  securities,  but  were  valid  securities  for  the  money 
loaned  by  the  mortgagee.'** 

§  944.  When  the  mortgage  debt  is  once  paid,  though  the  mort- 
gagor takes  an  assignment  of  the  mortgage  to  himself,  he  cannot 
reissue  the  mortgage  by  assigning  it  to  a  third  person,  so  as  to  oper- 
ate to  defeat  the  claims  of  prior  or  intervening  creditors;'**  nor  can 
he  revive  it  to  the  prejudice  of  others  by  repaying  the  money  to  the 

»»Pelffer  v.  Bates,  45  N.  J.  Eq.        »» Gardner  v.  James,  7  R,  I.  396; 

311,  19  Atl.  612.  Carlton  v.  Jackson,  121  Mass.  592. 

•»  Bartlett  v.  Wade,  66  Vt.  629,  30  And  see  Whitney  v.  Franklin,  28  N. 

Atl.  4.  J.  Eq.  126;  Blake  v.  Broughton,  107 

'^  Fields  V.  Sherrill,  18  Kan.  365.  N.  C.  220.  12  S.  E.  127;  Walker  v. 

*»Durfee  v.  Knowles,  18  N.  Y.  St.  Mebane.  90  N.  C.  259;    Ballard  ▼. 

583,  2  N.  Y.  Supp.  466.  Williams,  95  N.  C.  126. 
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mortgagee  and  agreeing  with  him  that  the  mortgage  shall  stand  as 
security.'***  But  if  the  rights  of  third  persons  have  not  intervened, 
the  mortgage  might  be  kept  alive  in  this  way,  or  for  a  valuable  con- 
sideration might  be  continued  for  another  debt.  Thus,  a  mortgage 
debt  being  due,  the  mortgagor  delivered  a  thousand  dollars  to  the 
mortgagee,  which  after  retaining  a  few  days  he  returned  to  the  mort- 
gagor at  his  request,  and  it  was  not  indorsed  upon  the  mortgage. 
Although  as  between  the  parties  there  would  be  no  diflBculty  in  con- 
tinuing the  mortgage  lien  for  the  whole  amount  of  the  mortgage, 
as  against  other  creditors  of  the  mortgagor  the  payment  is  deemed 
to  have  been  made  upon  the  mortgage  debt,  and  the  redelivery  of 
the  money  does  not  revive  the  mortgage  lien.**^ 

The  reissue  of  a  mortgage  being  in  eflEect  the  creation  of  a  new 
mortgage  contravenes  the  Statute  of  Frauds  which  does  not  permit 
the  making  of  mortgages  of  land  without  writing.  If  one  knowing 
that  a  part-due  mortgage  has  been  paid  by  the  mortgagor,  though 
not  cancelled  of  record,  takes  it  from  the  mortgagor  as  security  for 
a  loser  under  a  verbal  agreement  that  an  assignment  shall  be  ob- 
tained from  the  mortgagee,  he  obtains  an  equitable  right  which  doea 
not  give  him  a  preference  over  one  who,  before  such  assignment  is 
made  takes  a  legal  mortgage  of  the  property  without  notice  of  the 
agreement  in  regard  to  an  assignment  of  the  prior  mortgage;  and 
it  seems  that  an  actual  assignment  of  the  paid  mortgage  before  the 
giving  of  the  subsequent  mortgage  would  not  help  the  taker  of  the 
paid  mortgage."*  ' 

Where  a  mortgage  is  given  to  secure  future  advances  to  be  made 
within  a  specified  time,  and  all  the  advances  are  repaid  within  that 
time,  and  the  parties  afterwards  agree  that  the  mortgage  shall  be 
continued  to  secure  further  advances,  it  is  not  a  valid  incumbrance 
as  against  subsequent  purchasers  and  mortgagees.  A  second  mort- 
gage, which  is  made  and  duly  recorded  thereafter,  although  ^ven 
to  secure  an  antecedent  indebtedness,  displaces  the  lien  of  the  re- 
newed first  mortgage  for  money  advanced  under  the  renewal.*" 

§  945.  If  an  assignment  be  made  at  request  of  the  mortgagor  to 
another  creditor  of  his,  although  the  consideration  for  the  assign- 
ment moves  from  the  mortgagor  and  not  from  the  assignee,  the 
transaction  does  not  amount  to  a  payment  of  the  mortgage,  but  the 

■"•Marvin  v.  Vedder,  5  Cow.  671;        "Marvin  v.  Vedder,  5  Cow.  671. 
Mead  v.  York,  6  N.  T.  449;  Champ-    And  see  Darst  v.  Gale,  83  111.  136. 
ney  v.  Coope,  32  N.  Y.  643,  revers-        **«Bogert  v.  Bliss,  148  N.  Y.  194, 
ing  34  Barb.  539;  Bowman  v.  Man-    42  N.  E.  582,  51  Am.  St.  684. 
ter,  33  N.  H.  530,  66  Am.  Dec.  743.  *"  Norwood  v.  Norwood,  36  S.  C. 

331,  15  S.  E.  382. 
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assignee  may  enforce  it.***  In  such  case,  especially  if  the  arrange- 
ment for  the  subsequent  transfer  of  the  mortgage  be  made  at  the 
time  it  was  originally  given,  or  at  the  time  it  is  paid,  the  mortgage 
will  be  kept  alive,  and  the  benefit  of  it  secured  to  the  subsequent 
.assignee  to  the  exclusion  of  the  mortgagor's  creditors.*'* 

A  third  person  with  the  authority  of  the  mortgagor  paid  with  his 
own  money  in  several  pajrments  the  full  amount  of  the  mortgage 
with  interest  thereon,  requesting  the  mortgagee  not  to  indorse  the 
payments  on  the  note  and  mortgage  as  he  wanted  the  mortgage  kept 
alive,  to  which  request  the  mortgagee  assented  and  upon  final  pay- 
ment assigned  the  mortgage  to  such  third  person  for  the  purpose  of 
•enabling  him  to  recover  the  amount  of  his  advances.  Afterwards 
the  assignee  was  proceeding  to  foreclose  the  mortgage,  when  a  pur- 
chaser of  the  land  subject  to  the  mortgage  of  which  he  had  notice, 
brought  a  bill  in  equity  to  restrain  the  foreclosure  of  the  mortgage 
alleging  that  the  mortgage  had  been  fully  paid.  It  was  held  that 
under  the  circumstances  the  payments  did  not  operate  as  a  satisfac- 
tion and  discharge  the  mortgage.**' 

And  so  if  a  mortgagor,  upon  paying  the  mortgage  debt,  at  the 
same  time  has  the  mortgage  assigned  to  a  third  person,  and  after- 
wards borrows  money  of  another  and  has  the  mortgage  transferred 
to  him  as  security  for  this  loan,  the  latter  assignment  gives  new  life 
to  the  mortgage,  although  it  was  of  no  validity  in  the  hands  of  the 
former  assignee.**^ 

But  if  a  mortgage  is  paid  unconditionally  before  maturity,  and 
the  mortgage  and  note  are  thereupon  returned  to  the  mortgagor  un- 
cancelled, with  no  agreement  for  keeping  them  alive,  and  a  few  days 
afterwards  the  mortgagee  at  the  request  of  the  mortgagor  assigns 
the  note  to  another  creditor  of  his,  the  mortgage  is  not  revived.  It 
became  void  by  its  terms  upon  its  unconditional  payment  by  the 
mortgagor.    A  mortgage  cannot  be  made  by  a  parol  agreement.*** 

§  946.  Bedelivery  of  note. — ^Where  a  mortgage  note  is  found 
among  the  mortgagor's  papers  after  his  death,  the  presumption,  in 

•**Sheddy  v.  Geran,  113  Mass.  378;  Pick.  22;   Howe  v.  Lewis,  14  Pick. 

.Hermanns  v.  Fanning,  151  Mass.  1,  329;  Watkins  v.  Hill,  8  Pick.  522. 

23  N.  E.  493;   McDaniel  v.  Stroud,  »"BolleB  v.  Wade,  5  N.  J.  Bq.  458. 

106  Fed.  486,  490.  And  see  Hoy  v.  Bramhall,  19  N.  J. 

"Hubbell  V.  Blakeslee,  71  N.  Y.  Eq.  74,  563,  97  Am.  Dec.  687;  Gould- 

63;    Champney  v.  Coope,  32  N.  Y.  ing  v.  Bunster,   9  Wis.   513;    Hall 

543;  Coles  v.  Appleby,  87  N.  Y.  114;  v.  Southwick,  27  Minn.  234,  6  N.  W. 

Houseman  v.  Bodlne,  122  N.  Y.  158,  799. 

25  N.  E.  255.  "•  Bailey  v.  Rockafellow,  57  Ark. 

•"Everett    v.    Gately,    183    Mass.  216,  21  S.  W.  227;   Johnson  v.  An- 

503,  citing  Swett  v.  Sherman,  109  derson,  30  Ark.  745;  Wells  v.  Rice, 

Mass.  231,  233;  Pomroy  v.  Rice,  16  34  Ark.  346:   Thompson  ▼.  George, 

86  Ky.  311,  5  S.  W.  760. 
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the  absence  of  all  evidence  of  the  time  and  manner  of  payment,  is 
that  it  was  paid  according  to  its  terms;  and  the  estate  of  the  mort- 
gagee is  thereupon  terminated  without  a  release.  A  return  of  the 
note  by  the  heirs  of  the  mortgagor  to  the  heirs  of  the  mortgagee 
would  not  revive  the  mortgage,  as  that  was  extinguished.'**  By  the 
performance  of  the  condition  of  a  mortgage  the  condition  is  saved, 
and  the  mortgagor  is  in  of  his  former  estate.  The  mortgage  can- 
not be  continued  in  force  by  parol  agreement,  even  if  the  note  he 
reissued  for  value.*** 

After  a  mortgage  has  been  paid  and  discharged,  it  would  seem 
that  to  revive  it  the  same  formalities  of  an  instrument  under  seal 
are  necessary  as  were  requisite  to  create  the  mortgage  in  the  first 
instance.  Effect  may  in  some  instances  be  given  to  an  instrument 
made  with  the  intention  of  reviving  the  mortgage  by  declaring  it 
to  be  an  equitable  mortgage.  This  was  done  in  a  case  where  the 
owner  of  the  equity  of  redemption,  who  had  assumed  the  payment  of 
the  mortgage,  paid  the  first  of  the  three  mortgage  notes  to  the  mort- 
gagee, who  wrote  upon  it  a  receipt  of  payment  and  surrendered 
it.  The  owner  of  the  equity  subsequently  obtained  a  loan  of  money, 
and  by  an  agreement  between  him,  the  mortgagee,  and  the  person 
making  the  loan,  the  receipt  of  payment  was  erased,  and  an  indorse- 
ment of  the  note  made  to  the  lender  with  an  agreement  made  by 
all  the  parties,  but  not  under  seal,  written  upon  the  back  of  the  note, 
whereby  the  mortgagee  assigned  the  note  and  the  incident  security 
in  the  mortgage,  and  extended  the  time  of  payment  as  to  the  mort- 
gagor, with  the  understanding  that  the  payment  of  this  note  should 
be  postponed  to  that  of  the  two  other  notes.  Although  the  agree- 
ment could  not  operate  in  the  way  intended,  as  a  revival  of  the  mort- 
gage, effect  was  given  to  it  as  an  agreement  to  charge  the  lands  us 
an  equitable  mortgage.'** 

When,  by  any  arrangement  between  the  mortgagee  and  mortgagor, 
the  mortgage  is  continued  in  force  as  a  security  for  a  new  indebted- 
ness, although  the  mortgage  has  no  binding  force  as  a  mortgage, 
yet  a  court  of  equity  will  not  aid  the  mortgagor,  who  has  obtained 
the  mortgagee's  money  upon  the  strength  of  such  arrangement,  in 
obtaining  a  release  or  discharge  of  the  mortgage ;  nor  will  it  aid  one 
to  do  this  who  has  taken  a  conveyance  of  thiB  land  from  the  mort- 
gagor with  a  knowledge  of  the  facts.*** 

"•Richardson  v.  Cambridge.  2  Al-  Edw.   17;    Jorgensen   v.   Young,    1 

len,  118,  79  Am.  Dec.  767.  Alaska,  335. 

•"Holman  v.  Bailey,  3   Met.  55;  "^Peckham  v.  Haddock,  36  111.  38. 

Merrill  v.  Chase,  3  Allen.  339;  Fur-  ■*«Joslyn  v.  Wyman,  5  Allen,  62; 

bush  V.  Qoodwln,  25  N.  H.  425.   See,  Stone  v.  Lane,  10  Allen  (Mass.).  74; 

however,    Purser    v.    Anderson,    4  Northborough  v.   Wood,   142   Mass. 
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One  who^  knowing  that  a  mortgage  has  been  paid  before  its  ma- 
turity, takes  the  satisfied  mortgage  from  the  mortgagor  as  security 
for  a  new  debt,  whatever  may  be  his  equitable  rights  as  against  the 
mortgagor,  has  no  right  to  maintain  a  bill  to  redeem  or  to  restrain 
foreclosure  against  the  holder  for  value  of  a  prior  mortgage  given 
by  the  same  mortgagor  upon  the  same  property.*** 

§  947.  After  a  mortgage  is  once  paid,  whether  it  can  by  a  mere 
verbal  agreement  of  parties  be  transferred  to  a  new  debt,  w^hich  it 
was  not  originally  given  to  secure,  may  be  questioned,***  but  it  is 
certain  that  the  mortgage  cannot  be  retained  against  the  will  of  the 
mortgagor  as  security  for  another  debt.***  Where  a  mortgage  was 
given  under  an  agreement  that  the  mortgagee  should  pay  off  two 
existing  mortgages,  but  the  mortgagee,  instead  of  satisfying  them 
of  record,  took  an  assignment  of  them,  and  afterwards  the  mort- 
gagor agreed  they  should  stand  as  security  for  another  loan,  it  was 
held  that  the  prior  mortgages  were  paid  by  the  giving  of  the  new 
mortgage,  and  that  no  validity  was  given  them  by  the  subsequent 
agreement.***  The  consideration  named  in  a  deed  being  the  pay- 
ment of  a  prior  mortgage,  payment  of  the  mortgage  by  the  grantee 
extinguishes  it,  and  he  cannot  keep  it  alive  by  taking  an  assignment 
of  it.«*^ 

To  the  extent  that  a  mortgage  has  been  paid  by  way  of  partial  pay- 
ments, it  cannot  be  revived  by  the  return  of  the  amount  of  such  pay- 
ments to  the  mortgagor,  as  against  a  purchaser  of  the  property  prior 
to  such  payment  unless  such  purchaser  had  assumed  the  mortgage.*** 

A  mortgage  upon  a  homestead  once  paid  cannot  be  revived  by  the 
agreement  of  the  husband  alone,  either  verbal  or  written,  where  a 
statute  provides  that  an  alienation  of  the  homestead  shall  not  be 
valid  without  the  signature  of  the  wife.  The  wife's  assent  is  neces- 
sary.*** 

551,  8  N.  E.  591;   Douglas  v.  Stet-  S.  E.  727;  Lindsay  v.  Garvin,  31  S. 

son,  159  Mass.  428,   34  N.  E.  542;  C.  259,  9  S.  E.  862. 

Flye  r.  Berry,  181  Mass.  442,  68  N.  •*  Beardsley  v.  Tuttle,  11  Wis.  74. 

E.  1071.  See  Brooks  v.  Brooks,  169  Mass.  38, 

•*■  Flye  V.  Berry,  181   Mass.  442,  47  N.  B.  448. 

63  N.  E.  1071.  '^Luce  v.  American  Mortg.  Co.  S 

•"Joslyn  V.  Wyman,  5  Allen,  62;  Dak.  122,  50  N.  W.  621. 

Merrill    v.    Chase,    3    Allen,    339.  "^'Fouche  v.  Delk,  83  Iowa,  297, 

Where  a  mortgage  was  given  to  se-  48  N.  W.  1078;  Johnson  v.  Walter, 

cure  advances  for  1886,  which  were  60  Iowa,  315,  14  N.  W.  325;  Bying- 

afterwards  nearly  all  repaid,  parol  ton  v.  Fountain,  61  Iowa,  512,  14 

evidence    is   Inadmissible   to   show  N.  W.  220.  16  N.  W.  534;  Goodyear 

that  it  was  subsequently  agreed  that  y.  Goodyear,  72  Iowa,  329,  33  N.  W. 

the  mortgage  should  be  retained  as  142. 

security  for  other  and  further  ad-  ""McCown  v.  Westbury.  52  S.  C. 

vances  for  1887,  not  previously  con-  421,  29  S.  E.  663. 

templated  or  provided  for  therein.  "^  Spencer  v.  F^edendall,  15  Wis. 

O'Neill  V.  Bennett,  33  S.  C.  243,  11  666. 
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A  mortgage  which  a  debtor  after  paying  it  redelivered  to  his  cred- 
itor as  security  for  a  new  loan  cannot  be  enforced  by  foreclosure  after 
the  death  of  the  debtor^  though  the  debtor  himself  might  be  estopped 
to  deny  that  the  mortgage  was  a  security  for  the  new  loan.*'®  This 
rule  applies  as  well  to  an  absolute  deed  and  parol  defeasance.  Such 
a  mortgage  when  once  paid  cannot,  without  consent  of  all  persons 
interested  in  the  property,  be  held  for  another  debt  of  the  grantor, 
but  he  can  compel  a  reconveyance.*"^ 

A  mortgage  for  a  definite  sum,  after  the  payment  of  that  sum, 
canhot  be  held  as  security  for  a  further  indebtedness  without  a  defi- 
nite agreement  to  that  effect.  "There  never  was  a  case,'^  says  Lord 
Eldon,***  "where  a  man  having  taken  a  mortgage  by  a  legal  convey- 
ance was  afterwards  permitted  to  hold  that  estate  as  further  charged, 
not  by  a  legal  contract,  but  by  inference  from  the  possession  of  the 
deed.'*  Something  more  than  a  subsequent  indefinite  verbal  agree- 
ment is  necessary  in  order  to  make  the  mortgage  available  for  future 
liabilities.*** 

A  purchaser  of  land  subject  to  a  mortgage  having  paid  the  mort- 
gage notes,  and  afterwards  obtained  a  loan  upon  them  by  represen- 
tations leading  to  the  belief  that  the  mortgage  was  still  a  subsisting 
lien,  is  estopped  from  showing  and  insisting  upon  the  fact  of  the 
payment  of  the  notes.  It  would  be  a  fraud  on  his  part  thus  to  con- 
tradict a  statement  to  the  injury  of  another  who  had  been  influenced 
to  act  upon  the  statement  as  true.*** 

§  948.  Generally  the  chief  difflculty  in  reviving  or  continaiiLg  in 
force  a  mortgage  which  has  been  substantially  satisfied  is  on  ac- 
count of  the  intervening  rights  of  third  persons,  which  would  be 
thereby  injuriously  affected.  The  condition  of  a  mortgage  having 
been  performed  a  subsequent  incumbrancer  has  the  right  to  avail 
himself  of  the  advantage,  and  not  to  be  postponed  to  equities  newly 
created  which  in  fact  are  subsequent  to  his  own  claim.***  Thus,  a 
mortgage  given  to  indemnify  the  mortgagee  for  his  liability  as  an 
indorser  of  the  mortgagor's  note  cannot,  after  the  payment  of  that 


"•Thompson  v.  George,  86  Ky. 
811,  5  S.  W.  760. 

n  Spencer  v.  Fredendall,  15  Wis. 
666. 

■"  Bz  parte  Hooper,  19  Ves.  477. 

""Johnson  .v.  Anderson,  30  Ark. 
745;  Whiting  v.  Beebe,  12  Ark.  421, 
428;  Walker  y.  Snediker,  Hoff.  145; 
Brooks  V.  Brooks,  169  Mass.  38,  47 
N.  E.  448;  Bell  v.  Coffin,  2  Kan. 
App.  387,  43  Pac.  861. 


"*  International  Bank  v.  Bowen, 
80  III.  541. 

« Jones  V.  Brogan,  29  N.  J.  Bq. 
139;  Lanphier  v.  Desmond,  187  111. 
370,  378,  58  N.  B.  348,  quoting  text. 
Spencer  v.  Fredendall,  15  Wis.  666. 
So  a  grantor  after  payment  by  a 
purchaser,  who  had  assumed  the 
mortgage.  Swope  v.  Lefflngwell,  4 
Mo.  App.  525. 

"•  Purser  v.  Anderson,  4  Bdw.  (N. 
Y.)  17. 
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note^  be  assigned  for  the  mortgagor's  benefit  as  security  for  another 
debtj  as  aginst  the  holder  of  a  second  mortgage  upon  the  estate  then 
of  record^  although  as  between  the  mortgagor  and  the  assignee  it 
would  be  a  good  security.*** 

The  question  in  these  cases  is^  whether  the  original  debt  has  been 
satisfied  within  the  terms  of  the  mortgage.  It  does  not  matter 
whether  this  has  been  accomplished  by  payment  in  money,  or  by  the 
acceptance  of  anything  else  in  its  place.  Other  security  may  be 
taken  in  place  of  the  original  debt,  under  agreements  or  circum- 
stances which  make  the  acceptance  of  the  new  security  a  discharge 
of  the  old;  and  whenever  this  happens  the  original  mortgage  can- 
not, as  against  third  persons  especially,  be  dealt  with  as  a  subsist- 
ing security.**^  But  where  the  original  mortgage  surrendered  before 
maturity  remains  uncancelled  of  record,  and  the  mortgage  notes  are 
reissued,  the  Endorsers  of  those  notes  and  the  holders  of  them  may, 
under  some  circumstances  have  priority  over  a  mortgage  subsequently 
executed,  the  mortgagor  and  the  subsequent  mortgagees  being  equi- 
tably estopped  to  claim  that  the  original  mortgage  was  discharged.*'* 

§  949.  A  wife  who  mortgages  her  separate  property  to  secure  her 
husband's  debt  is  a  surety,  and  as  such  is  entitled  to  the  benefit  of  all 
securities  which  the  creditor  receives  from  her  husband  for  the  debt, 
and  therefore  the  proceeds  of  other  security  for  the  debt  should  be 
first  applied  to  relieve  her  estate;  and  although  an  application  to 
the  payment  of  a  further  debt  of  the  husband,  made  with  his  ap- 
proval, is  binding  against  him,  as  against  the  wife  it  is  a  perversion 
of  the  security,  and  operates  to  discharge,  to  the  extent  of  it,  the 
lien  upon  her  land.*** 

A  wife  having  joined  in  a  mortgage  to  release  her  right  of  home- 
stead and  right  of  dower  in  land  mortgaged  by  her  husband,  to  se- 
cure his  indebtedness,  is  entitled  to  the  benefits  of  payments  made 
upon  the  mortgage  and  indorsed  upon  the  note ;  so  that  without  her 
consent  the  mortgagee  and  her  husband  cannot,  by  a  subsequent  ar- 
rangement, apply  the  payment  made  upon  the  mortgage  debt  to  an- 
other indebtedness,  and  agree  that  the  mortgage  shall  stand  secur- 
ity for  the  original  amoimt  of  the  debt.  In  a  subsequent  foreclosure 
the  mortgage  can  be  enforced  as  against  the  husband  according  to 
the  agreement  made  by  him;  but  as  against  the  wife,  only  for  the 
balance  of  the  mortgage  after  the  payment  made  upon  it.***    If  there 

**'  McOiven  v.  Wheelock,  7  Barb.  ■»  Purvis  v.  Carstaphan,  7S  N.  C. 

22;    Hodgman  v.  Hitchcock.  15  Vt  575. 

374;  Lanphier  v.  Desmond.  187  III.  **"  Brockschmidt  ▼.  Hagebuach,  72 

370,  378.  58  N.  B.  343.  quoting  text  111.  562. 

"Jordan  v.  Forlong,  19  Ohio  St. 
89. 
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is  no  payment,  an  extension  or  renewal  of  the  debt  does  not  inval- 
idate the  security  as  against  the  homestead.'^* 

949a.  A  foreclosure  may  be  opened  and  tlie  mortgage  reinstated. 
by  the  agreement  or  acts  of  the  parties  clearly  recognizing  the  mort-- 
gage  as  an  existing  obligation.  Thus,  after  a  decree  of  foreclosure,, 
if  the  mortgage  debtor  makes  and  the  mortgage  creditor  receives- 
pajrments  of  principal  or  of  interest,  the  mortgage  is  reinstated,  with 
the  same  right  of  redemption  that  existed  before  any  decree  of  fore- 
closure was  made.*'* 

VII.  Foreclosure  does  not  constitute  Payment. 

§  950.  A  foreclosure,  whether  strict  or  otherwise,  does  not  of  itself' 
discharge  the  mortgi^e  debt.*'*  The  mortgagee  may  sue  for  and  re- 
cover the  debt  or  the  balance  of  it.  A  foreclosure  sale,  either  by 
decree  of  court  or  under  a  power,  fixes  the  amount  of  the  deficiency.. 
After  a  strict  foreclosure,  a  suit  at  law  may  be  maintained  for  any 
deficiency  which  may  be  proved  in  the  suit.  The  commencement  of* 
the  action  for  the  debt  does  not  of  itself  destroy  the  eflEect  of  a  strict 
foreclosure,  but  the  mortgagor  is  thereupon  entitled  to  bring  his  bill- 
for  a  redemption,  and  upon  a  payfaent  of  the  whole  debt  to  have  a. 
reconveyance;  but  if  he  does  not  so  elect,  and  a  judgment  be  recov- 
ered against  him  for  the  difference  only  between  the  estimated  value- 
of  the  estate  and  the  debt,  there  is  no  equity  in  allowing  him  there- 
after to  redeem.*** 

Foreclosure  when  complete  is  a  satisfaction  of  the  debt  to  the- 
amount  of  the  value  of  the  property  at  the  time  when  the  mort- 
gagor's right  was  extinguished;***  and  when  the  mortgaged  premises 
are  of  greater  value  than  the  debt,  of  course  the  debt  is  fully  satis- 
fied.***    If  the  property,  after  the  extinction  of  the  equity  of  re-- 

•"Hambrlck   v.    JoneSp    64    Miss.        •^Lovell   v.    Leland,    3    Vt   581; 

240.  Noyee  v.  Rockwood,  56  Vt.  647. 

•"Lounsbury  v.  Norton,  59  Conn.        **  Woodward  v.  Holmes,  67  N.  H. 

170,  22  Atl.  153.  494.  41  Ati.  72. 

*»§  1567;  Shepherd  v.  May,  115  U.        •"§  1567;  Lovell  v.  Leland,  3  Vt 

S.    505,    6    S.    Ct.    119;    Strong   v.  581 ;  Sowles  v.  Witters,  54  Fed.  568 ; 

Strong,    2    Aikens,    373;    Smith    v.  Paris  v.  Hulett,  26  Vt.  308;  Hatch 

Lamb,  1  Vt.  395;  Devereaux  v.  Fair-  v.    White,    2    Gall.    152;    Amory   v. 

banks,  52  Vt.  587;   Vansant  v.  All-  Fairbanks,    3    Mass.    562;    Dunkley 

mon.  23  111.  30;  Brown  v.  Wernwag,  v.   Van   Buren,   3   Johns.    Ch.   330; 

4  Blackf .  1 ;   Nunemacher  v.  Ingle,  Hurd  v.  Coleman,  42  Me.  182 ;  Green 

20    Ind.    135;     Germania    Building  v.   Cross,   45   N.   H.   574;    Noyes  v. 

Asso.  V.  Neill,  93  Pa.  St.  322.  But  in  Rockwood,    56    Vt.    647;    Clark    v. 

XassachuBetts   a   Judgment  for   the  Jackson,  64  N.  H.  388,  11  Atl.  59; 

debt  or  any  part  of  it  opens  a  fore-  Androscoggin    Bank   v.   McKenney,.. 

closure    by    entry    and    possession.  78  Me.  442,  6  Atl.  877. 
§  1274. 
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demption,  depreciates  in  value,  the  loss  falls  upon  the  mortgagee  and 
not  upon  the  mortgagor.  The  question  of  the  value  of  the  land  at 
the  time  the  foreclosure  is  complete  is  one  of  fact,  to  be  determined 
on  all  the  evidence.'*^  An  incomplete  foreclosure  is  not  payment  to 
any  extent.'®* 

The  foreclosure  sale  does  not  itself  satisfy  the  mortgage  debt,  in 
whole  or  part,  until  the  proceeds  of  the  sale  are  received  by  the 
mortgagee,  or  by  the  trustee  or  officer  making  the  sale.  If  the  sale 
is  made  by  a  sheriff,  his  return  on  the  mortgage  of  sale  and  satis- 
faction to  the  amount  bid  is  only  prima  facie  proof  of  such  satisfac- 
tion. It  may  be  shown  that  the  purchaser  refused  to  accept  the  deed, 
claiming  that  the  title  was  bad;  and  in  such  case,  no  satisfaction 
of  the  mortgage  debt  having  been  made,  a  surety  upon  the  mortgage 
bond  is  not  discharged.  ••• 

An  agreenjent  by  a  junior  mortgagee  to  pay  off  a  prior  mortgage 
is  substantially  performed  by  allowing  the  prior  mortgage  to  be  fore- 
closed, and  buying  in  the  property  at  the  sale  for  an  amount  suffi- 
cient to  pay  the  prior  mortgage  debt.*^® 

In  Connecticut  the  law  at  one  time  was,  that  a  foreclosure  and 
possession  of  the  mortgaged  property  extinguished  the  mortgage 
debt;*^^  but  tUs  was  long  since  changed  by  a  statute  providing  that 
the  property  should  be  held  to  be  taken  at  its  value  only,  and  so 
much  of  the  debt  as  remained  should  stand  as  before.'^'  If  the  value 
of  the  property  exceeds  the  debt,  the  foreclosure  when  absolute  op- 
erates even  at  law  as  a  payment  of  the  debt.'^*  But  until  the  title  of 
the  mortgagee  has  become  absolute  by  the  expiration  of  the  time 
limited  for  redemption  after  a  decree  of  foreclosure,  the  debt  is  not 
satisfied  even  in  part.'^*  The  purchase  of  the  equity  of  redemption 
by  the  mortgagee  at  a  sale  by  the  mortgagor's  assignee  in  insolvency 
or  on  execution  is  not  at  law  a  satisfaction  of  the  mortgage  debt, 
and  the  mortgagee  is  not  estopped  from  claiming  that  the  property 
is  of  less  value  than  the  amount  of  the  debt.'^* 

§  9S1.  The  union  of  the  titles  of  the  mortgager  and  mortgagee  in 
the  latter  or  his  assignee  is  tantamount  to  a  foreclosure,  and  is  pay- 
ment of  the  mortgage  debt  to  the  extent  of  the  value  of  the  prem- 

■^Lane  v.  Barron,  64  N.  H.  277,  Dec.  20;  M'Bwen  v.  Wells,  1  Root, 

9  Atl.  544.  202,  1  Am.  Dec.  39. 

"•Woodward  v.  Holmes,  67  N.  H.  ""Post  v.  Tradesmen's  Bank,  28 

494,  41  Atl.  72.  Conn.  420. 

"•  Howell  County  v.  Wheeler,  108  •"  Bassett  v.  Mason,  18  Conn.  131. 

Mo.  1.  18  S.  W.  1080.  "^  Peck's  Appeal,  31  Conn.  215. 

*'•  Hill  V.  Helton,  80  Ala.  528, 1  So.  «"  Post  v.  Tradesmen's  Bank,  28 

340.  Conn.   420;    Pindlay  v.   Hosmer,  2 

"*  Derby  Bank  v.  Landon,  3  Conn.  Conn.  350;  Clark  v.  Jackson,  64  N. 

62;  Colt  V.  Fitch,  Kirby,  254,  1  Am.  H.  388,  11  Atl.  59,  quoting  text 
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ises.'^*  If  a  mortgagor  conveys  the  mortgaged  property  to  the  mort- 
.gagee  in  consideration  of  a  release  from  all  personal  liability  this 
amounts  to  a  discharge  and  the  conveyance  cannot  be  attacked  on 
account  of  usury  in  the  original  debt.*^^  Especially  if  the  mort- 
gee  takes  a  release  of  the  equity  of  redemption  by  a  deed  reciting  a 
full  consideration  and  containing  full  covenants^  the  mortgage  debt 
will  be  presumed  to  be  discharged^  in  the  absence  of  very  strong 
proof  to  the  contrary.'^*  The  fact  that  no  demand  for  the  debt  is 
made  for  a  long  time  afterwards  strengthens  the  presumption.'^* 
Not  infrequently  is  is  expressly  agreed  between  the  parties  that  the 
premises  shall  be  taken  in  satisfaction  of  the  mortgage  debt/*®  in 
which  case  the  deed  of  release  from  the  mortgagor  may  well  declare 
this  fact.  Where  another  mortgage  is  held  as  collateral  to  that  which 
is  satisfied  by  a  release  of  the  equity  of  redemption^  such  collateral 
mortgage  is  thereby  discharged.**^ 

If  a  mortgagee  purchases  the  entire  mortgaged  property  at  a  sale 
other  than  a  regular  foreclosure  sale,  the  purchase  extinguishes  the 
mortgage  debt  to  the  extent  of  the  price  paid,  if  the  sale  was  a  fair 
and  valid  one,  otherwise  to  the  extent  of  the  value  of  the  property ;  •** 
and  if  the  mortgagee  buys  at  an  execution  sale  one  of  several  par- 
■cels  covered  by  the  mortgage,  the  mortgage  debt  is  extinguished  to 
the  extent  of  the  price  paid  by  the  mortgagee,  if  the  purchase  was 
a  fair  and  valid  one;  though  it  has  been  held  that  the  debt  is  ex- 
tinguished in  the  proportion  which  the  true  value  of  the  parcel  bears 
to  the  value  of  the  whole  property,  when  the  mortgagee's  bid  at  the 
.sale  was  for  a  less  sum.*** 

§  951a.  By  agreement  of  the  parties,  a  foreolosore  may  amount  to 
a  full  satisfaction  of  the  mortgage  debt,  without  regard  to  the  value 
of  the  property.  In  a  suit  to  cancel  a  judgment  rendered  for  the 
balance  of  a  debt  after  foreclosure  of  a  mortgage,  the  mortgagor  al* 
leged  an  agreement  that  he  should  turn  over  the  land  to  the  mort- 


"•§  S4S;  Spencer  v.  Harford,  4 
Wend.  3S1;  Marston  v.  Marston,  45 
Me.  412;  Puffer  v.  Clark,  7  Allen, 
«0. '  See  Gattel  v.  Warwick,  6  N.  J. 
1..  190;  Hatz's  Appeal,  40  Pa.  St 
209;  Post  V.  Tradesmen's  Bank,  28 
Conn.  420;  Ogle  v.  Koerner,  140  111. 
170,  29  N.  B.  563;  Lyman  v.  Gedney, 
(111.),  29  N.  E.  282;  Patterson  v. 
Evans,  91  Ga.  799,  18  S.  E.  31. 

»"  Mason  v.  Pierce,  142  111.  331,  31 
N.  E.  503. 

«» Triplet!  v.  Parmlee,  16  Neb. 
649,  21  N.  W.  403. 

■"Burnet  v.  Denniston,  5  Johns. 

64 — Jones'  Mort. 


Ch.  35.  See,  also,  Loomer  v.  Wheel- 
wright, 3  Sandf.  Ch.  135;  Brewer 
V.  Staples,  3  Sandf.  579;  Jennings 
V.  Wood.  20  Ohio,"  261;  Corwin  v. 
Gollett,  16  Ohio  St.  289. 

■"Catlin  v.  Washburn,  3  Vt  25, 
42. 

■"  Wheelwright  v.  Loomer,  4  Edw. 
232;  McGiven  v.  Wheelock,  7  Barb. 
22. 

■"Greensburg  Fuel  Co.  v.  Irwin 
Nat.  Gas  Co.  162  Pa.  St.  78,  29  Atl. 
274. 

"■Trimmier  v.  Vise,  17  S.  C.  499, 
43  Am.  Rep.  624. 
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gagee  in  full  payment^  but  that^  being  unable  to  make  a  good  title 
because  of  pending  suits  against  him^  an  amicable  foreclosure  was 
had^  and  the  judgment  for  the  excess  was  left  unsatisfied^  by  neg- 
lect or  oversight.  It  was  held  that^  the  evidence  being  doubtful  on 
this  pointy  the  fact  that  no  attempt  to  enforce  the  judgment  was 
made  for  seventeen  years  would  turn  the  scale  in  the  mortgagor's 
favor.  The  agreement  to  give  up  without  contest  all  the  land  cov- 
ered by  the  mortgage  in  satisfaction  of  the  debt  was  a  good  and  suf- 
ficient consideration  for  the  agreement  to  release  the  mortgagor  from 
personal  liability.'®* 

§962.   When  foreclosure  is  made  by  entry  and  possession,  the 

mortgage  debt  is  thereby  paid  in  full  or  in  part,  according  to  the 
value  of  the  land,'*"  but  the  foreclosure  must  be  complete,  and  the 
title  of  the  mortgagee  indefeasible,  before  any  defence  of  payment 
can  be  set  up  by  the  mortgagor  by  reason  of  the  proceedings  to  fore- 
close.*®* The  value  of  the  property  is  ascertained  by  appraisement 
when  suit  is  brought  for  the  debt.  But  if  a  mortgagee  who  has  never 
entered  under  his  own  mortgage  purchases  the  title  of  a  prior  mort- 
gagee who  has  foreclosed  his  mortgage,  and  afterwards  brings  suit 
on  his  own  mortgage  note,  the  mortgagor  is  not  allowed  to  prove, 
as  evidence  that  such  debt  is  paid,  that  the  mortgaged  premises  and 
the  rents  and  profits  received  by  the  mortgagees  are  of  greater  value 
than  the  sums  secured  by  both  mortgages,  for  by  the  conveyance  from 
the  prior  mortgagee  the  second  mortgagee  obtained  an  absolute  title 
wholly  independent  of  his  own  mortgage.'" . 

In  New  Hampshire  when  a  foreclosure  has  been  had  by  entry  and 
possession  the  value  of  the  property  obtained  thereby  is  held  to  be 
the  amount  for  which  the  property  could  have  been  sold  when  the 
foreclosure  was  complete  at  a  sale  held  at  a  reasonable  time  and  place 
after  reasonable  notice,  and  conducted  with  reasonable  skill  and  dili- 
gence for  the  purpose  of  obtaining  the  highest  price."'  In  an  ac- 
tion to  recover  a  balance  due  upon  mortgage  notes  after  a  sale 
.subsequent  to  foreclosure  by  entry  and  possession,  the  income  de- 

•^Renwlck  v.   Wheeler,   48   Fed.  ""Stevens  v.  Fellows,  70  N-.  H. 

431.  148,    47    Atl.    135,    citing    State   T. 

*"Newall  V.  Wright,  3  Mass.  138,  James,  58  N.  H.  67;  AUantic  ft  St 
150,  3  Am.  Rep.  98;  Amory  v.  Fair-  Lawrence  R.  Co.  v.  State,  60  N.  H. 
banks,  3  Mass.  562;  Hatch  v.  White,  133,  140;  Low  v.  Railroad,  63  N.  H. 
2  Gall.  152;  Dooley  v.  Potter,  140  557,  562,  3  Atl.  739;  Gregg  v.  North- 
Mass.  49,  2  N.  E.  935.  See  §  1228;  em  Railroad,  67  N.  H.  452,  458,  41 
Ray  V.  Scriptures,  67  N.  H.  260,  29  Atl.  271;  Winnepiseogee  ftc.  Manuf. 
Atl.  454.  Co.  V.   Gilford,   67  N.  H.  514,  517. 

*^We8t   V.    Chamberlin,    8    Pick.  35    Atl    945.      See,    also,    Cocheco 

336;  Woodward  v.  Holmes,  67  N.  H.  Manuf.  Co.  y.  Strafford,  51  N.  H. 

494,  41  Atl.  72.  455,  480. 

»"  Hedge  v.  Holmes,  10  Pick.  380. 
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rived  from  the  property,  the  prices  for  which  it  had  been  sold,  the 
value  of  improvements  made  upon  it,  and  the  opinions  of  qualified 
witnesses  are  competent  evidence  to  show  its  value  at  the  date  of 
foreclosure,  but  the  appraisal  of  the  property  for  taxation  is  not  ad- 
missible for  that  purpose.'** 

A  mortgage  and  note  assigned  as  collateral  security  for  a  debt  be- 
come a  trust  in  the  hands  of  the  assignee  for  the  benefit  of  all  par- 
ties interested ;  and  ii  the  assignee  forecloses  the  mortgage  by  entry 
and  three  years  possession,  the  relation  of  the  parties  is  not  changed, 
but  the  property  as  well  after  foreclosure  as  before  is  hefd  in  trust; 
first  to  pay  the  debt  for  which  it  is  pledged,  and  then  the  surplus 
to  the  owner.  Such  foreclosure  does  not  operate  as  payment  of  the 
debt,  but  the  property  must  still  be  reduced  to  cash  by  a  fair  and 
proper  sale  of  it.  Any  rise  in  value  in  the  mean  time  is  the  as- 
signor's gain,  and  any  decline  in  price  is  his  loss.  The  payment 
dates  only  from  the  actual  sale  of  the  property  and  conversion  into 
money.**® 

§  963.  Oenerally  upon  a  foreclosure  sale  of  the  property  the  mort- 
gage debt  is  extinguished  to  the  amount  of  the  purchase-money,**^ 

whether  the  sale  be  under  a  power,  or  by  a  decree  of  a  court  of  equity 
in  a  foreclosure  suit,  or  upon  a  judgment  for  the  debt.  If  the  debt 
be  fully  paid  by  such  sale,  it  seems  that  the  purchaser  is  not  en- 
titled to  hold  the  note  or  bond  for  the  greater  security  of  his  title 
without  the  debtor's  assent,  inasmuch  as  he  is  entitled  to  have  this 
evidence  of  the  debt  delivered  up  to  him  and  cancelled.**^  If,  upon 
a  foreclosure  sale  dul^  made,  the  full  amount  of  the  mortgage  debt, 
together  with  the  expenses  of  the  sale,  be  received,  the  mortgage  debt 
is  paid;  and  if  the  mortgagee  himself  bids  the  full  amount  of  the 
debt  secured  and  the  expenses  of  sale,  the  debt  is  paid,  and  he  can- 
not, by  refusing  to  execute  the  deed,  rescind  the  sale  and  maintain 
an  action  on  the  note.'**  The  mortgagee,  on  becoming  the  pur- 
chaser, is  bound  to  complete  his  purchase  to  the  same  extent  as  any 
other  purchaser.***  If  land  be  sold  under  a  power  contained  in  a 
mortgage  which  a  subsequent  grantee  has  assumed  and  agreed  to 

"•Stevens  v.   Fellows,  70   N.   H.  475;    Berger  v.   Hlester,   6   Whart.  i 

148,  47  Atl.  135;   Concord  Land  ft  210;   Mott  v.  Clark,  9  Pa.  St.  399, 

Water  Power  Co.  v.  Clough,  69  N.  49  Am.  Dec.  566;  Hartz  v.  Woods,  8 

H.    609.    45   Atl.    565;    Goodwin    v.  Pa.  St.  471;  Wing  v.  Hayford,  124 

Scott,  61  N.  H.  112;  Winnepiseogee  Mass.  249. 

ftc.  Manuf .  Co.  v.  Gilford,  64  N.  H.        "*  In  re  Coster,  2  Johns.  Ch.  503. 
337,  10  Atl.  849.  "^Hood  v.  Adams,  124  Mass.  481, 

*•  Brown  v.  Tyler,  8  Gray,  135,  69  26  Am.  Rep.  687. 
Am.  Dec.  239.  '^Hood  v.  Adams,  124  Mass.  481. 

">§  1828;  Deare  v.  Carr,  3  N.  J.  And  see  Fenton  v.  Lord,  128  Mass. 

Bq.  513;  Pierce  v.  Potter,  7  Watts,  466. 
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pay,  and  the  grantor  becomes  the  purchaser  for  a  sum  less  than  the 
amount  of  the  mortgage  debt,  this  does  not  satisfy  or  extinguish 
the  whole  of  that  debt;  and,  aside  from  that,  the  grantee  is  still  liable 
upon  his  promise  to  pay  the  mortgage.***  * 

A  foreclosure  sale  properly  made,  whether  under  a  power  or  by 
decree  of  court,  discharges  the  mortgage  lien  if  the  whole  estate  he 
sold.  Even  if  only  a  part  of  the  mortgage  debt  is  due,  and  a  sale 
of  the  whole  property  be  made  to  satisfy  the  amount  then  due,  the 
sale  of  necessity  releases  the  security  for  the  amount  not  due.*^ 
Likewise  if  a  decree  of  sale  be  obtained  upon  the  last  of  a  series 
of  mortgage  notes,  without  including  those  which  had  previously 
matured,  a  sale  under  it  wholly  releases  the  lien  of  the  mortgage, 
and  no  foreclosure  can  afterwards  be  had  upon  the  other  notes.*'^ 
For  a  further  reason  should  a  foreclosure  for  a  part  of  the  notes 
opeate  as  a  release  of  the  mortgage  lien,  when  the  holder  of  the 
remaining  note  becomes  the  purchaser  of  the  premises  and  receives 
the  deed  of  it,  inasmuch  as  he  would  be  presumed  to  have  bought 
the  land  at  its  value,  less  the  unpaid  note.'*® 

When  a  foreclosure  sale,  either  under  a  bill  in  equity  or  under  a 
power  conferred  in  the  mortgage,  is  defective  for  any  reason,  so  that 
the  purchaser,  although  he  takes  a  conveyance  under  the  sale,  does 
not  acquire  an  indefeasible  title,  he  nevertheless  thereby  acquires  the 
mortgage  title.  The  sale,  therefore,  does  not  amount  to  a  payment 
in  whole  or  in  part,  but  only  to  an  assignment.***  If  the  mortgagee 
himself  has  purchased  at  such  sale,  and  the  equity  of  redemption  for 
any  reason  is  in  no  part  foreclosed,  his  title  remains  unaffected  by 
the  proceedings.*®^ 

When  a  sale  under  a  power  has  not  been  conducted  in  a  manner 
to  obtain  the  real  value  of  the  property,  or  the  sale  is  merely  a  nomi- 
nal one,  it  is  a  good  defence,  to  an  action  to  recover  the  balance  of 
the  debt,  that,  if  the  sale  had  been  made  in  good  faith,  the  prop- 
erty would  have  sold  for  much  more  than  enough  to  pay  the  debt.**^ 
The  holder  of  the  mortgage,  in  making  sale  of  the  property,  is  bound 
to  adopt  all  reasonable  modes  of  proceeding,  in  order  to  render  the 
sale  as  beneficial  as  possible  to  the  debtor.  As  a  trustee  he  cannot,  un- 
less specially  authorized,  become  the  purchaser;  and  this  objection 

""Fenton  v.  Lord,  128  Mass.  466.  «»Hollister  v.  Dillon,  4  Ohio  St 

"•Smith  V.  Smith.  32  111.  198.  197. 

^  Rains  V.  Mann.  68  111.  264.  ^  Howard  v.  Ames,  8  Met  308. 

"*  Robins  V.  Swain.  68  111.  197.  Chief  Justice  Shaw,  commenting  up- 

"••See  §  812;   Lovell  v.  Wall.  31  on  the  evidence  in  this  case,  said: 

Fla.  73,  12  So.  659.    See.  however.  "It  shows  that  it  is  the  plaintiff's 

Goodenow  v.  Ewer.  16  Cal.  461.  76  own  fault  that  the  debt  is  not  fuUy 

Am.  Dec.  640.  paid." 
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is  not  obviated  by  his  assigning  the  mortgage  to  another  who  makes 
the  sale  and  the  trustee  purchases  the  property  under  its  value.  In 
a  suit  for  the  balance  of  the  debt,  such  facts  may  be  shown,  and  the 
actual  value  of  the  land  must  be  allowed. 

Of  course  when  proceedings  for  the  foreclosure  of  a  mortgage  have 
been  set  aside  on  account  of  irregularities  or  fraud  in  such  proceed- 
ings,  the  mortgage  remains  imsatisfied  in  any  part,  as  much  as  if  no 
attempt  to  foreclose  had  been  made,  and  the  mortgagee  may  again 
proceed  to  enforce  it.*** 

The  statute  of  limitations  may  be  pleaded  in  bar  of  an  action  to 
recover  the  balance  due  after  the  value  of  the  land  has  been  applied 
towards  the  payment  of  the  mortgage.*®* 

§  964.  If  the  holder  of  a  first  mortgage  purchase  the  equity  of  re- 
demption at  a  sale  upon  execution,  the  sale  being  made  subject  to  the 
mortgage,  the  purchase  operates  as  a  payment  of  the  mortgage  debt^ 
and  he  has  no  further  remedy  on  the  debt.*®*  Such  is  the  case  also 
if  the  holder  of  one  note  secured  by  the  mortgage  purchase  at  a  sale 
upon  foreclosure  for  the  other  notes.*®*  The  purchaser  is  presumed 
to  have  bought  the  land  at  its  value  less  the  unpaid  note.  The  mort-^ 
gagee's  purchase  of  the  premises  at  a  foreclosure  sale,  though  for  a 
less  sum  than  the  mortgage  debt,  extinguishes  the  mortgage,  though 
not  the  debt.***  So  if  the  mortgagee  purchases  the  mortgaged  prop- 
erty, from  the  mortgagor  or  from  a  third  person  who  has  assumed 
the  payment  of  the  mortgage  and  the  mortgagee  pays  the  purchase- 
price  and  enters  into  possession,  but  instead  of  taking  the  conveyance 
to  himself  has  it  made  to  anther,  in  order  to  prevent  a. merger  of  the 
mortgage  the  transaction  amounts  to  a  payment  and  the  mortgagee 
cannot  have  a  judgment  for  the  debt  in  an  action  against  the  mort- 
gagor, or  such  third  person.**^ 

§  966.  If  the  mortgaged  property  be  sold  for  taxes,  and  the  mort- 
gagor buys  in  the  land,  or  subsequently  redeems  it  from  such  sale, 
he  does  not  thereby  defeat  the  mortgage  title;  but  inasmuch  as  it  ?s 
his  duty  to  pay  the  taxes  and  protect  the  mortgage  title,  his  pur- 
chase must  be  regarded  merely  as  a  payment  of  the  taxes  by  him.*** 
Whether  a  tax  is  a  lien  upon  the  entire  estate,  or  only  upon  the 

^Stackpole  v.  RobbiHS,  47  Barb.  And  see  Weiner  v.  Heintz,  17  111. 

212.  259. 

**■  Gross  V.  Gannett,  39  N.  H.  140.  ^  Sellgman  v.  LAubheimer,  58  111. 

*>*Speer  v.  Whitfield.  10  N.  J.  Bq.  124;  Finley  v.  Thayer,  42  111.  350. 

107;    Biggins  v.   Brockman,  63   111.  .  **"  National  Inv.  Co.  v.  Nordln,  50 

316;    Murphy  v.   Elliott.   6    Blackf.  Minn.  336,  52  N.  W.  899. 

482.  «»See  §  SSO;  Frye  v.  Bank  of  Illi- 

««>  Robins   V.   Swain,   68   111.   197.  nois,  11   111.  367;    Hawkins  v.  Me- 

Vae,  14  La.  Ann.  339. 
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equity  of  redemption  of  the  owner  to  whom  the  tax  is  assessed,  de- 
pends upon  the  special  statutes  of  the  different  States  regulating 
this  matter  ;**•  but  even  when  the  lien  for  taxes  is  superior  to  the 
mortgage  lien,  it  is  usual  to  allow  to  the  mortgagee  a  certain  time 
for  redemption  after  actual  notice  to  him  of  the  sale. 

And,  on  the  other  hand,  if  the  mortgagee  acquires  a  tax  title  to 
the  mortgaged  premises,  this  is  regarded  as  merely  in  protection  of 
his  mortgage  title,  and  not  as  a  bar  to  the  mortgagor's  redeeming. 
Upon  redemption,  however,  the  mortgagor  must  pay  the  sum  ad- 
vanced for  the  tax  title  in  addition  to  the  mortgage  debt.  The  same 
rule  applies  when  the  mortgage  is  by  way  of  an  absolute  deed  with 
a  bond  of  defeasance.*^^ 

VIII.  Who  may  receive  Payment  and  make  Discharge, 

§  966.  Payment  should  be  made  to  the  penon  to  whom  the  mort- 
gage debt  is  due.  Even  if  the  mortgage  ilself  has  not  been  as- 
signed, if  the  debtor  has  knowledge  that  the  debt  has  been  assigned, 
and  is  held  by  a  person  other  than  the  mortgagee,  who  appears  by 
record  to  be  the  holder  of  the  mortgage,  he  must  pay  to  the  assignee 
of  the  debt  without  regard  to  the  ownership  of  the  mortgage  as  it 
appears  by  the  records.**^  Generally  a  discharge  of  the  mortgage 
would  be  tendered  with  a  demand  for  the  payment  of  it;  but  even 
if  this  be  not  done,  the  debtor,  when  satisfied  of  the  right  of  the 
holder  of  the  debt,  may  pay  to  him,  and  rely  upon  the  statutory  pro- 
visions for  enforcing  a  discharge  of  record.  As  already  observed, 
payment  alone,  even  at  common  law,  when  made  in  accordance  with 
the  condition  of  the  mortgage,  discharges  the  mortgage  lien;  and 
in  many  of  the  States  payment  at  any  time  has  the  same  effect.  If 
the  debtor  be  in  doubt  to  whom  to  make  payment,  or  as  to  obtaining 
a  sufficient  discharge  of  the  lien,  he  may  resort  to  a  bill  to  redeem. 

In  making  a  payment  upon  a  mortgage,  the  debtor  should  always 
require  the  production  of  the  note  or  bond  secured  by  it;  other- 
wise it  may  turn  out  that  this  evidence  of  the  debt  has  been  assigned, 
or  perhaps  that  a  formal  assignment  of  the  mortgage  has  been  made, 
and  recorded.***    In  such  case,  if  the  mortgage  secures  a  negotiable 

^See  Parker  v.  Baxter,  2  Gray,  man,  161  Mass.  96,  36  N.  E.  692; 

185;   Perry  v.  Brinton,  13  Pa.  St.  Biggerstaff  v.   Marston,   161   Mass. 

202.  101,  36  N.  B.  785;  Wheeler  v.  Guild. 

«'<' Clark  V.  Laughlln,  62  111.  278.  20  Pick.  (Mass.)  546;  Foy  v.  Arm- 
See  $  714.  strong,  113  Iowa,  629,  85  N.  W.  758; 

*^  Mutual  Benefit  L.   Ins.  Co.  v.  Franklin   Savings   Bank   v.    Colby, 

Huntington,  57  Kan.   744,   48  Pac.  105  Iowa,  424,  75  N.  W.  346;  Baum- 

19.  gartner  v.  Peterson,  93  Iowa,  572, 

*"Mulcaliy  v.  Fenwick,  161  Mass.  62  N.  W.  27;  Williams  v.  Paysinger, 

164,  36  N.  E.  689;  Watson  v.  Wy-  15  S.  C.  171,  quoting  text;  Fassett 
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note^  and  the  assignment  be  made  before  maturity  to  a  bona  fide 
purchaser,  the  mortgagor,  though  having  no  notice  whatever  of  the 
assignment,  cannot  thereafter  pay  off  the  note  and  mortgage  to  the 
mortgagee  so  as  to  defeat  the  real  owner  ;^^'  and  as  against  such  as- 
signee he  cannot  claim  a  credit  for  a  pa3rment  made  to  the  mortga- 
gee.^^^  The  assignee  takes  the  mortgage  as^he  does  the  note,  free 
from  all  equities.  If  the  mortgage  be  overdue  at  the  time  of  the  as- 
signment, or  it  secure  a  bond  or  other  non-negotiable  instrument, 
the  mortgagor  may  be  protected  in  making  payment  to  the  mortga- 
gee until  he  has  received  notice  of  the  assignment  of  the  mortgage  ;^^^ 
yet  this  notice  may  be  constructive  as  well  as  actual,  and  the  debtor 
always  incurs  much  risk  in  making  payments  without  having  actual 
knowledge  that  the  person  to  whom  he  makes  payment  actually  holds 
the  mortgage  at  the  time."* 

If  a  mortgagor  relying  merely  upoiji  his  own  supposition  that  the 
mortgage  is  still  owned  by  the  mortgagee,  who  has  in  fact  sold  it 
and  has  no  authority  from  its  owner  to  collect  the  principal  makes 
payments  of  principal  to  the  mortgagee,  after  the  note  has  become 
overdue  and  without  the  production  of  the  note,  he  is  not  protected 
as  against  the  order  of  the  note  by  the  fact  that  at  the  time  of  pay- 

y.  Mulock,  6  Colo.  466;  Keohane  v. 
Smith,  97  111.  166;  Walter  y.  Logan, 
63  Kan.  193,  65  Pac.  225;  Babcock 
V.  Young,  117  Mich.  155.  75  N.  W. 
302;  Bromley  y.  Lathrop,  105  Mich. 
492,  63  N.  W.  510;  Eggert  y.  Beyer, 

43  Neb.  711.  62  N.  W.  57;  Passump- 
slc  Say.  Bank  y.  Buck,  71  Vt.  190, 

44  Atl.  93;  Brooke  y.  Struthers,  110 
Mich.  562,  68  N.  W.  272;  Wilson  v. 
Campbell,  110  Mich.  580,  68  N.  W. 
278;  Joy  v.  Vance,  104  Mich.  97,  62 
N.  W.  140;  Dernuth  v.  Old  Town 
Bank,  86  Md.  315,  37  Atl.  266,  60 
Am.  St.  322;  Eyans  y.  Roanoke  Sav. 
Bank,  95  Va.  294,  28  S.  E.  323. 

"»Lee  y.  Clark,  89  Mo.  553;  Bur- 
hans  y.  Hutcheson,  25  Kan.  625,  37 
Am.  Rep.  274;  Windle  y.  Bone^ 
brake,  23  Fed.  165;  Williams  v. 
Keyes,  90  Mich.  290,  51  N.  W.  520; 
Reeyes  v.  Scully,  Walk.  Ch.  248; 
Dutton  y.  lyes,  5  Mich.  515;  Helmer 
y.  Krolick,  36  Mich.  371;  Judge  v. 
Vogel,  38  Mich.  568;  FrankHn  Say- 
ings Bank  y.  Colby,  105  Iowa,  424, 
75  N.  W.  346. 

A  statute  providing  that  the  re- 
cording of  the  assignment  of  a 
mortgage  shall  not  in  itself  be 
deemed  notice  to  the  mortgagor,  so 
as  to  inyalidate  any  payment  by 
him  to  the  mortgagee,  has  no  ap- 


plication to  such  a  case.  "It  was 
not  intended  to  authorize  the  mort- 
gagor to  pay  the  mortgage  to  one 
not  the  holder  of  the  note,  but,  if 
a  payment  be  made  to  one  who,  by 
the  possession  of  the  evidence  of 
debt,  shows  himself  prima  facie  en- 
titled to  receiye  payment,  or,  In 
case  of  non-negotiable  security,  if 
the  payment  be  made  to  the  original 
holder,  the  fact  that  an  assignment 
has  been  placed  of  record  will  not 
of  itself  inyalidate  a  payment  made 
In  good  faith  to  such  apparent 
owner.  The  statute  means  no  more 
than  that  the  mortgagor  shall  not 
be  required  to  search  the  record 
before  making  payment  to  the  one 
prima  facie  entitled  to  receiye  it. 
In  case  of  negotiable  securities,  the 
holder  alone  is  the  one  prima  facie 
entitled  to  receiye  payment."  Per 
Morse,  C.  J.,  in  Williams  y.  Keyes, 
90  Mich.  290,  51  N.  W.  520. 

***Brayley  v.  Ellis.  71  Iowa,  1«5, 
32  N.  W.  254;  Hoffacker  y.  Manu- 
facturers' Nat  Bank,  75  Md.  xiy,  23 
Atl.  579. 

*"Hodgdon  y.  Naglee,  5  Watts  ft 
S.  217;  Seitz  v.  Durning,  8  Mo.  App. 
208.   See  §  791. 

"•Clark  y.  Igelstrom,  61  How. 
Pr.  407.   See  §  814. 
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ment  the  mortgage  note  is  in  the  possession  of  the  mortgagee  in  his 
oflSce  in  another  city.*^^ 

The  payees  of  notes  secured  by  a  trust  deed  are  not  bound  by  pay- 
ment to  the  trustee  before  maturity^  in  reliance  upon  his  false  rep- 
resentations^ when  he  had  neither  actual  nor  implied  authority  to 
receive  it  although  he  released  the  trust  deed^  where  the  notes  were 
not  surrendered  but  remained  in  the  hands  of  the  payees^  who  had 
no  knowledge  of  the  payment.*^*  ''Where  a  trustee  releases  and  re- 
ceives payment  of  the  debt  without  actual  authoriiy  and  without 
producing  the  securities^  the  party  paying  has  notice  of  the  want  of 
power  in  the  trustee/'*** 

A  married  woman  holding  a  mortgage  as  her  separate  estate  can 
of  course  receive  payment;  but  as  a  general  rule  discharge  of  the 
mortgage  should  be  executed  by  her  in  the  manner  prescribed  by 
statute  for  a  conveyance  of  her  separate  estate.  Her  separate  dis- 
charge, like  her  separate  receipt  of  the  debt,  might  be  equitably 
sufficient,  even  under  laws  which  make  her  separate  conveyance  in- 
effectual. But  where  it  is  necessary  to  a  valid  conveyance  of  her 
separate  property  that  her  husband  should  join  in  the  deed,  it  is 
proper,  and  generally  necessary,  that  he  should  join  in  her  discharge 
of  a  mortgage.  The  necessity  for  this  may  be  done  away  with  by 
special  statute,  as  is  the  case  in  Pennsylvania."*^  Of  course  in  States 
where  a  married  woman  can  convey  her  separate  estate  as  if  she 
were  sole,  she  can  alone  make  a  valid  discharge. 

A  mortgage  securing  a  bond  conditioned  to  pay  the  mortgagee  an 
annuity  for  life,  and  after  his  death  a  similar  annuity  to  his  wife, 
cannot  be  released  by  the  mortgagee,  so  far  as  his  wife's  interest  is 
concerned.  So  far  as  the  wife  is  beneficially  interested  she  alone 
can  release  the  mortgage  or  compel  performance  of  it.*** 

When  a  mortgage  is  made,  not  for  the  benefit  of  the  mortgagee, 
but  for  the  benefit  of  a  third  person,  to  secure  the  payment  of  an 
annuity,  a  trust  is  created  which  cannot  be  disregarded  until  re- 
nounced by  the  cestui  que  trust,  and  a  discharge  of  the  mortgage  by 
the  mortgagee  in  contravention  of  the  trust  is  void.*** 

*^' Murphy  v.  Barnard,  162  Mass.  any  mortgage,  may  aasign  or  satis- 

72,  38  N.  E.  29.  fy  the  same  of  record  with  like  ef- 

**•  Fortune    v.    Stockton,    182    IlL  feet  as  if  she  were  unmarried.  Pur- 

454;  55  N.  E.  367,  aff'g  Stockton  v.  don's  Ann.  Dig.  p.  1156,  §  45. 
Fortune,  82  111.  App.  272.  ^  McClaughry  v.  McClaughry,  121 

*>•  Fortune    v.    Stockton.    182    111.  Pa.  St  477,  15  Atl.  613;   Peterson 

454,  55  N.  E.  367;    Stiger  v.  Bent,  v.  Lothrop,  34  Pa.  St  223. 
Ill  111.  328;   Cooley  v.  WiUard,  34        *«McPherson   v.   Rollins,   107   N. 

111.    68;    Evans    v.    Roanoke    Sav.  T.  316,  14  N.  E.  411;   McClaughry 

Bank,  95  Va.  294,  28  S.  E.  323;  De-  v.  McClaughry,  121  Pa.  St  477,  15 

muth  V.  Old  Town  Bank,  85  Md.  315,  Atl.  613;  Graham  v.  Fountain,  2  N. 

37  Atl.  266,  60  Am.  St  322.  Y.  Supp.  598. 

*^Any   married    woman,    owning 
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§  958a.  Wliether  a  tnbsequent  pnrohaser  or  mortgagee  can  rely 
upon  a  diicharge  by  the  mortgagee  appearing  of  reoord,  without 
inquiry  as  to  the  mortgagee's  power  to  make  the  discharge^  is  a  ques- 
tion upon  which  the  authorities  are  not  in  accord.  On  the  one  hand^ . 
it  is  said  that  the  mortgagee^  who  has  assigned  the  mortgage  note 
before  maturity,  has  no  power  to  extinguish  the  mortgage  and  affect . 
the  rights  of  the  assignee  by  any  acknowledgment  of  satisfaction. 
'^Such  an  acknowledgment  is  simply  a  fraud,  and  if  any  person  must 
suffer  by  it,  it  ought  to  be  the  person  who,  by  ignorance  or  careless- 
ness or  otherwise  was  deceived  by  it  and  acted  upon  it,  but  not  the 
assignee  who  acquired  the  mortgage  without  fault,  and  is  a  stranger 
to  the  fraudulent  transaction.  As  well  say  that  the  purchaser  in 
good  faith  from  the  grantee  in  a  forged  deed  that  has  been  admitted 
to  record  is  thereby  protected  at  the  expense  of  the  true  owner,  who 
is  without  error  or  fault  in  the  premises."*** 

On  the  other  hand,  it  is  said  that  subsequent  purchasers  and  mort- 
gagees who  have  acquired  interests  in  the  property  without  notice 
of  the  rights  of  holders  of  an  outstanding  note,  while  the  record 
shows  a  regular  discharge  of  the  mortgage,  should  be  protected 
rather  than  such  equitable  assignee  of  the  mortgage.***  The  assignee 
of  the  note,  it  is  said,  rather  than  the  subsequent  purchaser,  should 
be  the  one  to  bear  the  loss,  because  he  is  chargeable  with  negligence^ 
in  not  taking  and  recording  an  assignment  so  as  to  give  notice  of 
his  interest  in  the  mortgage.*** 

In  all  cases  a  subsequent  purchaser  or  mortgagee  who  knows  at 
the  'time  of  the  transaction,  that  a  prior  mortgage  had  been  released 
by  the  mortgagee  who  was  not  in  possession  of  the  mortgage  and 
mortgage  notes,  takes  the  property  or  his  lien-  upon  it  subject  to  the 
rights  outstanding  under  the  mortgage  wrongfully  released.*** 

In  most  of  the  States  the  registry  laws  provide  for  the  recording 
of  assignments  of  mortgages,  and  a  failure  to  record  such  instru- 
ments, like  the  failure  to  record  a  deed  er  a  mortgage,  renders  them 

*"  Trust  Co.  V.  Shaw,  5  Sawyer,  Vann  v.  Marbury,  100  Ala.  438,  445, 

336,   340,   per   Deady,   J.;    Joerdens  14  So.  273,  23  L.  R.  A.  325;  Bullock 

V.    Schrimpf,   77    Mo.    386;    Lee    v.  v.  Pock,  57  Neb.  781,  78  N.  W.  261; 

Clark,    89    Mo.    553,   1    S.   W.    142;  Whipple  v.  Fowler,  41  Neb.  675,  60 

Bamberger  v.  Gelser,  24  Oreg.  203,  N.  W.  15;  Cram  v.  Cotrell,  48  Neb. 

33  Pac.  609;   Wiscomb  v.  Cubberly,  646,  67  N.  W.  452;  Porter  v.  Ourada, 

51  Kan.  580,  33  Pac,  320.  See  §§  814,  51  Neb.  510,  71  N.  W.  52;   Swartz 

908.  V.  Leist,  13  Ohio  St  419;  Lowry  v. 

*"Ogle    V.    Turpln,    102    111.    148,  Bennett,   119   Mich.   301,   77   N.  W. 

distinguishing    Keohane    v.    Smith,  935. 

97  111.  156;   Roberts  v.  Halstead,  9        *«Ogle  v.  Turpin,  102  111.  148. 
Pa.  St.  32,  49  Am.  Dec.  341;  Lewis        «Foy   v.    Armstrong,    113    Iowa,. 

V.    Kirk,    28   Kan.    497;    Fisher   v.  629,  85  N.  W.  753., 
Cowles.  41  Kan.  418,  21  Pac.  228; 
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invalid  as  against  subsequent  purchasers  or  mortgagees  for  Talue 
without  notice.**^  There  cau  be  no  question  that  utility  and  conven- 
ience demand  that  the  registry  laws  should  cover  assignments  of 
mortgages  as  well  as  other  conveyances.  But  the  protection  secured 
by  registration  is  wholly  the  creation  of  statute^  and  if  the  statute 
does  not  require  an  assignee  to  record  his  assignment^  he  is  not  guilty 
of  negligence  in  failing  to  do  so.**® 

§  967.  When  a  recorded  mortgage  is  discharged  by  a  person  other 
than  the  mortgaj^ee,  the  person  paying  the  money,  and  all  subsequent 
purchasers  as  well,  are  bound  to  inquire  what  authority  he  had  to 
discharge  it,  and  are  chargeable  with  notice  of  such  facts  as  by  proper 
inquiry  might  have  been  ascertained.***  If  the  discharge  is  made 
by  one  professing  to  act  in  a  representative  capacity,  as,  for  instance, 
an  administrator  or  guardian,  and  he  has  not  been  empowered  to 
act,  or  has  been  empowered  to  act  only  after  giving  a  bond,  and  has 
failed  to  comply  with  this  requirement,  the  discharge  will  not  bind 
those  whom  he  represents,  and  will  not  protect  one  who  afterwards 
purchases  in  good  faith.***  In  like  manner,  when  moneys  have  been 
invested  by  a  clerk  or  other  officer  of  court,  under  its  direction  in 
his  own  name,  an  order  of  court  would  generally  be  necessary  to  em- 
power him  to  discharge  it,  and  his  discharge  without  such  order 
would  be  void,  even,  against  subsequent  purchasers  in  good  faith.**^ 

The  owner  of  a  mortgage,  after  an  assignment  for  the  benefit  of 
creditors,  cannot  make  a  valid  discharge  of  the  mortgage  unless  he 
had  received  payment  before  his  assignment.*** 


*"  §  479. 

^  §  814;  Bamberger  y.  Geiser,  24 
Oreg.  203,  33  Pac.  609,  per  Lord,  C. 
J.;  Trust  Co.  v.  Shaw,  5  Sawyer, 
340;  Day  v.  Brenton,  102  Iowa,  482, 
71  N.  W.  538,  63  Am.  St  460.  As 
EUlott,  C.  J.,  said,  in  Reeves  v. 
Hayes,  96  Ind.  521,  527:  '*A  second 
mortgagee  who  finds  on  record  a 
mortgage  receives  notice  of  its  ex- 
istence, and  he  must  ascertain 
whether  the  release  was  executed 
by  one  having  authority,  for  he  is 
bound  to  know,  as  matter  of  law, 
that  notes  secured  by  mortgage  are 
transferable  as  articles  of  com- 
merce, and  that,  after  transfer,  the 
mortgagee  has  no  right  to  release 
the  mortgage.  He  is  bound,  also,  to 
know  that  he  can  obtain  no  notice 
from  the  record,  because  the  law 
does  not  authorize  the  recording  of 
assignments,  and  that  he  must, 
therefore,  look  elsewhere  for  in- 
formation." 


*"Swarthout  v.  Curtis,  5  N.  Y. 
301,  55  Am.  Dec.  346;  Tradesmen's 
Building  Asao.  v.  Thompson,  31  N. 
J.  Eq.  636;  Cemey  v.  Pawlot,  66 
Wis.  262,  28  N.  W.  183;  Harris  v. 
Cook,  28  N.  J.  Bq.  345;  Smith  v. 
Kidd,  68  N.  T.  130,  23  Am.  Rep.  157; 
Connecticut  Mut  L.  Ins.  Co.  v.  Tal- 
bot, 113  Ind.  373,  14  N.  E.  686,  3 
Am.  St.  Rep.  655;  Reeves  v.  Hayes. 
95  Ind.  521;  Williams  v.  Paysinger, 
15  S.  C.  171,  quoting  text;  Water- 
man V.  Webster,  33  Hun,  611; 
Foster  v.  Paine,  68  Iowa.  85,  18  N. 
W.  699;  Livermore  v.  Maxwell,  87 
Iowa,  705,  65  N.  W.  87;  Bloomer  v. 
Dau,  122  Mich.  622,  81  N.  W.  331; 
Joy  V.  Vance,  104  Mich.  97,  62  N.  W. 
140. 

^Swarthout  v.  Curtis,  5  N.  Y. 
301,  56  Am.  Dec.  345. 

•"Farmers'  Loan  ft  Trust  Co.  v. 
Walworth,  1  N.  Y.  433. 

«Cox  V.  Ledward,  124  Pa.  St. 
485,  16  Ati.  826. 
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A  mortgagee^  with  notice  that  a  prior  mortgage  has  been  improp- 
erly discharged  without  being  satisfied,  still  holds  subject  to  that 
mortgage  as  much  as  if  no  discharge  had  been  made;^'*  if,  for  in- 
stance, he  has  ^notice  that  the  prior  mortgage  has  been  assigned  as 
collateral  security,  and,  the  assignment  not  being  recorded,  the  as- 
signor enters  satisfaction  of  it  on  record,  this  does  not  deprive  the 
asignee  of  his  priority  of  claim.  The  discharge,  however,  would  bar 
all  equitable  rights  of  the  assignor,  and  the  assignee  could  recover 
only  to  the  extent  of  his  actual  interest  in  the  mortgage.*'* 

And  yet  the  cases  go  further  than  this,  and  hold  that  an  entry 
of  satisfaction  by  a  mortgagee^  after  he  has  parted  with  his  interest 
in  the  security,  will  not  discharge  the  mortgage  in  favor  of  one  who 
had  acquired  an  interest  in  the  land  before  the  discharge  was  made.*** 
He  is  no  worse  off  than  he  supposed  himself  to  be  when  he  acquired 
his  interest;  and  there  is  no  reason  in  equity  why  the  person  really 
entitled  to  the  mortgage  should  not  have  the  benefit  of  it  so  far  as 
he  is  concerned.**® 

A  mortgage  given  by  a  trustee  to  his  cestui  que  trust,  conditioned 
for  the  faithful  execution  of  the  trust,  cannot  be  discharged  by  his 
paying  the  money  to  himself,  nor  by  his  receiving  the  money  from 
a  purchaser  of  the  property.**^  A  mortgage  to  a  trustee  may  in 
equity  be  discharged  by  the  cestui  que  trust.***  A  release  executed 
by  a  trustee  in  a  deed  of  trust,  without  the  authority  of  the  cestui 
que  trust,  and  without  having  received  payment  of  the  debt  secured, 
does  not  discharge  the  lien.*** 

The  release  of  a  trust  deed  by  the  trustee  without  authority  and 
without  the  payment  of  the  note  secured  thereby  does  not  discharge 
the  lien  as  between  the  parties  to  the  trust  deed,  nor  as  to  subsequent 
purchasers  chargeable  with  notice  of  breach  of  trust.  But  the  fact 
that  **®  a  release  of  a  trust  deed  is  recorded  before  the  date  of  the  ma- 
turity of  the  note  secured  by  the  deed  is  not  a  circumstance  to  excite 


^Morgan  v.  Chamberlain,  26 
Barb.  163;  Ely  v.  Scofield,  35  Barb. 
330;  Parker  v.  Randolph,  10  S.  Dak. 
402,  73  N.  W.  906;  Eastman  v. 
Landon,  17  Wash.  48,  48  Pac.  739. 
See  Smith  v.  Long,  50  Neb.  749,  70 
N.  W.  401. 

"•Gibson  v.  Miln,  1  Nev.  526; 
Fidelity  Ins.  Go.  v.  Shenandoah  Val. 
R.  Co.  32  W.  Va.  244,  9  S.  E.  180, 
quoting  text. 

••Williams  V.  Paysinger,  15  S.  C. 
171;  Lynch  v.  Hancock,  14  S.  C.  66; 
Fidelity  Ins.  Co.  v.  Shenandoah  Val. 


R.  Co.  32  W.  Va.  244.  9  S.  E.  180, 
quoting  text. 

••Quoted  with  approval  in  Lynch 
V.  Hancock,  14  S.  C.  66. 

♦"  Hawkins  v.  Taylor,  61  Ga.  171, 
7  Reporter,  105. 

••"McBride  v.  Wright,  46  Mich. 
265.  9  N.  W.  275. 

••Lakenan  V.  Robards,  9  Mo.  App. 
179;  Fidelity  Ins.  Co.  v.  Shenandoah 
Val.  R.  Co.  32  W.  Va.  244,  9  S.  E. 
180,  quoting  text. 

••  Lennartz  v.  Quilty,  191  111.  174, 
60  N.  E.  913. 
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inquiry^  where  the  note  is  payable^  at  the  option  of  the  makers^  on, 
or  before  its  maturity.**^ 

Where  by  the  terms  of  a  mortgage  the  interest  is  made  payable 
to  a  person  other  than  the  mortgagee  for  life^  and  after  his  death  a 
part  of  the  principal  sum  is  payable  to  the  mortgagee^  and  the  re- 
mainder is  to  be  invested  for  the  benefit  of  certain  minor  children, 
and  to  be  paid  to  them  when  they  should  become  of  age,  a  payment 
of  the  whole  amount  to  the  mortgagee  after  the  death  of  the  person 
to  whom  the  interest  was  payable  for  life,  and  after  the  children 
had  attained  majority,  is  unauthorized,  and  a  discharge  executed 
by  him  will  be  set  aside  at  the  suit  of  the  beneficiaries.*** 

§  968.  A  mortgage  held  by  two  or  more  persons  jointly  to  secure 
a  joint  debt  may  be  paid  to  any  one  of  them  and  he  can  efEectually 
discharge  it,  either  by  an  entry  upon  the  record  or  by  a  deed  of  re-^ 
lease.**'  At  common  law  a  conveyance  in  fee  or  in  mortgage  con- 
stitutes a  joint  obligation;  but  in  nearly  all  the  States  such  a  con- 
veyance or  mortgage  is  by  statute  turned  into  a  tenancy  in  com- 
mon unless  the  instrument  expressly  states  that  the  property  is  to 
be  held  in  joint  tenancy.***  As  between  the  mortgagees,  he  who  re- 
ceives payment  is  a  trustee  for  the  benefit  of  all  who  have  an  in- 
terest in  the  fund ;  but  this  does  not  concern  the  mortgagor,  who  may 
deal  with  one  as  representing  all.  Upon  the  death  of  one  of  two- 
joint  holders  of  the  mortgage,  Ihe  survivor  has  the  exclusive  right  to- 
receive  payment  and  discharge  the  mortgage.***  When,  however,  the 
mortgage  secures  notes  or  other  obligations  which  are  held  by  the 
mortgagees  separately,  it  is  necessary  that  all  of  them  should  join 
in  receiving  payment  and  in  making  discharge  of  the  mortgage;*^* 

*"  Lennartz  v.  Qullty,  191  111.  174,  *"  Jones  on  Real  Property.  §  1782^ 

60  N.  E.  913;  Mann  v.  Jummel,  183  where  the  statutes  are  collected. 

111.  523,  56  N.  E.  161;  Ogle  v.  Tur-  *«Gilson  v.  Gllson,  2  Allen,  115; 

pin,  102  111.  148.  Blake  v.  Sanborn,  8  Gray,  155;  Peo- 

**•  Waterman  v.  Webster,  108  N.  Y.  pie  v.  Keyser,  28  N.  Y.  226.  84  Am. 

157.  15  N.  E.  380.  Dec.  338;  Burhans  v.  Burhans,  1  N. 

*"  Goodwin     V.     Richardson,     11  Y.  Supp.  37,  16  N.  Y.  St  Rep.  520. 

Mass.    469;    Bruce    v.    Bonney,    12  A   mortgage   debt  made   payable 

Gray,    107,   71   Am.    Dec.   739.     In  "to  the  heirs  or  legal  representa- 

Massachusetts     this     authority     is  tives"  of  the  mortgagee  within  a 

given  by  statute  1870,  ch.  171,  R.  L.  specified  time  after  the  decease  of 

1902,  ch.   127,   §   34.  though  it  ex-  the  mortgagee,  "or  his  wife,  or  the 

isted  before.    Carman  v.  Pultz,  21  survivor    of    them,"    is,    after    the 

N.  Y.   547.   550;    People  v.  Keyser,  death  of  both,  payable  to  his  per- 

28  N.  Y.  226,  235.  84  Am.  Dec.  338;  sonal  representative  and  not  to  hers. 

Pierson  v.  Hooker,  3  Johns.  68,  3  Briggs  v.  Briggs.   134  Pa.  St  514, 

Am.  Dec.  467;    Bulkley  v.  Dayton,  19  Atl.  677. 

14  Johns.  387;   Stuyvesant  v.  Hall.  **»  Burnett  v.  Pratt,  22  Pick.  556. 

2  Barb.  Ch.  151;  Bowes  v.  Seeger,  See  §  794. 
8  Watts  &  S.  222;  Penn  v.  Butler,  4 
Dall.  354. 
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and  of  course,  upon  the  death  of  the  holder  of  a  separate  obligation, 
his  representative  must  join  in  a  discharge. 

Moreover,  the  fact  that  a  mortgage  to  two  or  more  persons  secures 
several  notes  or  bonds  is  enough  to  put  a  subsequent  purchaser  upon 
inquiry,  and  to  charge  him  with  notice  of  the  separate  interest  of 
the  other  mortgagee,  or  of  the  interest  of  an  assignee  of  any  of  the 
several  obligations.**^ 

When  one  mortgagee  assents  to  a  release  made  by  a  joint  mort- 
gagee, and  receives  a  part  of  the  money  paid  to  obtain  it,  having 
knowledge  of  the  facts,  he  is  bound  by  the  release,  even  in  case  the 
release  alone  would  not  bind  him.*" 

Where  there  are  two  or  more  joint  mortgagees,  who  are  each  owners 
in  severalty  of  a  part  of  the  mortgage  debt,  one  of  them  may  so  act 
as  to  merge  his  own  mortgage  interest  without  affecting  that  of  an- 
other.*** Where  two  persons  jointly  loan  money,  but  take  a  mort- 
gage as  security  to  one  of  them  alone,  after  his  death  a  release  exe- 
cuted by  the  other  is  valid,  for  as  surviving  joint  creditor  he  has 
authority  to  control  the  collection  of  the  debt.  Thoug)i  he  executed 
the  release  "as  executor,^'  he  having  been  appointed  executor  of  the 
will  of  the  othfer  creditor,  but  failing  to  qualify,  the  release,  though 
void  in  the  capacity  of  executor,  is  valid  as  being  made  by  him  as 
a  joint  creditor.***^ 

§  959.  An  executor  or  administrator  of  a  deceased  mortgagee  is 

the  proper  person  to  receive  payment  of  the  mortgage  debt  and  dis- 
charge it  of  record.*"^  He  has  full  control  of  the  personal  estate  of 
the  deceased,  and  may  sell,  release,  or  exchange  at  his  pleasure  a 
mortgage  belonging  to  the  estate,  and  the  transaction,  if  without 
fraud,  is  binding  upon  the  estate*'^'^  though  without  the  consent  of 
the  other  executor  or  administrator.**'  But  though  one  is  named  as 
executor  by  a  will,  he  has  no  authority  to  make  a  release  till  he  has 
qualified  as  such.****  The  heir  or  next  of  kin  has  no  authority  as 
such  to  receive  payment  and  execute  a  discharge.*'^'^  One  of  two  ex- 
ecutors may  receive  payment  of  a  mortgage  belonging  to  the  estate 
under  their  charge,  and  give  a  valid  release,  whether  the  mortgage 
was  made  to  the  testator  or  to  the  executors  as  such;  and  an  ad- 

*"  Lynch  v.  Hancock,  14  8.  C.  66.  «*  Strlbling  v.  Splint  Coal  Co.  31 

*"  Hubbard  v.  Jasinski,  46  111.  160.  W.  Va.  82,  5  S.  E.  321. 

**•  Loomer     v.     Wheelwright,     3  «■  Crawford  v.  Simon,  159  Pa.  585, 

Sandf.  Ch.  135.  28  Atl.  491. 

-"Wall  V.  Blssell,  125  U.  S.  382,  8  •*Wall  v.  Bissell,  125  U.  S.  382,  8 

Sup.  Ct  979.              .  Sup.  Ct  979. 

**  Dayton    v.    Dayton,    7    Bradw.  «» Woodruff  v.  Mutschler,  34  N.  J. 

136.     So  by  statute  in  niinois.     R.  Eq.  33. 
S.  1874,  ch.  95,  §  9. 
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ministrator  has  the  same  power.***  This  is  so  even  where  the  will 
makes  the  executors  trustees^  and  directs  them  to  retain  the  mort- 
gage^ with  other  securities,  for  the  purposes  of  the  trust,  unless  it 
appears  that  the  estate  has  been  settled  and  that  the  securities  are 
held  by  them  as  trustees,  or  that  not  enough  securities  remain  in 
their  hands  to  fulfill  the  trust.  Prima  facie  the  discharge  is  valid.***^ 
Trustees  must  generally,  in  all  matters  which  involve  judgment  and 
direction,  act  jointly;  but  under  some  circumstances  one  trustee  may 
receive  payment  of  a  mortgage  and  enter  satisfaction,  as,  for  in- 
stance, when  he  is  an  acting  trustee,  and  his  co-trustee  is  absent 
from  the  country  for  a  long  period. 

It  seems  that  an  executor  or  administrator  may  make  a  valid  dis- 
charge of  a  mortgage  which  a  mortgagee  held  as  ^'trustee,''  when 
there  is  nothing  to  show  the  nature  of  the  trust,  and  no  new  trustee- 
has  been  appointed  to  execute  the  trust.*"*  A  mortgage  made  or 
assigned  to  one  as  '^trustee,''  without  any  further  declaration  of  the 
trust,  may  be  discharged  by  him  by  a  release  signed  as  'iarustee.'*  *** 

Where  the  widow  of  a  mortgagee  procured  another  mortgage  from 
the  mortgagor  running  to  herself  and  surrendered  the  first  mort- 
gage, alleging  that  the  money  loaned  was  hers,  in  a  suit  by  the  mort- 
gagee's administrator  to  foreclose  the  first  mortgage  it  was  held  that 
the  burden  of  proof  was  on  the  widow  to  show  that  the  money  loaned 
belonged  to  her  and  not  to  the  husband,  and  that  failing  in  this 
mortgage  must  be  held  void.***^ 

If  a  guardian  to  whom  a. note  and  mortgage  are  payable  receives 
payment  and  assigns  the  mortgage  after  the  ward  is  of  full  age,  in 

^People  V.  Miner,  37  Barb.  466,  count  Co-executors  are  regarded  as 

23  How.  Pr.  223;  Bogert  v.  Hertell,  an  individual  person,  and  the  acts 

4  Hill,  492;   Douglass  v.  Satterlee,  of  any  of  them  in  respect  to  the  ad- 

XI  Johns.  16;  Murray  v.  Blatchford,  ministration     of    the    effects     are 

1    Wend.    583,    19    Am.    Dec.    537 ;  deemed  to  be  the  acts  of  all.    .    .    . 

Wheeler   v.    Wheeler,    9    Cow.    34;  An  executor's  duty  is  not  like  that 

People  V.  Keyser,  28  N.  Y.  226,  228,  of  a  trustee,  in  whom  property  is 

84  Am.  Dec.  338.    In  this  case  the  vested,   not   for   administration    or 

previous   decisions   are   noticed   at  sale,  but  custody  and  management 

length.  Fesmire  v.  Shannon,  143  Pa.  for  his  cestuis  que  trust."  See.  also, 

St  201,  22  Atl.  898;  Wood's  App.  92  De  Haven  v.  Williams.  80  Pa.   St 

Pa.  St.  379,  per  Trunkey,  J.:    "It  is  480;    Shaw  v.   Spencer,   100   Mass. 

a  general  rule  of  law  and  equity  382;  Leitch  v.  Wells,  48  N.  Y.  585; 

'  that  an  executor  has  an   absolute  Jones  on  Pledges,  fi  482.  See  fi  796. 

power  of  disposal  over  the  personal  *^Weir  v.  Mosher,  19  Wis.  311; 

effects  of  his  testator,  and  that  they  Bogert  v.  Hertell,  4  Hill,  492;  Fes- 

cannot  be  followed  by  creditors  nor  mire  v.  Shannon,  143  Pa.  St  201, 

legatees    into    the    hands    of    an  22  Atl.  898,  an  instructive  case, 

alienee.   This  results  from  the  fact  ^Sturtevant  v.  Jaques,  14  Allen, 

that  in  many  instances  the  executor  523,  527. 

must  sell  in  order  to  perform  his  ^  Carter  v.  "Vltn  Bokkelen,  73  Md. 

duty  in  paying  debts,  etc.,  and  no  175.  20  Atl.  781. 

one  would  deal  with  him  if  liable  *«»Truax  v.  White  (N.  J.),  11  Ati. 

afterwards  to  be  called  to  an  ac~  735. 
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the  absence  of  any  objection  by  the  ward,  third  persons  cannot  call 
in  question  the  guardian's  authority.**^ 

§  960.  Whether  a  foreign  executor  or  administrator  can  make  a 
valid  disohai^e  of  a  mortgage  has  sometimes  been  a  matter  of  doubt. 
His  receipt  for  the  money  undoubtedly  discharges  the  debt ;  but  un- 
der the  present  system  of  recorded  titles  it  is  a  matter  of  importance 
that  the  authority  of  the  executor  or  administrator  should  be  a  mat- 
ter of  record. in  the  State  where  the  land  is  situated  and  the  dis- 
charge is  to  be  recorded;  and  for  this  reason  it  is  necessary  to  re- 
quire an  administration  to  be  taken  upon  the  estate  of  the  mortga- 
gee or  other  holder  of  a  mortgage  in  the  State  where  the  mortgaged 
premises  are  situate,  before  making  payment  of  the  incumbrance.**' 

While,  therefore,  an  executor  or  administrator  appointed  in  one 
State  may  receive  payment  of  a  mortgage  upon  land  in  another,  if 
it  be  voluntarily  made,***  yet  the  courts  of  the  State  in  which  the 
land  is  situate  will  not  aid  him  in  enforcing  payment  until  he  is 
authorized  to  act  by  the  proper  tribunal  of  such  State.*** 

Doubtless  the  foreign  executor  or  administrator  might  exercise  a 
power  of  sale;  but  a  practical  diflSculty  about  his  doing  so  would  be 
that  no  judicious  person  would  take  the  title  which  he  could  give. 
He  might  also  assign  the  mortgage  to  a  resident  of  the  State  in 
which  the  land  is  situated,  if  any  one  could  be  found  to  take  such 
an  assignment.  But  he  would  not  be  allowed  to  prosecute  a  suit  in 
his  representative  capacity  for  foreclosure  in  a  State  where  he  had 
not  received  appointment.*** 

§  9fiOa.  A  discharge  by  a  corporation  should  be  executed  by  its 
president  or  other  oficer  with  a  certificate  signed  by  the  secretary  of 
the  corporation  showing  a  vote  of  the  directors  authorizing  such  oflB- 
cer  to  make  a  discharge.  A  copy  of  such  a  vote  is  evidence  of  the  offi- 
cer's authority  without  producing  the  records  in  case  these  are  out 
of  the  State.*** 


**HIppee  V.  Pond,  77  Iowa,  285, 
42  N.  W.  192. 

'»See'§  797;  Hutchins  v.  State 
Bank,  12  Met  421,  425;  Dial  v. 
Gary,  14  S.  C.  572,  37  Am.  Rep.  737; 
Stone  V.  Scripture,  4  Lians.  186; 
Hayes  v.  Lienlokken,  48  Wis.  509, 
4  N.  W.  584. 

^Greves  v.  Shaw,  173  Mass.  205, 
209,  53  N.  E.  372,  and  cases  cited; 
Dexter  v.  Berge,  76  Minn.  216,  78 
N.  W.  1111;  Babcock  v.  Collins,  60 
Minn.  73.  61  N.  W.  1020;  Putnam  v. 
Pitney.  45  Minn.  242,  47  N.  W.  790. 

*^Vroom  V.  Van  Home,  10  Paige, 
549,  42  Am.  Dec.   94;    Doolittle  v. 


Lewis,  7  Johns.  Ch.  45,  4  Am.  Dec. 
389;  Morrell  v.  Dickey,  1  Johns.  Ch. 
153;  Parsons  v.  Lyman,  20  N.  Y. 
103,  112;  Petersen  v.  Chemical 
Bank,  32  N.  Y.  22,  29  How.  Pr.  240, 
98  Am.  Dec.  298;  Vermilya  v. 
Beatty,  6  Barb.  429;  Dial  v.  Gary, 
14  S.  C.  573,  37  Am.  Rep.  737. 

^Trecothick  v.  Austin,  4  Mason, 
16,  33. 

^Swasey  v.  Emerson,  168  Mass. 
118,  46  N.  E.  426;  Commonwealth 
V.  Reading  Sav.  Bank,  137  Mass. 
431,  440.  See  England  v.  Dearborn,. 
141  Mass.  590,  592,  6  N.  B.  837. 
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§  961.  An  assignee  of  a  mortgage  by  a  formal  assignment  has,  of 
course,  the  right  to  receive  payment  and  power  to  make  due  acquit- 
tance of  it.*®^  But,  as  already  noticed,**®  although  Ms  assignment 
has  been  duly  recorded,  he  makes  himself  liable  to  loss  if  he  fails 
to  give  notice  to  the  debtor  of  his  ownership  of  the  security  ;*••  for 
until  he  does  this  the  debtor  is  justified  in  paying  to  the  mortgagee, 
only  that  in  making  payment  of  the  whole  amount  of  the  debt  his 
neglect  to  require  the  surrender  of  the  note  or  bond  might  invali- 
date the  payment.  Not  only  should  the  debtor  require  the  produc- 
tion of  the  evidence  of  the  debt,  as  proof  of  authority  to  receive 
payment  of  it,  but  for  the  further  reason  that,  upon  discharging  the 
debt,  he  is  entitled  to  have  the  evidence  of  it  delivered  up  to  be 
cancelled.*^®  A  release  or  discharge  by  one  claiming  to  be  assignee 
of  the  mortgage,  when  in  fact  he  is  a  stranger  thereto,  is  of  course 
void.*" 

One  appearing  of  record  to  be  the  assignee  of  a  mortgage  by  a 
formal  assignment  has,  as  to  third  persons,  the  power  to  discharge 
it,  although  he  has  sold  the  mortgage  to  another,  who  has  allowed 
the  mortgage  and  note  to  remain  in  the  assignee's  hands,  and  has 
given  no  notice  of  his  right  to  the  mortgagor.*^* 

After  an  assignment  of  a  mortgage,  and  notice  of  it  to  the  mort- 
gagor, no  transaction  between  the  mortgagor  and  the  mortgagee  can 
defeat  the  assignee's  right  to  enforce  the  note  and  mortgage.*^'  If 
the  mortgage  be  transferred  at  the  request  of  the  mortgagor  as  se- 
curity for  another  debt  of  his,  and  the  mortgagee  is  secured  in  some 
other  way,  or  is  paid,  the  mortgage  remains  a  valid  security  in  the 
hands  of  the  assignee.*'* 

But  if  the  assignee  leaves  the  bond  and  mortgage  and  assignment 
in  the  hands  of  the  mortgagee  as  his  agent  to  collect  the  interest, 
or  even  the  bond  alone,  and  he  receives  a  part  of  the  principal,  which 
he  fails  to  pay  over  to  the  assignee,  the  latter  is  bound  by  the  pay- 
ment.*'" •  Such  a  payment,  made  after  the  assignee  has  withdrawn 
the  papers  from  the  mortgagee  and  revoked  his  authority,  would 
no":  bind  the  assignee. 

Where  the  recording  of  an  assignment  is  not  notice  to  the  mort- 
gagor of  the  assignment,  and  the  bond  or  note  is  left  in  the  hands 

*^Lowry   v.    Bennett.    119    Mich.  *"  Peaks  v.  Dexter,  82  Me.  85.  19 

301.  77  N.  W.  935.  Atl.  100.   See  Wiscomb  v.  Cubberly, 

««  See  |§  479,  791,  966.  51  Kan.  580,  33  Pac.  320. 

*" Williams  v.  Jackson,  107  U.  S.  "•Lehman  Bros.  v.  McQueen.  65 

478,  2  S.  Ct.  814.  Ala.  570;  Center  v.  Elgin  City  Bank- 

*^«  In  re  Coster,  2  Johns.  Ch.  503.  ing  Co.  185  111.  534,  57  N.  B.  439. 

«» De  Laureal  v.  Kemper,  9   Mo.  ♦"  Sheddy  v.  Geran,  113  Mass.  878. 

App.  77;   Wiscomb  v.  Cubberly,  51  *^*  Emery  v.  Gordon.  83  N.  J.  Eq. 

Kan.  580,  33  Pac.  320.  447. 
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of  the  mortgagee,  after  an  assignment  duly  recorded,  the  mortgagor 
may  in  good  faith  pay  the  mortgage  debt  to  the  mortgagee  and  d 
release  by  the  latter  of  record  is  an  effectual  discharge  of  the  mort- 
gage.*^* Where,  pending  an  action  to  foreclose  a  mortgage,  the  mort- 
gagee executed  an  assignment  of  the  mortgage  and  debt,  and  then 
settled  with  the  mortgagor  and  released  the  property  to  him,  the 
discharge  was  held  to  prevail  as  against  the  assignment.*^^ 

But  an  assignee  of  a  mortgage  who  merely  holds  the  title  for  the 
benefit  of  another  who  paid  the  consideration  for  the  assignment, 
cannot  make  a  valid  discharge  of  the  mortgage  without  considera- 
tion to  one  who  has  knowledge  that  the  assignee  paid  nothing  for 
the  assignment.*^^ 

§  962.  After  an  equitable  assignment  of  the  mortgage  by  an  in- 
dorsement of  the  mortgage  note,  or  by  a  delivery  of  it. merely  with 
a  pewer  of  attorney  to  collect  it  in  the  name  of  the  assignor,  a  pay- 
ment to  the  assignor  and  a  discharge  by  him  will  not  discharge  the 
mortgage.*^*  The  fact  that  the  mortgagor,  on  making  payment  to 
an  equitable  assignee  who  has  possession  of  the  securities,  demands 
and  receives  indemnity  against  loss,  knowing  that  another  person 
makes  claim  to  the  mortgage  by  a  formal  assignment,  is  not  a  sus- 
picious circumstance  affecting  the  validity  of  the  equitable  assign- 
ment.*®^ The  mortgagee  may,  however,  at  the  request  of  the  assignee, 
make  a  valid  discharge  of  the  mortgage  of  record.  Where  a  mort- 
age secured  five  notes,  and  when  the  first  was  paid,  the  mortgagee, 
who  had  assigned  the  mortgage,  by  direction  of  the  assignee  exe- 
cuted a  discharge  which  acknowledged  full  payment  and  satisfac- 
tion of  the  within  note  and  mortgage,  it  was  held  that  the  terms  of 
the  discharge  gave  no  notice  to  subsequent  purchasers  that  the  re- 
maining four  notes  were  unpaid.*®^ 

§  963.  One  who  holds  a  mortgage  by  assignment  as  collateral  se- 
<5Tirity  for  a  sum  smaller  than  the  mortgage  debt  may  receive  pay- 
ment, or  may  compel  payment  by  foreclosure;  and  holding* the  mort- 
gage title  of  record,  he  may  give  a  valid  discharge.  If  he  collects 
a  simi  more  than  sufficient  to  pay  the  debt  due  him,  he  will  hold  the 
surplus  in  trust  for  his  assignor.*®* 

*"PettU8   V.    McGowan,    37    Hun,  ton,  57  Kan.  744,  48  Pac.  19;   Bur- 

409.  bans   v.    Hutcheson,    25    Kan.    625. 

*"  Mason  v.  Beach,  55  Wis.  607,  13  See  §§  817,  956a. 

N.  W.  884.  *"  Haesclg  v.  Brown,  34  Mich.  503. 

«•  Jones  V.  Jones,  66  N.  H.  198,  20  «'  Beal  v.  Stevens,  72  Cal.  451,  14 

Atl.  929.  Pac.  186. 

*~  Cutler  V.  Haven,  8  Pick.  490;  *«Slee  v.  Manhattan  Co.  1  Paige, 

Gordon    v.    Mulhare.    13    Wis.    22;  48;  Norton  v.  Warner,  3  Edw.  106; 

Torrey  v.  Deavltt,  53  Vt.  331;  Mu-  Reynolds  v.  Rees,  23  S.  C.  438. 
tual  Benefit  L.  Ins.  Co.  v.  Hunting- 

65— Jones'  Mobt. 
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When  the  debt,  to  secure  which  the  mortgage  has  been  transferred 
as  collateral  security,  has  been  paid,  a  payment  of  the  mortgage  debt 
to  the  mortgagee  and  a  discharge  by  him  are  valid,  though  the  mort- 
gagor knew  when  he  made  the  payment  that  the  mortgage  had  been 
so  transferred.*®' 

§964.  Payment  may  be  made  to  a  duly  anthorized  agent,  and 
his  agency  may  be  inferred  from  possession  of  the  secnrities.**^  As 

a  general  rule,  a  mortgage  debtor  is  authorized  to  infer  that  an  at- 
torney or  agent  who  has  been  employed  to  make  a  loan  and  retains 
possession  of  the  bond  and  mortgage  is  empowered  to  receive  pay- 
ment of  both  the  interest  and  of  principal.*"*  But  this  inference  is 
founded  on  his  custody  of  the  securities  with  the  mortgagee's  con- 
sent, and  it  ceases  when  these  are  withdrawn  by  the  creditor  ;*••  and 
it  is  incumbent  on  the  debtor,  who  relies  upon  a  payment  so  made  to 
an  attorney  or  agent,  to  show  that  the  securities  were  rightfully  in 
his  possession  when  he  made  the  payment,  unless  the  action  of  the 
creditor  be  such  as  to  estop  him  from  denying  the  agency.**^     The 


*"  Seymour  v.   Laycook,   47   Wis. 
272,  12  N.  W.  297. 
*^Dugan  V.  Lyman   (N.  J.  Bq.), 

23  Atl.  657;  Donaldson  v.  Wilson, 
60  Micli.  86,  44  N.  W.  429,  1  Am.  St 
Rep.  487. 

*"WiUiamB  v.  Walker,  2  Sandf. 
Ch.  325;  Central  Trust  Co.  v.  Pol- 
Bom,  167  N.  Y.  285,  60  N.  E.  599, 
reversing  s.  c.  38  App.  Div.  295;' 
Hatfield  v.  Reynolds,  34  Barb.  612; 
Van  Keuren  v.  Corkins,  4  Hun,  129, 
66  N.  Y.  77;  Wardrop  v.  Dunlop,  1 
Hun,  325;  Merritt  v.  Cole,  9  Hun, 
98;  Brewster  v.  Carnes,  103  N.  Y. 
556,  9  N.  E.  323;  Harbach  v.  Colvln, 
73  Iowa,  638,  35  N.  W.  663;  Hager- 
man  v.  Sutton,  91  Mo.  519;  Liee  v. 
Clark,  89  Mo.  553,  1  S.  W.  142 ;  Don- 
aldson V.  Wilson,  79  Mich.  181,  44 
N.  W.  429;  Knight  v.  Jackson,  36 
S.  C.  10,  14  S.  B.  982;  Dwight  v. 
Lenz,  75  Minn.  78,  77  N.  W.  546; 
Crane  v.  Oruenewald,  120  N.  Y.  274, 

24  N.  E.  456,  reversing  44  Hun,  630. 
Mr.  Justice  Parker,  delivering  the 
opinion,  said:  "This  rule  comprises 
two  elements:  First,  possession  of 
the  securities  by  the  attorney  with 
the  consent  of  the  mortgagee;  and, 
second,  knowledge  of  such  posses- 
sion on  the  part  of  the  mortgagor. 
The  mere  possession  of  the  securi- 
ties by  the  attorney  is  not  sufflcient. 
The  mortgagor  must  have  knowl- 
edge of  the  fact.  It  would  not  avail 
him  to  prove  that  subsequent  to  a 


payment  he  discovered  that  the  se- 
curities were  In  the  actual  custody 
of  the  attorney  when  it  was  made; 
for  he  could  not  have  been  misled 
or  deceived  by  a  fact  the  existeaee 
of  which  was  unknown  to  him.  It 
is  the  information  which  he  ac- 
quires of  the  possession  which  ap- 
prises him  that  the  attorney  has 
apparent  authority  to  act  for  the 
principal.  It  is  the  appearance  of 
authority  to  collect,  furnished  by 
the  custody  of  the  securities,  which 
Justifies  him  in  making  payment; 
and  it  is  because  the  mortgagor  acts 
in  reliance  upon  such  appearance — 
an  appearance  made  possible  only 
by  the  act  of  the  mortgagee  in  leav- 
ing the  securities  in  the  hands  of 
an  attorney — ^that  estops  the  owner 
from  denying  the  existence  of  au- 
thority in  the  attorney  which  such 
possession  indicates." 

"•Megary  v.  Funtis,  5  Sandf.  376; 
Brown  v.  Blydenburgh,  7  N.  Y.  141, 
57  Am.  Dec.  506;  Cox  v.  Cutter,  28 
N.  J.  Bq.  13;  Schenk  v.  Dexter.  77 
Minn.  15,  79  N.  W.  526;  TruU  v. 
Hammond,  71  Minn.  172,  73  N.  W. 
642. 

*"  Haines  v.  Pohlmann,  25  N.  J. 
Bq.  179;  Smith  v.  Kidd,  68  N.  Y. 
130,  23  Am.  Rep.  157;  Artley  v. 
Morrison,  73  Iowa.  182,  34  N.  W. 
779;  Fisher  v.  Lodge,  50  Iowa,  469; 
Draper  v.  Rice,  56  Iowa,  114,  7  N. 
W.  624,   8  N.  W.  797;    Tappan  v. 
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8on  of  a  mortgagee  in  possession  of  the  papers  is  presumed  to  have 
authority  to  receive  payments,  but  this  presumption  of  course  ceases 
upon  his  father^s  death.*®"  A  legatee  who  is  entitled  to  the  interest 
of  a  mortgage  for  life,  having  possession  of  the  bond  or  note,  may 
be  presumed  to  be  authorized  to  receive  the  interest;  but  this  pre- 
sumption would  not  extend  to  a  collection  of  the  principal.*** 

miere  a  trustee  in  a  deed  of  trust  releases  the  trust  deed  without 
actual  authority,  without  receiving  payment  of  the  debt,  and  without 
producing  the  securities,  the  mortgagor  making  payment  has  notice 
of  the  trustee's  want  of  authority  to  receive  pajrment.**^ 

In  making  payments  to  an  agent  the  mortgage  debtor  should  he 
assured  of  his  continued  authority  to  act  for  the  owner  of  the  mort- 
gage; and  such  assurance  of  this  as  may  be  derived  from  his  pos- 
session of  the  mortgage  note  or  bond,  and  indorsement  thereon  of 
the  payment,  would  be  omitted  only  through  great  negligence.**^ 
Authority  of  an  agent  to  receive  interest  or  principal  on  a  mortgage 
cannot  be  inferred  from  the  fact  that  the  agent  had  collected  and 
paid  over  to  the  mortgagee  interest  on  other  mortgages.***  Even  au- 
authority  to  collect  the  interest  upon  a  mortgage  does  not  afford 
ground  for  inferring  authority  to  collect  the  principal,  where  the 
agent  is  not  intrusted  with  the  possession  of  the  securities.***  The 
mortgagor  is  bound  to  know  the  extent  of  the  agent's  authority.  If 
he  pays  the  principal  to  an  agent,  he  must  be  prepared  to  prove  ex- 
press authority.  He  pays  to  an  agent  at  his  peril.  The  agent^s  own 
declarations  as  to  his  agency  cannot  be  accepted.***  The  rule  has  been 
generally  adhered  to  in  the  adjudged  cases  that  the  possession  of  the 

Morseman,  18   Iowa,  499;    Security  «•  Crane  v.  Evans,  1  N.  Y.  St.  Rep. 

Co.  V.  Graybeal,  85  Iowa,  543,  52  N.  216;    Harrison    v.    Burlingame,    48 

W.  497;   Hippee  v.  Pond,  77  Iowa,  Hun.   212;    WlUlams  v.   Walker,   2 

235,  42  N.  W.  192;  Lane  v.  Duchac,  Sandf.  Ch.  325;   Smith  v.  Kidd,  68 

73  Wis.  646,  41  N.  W.  962;  Harrison  N.  Y.  130,  23  Am.  Dec.  157;  Brews- 

V.  Legore,  109  Iowa,  618,  80  N.  W.  ter  v.  Carnes,  103  N.  Y.  556,  9  N.  B. 

670.  323;  Joy  v.  Vance,  104  Mich.  97,  62 

*"Megary  v.  Funtis,  5  Sandf.  876.  N.  W.  140;  Trowbridge  v.  Ross,  105 

••Oiddings  v.   Seward,  16  N.  Y.  Mich.  598,  63  N.  W.  534;  Wilson  v. 

365.  Campbell,  110  Mich.  580,  68  N.  W. 

"•Bloomer  v.  Dau,  122  Mich.  522,  278;   Trull  v.  Hammond,  71  Minn. 

81  N.  W.  331.  And  see  Appelman  v.  172,  73  N.  W.  642;  Burchard  v.  Hull, 

Oara,  22  Colo.  397,  45  Pac.  366.  71  Minn.  430,  74  N.  W.  163;  Security 

*"  See  Kimball  v.  Goodburn,  32  Co.  v.  Graybeal.  85  Iowa,  543,  62  N. 
Mich.  10,  as  to  discharge  of  a  mort-  W.  497;  Hollenbeck  v.  Steams.  73 
gage  already  paid,  executed  by  the  Iowa,  570.  35  N.  W.  648.  See,  how- 
last  secretary  of  the  company.  ever,  Powle  v.  Outcalt,  64  Kan.  352. 

^Cox  V.  Cutter,  28  N.  J.  Ba.  13;  67  Pac.  889:   Walter  v.  Logan,  63 

Smith  V.  Kidd,  68  N,  Y.  130;  Rich-  Kan.   193,    65   Pac.   225;    Quinn   v. 

ards  V.  Waller,  49  Neb.  639,  68  N.  Dresbach,  75  Cal.  159,  16  Pac.  762,  7 

W    1053,  quoting  text:    Bagnell  v.  Am.  St.  Rep.  138. 

Walker.  65  Ark.  325.  46  S.  W.  126,  ^Western  Security  Co.  v.  Doug- 

63  S.  W.  570:   Budd  y.  Broen,  75  lass,  14  Wash.  215,  44  Pac.  257. 
Minn.  316,  77  N.  W.  979. 
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securities  by  the  agent  is  the  indispensable  evidence  of  his  authority 
to  collect  the  principal.**' 

Authority  inferred  from  the  possession  of  the  mortgage  securities 
is  at  most  only  authority  to  collect  and  receive  the  interest  and  prin- 
cipal as  they  become  due.**'  "To  exceed  that  by  receiving  the  prin- 
cipal before  it  became  due  would  practically  change  the  language 
and  effect  of  the  bond  and  mortgage  by  nominating  another  time 
than  that  mentioned  for  the  payment  of  the  debt^  and  that  the  agent, 
under  this  constructive  authority,  could  not  do.  He  had  them  to  col- 
lect as  they  had  been  made,  and  not  to  modify  or  act  upon  them 
differently;  and  their  simple  possession  was  notice  to  persons  deal- 
ing with  him  on  the  faith  of  that  fact  that  such  was  the  utmost  ex- 
tent of  his  authority .'^**^ 

§  964a.  Of  coarse  there  may  be  snficient  evidence  of  the  agent's 
authority  to  receive  payments  upon  a  mortgage  though  he  does  not 

*»  Ilgenfritz  v.  Mut.  B.  L.  Ins.  Co.  J.,  in  Smith  v.  Kidd,  68  N.  Y.  130. 

81  Fed.  27;  Mutual  B.  L.  Ins.  Co.  v.  23  Am.  Dec.  157. 

Miles,   81   Fed.   32;    Trowbridge  v.  <«Park  v.  Cross,  76  Minn.  187,  78 

Ross,  105  Mich.  598,  63  N.  W.  534;  N.  W.  1107. 

Wilson  V.  Campbell,  110  Mich.  580,  ^  Schermerhom  v.  Farley,  11  N. 

68  N.  W.  278;  Church  Asso.  v.  Wal-  Y.  Supp.  466,  per  Daniels,  J.;  Smith 

ton,  114  Mich.  677,  72  N.  W.  998;  v.  Kidd,  68  N.  Y.  130;  Hatchings  v. 

Bacon  v.  Pomeroy,  118  Mich.  145,  Munger,  41  N.  Y.  155.    In  the  case 

76  N.  W.  324;  Cummings  v.  Hurd,  first  named,  upon  a  loan  of  money 

49  Mo.  App.  139;  Murphy  v.  Barn-  on  mortgage  through  the  agency  of 

ard,  162  Mass.  72,  38  N.  E.  29;  John-  a  firm  of  attorneys,  the  bond  and 

ston  v.  Milwaukee  &  W.  I.  Co.  46  mortgage  were  left  with  them  for 

Neb.  480,  64  N.  W.  1100;  Dexter  v.  the  mortgagee,  and  were  Intrusted 

Morrow,  76  Minn.  413,  79  N.  W.  394;  to  a  clerk,  who  had  charge  of  such 

Hollinshead  v.  John  Stuart  &  Co.,  8  matters.     The  mortgagors  paid  to 

N.  Dak.  35,  77  N.  W.  89;  Spence  v.  the  clerk,  from  time  to  time,  the  in- 

Pieper,  107  Wis.  453,  83  N.  W.  660;  terest  thereon,  which  he  indorsed 

Joy  v.  Vance,  104  Mich.  97,  62  N.  W.  on  the  bond.    They  also  alleged  that 

140;    Curtis  v.  Drought,  1  Molloy,  they  paid  the  principal,  and  proved 

487;  Henn  v.  Conisby,  1  Ch.  Cas.  93,  that  the  clerk  had  surrendered  to 

n.;  Gerard  v.  Baker,  1  Ch.  Cas.  94;  them  the  bond  and  mortgage,  with  a 

Wostenholme  v.   Dav*'*s.   2   Freem.  discharge  purporting  to  be  signed 

Ch.  289;   Smith  v.  Kidd,  68  N.  Y.  by  the  mortgagee;   but  this  was  a 

130;  Mulcahy  v.  Fenwick,  161  Mass.  forgery  by  the  clerk,  and  the  al- 

164,  36  N.  E.  689.  "Any  other  prin-  leged  pajrments  of  principal  to  him 

clple  would  be  dangerous  in  the  ex-  were  never  paid  over  to  the  mort- 

treme.    If  the  fact  that  a  capitalist  gagee.   When  those  payments  were 

makes    investments   on    bond    and  made  the  mortgage,  by  its  terms, 

mortgage  through  an  attorney,  and  was  not  yet  due,  and  no  authority 

employs  him  to  collect  the   inter-  had  been  delegated  to  the  clerk  to 

est,  and  in  special  cases  authorizes  receive  the  principal  before  it  ma- 

him  to  collect  the  principal  of  par-  tured.    It  was  held  that  his  author- 

ticular   mortgages,    is   sufficient  to  ity,  derived  from  the  possession  of 

warrant  a  finding  of  a  general  au-  the  bond  and  mortgage,  extended  no 

thority  to  collect  the  principal  of  all  further  than  to  collect  the  interest 

the   morteages  of  the   client   uot-  and   principal   as  each   should   be- 

withstandin^  that  the  client  takes  come  due.  and  that  the  alleged  pay- 

the  precaution  to  retain  his  securl-  ments  of  principal  to  him  const!- 

ties  In  his  own  possession,  no  In-  tuted  no  defence  to  an  action  to 

Tester  would  be  safe."  Per  Rapallo,  foreclose  the  mortgage. 
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hold  the  seonrities;  as  for  instance^  when  the  agent  has  express  writ- 
ten authority  to  receive  payments  ;***  but  a  mortgage  debtor  who  pays 
to  an  agent  without  the  production  of  the  note  and  mortgage  assumes 
the  burden  of  establishing  the  authority  of  the  agent  to  receive  pay- 
ment for  the  mortgage  creditor.*'* 

If  the  assignee  of  a  mortgage  authorizes  the  mortgagee  to  collect 
both  interest  and  principal  on  this  and  other  mortgages,  and  there- 
after revokes  the  authority  as  to  principal,  continuing  it  as  to  in- 
terest but  giving  no  notice  of  such  revocation  to  the  mortgagor,  the 
mortgagor  on  a  bill  to  redeem  is  entitled  to  credit  for  two  payments 
of  principal  made  to  the  mortgagee  relying  on  his  apparent  author- 
ity after  his  authority  to  collect  principal  had  been  revoked.'®^ 

The  fact  that  the  person  in  possession  of  the  mortgage  securities 
was  the  agent  who  negotiated  the  mortgage  and  took  the  mortgage 
deed  and  note  or  bond  for  the  mortgagee  is  evidence  of  the  agent's 
rightful  possession  of  them  when  he  receives  payments.  "The  rea- 
son of  the  rule  that  one  who  has  made  the  loan  as  agent  and  taken 
the  security  is  authorized  to  receive  payment  when  he  retained  posses- 
sion of  the  security  is  founded  upon  human  experience  that  the  payer 
knows  that  the  agent  has  been  trusted  by  the  payee  about  the  same 
business,  and  he  is  thus  given  a  credit  with  the  payer.''  ^^^  Where 
a  foreign  mortgage  company  had  transacted  all  its  business  for  many 
years  through  an  agent  having  authority  to  collect  interest  and  prin- 
cipal as  they  mature^,  whose  name  was  conspicuously  printed  on 
the  notes,  his  authority  to  act  might  be  presumed  to  continue  till 
notice  of  its  termination  should  be  given.**®^ 

But  possession  of  the  mortgage  securities  does  not  justify  the 
holder  in  consenting  to  a  sale  of  the  mortgaged  premises  discharged 

*"  Dexter  v.  Berge.  76  Minn.  216,  638,    76    N.    W.    167;    Chandler   t. 

78  N.  W.  1111;  Springfield  Sav.  Pyott,  53  Neb.  786,  74  N.  W.  263. 
Bank  v.  KJaer,  82  Minn.  180,  84  N.  «» Fitzgerald  v.  Beckwith.  182 
W.  752;  Randall  v.  Eichorn,  80  Mass.  177.  This  case  is  distin- 
Minn.  344,  83  N.  W.  154;  Ward  v.  guished  from  Murphy  v,  Barnard, 
Munson,  105  Mich.  647,  63  N.  W.  162  Mass.  72,  38  N.  E.  29;  Biggerstaff 
498;  Wilson  v.  La  Tour,  108  Mich.  v.  Marston,  161  Mass.  101,  36  N.  B. 
547,  66  N.  W.  474;  Zlegan  v.  Strick-  785;  Baxter  v.  Little,  6  Met.  7.  on 
er,  110  Mich.  282,  68  N.  W.  122;  Rice  the  ground  that  in  those  cases  there 
V.  Winters,  45  Neb.  517,  63  N.  W.  -was  not  anything  to  show  that  the 
830;  Thomson  v.  Shelton,  49  Neb.  party  to  whom  payment  was  made 
644,  68  N.  W.  1055.  had  apparent  authority  to  receive 

^  Budd  V.  Broen,  75  Minn.  316,  77  such  payment. 

N.  W.  979;  Parnther  v.  Gaitskell,  13  ••^Doubleday  v.  Kress,   50  N.  Y. 

Bast,  432;  Smith  v.  KIdd,  68  N.  Y.  410,  per  Peckham,  J.,  quoted  with 

130.;  Schenk  v.  Dexter,  77  Minn.  15,  approval  in  Central  Trust  Co.  v.  Fol- 

79  N.   W.   526;    Park  v.   Cross,   76  som,  167  N.  Y.  285,  289.  60  N.  B. 
Minn.  187,  78  N.  W.  1107;  Bradbury  599. 

V.  Kinney,  63  Neb.   754,  89  N.  W.        ""Edinburgh-American  L.  M.  Co. 
257;  Campbell  v.  O'Connor,  55  Neb.    v.  Noonan,  11  S.  D.  141,  76  N.  W. 

298. 
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of  the  mortgage,  nor  to  a  release  of  the  premises  therefrom,  i3or  to 
its  cancellation,  without  actual  payment.*®^ 

§964b.  If  the  evidence  shows  that  the  agent  was  the  graeral 
agent  of  the  mortgagee  to  accept  payments  of  interest  and  principal 
upon  loans  negotiated  by  the  agent,  the  mortgagee  will  be  bound  by  a 
payment  of  principal  made  to  the  agent.'^®*  A  discharge  of  a  mortgage 
made  by  an  agent  in  the  name  of  the  mortgagee  and  in  accordance 
with  his  instructions  though  without  written  authority  is  binding 
upon  such  mortgagee.^®*  A  release  made  by  an  attorney  in  fact  is 
binding  upon  the  holder  of  the  mortgage  who  has  accepted  the  con- 
sideration paid  for  the  release  with  full  knowledge  of  it,  although 
the  attorney  exceeded  his  authority  in  making  the  release  ;^*^  but  a 
release  by  an  attorney  in  fact,  where  there  is  nothing  of  record  to 
show  that  he  had  authority  to  execute  the  release,  is  not  a  release 
which  a  purchaser  can  be  called  upon  to  accept  under  an  agreement 
for  a  good  and  complete  title.'®*  After  an  agent  has  without  authority 
collected  the  principal  of  a  mortgage,  and  the  mortgagee,  after  learn- 
ing the  fact,  but  without  full  knowledge  of  all  the  material  facts  of 
the  agent's  wrongful  acts,  accepts  from  him  security  for  the  amounts 
he  had  collected,  such  acceptance  is  not  a  ratification  of  the  payment 
to  the  agent,  and  does  not  estop  the  mortgagee  from  repudiating  it ; 
nor  does  it  furnish  evidence  of  the  agent's  original  authority  to  re- 
ceive payment.'*^ 

If  payment  be  made  to  an  attorney,  by  giving  other  securities 
which  he  was  once  authorized  to  receive  in  settlement,  the  mortgage 
is  satisfied,  where  the  circumstances  are  such  that  the  mortgagor 
was  justified  in  supposing  that  the  attorney  still  had  authority  to 
settle  in  that  manner.'*®  In  like  manner  where  an  attorney,  fore- 
closing his  client's  mortgage,  discontinued  the  suit  and  declared  the 

<^aDugan  V.  Ljrman  (N.  J.  Eq.),  such  principal  and  interest  as  with 

23  Atl.  657 ;  Haines  v.  Pohlmann,  25  the  theory  that  such  agent  is  acting 

N.  J.  Eq.  179;  Crane  v.  Qruenewald,  as  the  agent  of  the  lender  must  be 

120  N.  Y.  274,  24  N.  E.  456.  held   to   show   agency   under   such 

^  Security  Co.  v.  Richardson,  33  agreement  and  not  to  disprove  such 

Fed.  Rep.  16;  Sessions  v.  Kent,  75  agreement.     Detwilder    v.    Hecken- 

Iowa,  601,  39  N.  W.  914;   Kent  v.  laible,  63  Kan.  627,  66  Pac.  653. 

Congdon,  33  Fed.  Rep.  228;   Storch  •^Gore  v.  Royse,  56  Kan.  771,  44 

V.  McCain,  85  Cal.  304,  24  Pac.  634;  Pac.  1053;  Harrison  t.  Le  Gore,  109 

Verdine  v.  Olney,  77  Mich.  310,  43  Iowa,  618.  80  N.  W.  670. 

N.  W.  975.    Where  a  borrower  by  "»Tooker  v.  Sloan,  80  N.  J.  BSq. 

written  agreement  makes  the  agent  394. 

through  whom  a  loan  is  obtained  *^  O'Neill  v.  Douthitt,  40  Kan.  689. 

his  agent  to  pay  the  principal  of  20  Pac.  493. 

such  loan  and  interest  thereon  for  "^  Smith  v.  Kidd,  68  N.  T.  130.  23 

him,  evidence  which  is  as  reconcila-  Am.  Dec.  157.    See  Ballard  v.  Nye. 

ble  with  the  theory  that  the  agent  138  Cal.  588,  72  Pac.  156. 

is  acting  as  the  agent  of  the  bor-  **  Mallory  v.  Mariner,  15  Wis.  172. 
rower  in  receiving  and  forwarding 
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mortgage  paid^  upon  receiving  part  of  the  amount  due  in  cash  and 
the  balance  in  the  debtor^s  note  to  himself  personally,  by  way  of  a 
loan  to  the  debtor,  the  mortgage  was  held  to  be  extinguished.**'  But 
a  power  of  attorney  to  satisfy  a  mortgage  does  not  authorize  the  agent 
to  enter  satisfaction  unless  the  debt  is  paid.*^^^ 

An  attorney  employed  to  foreclose  a  mortgage,  cannot,  without 
special  authority,  receive  notes  for  the  amount,  or  extend  the  pay* 
ment  of  the  debt/^^  He  can  only  receive  money  in  payment.  After 
receiving  a  part  of  the  debt  he  cannot  make  a  valid  extension  of  the 
time  of  payment  of  the  residue;  but  the  holder  of  the  mortgage 
may  proceed  to  foreclose  immediately.  The  mortgagor  is  in  law 
affected  with  notice  that  the  attorney  has  no  power  to  receive  notes 
in  payment,  or  to  extend  the  time  of  payment.  A  payment  to  the  at- 
torney of  notes  so  taken  by  him  is  not  a  payment  on  the  mortgage, 
unless  the  holder  of  it  receives  the  proceeds.*^* 

An  agent's  authority  under  a  power  of  attorney  is  revoked  by  the 
4eath  of  the  principal,  and  a  release  of  a  mortgage  is  revoked  by 
the  agent  with  knowledge  of  his  principals  death  is  void.  There 
can  be  no  agent  where  there  is  no  principal.**^* 

If  a  mortgagor  receives  a  surrender  without  payment  of  a  mort- 
gage, and  the  note  or  bond  secured  by  it  from  an  agent  of  the  mort- 
gagee, who,  as  the  mortgagor  knows,  has  no  authority  to  surrender 
the  securities,  he  acquires  nothing  by  obtaining  the  securities  in  this 
way.*^*  If  an  agent  releases  a  mortgage  upon  receiving  a  less  sum 
than  is  due,  and  less  than  he  was  authorized  to  take  in  payment,  the 
debtor  knowing  the  extent  of  the  agent's  authority,  the  debtor  is  still 
liable  for  the  balance.'^' 

Where  an  administrator  pledged  a  bond  and  mortgage  for  a  loan, 
and  the  pledgee  afterwards  placed  the  bond  in  the  hands  of  the  ad- 
ministrator, who  was  also  an  attorney  at  law,  for  collection,  and  the 
attorney  obtained  judgment  in  his  own  name,  and  afterwards  settled 
the  judgment  by  taking  a  surrender  of  the  mortgaged  land,  which 
passed  into  the  possesion  of  the  heirs  of  the  estate,  the  mortgage 
debtor  not  knowing  of  the  assignment  of  the  mortgage,  it  was  held 
that  the  lands  remained  liable  for  the  payment  of  the  mortgage  debt, 
though  the  mortgagor  might  be  discharged.'^** 

Of  course  a  mortgagee  may  ratify  the  unauthorized  act  of  another 

■•Hawkes  v.  Dodge  County  Mut.        ""Weber  v.  Bridgman,  113  N.  Y. 

Ins.  Co.  11  Wis.  188.  600,  21  N.  B.  985. 

•"  Hutchings  v.  Clark,  64  Cal.  228.        "*  Harrison     v.     Burlingame,     48 

■"  Heyman  v.  Beringer,  1  Abb.  N.  Hun,  212. 
C.  315.  •"  Hammons  v.  Bigelow,  116  Ind. 

"•  Heyman  v.  Beringer,  1  Abb.  N.  363,  17  N.  E.  192. 
C  315.  "•  Reynolds  v.  Rees,  23  S.  C.  438. 
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« 

who  assumes  to  act  as  his  agent  in  receiving  payment  of  a  mort- 
gage; and  he  ratifies  the  agency  by  accepting  security  from  such 
agent  for  the  money  he  has  so  collected  and  converted  to  his  own 
use.*" 

§  964o.  A  State  or  municipal  oorporation  is  bound  by  a  diseharge^ 
made  by  the  proper  officer  acting  within  the  scope  of  his  authority^ 
though  he  misappropriates  the  money  received.  Although  a  statute- 
provided  that  "whenever  the  amount  due  on  any  mortgage  shall  be 
paid,  and  the  county  treasurer's  receipt  therefor  filed,  the  auditor 
shall  indorse  on  the  note  and  mortgage  that  the  same  has  been  fully 
satisfied,  and  surrender  the  same  to  the  person  entitled  thereto,  and 
on  production  of  the  same  thus  indorsed  the  recorder  shall  enter 
satisfaction  upon  the  record,"  if  it  appears  a  mortgage  held  by  the 
auditor  was  paid  to  him,  and  he  indorsed  on  the  mortgage  his  oerti* 
ficate  of  satisfaction  under  official  seal,  and  delivered  the  same,  with 
the  note,  to  the  mortgagor,  and  that  satisfaction  was  entered  of  rec- 
ord,— ^a  subsepuent  bona  fide  purchaser  of  the  mortgaged  premises 
will  hold  the  same  discharged  of  the  mortgage  lien,  though  the  audi- 
tor failed  to  turn  over  to  the  county  treasurer  the  money  so  paid.'** 

§  964d.  An  agent's  authority  to  collect  interest  accruing  upon  a 
mortgage  does  not  imply  authority  to  receive  the  principal,  unless 
the  agent  has  possession  of  the  securities.*^*^ 

When  the  holder  of  a  mortgage  retains  possession  of  the  papers 
but  authorizes  an  agent  to  collect  the  interest,  the  agent  has  no  au- 
thority to  receive  the  principal  and  a  payment  of  the  principal  to 
the  agent  who  fails  to  account  for  it  to  the  principal  is  not  a  pay- 
ment in  discharge  of  the  principal  debt'*^ 

§  966.  A  receiver  authorized  by  order  of  court,  upon  receiving 
payment  of  a  mortgage  debt,  to  execute  formal  satisfaction  and  dis- 
charge of  the  mortgage,  has  authority  to  receive  payment  and  to 
satisfy  the  mortgage  although  it  be  not  due  at  the  time.*** 

"^^Keene  Five-Cents  Sav.  Bank  v.  Wilson  v.  Campbell,  110  Mich.  580^ 

Archer,  109  Iowa,  419,  80  N.  W.  505.  68  N.  W.  278.  85  L.  R.  A.  544;  Joy  v. 

•"Slaughter  v.  State.  132  Ind.  465,  Vance.  104  Mich.  97,  62  N.  W.  140; 

31  N.  E.  1112.  Bromley  v.  Lathrop,  105  Mich.  492, 

•"Richards  v.  Waller.  49  Neh.639,  63  N.  W.  510;  Trowbridge  v.  Ross,, 

68  N.  W.  1053;  Campbell  v.  O'Con-  105  Mich.  598,  68  N.  W.  534;  BuU  v. 

nor.   55   Neb.   638,   76   N.  W.   167;  Mitchell,    47    Neb.    647.     See    also 

Western  Security  Co.  v.  Douglass,  Thomson  v.  Shelton.  49  Neb.  644; 

14  Wash.  215.  44  Pac.  257;  Bacon  v.  Richards  v.  Waller.  49  Neb.  689. 

Pomeroy,  118  Mich.  145.  76  N.  W.  "» Heermans  v.  Clarkson,  64  N.  Y* 

324.  171. 

»Padley  ▼.  Neill,  134  Mo.  864; 
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IX.  Discharge  by  Mistake  or  Fraud. 

§  966.   A  discharge  obtained  by  fraud  or  made  through  mistake 

may  be  cancelled  if  other  parties,  having  no  notice  of  the  fraud, 
have  not  in  the  mean  time  acquired  an  interest  in  the  property.''^* 
The  discharge  is  of  course  presumptive  evidence  that  the  mortgage 
has  been  actually  satisfied,  but  it  is  not  conclusive.*^***  The  burden 
is  upon  the  person  who  would  impeach  the  discharge  to  show  that 
the  mortgage  was  not  actually  paid ;  that  the  discharge  was  obtained 
by  fraud  practised  upon  the  holder  of  the  mortgage,  or  through  some 
mistake  of  fact,'*'  or  by  means  of  undue  influence  was  incapacitated 
to  act."* 

Of  course  if  a  discharge  has  been  recorded  a  subsequent  purchaser 
or  mortgagee  in  good  faith  and  for  value  relying  upon  the  discharge 
as  it  appears  upon  record,  is  not  bound  to  demand  the  production  of 
the  discharged  mortgage  or  the  mortgage  note.  Thus,  if  a  mortgagee 
has  discharged  his  mortgage  and  the  discharge  is  duly  recorded  an 
assignee  of  the  mortgage  under  an  unrecorded  assignment  cannot 
maintain  a  bill  in  equity  against  such  subsequent  purchaser  or  mort- 
gagee to  establish  the  invalidity  of  the  discharge  and  the  priority  of 
the  discharged  mortgage.'" 

The  mere  fact  that  the  debt  is  outstanding  and  unpaid  at  the 
time  the  release  is  executed  cannot,  of  itself  alone,  be  regarded  as 
presumptive  evidence  of  fraud,  or  as  tending  to  establish  accident 
or  mistake.    The  release  of  a  part  or  all  of  the  mortgaged  premises 

«*  Stover  V.  Wood,  26  N.  J.  Eq.  Cobb  v.  Dyer,  69  Me.  497;  Oerdine 

417;  Young  v.  HiU,  31  N.  J.  Eq.  429;  v.  Menage.  41  Minn.  417,  43  N.  W. 

Willcox  V.   Foster,  132  Mass.   320;  91;  Fidelity  Ins.  Co.  v.  Shenandoah 

Grimes  v.  Kimball,  3  Allen,  518;  Mc-  Val.  R.  Co.  32  W.  Va.  244,  9  S.  E. 

Lean  v.  Lafayette  Bank,  3  McLean,  180;  Ricker  v.  Stott,  13  S.  D.  208, 

587;  Fassett  v.  Smith,  23  N.  Y.  252;  83  N.  W.  47;  Bank  v.  Brock,  13  S.  D. 

Barnes   v.    Camack,    1    Barb.    392;  409,  83  N.  W.  436;   Nommenson  v. 

Lovell  V.  Wall   (Fla.),  12  So.  659;  Angle,  17  Wash.  394,  49  Pac.  484; 

Weir  V.  Mosher,  19  Wis.  311;  Hollen-  Southern  Kansas  Farm  L.  &  T.  Co. 

back  V.  Shoyer,  16  Wis.  499;  Van-  v.  Garrlty,  57  Kan.  805,  48  Pac.  33. 

nice  V.  Bergen,  16  Iowa,  555,  85  Am.  ""a  Stebbins  v.  Bobbins,  67  N.  H. 

Dec.  531;  West's  Appeal,  88  Pa.  St  232,  38  Atl.  15. 

341;  Lowrey  v.  Byers,  80  Ind.  443;  "Lilly  v.  Quick,  2  N.  J.  Eq.  97; 

Sidener  v.  Pavey,  77  Ind.  241;  Hen-  Trenton  Banking  Co.  v.  Woodruff, 

Bchel  v..Mamero,  120  111.  660.  12  N.  2  N.  J.  Eq.  117;  Miller  v.  Wack,  1 

E.   203;    Seiberling  v.   Tipton,   113  N.  J.  Eq.  240;  Middlesex  v.  Thomas, 

Mo.  373,  21  S.  W.  4,  5,  per  Black,  J.;  20  N.  J.  Eq.  39;   Somers  v.  Cresse 

Woodbury  v.  Bruce,  59  Vt.  624,  11  (N.  J.),  13  Atl.  23. 

Atl.  52;   Ferguson  v.  Glassford,  68  "*•  Worthington  v.  Major,  94  Mich. 

Mich.  36,  35  N.  W.  820;  Heyder  v.  325,  54  N.  W.  303. 

Excelsior   Building  Loan   Asso.   42  "'Swasey  v.  Emerson,  168  Mass. 

N.  J.  Eq.  403,  8  Atl.  310,  59  Am.  Rep.  118,  46  N.  E.  426;  Commonwealth  v. 

49;  Lee  v.  Wagner,  71  Wis.  191,  36  Globe  Investment  Co.  168  Mass.  80, 

N.  W.  597;   Elliott  v.  Gilchrist,  64  46  N.  E.  410;  Mathews  v.  Jones,  47 

N.  H.   260,   9  Atl.   382;    Callahan's  Neb.  616,  66  N.  W.  622. 
App.  124  Pa.  St.  138,  16  Atl.  638; 
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while  the  debt  is  unpaid,  or  even  before  it  matured,  is  not  an  un- 
usual occurrence.  It  is  frequently  done  by  way  of  substituting  new- 
securities,  or  of  carrying  out  some  other  new  arrangement  between 
mortgagor  and  mortgagee,  and  is  in  no  way  inconsistent  with  per- 
fect good  faith,  or  a  full  knowledge  and  understanding  of  the  nature 
and  effect  of  the  instrument  at  the  time  of  its  execution.'** 

Of  course  an  unauthorized  cancellation  of  a  mortgage  by  the  re- 
corder does  not  in  any  way  impair  the  rights  of  the  owner  of  the 
mortgage,**^  even  against  one  who  has  purchased  the  mortgaged  prem- 
ises in  good  faith,  relying  upon  the  cancellation  appearing  of  rec- 
ord."« 

§  966a.  If  one  be  induced  by  the  fraudulent  representations  of 
the  mortgagor  to  deliver  up  the  mortgage,  and  to  take  instead  worth- 
less security,  the  mortgage,  not  being  discharged  of  record  or  re- 
leased by  deed,  may  be  foreclosed  as  a  subsisting  lien.***  And  if  a 
discharge  of  record  has  been  made  by  the  mortgagee  upon  receiving 
a  worthless  check  or  worthless  security,  or  a  new  mortgage  subject 
to  incumbrances,  the  mortgage  may  still  be  foreclosed,  if  no  one  has 
in  the  mean  time  acquired  an  interest  in  the  property  relying  upon 
the  discharge,  though  a  cancellation  of  the  discharge  might  first  be 
obtained  in  equity.****  But  if  a  mortgagee  releases  his  mortgage  and 
takes  a  new  mortgage  for  a  larger  amount,  covering  the  same  debt 
and  also  other  debts  not  before  secured,  supposing  as  the  mortgagor 
represented  the  fact  to  be,  that  there  were  no  other  liens  upon  the 
property,  such  misrepresentation  of  itself  would  not  entitle  him  to  be 
reinstated  in  his  prior  mortgage,  but  he  must  further  show  that  he 
released  the  mortgage  relying  upon  such  misrepresentation.**** 

If  one  mortgage  be  substituted  for  another,  and,  by  a  corrupt  ar- 
rangement with  the  mortgagor,  a  third  person,  knowing  the  facts, 
procures  and  takes  advantage  of  an  interval  between  the  discharge 
of  the  original  mortgage  and  the  recording  of  the  substitute  to  record 
a  mortgage  which  he  has  obtained  meanwhile  for  himself,  and  does 

"*  Battenhausen     v.     Bullock,     8  Ins.  Co.  v.  German  Ins.  Co.  79  Ky. 

Bradw.  312,  321,  and  substantially  598;  Hammond  v.  Barker,  61  N.  H. 

the  language  of  Bailey,  J.  See,  also,  53;  Sldener  v.  Pavey,  77  Ind.  241. 

Welch  V.  Priest,  8  Allen,  165;  Weir  "*McKeen  v.  Haseltine,  46  Minn. 

V.   Mosher,   19   Wis.   311;    Trenton  426,  49  N.  W.  195.    The  new  mort- 

Banking  Co.  v.  Woodruff,  2  N.  J.  Eq.  gage  being  for  a  larger  amount,  an 

117;  Barnes  V.  Camack,  1  Barb.  392.  Inference  is  not  necessarily  to  be 

■^  Mechanics'    Building    Asso.    v.  drawn,  from  the  bare  facts  of  the 

Ferguson,  29  La.  Ann.  548;  Seitz  v.  misrepresentation     and     want     of 

Durning,  8  Mo.  App.  208.  knowledge,  that,  if  the  truth  had 

*"  Harris  v.  Cook,  28  N.  J.  Eq.  345.  been  known,  the  substituted  mort- 

"^  Grimes  v.  Kimball,  3  Allen,  518.  gage  would  not  have  been  accepted 

"*§874c;  Middlesex  V.  Thomas,  20  in  place  of  that  before  held,  per 

N.  J.  Eq.  39;  De  Yampert  v.  Brown,  Dickinson.   J.     See    Stanbrough   t. 

28  Ark.  166;   Farmers'  &  Drovers'  Daniels,  88  Iowa,  314,  55  N.  W.  466. 
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this  with  the  fraudulent  purpose  of  securing  priority^  his  mortgage 
will  be  postponed  to  the  other.*^** 

A  discharge  of  a  mortgage  made  in  consideration  of  a  conveyanoe 
to  the  mortgagee  of  a  portion  of  the  mortgaged  property,  which  he 
understood  to  be  unincumbered,  but  which  is  in  fact  incumbered  bv 
attachment;  may  be  set  aside.*^* 

A  release  executed  by  the  mortgagee  and  placed  in  the  hands  of 
a  third  person,  to  be  delivered  upon  certain  conditions  to  the  mort- 
gagor, is  not  operative  if  delivered  before  the  performance  of  the 
conditions;  and  if,  by  accident,  mistake,  or  fraud,  it  is  placed  on 
record  before  such  performance,  as  against  the  mortgagee  the  court 
will  order  the  discharge  to  be  cancelled.  A  judgment  creditor  of  the 
mortgagor  acquires  no  rights  or  advantage  by  the  recording  of  the 
release,  and  may  be  restrained  from  selling  anything  more  than  the 
equity  of  redemption.'**  And  it  would  seem  that  an  innocent  pur- 
chaser would  not  be  protected  by  such  record  of  tl?e  release  before 
delivery.***'  It  is  likened  to  a  deed  which  the  grantee  had  stolen, 
where  no  title  is  thereby  acquired;  and  it  is  distinguished  from  one 
obtained  by  fraud  from  the  grantor,  when  the  title  passes  by  the 
actual  delivery  of  the  grantor  himself.'** 

A  father  having  made  a  mortgage  to  his  daughter,  who  was  a 
minor,  for  the  consideration,  as  expressed,  of  natural  love  and  affec- 
tion, afterwards  being  dissatisfied  with  her  marriage,  without  au- 
thority from  her,  entered  satisfaction  of  it  on  record.  The  daughter 
was  still  a  minor,  and  the  mortgage  note  had  never  been  delivered 
to  her,  although  the  mortgage  itself  had  been  delivered  and  recorded. 
Upon  suit  by  her,  the  entry  of  satisfaction  was  set  aside  as  fraudu- 
lent, and  judgment  was  entered  for  the  amount  of  the  note  and  in- 
terest, and  enforced  against  the  property."^ 

§  966b.  A  release  entered  without  fraud  or  mistake  for  any  good 
and  valuable  consideration  is  binding.  Payment  in  full  of  the  mort- 
gage debt  in  money  is  not  essential  to  a  discharge.  A  discharge  ob- 
tained upon  a  promise  made  by  the  owner  in  good  faith  to  do  some- 
thing for  the  benefit  of  the  mortgagee  is  effectual,  though  such  prom- 
ise be  not  kept.  Thus  a  release  made  by  a  mortgagee  upon  a  promise 
of  the  mortgagor  to  raise  money  on  the  land  by  a  new  mortgage,  and 
with  the  proceeds  to  purchase  cattle  and  to  engage  together  in  the 
cattle  business,  is  a  sufficient  consideration  to  support  a  release  of  the 

« Waldo  v.  Richmond.  40  Mich.  »  Stanley  v.  Valentine.  79  111.  544, 
880.  and  cases  cited. 

•"  French  v.  De  Bon,  38  Mich.  708.        "•  Per    Mr.    Justice    Walker,    in 
"•  Stanley  v.  Valentine,  79  111.  544.    Stanley  v.  Valentine,  79  111.  544. 

^  Mallett  V.  Page,  8  Ind.  364. 
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mortgage;  and  if  it  turns  out  that  the  mortgagor  is  imable  to  raise 
the  requisite  amount  of  money  for  this  business,  and  the  mortgagee 
does  not  immediately  seek  to  avoid  the  release,  the  release  will  oper- 
ate in  the  same  way  as  if  full  payment  had  been  made.*^** 

An  agreement  made  without  consideration  to  release  a  mortgage 
without  payment  or  upon  the  payment  of  a  sum  less  than  what  is 
due  is  a  mere  nudum  pactum  and  cannot  be  enforced.*'* 

§  967.  If  the  giving  up  of  the  mortgage  notes,  or  a  f oimal  dis- 
charge of  the  mortgage,  has  been  obtained  by  fraudulent  meanSy  or 

by  forgery,  this  is  no  payment  and  discharge  of  the  mortgage.***  In 
such  case  a  subsequent  mortgagee,  whose  rights  existed  at  the  time 
of  such  discharge,  cannot  object  to  the  prior  mortgagee  being  re- 
stored to  his  rights.**^  A  discharge  of  a  mortgage  obtained  from  a 
mortgagee  who  is  mentally  incompetent  to  transact  business  and  with- 
out payment  wilj  be  set  aside.***  And  so,  also,  the  mortgage  will  be 
reinstated,  not  only  as  against  the  mortgagor,  but  against  one  who 
has  purchased  from  him  with  notice  of  the  mortgage,  or  without 
giving  any  new  consideration,  and  in  whose  favor  no  new  rights  have 
intervened  since  the  release.***  Of  course  the  mortgage  cannot  be 
restored  as  against  one  who  has  in  good  faith  purchased  the  property 
after  the  cancellation,  or  has  advanced  money  upon  it  upon  the  faith 
of  a  clear  record  title.***  The  mortgage  cannot  be  restored  when  the 
rights  of  innocent  third  persons  will  be  affected.***  The  holder  of 
the  mortgage  wrongfully  discharged  should  therefore  lose  no  time 
in  taking  steps  to  have  his  mortgage  restored.***  But  he  is  not  es- 
topped from  enforcing  his  mortgage  as  against  the  holder  of  a  sub- 
sequent mortgage  who  is  affected  with  knowledge  of  the  fraudulent 
discharge  of  the  prior  mortgage,  by  the  mere  fact  that  after  the 


"■  Seymour  v.  Mackay,  126  111.  341, 
18  N.  E.  552. 

«» Hart  V.  Strong,  183  111.  349,  55 
N  Ei   629 

"•Grimes  v.  Kimball,  3  Allen, 
518;  Weir  v.  Mosher,  19  Wis.  311. 
And  see  Byre  v.  Burmester.  10  H. 
L.  90.  8  Jur.  N.  S.  1019;  Reagan  v. 
Hadley,  57  Ind.  509;  Martin  v.  Cen- 
tral Loan  &  Trust  Co.  78  Iowa,  504, 
43  N.  W.  301;  Howard  v.  Clark,  71 
Vt.  424.  45  Atl.  1042;  Linn  v.  Linn, 
122  Mich.  130,  80  N.  W.  1000. 

"» Downer  v.  Miller,  15  Wis.  612 ; 
Robinson  v.  Sampson,  23  Me.  388; 
Trenton  Banking  Co.  v.  Woodruff,  2 
N.  J.  Eq.  117;  Hammond  v.  Barker, 
61  N.  H.  53;  Heyder  v.  Excelsior 
Building  Loan  Asso.  42  N.  J.  Eq. 
403,  8  Atl.  310;  Eggeman  v.  Harrow, 


37  Mich.  436;  Harrison  y.  New 
Jersey  R.  Co.  19  N.  J.  Eq.  488;  Keller 
y.  Hannah,  52  Mich.  535,  18  N.  W. 
346;  Campbell  v.  Trotter,  100  111. 
281. 

^  Henrizi  v.  Kehr,  90  Wis.  344. 

•"ElUs  V.  Lindley,  37  Iowa.  334; 
Reed  v.  King,  23  Iowa,  600;  Reagan 
V.  Hadley,  57  Ind.  509. 

"*  Hedden  v.  Cowell,  37  N.  J.  Eq. 
89;  City  Conncil  v.  Ryan,  22  S.  C. 
339.  63  Am.  Rep.  713;  Lee  v.  Wag- 
ner, 71  Wis.  191,  36  N.  W.  697. 

**»  Scholefleld  v.  Templer.  4  De  Q. 
&  J.  429 ;  Fassett  v.  Smith,  23  N.  Y. 
252;  Yiele  v.  Judson,  15  Hon,  328; 
Etzler  V.  Evans.  61  Ind.  56;  Lewis 
V.  Kirk.  28  Kan.  497;  Reeves  v. 
Hayes,  95  Ind.  621,  538. 

"•  Viele  V.  Judson,  82  N.  Y.  32. 
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holder  of  the  prior  mortgage  had  knowledge  of  the  fraudulent  dis- 
charge he  took  no  steps  within  a  reasonable  time  to  correct  the  rec- 
ord.**^ 

Where  a  trustee  in  a  deed  of  trust,  without  authority  of  the  bene- 
ficiary, released  the  incumbrance,  falsely  reciting  that  the  debt  had 
been  paid  and  thereupon  gave  a  deed  of  trust  to  secure  a  debt  of  his 
own,  it  was  held  that  first  deed  of  trust  was  not  effectually  released, 
the  circumstances  being  sufficient  to  charge  subsequent  purchasers 
and  mortgagees  with  notice  of  the  want  of  good  faith  of  the  trustee 
in  these  transactions.'** 

If  the  cancellation  of  the  mortgage  be  the  result  of  the  mortga- 
gee's negligence,  he  will  not  be  permitted  to  establish  his  lien  Jis 
against  subsequent  purchasers  or  mortgagees  who  have  in  good  faith 
acted  in  reliance  upon  the  cancellation  of  record.  Such  is  the  case 
when  he  has  permitted  the  mortgagor  to  have  the  custody  of  the 
mortgage,  whereby  the  latter  was  enabled  to  produce  it  for  cancella- 
tion on  the  record  by  the  recording  oflBcer  in  the  manner  provided 
by  statute."* 

If  a  mortgagee  negligently  indorses  his  name  on  the  back  of  the 
mortgage  and  parts  with  its  possession,  and  a  satisfaction  is  written 
above  his  name,  he  must  bear  the  consequences  of  his  negligence,  and 
an  innocent  purchaser  will  be  protected.'^'*** 

An  assignee  of  a  mortgage  which  the  mortgagee  has,  after  an 
assignment  not  recorded,  wrongfully  discharged  of  record,  may  be 
subrogated  to  the  rights  of  one  who  has  taken  a  mortgage  upon  the 
property  in  good  faith  after  the  discharge  of  the  prior  mortgage  of 
record.**'^^  The  assignee  of  the  senior  mortgage,  having  thus  disposed 
of  the  subsequent  mortgage  which  had  gained  the  place  of  priority, 
may  be  in  a  position  to  assert  his  rights  as  against  the  mortgagor 
and  others  who  had  notice  of  his  rights  under  his  assignment. 

A  judgment  creditor  of  the  mortgagor  would  not  by  virtue  of  his 
lien  stand  in  the  condition  of  a  purchaser  in  this  respect,  because 
he  does  not  part  with  any  value  or  become  worse  off  by  reason  of  the 
discharge  of  the  mortgage.  But  a  purchaser  under  execution  sale 
would  have  the  right  to  stand  upon  the  record  title  if  he  had  no 
notice  of  the  equities  of  the  holder  of  the  notes;  and  it  would  seem 
that  the  judgment  plaintiff  himself,  purchasing  at  the  judicial  sale, 
would  have  this  right.*^'^ 

•"Viele  V.  Judson,  82  N.  Y.  32,  re-  '""City  Council  v.  Ryan,  22  S.  C. 

versing  15  Hun,  328.  339.  53  Am.  Rep.  713. 

*"  Appleman  v.  Gara,  22  Colo.  397.  »» Clark  v.  Mackin,  95  N.  Y.  346, 

"•  Heyder   v.    Excelsior   Building  30  Hun.  411. 

Loan  Asso.  42  N.  J.  Eq.  403,  8  Atl.  "*  Vannlce  v.  Bergen,  16  Iowa,  555, 

310,  59  Am.  Rep.  49.  85  Am.  Dec.  531. 
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§  968.  Whein  a  mortgpage  has  been  obtained  by  frand  from  fhe 
mortgagor,  and  the  mortgagee  has  assigned  it  as  collateral  security 
to  one  who  is  not  shown  to  have  participated  in  the  fraud,  or  to  have 
known  of  it,  although  the  court  cannot  cause  the  mortgage  to  be 
discharged  as  against  such  holder,  it  may  order  the  mortgagee,  who 
fraudulently  obtained  it,  to  pay  the  sum  secured  to  the  holder  of 
the  assignment  of  it,  and  to  cause  the  mortgage  to  be  discharged 
within  a  given  time.*^*' 

When  the  lien  cannot  be  restored,  either  wholly  or  in  part,  the 
mortgagor  is  entitled  to  recover  of  the  person  who  induced  the  mak- 
ing of  the  release  the  amount  of  the  security  released,  and  not  merely 
such  deficiency  as  may  result  on  the  mortgage.  Even  when  a  part 
of  the  mortgaged  premises  are  released  and  the  part  remaining  ia 
worth  more  than  the  mortgage  debt,  yet,  so  far  as  the  value  of  the 
security  is  lessened  by  the  defendant's  fraud  or  bad  faith,  the  mort- 
gagee is  entitled  to  recover.*** 

§  969.  To  entitle  one  to  relief  on  the  gromid  of  mistake,  it  must 
be  a  mistake  of  fact  and  not  a  mistake  of  law.  Thus  where  a  hus- 
band, imder  the  erroneous  supposition  that  as  executor  of  his  de- 
ceased wife  he  was  liable,  paid  a  mortgage  upon  her  estate,  no  relief 
could  be  afforded  him  in  equity.***  For  mistakes  of  law,  neither 
courts  of  law  nor  of  equity  give  relief.  When  there  is  no  mistake 
nor  misrepresentation  as  to  the  facts,  and  no  fraud,  there  is  no  re- 
dress.**'  Upon  this  ground  relief  was  refused  to  one  who  purchased 
land  subject  to  a  mortgage,  and,  supposing  that  he  had  a  good  title 
upon  paying  off  the  mortgage  had  it  cancelled  on  the  record.  After- 
wards discovering  that  his  title  was  not  good,  he  sought  to  have  this 
cancellation  set  aside  and  the  mortgage  declared  in  force  on  the 
ground  that  had  he  then  known  of  the  defect  in  his  title  he  would 
have  taken  an  assignment  of  the  mortgage  to  protect  his  title;  but 
this  was  not  regarded  as  a  mistake  as  to  a  matter  of  fact.**^  The 
mistake  of  fact,  moreover,  must  be  of  such  a  nature  that  it  could 
not  by  reasonable  diligence  have  been  avoided  at  the  time;  and  on 
this  ground  the  court  refused  to  set  aside  a  discharge  voluntarily 
made  by  the  holder  of  a  mortgage  under  an  apprehension  that  the 
debt  had  been  satisfied,  when,  as  he  alleged,  it  had  not  been  satis- 
fied.**« 

"»  Mason  v.  Daly,  117  Mass.  403.  «'  Bentley  v.  Whittemore,  18  N.  J. 

«»*  Stebbins  v.  Howell,  4  Abb.  App.  Eq.  366. 

Dec.  297.  ""  Banta  v.  Vreeland,  15  N.  J.  Eq. 

»*  Peters  v.  Florence,  38  Pa.  St.  103,  82  Am.  Dec.  269;  Cobb  v.  Dyer, 

194.  69   Me.   494;    Woodside  v.  Lilppold» 

"•  Hampton  v.  Nicholson,  23  N.  J.  113  Ga.  877,  39  S.  B.  400. 

Eq.  423;  Railroad  Co.  v.  Soutter,  13  "*  Smith  v.  Smith,  15  N.  H.  65. 
Wall.  517. 
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Belief  may  be  had  where  the  mortgagee^  supposing  erroneously 
that  the  mortgage  had  been  foreclosed,  and  that  the  mortgagor  was 
entitled  to  the  notes,  has  delivered  them  up  without  payment.**'*  In 
like  manner  where  a  mortgagee,  upon  the  mortgage  becoming  due, 
by  agreement  with  the  mortgagor  takes  the  mortgaged  property  in 
satisfaction  of  it,  and  thereupon  executes  a  release,  which  is  record- 
ed, the  release  will  be  cancelled,  so  as  to  restore  the  mortgage  to  its 
priority  over  other  existing  incumbrances  or  conveyances  interven- 
ing between  the  giving  of  this  mortgage  and  the  satisfaction  of  it.*** 
The  ground  of  the  application  may  be  the  fraudulent  concealment 
of  the  existence  of  the  subsequent  incumbrances  or  conveyances,  or 
mistake.*^*^ 

Belief  may  also  be  given  when  a  mortgagee  has  cancelled  the  mort- 
gage and  given  up  the  note  or  bond,  on  receiving  a  check  or  draft 
or  other  security  for  the  amount  of  the  debt,  which  turns  out  to  be 
uncollectible;  and  this  would  be  given  whether  the  check  was  issued 
with  a  fraudulent  intent,  or  whether  it  was  taken  under  a  mistake 
of  fact  on  both  sides  that  the  draft  was  good,  when  it  proved  not  to 
be  good  by  reason  of  the  failure  of  the  bank  upon  which  it  was 
drawn.'^** 

One  who  paid  off  a  mortgage  on  land  which  he  supposed  belonged 
to  his  wife,  who  was  a  widow  at  the  time  of  his  marriage  with  her, 
when  in  fact  it  belonged  to  her  daughter,  was  allowed  the  amount 
paid  with  interest  as  an  equitable  lien  upon  the  land.°®* 

If  a  mortgagor  pays  a  note  through  mistake,  supposing  the  sig- 
nature to  be  genuine,  when  it  was  in  fact  forged  and  the  genuine 
note  had  been  transferred  to  another,  he  may  recover  the  money  paid 
in  an  action  for  money  had  and  received.'*** 

§  970.  Belief  may  be  had  in  equity  against  a  discharge  of  a  mort- 
gage made  by  mistake  or  through  ignorance,  when  an  assignment 
was  intended.**'    But  in  the  absence  of  any  such  ground  for  relief. 


"**Nicker8on  v.  Meacham,  14  Fed. 
881;  Lambert  v.  Leland,  2  Sweeny, 
218;  Campbell  v.  Trotter,  100  111. 
281. 

"«  Howard  v.  Clark.  71  Vt.  424,  45 
Atl.  1042. 

"«>  Grimes  v.  Kimball,  3  Allen.  518; 
Middlesex  v.  Thomas.  20  N.  J.  Bq. 
39.  And  see  Hunt  v.  Fox.  5  B.  Mon. 
327;  Hollenback  v.  Shoyer,  16  Wis. 
499. 

■"Haggerty  v.  McCanna,  25  N.  J. 
Eq.  48. 

•^  Welch  v.  Goodwin.  123  Mass. 
71,  25  Am.  Rep.  24. 


« Russell  V.  Mixer,  42  Cal.  475; 
Dudley  v.  Bergen,  23  N.  J.  Bq.  397, 
and  cases  cited;  Dubois  v.  Schaffer, 
23  N.  J.  Eq.  401;  Hampton  v.  Nichol- 
son. 23  N.  J.  Eq.  423;  Skillman  v. 
Teeple,  1  N.  J.  Eq.  232;  Ohamplin  v. 
Lasrtin.  18  Wend.  407,  31  Am.  Dec. 
382;  Cobb  v.  Dyer,  69  Me.  494;  Sei- 
berling  v.  Tipton,  113  Mo.  373,  21 
S.  W.  4;  Lanier  v.  Mcintosh,  117  Mo. 
508, '23  S.  W.  787,  38  Am.  St.  676; 
Smith  V.  Stark,  3  Colo.  App.  458,  84 
Pac.  258. 
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a  mere  stranger  who  voluntarily  pays  off  a  mortgage  and  allows  the 
mortgage  to  be  cancelled,  relying  upon  the  validity  of  his  own  title 
to  the  property,  cannot  afterwards  come  into  equity  and  ask  to  be 
substituted  in  the  place  of  the  mortgagee.**' 

The  allegation  of  mistake  is  supported  by  proof  that,  although 
the  mortgagee  intentionally  discharged  the  mortgage,  the  person  who 
was  to  pay  the  money  only  intended  to  purchase  the  mortgage  at  the 
request  of  the  mortgagor,  and  accordingly,  on  the  note  and  mort- 
gage being  brought  to  him,  declined  to  take  them,  but  took  an  as- 
signment instead.  Under  the  prayer  for  general  relief  the  mortgage 
was  established,  and  the  mortgagor  restrained  from  setting  up  the 
discharge."*^ 

A  discharge  made  by  the  mortgagee's  attorneys  without  authority 
and  under  a  misapprehension  of  the  facts  may  be  cancelled  by  a 
court  of  equity.*®* 

§  971.  When  s,  new  mortgage  is  substituted  in  ignorance  of  an 
intervening  lien,  the  mortgage  released  through  mistake  may  be  re- 
stored in  equity  and  given  its  original  priority  as  a  lien.*®*  This 
was  done  in  a  case  where  the  holder  of  a  first  mortgage,  in  ignorance 
of  the  existence  of  a  subsequent  one  on  the  premises,  released  his 
mortgage  and  took  a  new  one.  There  was  no  evidence  of  mistake 
except  such  as  might  be  inferred  from  the  mortgagee's  ignorance  of 
the  existence  of  the  intermediate  mortgage,  and  there  was  no  evi- 
dence that  he  would  not  have  made  this  arrangement  had  he  known 
this  fact:  but  it  was  considered  that  although  the  court  was  not  at 
liberty  to  infer  facts  not  proved,  yet  that  it  was  at  liberty  to  draw  all 
the  inferences  which  logically  and  naturally  follow  from  the  facts 
proved ;  that  it  is  not  an  act  of  reasonable  prudence  and  caution  such  as 
men  commonly  use  in  the  conduct  of  business  affairs  for  one  having  a 
first  mortgage  upon  property,  without  consideration  or  other  appar- 

■*'Guy  V.  Du  Uprey,  16  Cal.  195;  Sampson,    23   Me.    388;    Barnes   v. 

Woodside  v.  Lippold,  113  Ga.  877,  39  Mott,  64  N.  Y.  397,  21  Am.  Rep.  625; 

S.  E.  400,  §  877.  Geib  v.  Reynolds,  35  Minn.  331,  28 

"•'Bruce  v.  Bonney,  12  Gray,  107,  N.  W.  923;  New  England  Mortg  Se- 

71  Am.  Dec.  739.  curity  Co.  v.  Hirsch,  96  Ala.  232.  11 

■^Land  Title  ft  T.  Co.  v.  Kohlen-  So.  63,  per  McClellan,  J.;    Laconia 

berg  (N.  J.  Eq.  1896),  35  Atl.  295.  Sav.  Bank  v.  Vittum,  71  N.  H.  465, 

'^See  §  927a;  Hutchinson  v.  52  Atl.  84;  Atkinson  v.  Plum,  50 
Swartsweller,  31  N.  J.  Eq.  205;  W.  Va.  104,  40  S.  E.  587,  quoting 
Stimpson  v.  Pease,  53  Iowa,  572,  5  text;  Capital  Lumber  Co.  v.  Ryan, 
N.  W.  760;  Bruse  v.  Nelson,  35  34  Oreg.  73.  54  Pac.  1093;  Title  Guar- 
Iowa,  157;  Campbell  v.  Trotter,  100  antee  &  Trust  Co.  v.  Wrenn,  35 
111.  281;  Wooster  v.  Cavender,  54  Oreg.  62,  56  Pac.  271;  Nommenson 
Ark.  153,  15  S.  W.  192;  Cobb  v.  Dyer.  v.  Angle,  17  Wash.  894.  49  Pac.  484; 
69  Me.  494;  Corey  v.  Aldeman,  46  Southern  Kan.  Farm  L.  ft  T.  Co.  ▼. 
Mich.  540,  9  N.  W.  844;  Young  y.  Garrity,  57  Kan.  805,  48  Pac.  38; 
Shauer,  73  Iowa,  555,  35  N.  W.  629.  Seeley  v.  Bacon  (N.  J.  Eq.,  1896), 
5  Am.   St  Rep.  701;    Robinson  v,  34  Atl.  139. 
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€nt  motive,  to  release  it,  and  take  a  new  mortgage  subject  to  a  phot 
lien  of  a  considerable  amount;  and  therefore  it  may  be  inferred  that 
the  mortgagee  would  not  have  made  the  release  had  be  known  ot 
the  intervening  mortgage.*^®  A  court  of  equity  will  grant  relief  on 
the  ground  of  mistake,  not  only  when  the  mistake  is  expressly  proved, 
but  also  when  it  is  implied  from  the  nature  of  the  transaction.*^* 

In  some  cases  it  has  been  held  that  where  a  new  mortgage  is  taken 
to  secure  the  payment  of  the  same  debt,  and  the  fact  is  so  stated  in 
the  mortgage,  and  the  old  mortgage  is  released  and  the  new  one  re- 
corded on  the  same  day,  the  new  mortgage  will  have  priority  of  any 
intervening  incumbrance."^^  Where  a  second  mortgagee,  in  order  to 
enable  the  ,mortgagor  to  renew  a  first  mortgage  and  give  it  priority 
as  a  lien,  cancelled  his  mortgage  and  took  a  new  one  to  secure  the 
same  notes,  subject  to  the  renewed  first  mortgage,  he  did  not  thereby 
release  the  lien  created  by  his  original  mortgage,  and  the  mortgagor's 
wife  obtained  no  new  rights  as  against  the  second  mortgagee.*^' 

Where  a  mortgagor  in  order  to  obtain  an  extension  of  time  exe- 
cuted a  new  mortgage  with  new  notes,  the  mortgagee  discharging 
the  old  mortgage  but  the  new  mortgage  being  upon  a  homestead,  was 


"'*§  878;  Bruse  v.  Nelson,  35  Iowa, 
157.  In  tills  case  the  original  mort- 
gage secured  the  payment  of  three 
notes  of  1919.50  each.  Shortly  after- 
wards, the  mortgagee  wishing  to 
transfer  two  of  the  notes  to  a  cred- 
itor of  his,  it  was  arranged  between 
the  parties  that  a  new  mortgage 
should  be  made  running  directly  to 
this  creditor,  and  that  he  should 
loan  to  the  mortgagor  a  small  ad- 
ditional sum,  to  make  the  amount 
of  the  mortgage  |2,000.  This  ar- 
rangement was  carried  out,  and  the 
old  mortgage  was  entered  of  record 
as  satisfied,  and  the  mortgage  and 
mortgage  notes  delivered  up  to  the 
mortgagor. 

It  was  urged  in  this  case  that  the 
fiecond  mortgage  was  of  record,  and 
that  the  prior  mortgagee,  having 
constructive  notice  of  it  when  he 
took  the  new  mortgage,  was  not  en- 
titled to  relief.  "This  position,"  says 
Mr.  Justice  Day,  "proves  too  much. 
In  order  that  a  debt  may  attach  as  a 
lien  prior  to  a  mortgage,  it  must  al- 
ways, in  some  way,  appear  of  record, 
80  that,  in  every  case  in  which  the 
claim  is  in  a  condition  to  be  asserted 
in  preference  to  the  mortgage,  the 
mortgagee  has  the  means  of  ascer- 
taining its  existence.  The  argument, 
then,  would  amount  to  this:  that  a 


mortgage  released  in  mistake  could 
never  be  restored  against  a  prior 
claim  which  was  in  a  condition  to 
become  a  lien.  In  other  words,  that 
the  lien  of  the  mortgage  could  never 
be  restored  except  when  the  reetor- 
ation  is  unnecessary  and  unimport- 
ant" See,  also,  Gansler  v.  Sallis,  54 
Miss.  446.  See,  however,  §  927. 

Beck,  C.  J.,  dissented,  on  the 
ground  that  the  fact  of  the  mistake 
was  a  matter  of  inference  alone; 
and  that  relief  could  be  had  only 
against  a  mistake  clearly  made  out 
by  satisfactory  proof;  and  that  the 
mistake  must  be  of  some  matter 
leading  to  and  influencing  the  exe- 
cution of  the  release. 

"*  Geib  V.  Reynolds,  35  Minn.  331, 
28  N.  W.  923,  affirmed  Liggett  v. 
Hlmle,  38  Minn.  421,  38  N.  W.  201; 
Stimpson  v.  Pease,  53  Iowa,  572,  6 
N.  W.  760;  Bruce  v.  Bonney,  12 
Gray,  107,  71  Am.  Dec.  739;  Linn  v. 
Linn,  122  Mich.  130,  80  N.  W.  1000. 

»"  Shaver  v.  Williams,  87  111.  469, 
18  Am.  L.  Reg.  (N.  S.)  132;  Hardin 
V.  Emmons.  24  Nev.  329,  53  Pac. 
854;  Mississippi  Val.  Trust  Go.  v. 
McDonald,  146  Mo.  467,  48  S.  W.  483; 
Seeley  v.  Bacon  (N.  J.  Eq.  1896), 
34  Atl.  139. 

"•Pouder  v.  Ritzinger,  119  Ind. 
597.  20  N.  E.  654. 
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void  because  not  executed  by  the  mortgagor's  wife,  it  was  held  that 
in  equity  the  original  mortgage  would  be  treated  as  in  force  just  aa 
if  no  satisfaction  of  it  had  been  made.^^^ 

If  money  is  borrowed  on  a  mortgage  for  the  purpose  of  paying 
off  a  former  mortgage  of  the  same  lands,  the  fact  that  an  interven- 
ing judgment  lien  was  overlooked  in  examining  the  title  will  not 
enable  the  mortgagee  to  set  up  in  equity  the  former  mortgage  after 
it  has  been  duly  discharged/^" 

Delay  on  the  part  of  a  mortgagee  in  seeking  relief,  or  an  attempt 
to  enforce  the  new  security,  with  knowledge  of  all  the  facts,  will 
preclude  him  from  obtaining  a  cancellation  of  a  discharge  of  his  first 
mortgage.*^* 

§  971a.  A  prior  mortgagee  who  has  in  good  faith  receiyed  pay- 
ment cannot  be  compelled  to  repay  the  mon^  on  the  ground  that 
it  was  fraudulently  obtained  from  some  other  person.  Thus  where 
one  loaned  on  a  forged  mortgage,  and  subsequently  the  borrower  ob- 
tained a  larger  loan  of  another  person  on  the  same  property  upon 
another  forged  mortgage,  from  the  proceeds  of  which  the  prior  mort- 
gage was  paid  so  that  the  last  mortgagee  should  have  a  first  mortgage^ 
neither  mortgagee  knowing  at  the  time  that  the  mortgages  were 
forged,  it  was  held  that  the  last  mortgagee  could  not  recover  of  the 
former  mortgagee  the  amount  paid  to  take  up  the  latter's  mortgage.'^'' 

§  971b.  A  forged  discharge  is  not  effectual  as  a  discharge  even 
in  favor  of  one  who  has  purchased  the  mortgaged  premises  in  the 
honest  belief  that  the  discharge  as  it  appeared  of  record  was  genuine. 
"That  title  to  property  cannot  be  taken  away  by  theft  is  a  principle 

'"*  Van  Sandt  v.  Alvis,  109  Cal.  165,  was  not  led  to  do  this  by  any  false 

41  Pac.  1014.  representations     or     inducements; 

""  Banta  v.  Garmo,  1  Sandf .  Ch.  what  was  done  appears  to  have  been 

383;  Anglade  v.  St.  Avlt,  67  Mo.  434.  done  for  his  supposed  benefit  and 

For  a  case  somewhat  different  where  at  his  request    Whether,  upon  the 

prior  liens  were  held  not  to  lose  facts,  a  court  of  equity  would  allow 

their  priority  to  a  Judgment,  in  con-  him  to  have  the  discharge  set  aside 

sequence  of  a  release,  see  Van  Duyne  and  the  first  mortgage  reinstated,  if 

V.  Shann,  41  N.  J.  Eq.  311,  7  Atl.  429.  he  had  applied  immediately  on  as- 

'^*  Seymour  v.  Mackay,  126  111.  341,  certaining  the  existence  of  the  in- 
18  N.  E.  552 ;  Childs  v.  Stoddard,  130  tervening  mortgage,  we  need  not  in- 
Mass.  110.  In  the  latter  case  the  quire.  He  did  not  do  so.  Knowing 
court  say:  that  there  was  a  mortgage  held  by 

'The  only  mistake  at  any  time  the  defendant  he  had  two  courses 

made  by  the  mortgagee  was  in  sur-  open  to  him:   1st.  To  apply  to  have 

rendering  his  note  and  in  allowing  the   record   vacated,   and   his   first 

hie  first  mortgage  to  be  discharged,  mortgage  restored;  2d.  To  rely  upon 

and  taking  a  new  note  and  mortgage  the  second  mortgage  he  had  received 

under  the  supposition  that  the  title  from  the  mortgagor.   He  chose  the 

had  remained  unchanged,  having  in  latter  course,  and  did  it  knowing  all 

fact  no  knowledge  of  the  interven-  the  facts."  Per  Endicott,  J. 

ing  mortgage,  although  he  had  con-  ""Walker  v.  Conant,  69  Mich.  321,. 

structive  notice  from  the  record.  He  37  N.  W.  292. 
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well  settled.  The  seller  can  convey  no  greater  title  than  he  himself 
possesses.  It  is  equally  well  settled  that  an  owner  of  property  will 
not  be  deprived  of  his  right  to  the  same  by  the  commission  of  a 
forgery;  and  this  is  true  even  where  the  claimant  under  the  forged 
instrument  had  no  notice  of  the  forgery,  and  honestly  believed  that 
it  was  honest  and  genuine.*'*^* 

X.  Farm  and  Construction  of  Discharge. 

§972.  Mode  of  effecting  a  disoharge."^* — ^Whenever  a  mortgage 
retains  its  common  law  character  of  a  conveyance  of  the  legal  es- 
tate,  a  discharge  should  be  effected  either  by  a  deed  of  reconveyance, 
or  by  an  entry  upon  the  records  in  the  manner  provided  by  statute. 
A  receipt  of  the  mortgagee,  though  executed  under  seal,  while  it  is 
evidence  of  payment  and  of  a  discharge  of  the  mortgage  by  reason 
of  the  payment,  does  not  after  breach  of  the  condition  revest  the 
title  in  the  mortgagor."*^  It  is  not  even  conclusive  of  payment,  but 
is  open  to  explanation.^®*  A  payment  actually  received  may  be  re- 
garded as  an  equitable  release  of  the  mortgage.***  A  mere  verbal 
agreement  by  a  mortgagee  to  execute  a  release,  though  made  for  a 
valuable  consideration  cannot  be  enforced,  as  it  is  void  under  the 
statute  of  frauds."*'* 

No  precise  formality  in  making  a  release  of  the  lien  of  a  mort- 
gage is  necessary.  It  may  be  effected  by  a  reconveyance,  although 
the  only  mode  provided  by  statute  is  for  an  entry  of  satisfaction  upon 
the  margin  of  the  record.  But  this  method  is  not  exclusive.  Be- 
lease  may  be  made  of  the  whole  or  of  a  part  of  the  mortgaged  prem- 
ises by  a  quitclaim  deed  from  the  mortgagee  to  the  mortgagor,***  or 
to  his  grantee  or  mortgagee.*** 

Ordinarily  a  conveyance  or  deed  of  release  or  quitclaim  by  the 
mortgagee  to  the  mortgagor,  or  to  the  owner  of  the  equity  of  re- 
demption, will  discharge  the  mortgage,  although  the  mortgagee  has 

■"Luther  v.  Clay,  100  Ga.  236,  28  22;  ParBons  v.  Welles,  17  Maes.  419; 
S.  B.  46,  39  L.  R.  A.  95,  citing  Sam-  Pearce  v.  Savage,  45  Me.  90. 
peyreac  V.  United  States,  7  Pet  222-  "•§  917;  Marriott  v.  Handy,  8 
240;  Van  Amringe  v.  Morton,  4  Gill  (Md.),  31;  Agnew  v.  Ren  wick, 
Whart  882;  D'Wolf  v.  Haydn,  24  27  S.  C.  562,  4  S.  B.  223. 
lU.  525;  Arrison  v.  Harmstead,  2  ""Leavitt  v.  Pratt,  53  Me.  147; 
Pa.  St  191;  Wallace  v.  Harmstad,  Phillips  v.  Leavitt,  54  Me.  405; 
44  Pa.  St.  492;  Gray  v,  Jones,  14  Parker  v.  Barker,  2  Met  423;  May- 
Fed.  83;  Reck  v.  Clapp.  98  Pa.  St  nard  v.  Hunt  5  Pick.  240,  6  Pick. 
581,  586;  Telegraph  Co.  v.  Daven-  489.  See,  however,  Malins  v.  Brown, 
port.  97  U.  S.  369,  372.  4  N.  Y.  403. 

"•  For   forms   of   discharges,   see  "•  Waters  v.  Waters,  20  Iowa,  363. 

Jones's  Forms  in  Conveyancing.  89  Am.  Dec.  540. 

■•^  See  Allard  v.  Lane,  18  Me.  9.  "•  Allen  v.  Leominster  Sav.  Bank, 

"» Perkins  v.  Pitts,  11  Mass.  125;  134  Mass.  580. 
Porter  v.  Hill,  9  Mass.  34,  6  Am.  Dec. 
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also  acquired  some  other  claim  or  title  to  the  premises,  as,  for  in- 
stance, the  equity  of  redemption,  upon  which  the  deed  might  operate. 
The  deed  would  pass  his  entire  title."*  But  the  instrument  will  be 
construed  according  to  the  intention  as  manifested  by  the  whole  bi" 
strument ;  and  therefore  where  a  mortgagee,  holding  an  independent 
title  by  a  subsequent  mortgage,  indorsed  upon  his  prior  mortgage 
a  discharge,  whereby  he  "released  and  forever  quitclaimed"  all  his 
"right,  title,  and  interest  in  and  to  the  within  described  premises," 
it  was  held  that  his  release  passed  only  his  interest  in  that  mortgage 
and  not  his  entire  interest.  The  natural  import  of  the  words  used 
was  satisfied  by  confining  the  effect  of  the  release  to  the  mortgage 
upon  which  it  was  written.*®^  But  a  mere  attachment  which  has 
not  ripened  into  a  title  would  not  be  discharged  by  a  mortgagee's  re- 
lease of  all  his  "right,  title,  claim,  and  demand  whatever'*  in  the 
mortgaged  premises."®®  The  mortgagee's  release  to  a  subsequent 
mortgagee  without  any  transfer  of  the  debt  operates  as  a  discharge 
of  the  prior  mortgage."®*  If  a  mortgagee  at  the  request  of  the 
owner  of  the  equity  of  redemption,  who  is  about  to  sell  the  prem- 
ises, executes  to  the  purchaser  a  bond,  conditioned  that  the  vendor 
should  save  the  grantee  harmless  from  all  cost  and  damage  in  con- 
sequence of  any  previous  incumbrance  upon  the  premises,  the  effect 
of  the  bond  is  to  release  the  land  from  his  mortgage."'® 

That  a  release  erroneously  recites  the  book  in  which  the  mort- 
gage is  recorded,  is  immaterial  if  the  mortgage  is  otherwise  suffi- 
ciently described."®^  A  discharge  of  a  mortgage  which  gives  the  date 
of  the  mortgage,  the  parties  thereto,  the  book,  page,  and  office  where 
and  the  time  it  Was  recorded,  is  operative,  though  the  mortgaged 
premises  are  not  correctly  described  therein."** 

§973.  When  a  mortgagee  has  received  payment  of  a  mortgage 
debt  aft^  maturity  withovt  releasing  the  mortgaged   premise^ 

wherever  the  common  law  view  that  holds  the  legal  estate  prevaUs 
he  becomes  a  trustee  of  the  mortgagor,  and  so  holds  the  title  until 
he  releases  it."**    He  has  of  course  no  equitable  interest,  but  he  is 

"•Woodbury  v.  Alkln,  13  111,  «89;        "•  Proctor  v.  ThraU,  22  Vt  262. 
Mutual    Build,    ft    Loan    Aseo.    v.        ^Commonwealth   v.    WUminetoB 

Wyeth,  105  Ala.  639,  17  So.  45;  Barr  ft  N.  R.  Co.  (Pa,  St.)  17  AU.  6. 
V.  Foster,  25  Colo.  28,  52  Pac.  1101.  "•>  MiUer  v.  Hickea,  92  Cal.  229,  28 

"'  Barnstable  Sav.  Bank  v.  Barrett  Pac.  339. 
122  Mass.  172;   Donlln  v.  Bradley,        **■  Armstrong  v.    Pelrae,   8   Burr. 

119  III.  412,  10  N.  E.  11;   Barr  ▼.  1898;   Robinson  v.  Cross.  22  Conn. 

Foster,  25  Colo.  28,  52  Pac.  1101.  See  171;  Den  v.  Dimon,  10  N.  J.  L.  156; 

f  884.  Wolfe  y,  DoweU,  21  Bftiaa.  103;  Smitb 

"•Lacey  y.  Tomlinson,  6  Day,  77.  v.  Doe,  26  Miea.  291;  McNair  v.  Pi- 

""Hill  y.  West,  8  Ohio»  222,  31  Am.  cot{e,  83  Mo.  57;  Bacon  v.  National 

Dec.  442;  Allen  y.  Leoo^nster  Say.  Qerman-Am.  Bank.  191  IlL  205,  60 

Bank,  134  Mass.  580.  N.  E.  846;  Bursett  y.  OsboriM,  172 
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liable  to  the  pesalties  imposed  by  irtatute  for  Bot  diBcbarging  the 
xnortgage  after  it  is  in  fact  paid;  and  he  ie  moreover  liable  to  an 
equitable  euit  to  compel  a  discbarge  or  reconveyance.'^^^  He  holds 
the  legal  seisin  in  trust  for  the  mortgagor,  and  the  court  will  not 
permit  him  or  those  claiming  under  him  to  set  up  this  legal  estate 
to  defeat  the  possession  of  the  cestui  que  trust.  The  equitable  es- 
tate of  the  mortgagor^  which  in  courts  of  equity  is  always  recognized 
and  is  protected  in  a  great  many  ways,  in  courts  of  law  obtains  rec- 
ognition by  the  fiction  of  regarding  the  mortgagee,  after  his  debt  is 
satisfied,  as  a  trustee  of  the  legal  estate  for  the  mortgagor.  After 
the  debt  is  paid,  the  legal  seisin  of  the  mortgagee  is  but  a  mere  formal 
title.  No  trust  will  be  raised  for  the  benefit  of  the  mortgagor  until 
the  purpose  for  which  the  mortgage  was  made  is  answered."*" 

§  974.  Where  a  mortgi^  is  regarded  as  merely  a  lien  upon  the 
land  and  not  a  conveyance  of  the  legal  estate^  a  discharge  may  be  made 
without  a  deed  ;"••  a  writing  not  under  seal  is  suflScient  ;"*^  and  pay- 
ment without  any  writing  in  fact  discharges  the  mortgage."*®  Even 
an  agreement  to  discharge  made  for  a  sufficient  consideration^  when 
the  debtor  has  fulfilled  his  part  of  the  agreement,  may  operate  as  a 
discharge,  upon  the  ground  that  equity  treats  as  done  that  which  a 
party  has  agreed  to  do;  therefore  where  the  mortgagee  agreed  ver- 
bally to  cancel  and  discharge  a  mortgage  in  consideration  that  the 
mortgagor  would  discharge  a  debt  due  him  from  a  third  person,  and 
the  mortgagor  discharged  his  claim,  it  was  held  that  the  mortgage 
was  thereby  discharged."**  Upon  the  same  principle  it  is  held  that 
a  mortgage  given  in  part  payment  of  the  price  of  other  land,  which 
by  agreement  is  to  be  conveyed  to  the  mortgagor  upon  the  cancelling 
of  that  agreement  by  mutual  consent,  is  itself  annulled  and  dis- 
charged unless  it  be  expressly  saved  and  continued.*®* 

An3rthing  which  amounts  to  payment  or  satisfaction  of  the  debt 
discharges  the  mortgage  lien.*^  If  a  judgment  for  the  debt  be  sat- 
in. 227,  50  N.  B.  206;  Rue  v.  Dole,  •"§  889;  Goodvln  v.  Nichols,  109 
107  111.  275.  WlB.  672,  85  N.  W.  501;  O'Donnell  ▼. 

■^McNair  v.  Plcotte,  33  Mo.  57;  Brand,  85  Wis.  97,  55  N.  W.  154; 
Qulnn  V.  Kellogg,  4  Colo.  App.  157,  Telford  v.  Frost,  76  Wis.  172,  44  N. 
35  Pac.  49.  W.   886;    aoldsmith  v.   Darling,   92 

'^  Harrison  v.  Eldridge,  7  N.  J.  L.  Wis.  363,  66  N.  W.  397;  Slaughter  v. 
392,  407,  per  Ch.  J.  Kinsey;  Shields  Bernards,  97  Wis.  184,  72  N.  W.  977. 
T.  liozear,  84  N.  J.  U  496,  per  Depue,  ■*  Grlswold  v.  Grlswold,  7  Lans. 
J*,  8  Am.  Rep.  256.  72.    And  see  Swain  v.  Seamens,  9 

•^  First  Nat.   Bank  t.  Krelg,  21    Wall.  254. 
Nev.  404,  32  Pac  641.  «"  Bveland  v.  Wheeler,  37  N.  Y. 

■^Headley  v.  Goundry,  41  Barb.    244. 
279;  Aclcla  v.  Ackla,  6  Pa.  8t.  228;        «»0tribling  v.  Splint  Coal  Co.  31 
Wentz  V.  Dehaven,  1  Berg.  ^  B.  312;     W.  Va.  82,  5  S.  E.  321. 
Wallis  V.  Long,  16  Ala.  738.  And  see 
Thornton  v.  Irwin,  43  Mo.  153. 
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isfied  out  of  other  property  of  the  debtor,  the  mortgage  is  discharged; 
and  if  one  afterwards  purchases  the  property  in  good  faith,  relying 
upon  the  records  as  showing  that  the  execution  had  been  returned 
as  satisfied,  no  inquiry  can  be  made  as  against  him  as  to  the  regu- 
larity of  the  proceedings  in  which  the  judgment  was  obtained.*" 
When  the  purposes  of  a  trust  deed  are  accomplished,  the  owner  oi 
the  land,  without  any  action  on  his  part,  is  vested  with  the  legal 
title,  and  can  maintain  ejectment  upon  it.**®* 

§  974a.  A  bequest  or  gift  of  a  mortgage  or  of  the  mortgage  debt 
to  the  mortgagor  discharges  the  mortgage  at  once  by  force  of  the 
will.*®*  In  like  manner  a  gift  by  the  mortgagee  of  part  of  the  mort- 
gage debt  to  be  applied  thereon  operates  at  once  to  extinguish  the 
mortgage  pro  tanto.*®*  If  a  release  of  a  mortgage  be  made  upon 
condition  that  the  mortgagee  be  paid  the  interest  on  the  mortgage 
during  life,  the  acceptance  of  it  amounts  to  a  stipulation  by  the 
mortgagor  to  perform  the  condition  on  which  the  gift  was  made; 
and  the  mortgagee,  on  the  mortgagor's  failure  to  pay  the  interest, 
may  revoke  the  gift,  and  have  the  satisfaction  set  aside.'®* 

§  976.  In  case  of  a  mortgage  of  indemnity,  when  indemnity  has 
in  fact  been  obtained,  although  not  by  a  compliance  with  the  terms 
of  the  contract  between  the  parties,  or  in  the  way  contemplated  by 
them,  the  object  of  the  mortgage  being  substantially  and  fully  ac- 
complished, the  mortgage  is  extinguished.*®^ 

§976.   Whether  a  general  release  from  all  claims  and  demands 

made  by  the  holder  of  a  mortgage  to  a  mortgagor  releases  the  mort- 
gage debt,  depends  upon  the  intention  of  the  parties.  That  the 
mortgage  debt  was  not  due  at  the  time,  and  that  the  mortgage  was 
not  delivered  up  or  cancelled,  are  reasons  for  supposing  that  the  in- 
tention was  not  to  release  the  mortgage  debt.*®*  A  mortgage  is  dis- 
charged by  the  creditor's  joining  with  others  in  a  release  under  seal, 
whereby,  for  value  received  and  in  consideration  of  one  dollar,  he 
releases  the  debtor  from  indebtedness,  "whether  on  book  account,  note 
of  hand,  or  any  other  way.''*®® 

It  is  competent  for  a  mortgagee  who  has  signed  a  general  release 
or  a  composition  paper  in  behalf  of  the  mortgagor  to  show  by  parol 

•"DriggB  v.  Slmson,  8  Thomp.  ft  ""Archambau  v.  Green,  21  Biinn. 

C.  786.  520;    Sergeant  v.  Ruble,   33   Biinn. 

•»  McNabb  v.  Young,  81  111.  11.  354,  23  N.  W.  536. 

«>•  Weeks  v.  Ostrander,  20  J.  &  S.  •"  Mclntyre  v.  Williamson,  1  Edw. 

512,  16  Abb.  N.  C.  143.  34. 

•"Carpenter  v.  Soule,  88  N.  Y.  251,  *»Van  Bokkelen  v.  Taylor,  62  N. 

42  Am.  Rep.  248.  Y.  105,  reversing  2  Hun,  138. 

•"Smith  V.  Smith,  8  N.  Y.  Supp. 
637. 
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evidence  that,  at  the  time  of  such  release,  he  was  not  the  owner  of 
the  mortgage,  having  previously  sold  it;  or  he  may,  in  the  same 
way,  show  that  the  validity  of  the  release  was  dependent  upon  a  con- 
sideration which  has  not  been  fulfilled.'^* 

§  977.  Surrender  of  defeasance. — When  a  mortgage  has  been  made 
by  giving  an  absolute  deed  and  taking  back  a  defeasance,  if  this  has 
not  been  recorded  the  parties  may  afterwards,  with  the  intent  to 
vest  the  estate  unconditionally  in  the  grantee  by  force  of  the  deed, 
surrender  and  cancel  the  defeasance,  and  the  estate  will  thereupon 
become  absolute  in  the  mortgagee,  without  any  further  act,  if  the 
transaction  be  fairly  conducted  and  no  rights  of  third  parties  have 
intervened.***  But  the  assignment  of  the  bond  of  defeasance  to  an 
assignee  of  the  mortgage  has  been  held  not  to  operate  as  an  extin- 
guishment of  the  equity  of  redemption;  but  the  decision  is  ques- 
tioned, and  it  is  difficult  to  see  why  such  assignment  should  not  have 
effect  equally  with  the  mere  surrender.**^  When  the  debtor  has  paid 
a  mortgage  made  in  the  form  of  an  absolute  conveyance,  and  the  de- 
feasance has  not  been  recorded  or  rests  in  parol,  the  only  relief  h 
in  a  reconveyance,  which  the  grantee  may  in  equity  be  compelled  to 
execute.*** 

If  such  transactions  occur  between  the  parties  as  would  render  it 
inequitable  that  the  grantor  should  redeem,  that  itself  in  such  case 
operates  as  a  cancellation  of  the  defeasance,  and  gives  the  deed  the 
effect  of  an  original  absolute  conveyance.*** 

§  978.  The  mortgage  lien  may  of  course  be  out  off  by  proper  pro- 
ceedings had  for  that  purpose  under  a  prior  incumbrance.    If  the 

mortgagor,  however,  acquires  such  prior  title,  he  would  generally  be 
estopped,  under  the  covenants  of  his  mortgage,  to  set  it  up.  But  if 
a  purchaser  from  the  mortgagor  who  has  simply  bought  the  estate 
subject  to  the  mortgage,  without  assuming  to  pay  it,  acquires  such 
prior  title,  an  intervening  mortgage  is  cut  off,  as  much  as  it  would 
be  if  the  purchase  had  been  made  by  some  one  having  no  interest  in 
the  estate.***  Even  if  the  purchaser  at  the  foreclosure  sale  pays  no 
money,  but  takes  a  deed  and  treats  the  subsequent  mortgage  as  a  lien 
and  continues  to  pay  interest  on  it,  his  recognition  of  it  binds  only 

•'•'Van    Bokkelen    v.    Taylor,    4  •"Kenton  v.  Vandergrlft,  42  Pa. 

Thomp.  ft  C.  422.  St.    339;    Sherwood    v.    Wilson,    2 

•"  Harrison  v.  Phillips  Academy,  Sweeny,  684. 

12  Mass.  456;  Rice  v.  Bird.  4  Pick.  ""West  v.  Reed,  55  111.  242;  Car- 

350,  n.;  Green  v.  Butler,  26  Cal.  595;  penter  v.  Carpenter,  70  III.  457. 

Seymour  v.  Mackay,  126  111.  341,  18  «"McCammon     v.     Worrall,     11 

N.  E.  552.  Paige,  99.  And  see  Bullard  v.  Leach, 

•"  Porter  v.  Millet,  9  Mass.  101.  27  Vt.  491.  See  §  74S. 
See  §S  852-866. 
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Jiimflelf  and  those  who  have  notice.  If  he  afterwards  conveys  the 
premises  by  warranty  deed  for  a  valuable  consideration,  a  purchaser 
without  notice  takes  the  entire  title  free  from  the  lien  of  the  subse- 
quent mortgage.®^* 

§  979.  A  verbal  agreement  to  release  a  mortgi^e,  to  be  sustained^ 
should  be  established  beyond  a  reasonable  doubt.  An  owner  of  land 
being  desirous  of  seUing  it  went  with  the  purchaser  to  the  mortga- 
gee, who  verbally  agreed  to  surrender  the  mortgage  for  other  secur- 
ity, and  told  the  purchaser  to  go  on  and  complete  the  purchase,  as 
he  had  made  an  arrangement  with  the  mortgagor  in  relation  to  the 
mortgage  debt.  The  purchase  having  been  made,  the  mortgagee  failed 
to  surrender  the  mortgage,  whereupon  the  purchaser  sought  to  com- 
pel him  to  cancel  it.  The  evidence  being  contradictory,  and  not 
showing  that  other  security  had  been  given  or  oflfered,  relief  was  re- 
fused.*^^ 

Though  such  an  agreement,  if  made  for  a  consideration,  may  bind 
the  parties  to  it,  it  does  not  bind  a  person  not  a  party  to  it;  and 
such  a  person  cannot  enforce  it  unless  he  was  induced  by  it  to  pur- 
chase the  property,  to  loan  money  upon  it,  or  to  do  some  act  pre- 
judicial to  his  interest.®^® 

But  the  mortgagee  is  bound  by  a  definite  written  agreement  with 
the  purchaser  to  release  the  portion  of  the  premises  about  to  be  con- 
veyed to  the  purchaser,  upon  the  payment  of  a  certain  sum;  andjf 
this  be  duly  recorded,  a  subsequent  sale  of  this  portion,  under  a  power 
of  sale,  after  payment  or  tender  of  the  amount  agreed  upon,  is  void.**^ 

§  980.   A  release  of  a  mortgage  may  be  limited  in  its  operation 

to  a  particular  person,  or  to  a  particular  demand,  so  as  merely  to 
give  priority  to  that  particular  person  or  demand  over  the  mortgage, 
and  leave  it  unaffected  as  to  others.®*®  Thus  where  a  mortgagee,  in 
pursuance  of  a  stipulation  made  in  the  mortgage  to  that  effect,  gave 
a  release  in  favor  of  the  United  States  to  enable  the  mortgagor  to 
commence  the  distillery  business,  which  stipulated  "that  the  lien  of 
the  United  States  for  taxes  and  penalties  should  have  priority  of 
said  above-mentioned  mortgage,  and  in  case  of  the  forfeiture  of  the 
distillery  premises,  or  any  part  thereof,  the  title  shall  vest  in  the 
United  States,  discharged  from  said  mortgage,  and  for  that  purpose 
the  said  party  of  the  first  part  does  hereby  remise  and  release*'  the 

•"  Wood  V.  McClughan,  4  Thomp.       «•  Snell  V.  Palmer,  12  111.  App.  337. 

ft  C.  420.  See  Porter  v.  Muller.  3  W.  Coast  619. 

•"  Stevenson  v.  Adams,  BO  Mo.  475.        «•  Cowen  v.  Loomls,  91  111.  132. 
As  to  evidence  to  support  an  agree-       •"Wood  v.  Wood,  61  Iowa,  2S6,  16 

ttient  for  a  release,  see  Crouch  v.  N.  W.  132. 
Meyer,  18  N.  Y.  Supp.  65. 
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moxl^gaged  premises^  it  was  held>  as  against  a  party  claiming  title 
under  a  junior  incumbrance,  that  the  instrument  did  not  operate 
as  a  general  release  of  the  premises  from  the  prior  mortgage,  but 
that  its  only  effect  was  to  give  the  government  a  priority  of  lien.^^ 

A  quitclaim  deed  obtained  by  the  mortgagor  from  the  mortgagee 
for  the  purpose  of  redeeming  the  property  from  a  foreclosure  sale 
made  for  an  instalment  of  interest,  will  not  be  construed  as  discharg- 
ing the  entire  mortgage,  when  such  was  not  the  intention  of  the  par- 
ties at  the  time.**^ 

Where  mortgaged  premises  are  conveyed  to  the  wife  of  the  mort- 
gagee and  the  wife  gives  a  mortgage,  in  which  the  husband  joins, 
which  recites  that  they  ^^ortgage  and  warrant^^  the  premises,  the 
latter  mortgage  does  not  in  the  absence  of  express  words  operate  to 
release  the  first  mortgage.*** 

§  981.  The  release  of  a  portion  of  the  mortgaged  premises,  upon, 
the  paym^t  of  proper  consideration,  does  not  discharge  or  affect 
the  mortgage  lien  upon  other  portions  of  the  land,  although  they  have 
previously  been  sold  ;•**  and  the  mortgagee  having  no  notice  of  the 
prior  conveyance  of  other  portions  of  the  premises  may  release  to  a 
subsequent  purchaser,  and  the  lien  of  the  mortgage  upon  the  land 
of  the  prior  purchaser  will  not  be  affected,  although  he  received  no 
payment  in  reduction  of  the  mortgage  debt  for  the  release.*"  But 
where  land  incumbered  by  mortgage  has  been  sold  to  successive  pur- 
chasers without  reference  to  the  mortgage,  so  that  the  parcels  sold 
are  liable  to  the  mortgage  debt  in  the  inverse  order  of  the  sales,  the 
release  of  the  mortgage  upon  the  second  parcel  sold  will  operate  as 
a  release  upon  the  first  parcel  sold.***  If  the  release  be  made  to  a 
third  person,  the  mortgagor  can  claim  no  benefit  from  it,  even  as  a 
discharge  of  that  part  of  the  land.  The  release  in  such  case  merely 
transfers  the  interest  of  the  mortgagee  in  that  portion  of  the  mort- 
gaged premises  to  his  grantee.**^    A  release  given  by  the  holder  of 

•*»  Flower  v,  Elwood,  66  lU.  438.  «» Stewart   v.   McMahan,   94   Ind. 

*°Mable  y.  Hatinger,  48  Mich.  341,  389;  Howard  v.  Burns,  73  Minn.8G6, 

12  N.  W.  198.  76  N.  W.  202;  Lynchburg  Perpetual 

^Center  v.  Elgin  City  Banking  Bldg.  ft  L.  Asso.  v.  Fellers,  96  Ya. 

Co.  186  111.  534,  57  N.  B.  439.  337,  31  S.  E.  505,  70  Am.  St  851. 

••  Bvertson  v.  Ogden,  8  Paige,  276.  •"  Wyman  v.  Hooper,  2  Gray,  141 ; 

See  85  72f-729;  New  England  L.  ft  Grover  v.  Thatcher,  4  Gray,  526. 

T.  Co.  V.  Stephens,  16  Utah,  385,  52  A  recital  in  a  release  of  a  portion 

Pac.  624.  of  the  mortgaged  property  that  the 

^  Patty  V.  Pease,  8  Paige>  277,  35  entire  debt  has  been  paid  is  not  con- 
Am.  Rep.  683;  Sherman  v.  Foster,  elusive  evidence  of  the  fact  recited. 
168  N.  Y.  587,  53  N.  E.  504;  McAfee  Anderson  v.  McCloud-Love  Live- 
V.  McAfee.  28  8.  C.  188,  5  S.  B.  593;  Stock  Co.  58  Neb.  670,  79  N.  W«  618. 
Hazle  y.  Bondy,  173  111.  302,  50  N.  E. 
671. 
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a  second  mortgage^  who  afterwards  acquires  title  to  the  first  mort- 
gage^ does  not  affect  his  rights  under  such  first  mortgage.*** 

As  between  the  parties  to  the  mortgage,  and  without  reference  to 
intervening  rights,  the  mortgagee  may  release  any  portion  of  the 
mortgaged  property  without  impairing  his  lien  upon  the  remain- 
der.*** There  is  no  obligation  on  his  part  to  first  exhaust  his  remedy 
on  the  other  realty  before  enforcing  his  claim  upon  a  portion  of  the 
mortgaged  premises  which  is  the  debtor's  homestead.  He  may,  after 
the  debtor  has  parted  with  all  the  balance  of  the  mortgaged  estate 
except  the  homestead,  release  such  other  realty  and  still  maintain 
his  lien  on  the  homestead.  Where  a  debtor,  after  mortgaging  his 
homestead  and  other  land,  was  thrown  into  bankruptcy,  and  the 
homestead  was  assigned  and  set  over  to  the  debtor,  and  the  assignees, 
on  their  application,  were  ordered  to  sell  the  other  realty,  and  they 
aold  one  piece  of  it  to  the  mortgagee  in  part  payment  of  the  mort- 
gage, and  he  released  other  parcels  except  the  homestead  to  the  as- 
signees, it  was  held  that  these  transactions  did  not  satisfy  and  can- 
cel the  whole  mortgage,  but  that  the  mortgagee  might  enforce  it  for 
the  balance  of  the  claim  against  the  homestead.*** 

A  power  reserved  to  a  mortgagor  to  convey  portions  of  the  mort- 
gaged property  upon  terms  and  conditions  stated  in  the  mortgage 
may  be  effectually  executed,  so  that  such  portions  of  the  property 
may  be  conveyed  by  the  mortgagor  free  from  the  lien  of  the  mort- 
gage, without  any  release  or  other  act  on  the  part  of  the  mortgagee."* 
It  is  only  necessary  that  the  mortgagor  shall  act  strictly  within  the 
terms  of  the  power  reserved  to  him.*** 

Under  a  mortgage  wherein  the  mortgagee  agrees  with  the  mort- 
gagor, his  representatives  and  assigns,  that  he  will  release  from  time 
to  time  any  portion  of  the  land  upon  being  paid  a  specified  sum 


•"Tarbell  v.  Page,  155  Mass.  256, 
29  N.  E.  585. 

"•Coutant  V.  Servoss,  3  Barb.  128; 
Souther  v.  Pearson  (N.  J.  Eq.),  28 
All.  450. 

"**  Chapman  v.  Lester,  12  Kan.  592. 

In  Iowa  it  is  provided  by  statute 
that  the  homestead  shall  be  sold  only 
to  supply  the  deficiency  remaining 
after  exhausting  the  other  property 
of  the  debtor  liable  to  execution,  in 
case  of  a  debt  contracted  prior  to 
the  purchase  of  the  homestead,  or  to 
supply  the  deficiency  remaining 
after  exhausting  the  other  property 
pledged  for  the  payment  of  the  debt 
in  the  same  written  contract,  in  case 
of  a  debt  for  the  payment  of  which 
the   homestead   is   expressly   made 


liable.  Code  1873,  §|  1992. 1993.  And 
see  Dickson  v.  Chorn,  6  Iowa,  10,  71 
Am.  Dec.  382;  Twogood  v.  Stephens, 
19  Iowa,  405. 

•"Weir  V.  Iron  Springs  Co.  27 
Colo.  389,  61  Pac.  619;  Vawter  v. 
Crafts,  41  Minn.  14,  42  N.  W.  483; 
Nims  V.  Vaughn,  40  Mich.  356;  Lane 
V.  Allen,  162  111.  426,  44  N.  E.  831; 
Chrisman  y.  Hay,  43  Fed.  552. 

•"Frash  v.  Glendy,  68  Ind,  364; 
Glendy  v.  banning,  68  Ind.  142; 
Saeger's  App.  96  Pa.  St  479;  Likes 
V.  Polk,  88  Iowa,  298,  55  N.  W.  328; 
Weir  V.  Iron  Springs  Co.  27  Colo. 
385,  61  Pac.  619;  Pierce  y.  Knee- 
land.  16  Wis.  706;  Hall  y.  Home 
Bldg.  Co.  (N.  J.  Eq.  1897)  37  AtL 
1019,  38  Atl.  449. 
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;>er  foot,  the  sums  paid  to  be  indorsed  on  the  mortgage  note,  the  pur- 
chaser of  a  part  of  the  mortgaged  land  is  entitled  to  a  release  on 
papng  the  specified  sum  without  interest.***  The  covenant  to  re- 
lease runs  with  the  land.***  The  mortgagor  is  not  entitled  to  a  re- 
lease unless  he  makes  demand  for  the  release  of  specific  lots  or  parts 
of  the  premises,  and  pays  or  tenders  the  price  stipulated***  at  the  time 
of  the  demand.*** 

The  tender,  moreover,  in  order  to  become  the  foundation  of  an 
action  in  equity,  or  of  a  decree  in  supplemental  proceedings,  must 
be  kept  good  by  bringing  the  money  into  court.**^ 

If  a  mortgage  upon  several  lots  of  land  apportions  the  incum- 
brance so  that  specified  sums  are  charged  upon  each  lot,  the  mort- 
gage debt  is  divided  into  the  several  sums  specified,  and  such  sums 
may  be  paid  separately  within  the  time  limited  for  payment,  and 
separate  discharges  may  be  required.*** 

If  the  agreement  for  a  partial  release  is  that  it  will  be  made  upon 
payment  of  a  sum  named  at  any  time  before  maturity,  the  mortgagor 
cannot  claim  the  benefit  of  the  stipulation  after  maturity,  and  the 
commencement  of  a  suit  to  foreclose  the  mortgage.***  Even  if  the 
privilege  is  not  expressly  limited  to  the  maturity  of  the  mort- 
gage, it  seems  that  a  partial  release  cannot  afterwards  be  demand- 
ed;*** for  it  would  be  a  fraud  upon  the  rights  of  the  mortgagee  to 
hold  that  the  mortgagor,  while  in  default  and  no  longer  endeavor- 
ing to  carry  out  his  contract,  should  be  permitted  to  select  out  the 
more  valuable  parts  of  the  land  and  redeem  them  by  paying  the  stipu- 
lated price,  and  leaving  the  less  valuable  parts  unredeemed.  Cer- 
tainly, after  a  foreclosure  suit  has  been  begun,  the  mortgagor's  right 
to  claim  releases  under  the  contract  is  gone.**^ 

But  on  the  other  hand,  construing  such  agreements  in  connection 
with  the  other  provisions  of  the  mortgage,  and  in  the  light  of  the 
manifest  purpose  which  it  was  designed  to  subserve,  it  may  be  neces- 
sary to  hold  that  the  right  to  a  partial  release  upon  the  stipu- 
lated terms  continues  until  the  mortgagee  has  fully  executed  the 
power  of  sale,  or  has  otherwise  foreclosed  the  mortgage.**^     The 

•»  Clark  V.  Fontain,  144  Maes.  287,  Weselman,  100  N.  Y.  609,  610,  2  N. 

10  N.  E.  831;   Neale  v.  Dempster,  E.  385;  Halpin  v.  Insurance  Go.  118 

179  Pa.  St.  569,  36  Atl.  338.  N.  Y.  165.  178,  23  N.  B.  482;  Day  v. 

^  Oammel  v.  Goode,  103  Iowa,  301,  Strong,  29  Hun.  505. 

72  N.  W.  531.  *~  Barge  v.   Klausman,   42   Minn. 

•"  McCk)mber  v.  Mills,  80  Cal.  Ill,  281.  44  N.  W.  69. 

22  Pac.  55.  "•Woodbum  v.  Gannon,  36  N.  J. 

"•  Commercial  Bank  v.  Hiller,  106  Eq.  69. 

Mich.  118.  63  N.  W.  1012.  •"Reed  v.  Jones.  133  Mass.  116. 

•^  Werner  v.  Tuch,  127  N.  Y.  217,  •**  Chrlsman  v.  Hay.  43  Fed.  552. 

27  N.  E.  845,  affirming  5  N.  Y.  Supp.  ••»  Vawter  v.  Crafts,  41  Minn.  14, 

219,  8  N.  Y.  Supp.  941;  Breunich  v.  42  N.  W.  483. 
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mortgagor  is  entitled  to  claim  a  release  of  a  stipulated  portion  of  tbe 
mortgaged  property  such  for  instance  as  the  homestead,  upon  the  pay- 
ment of  a  sum  named,  although  he  had  no  title  to  the  remaining 
portion  of  the  property,  there  being  no  OTidenoe  of  any  fraud  or  ex- 
press misrepresentations  on  his  pari*^' 

Where  a  mortgage  contains  a  reservation  to  the  mortgagor  of  the 
right  to  pay  oflf  the  mortgage  on  any  day  named  for  making  a  pay- 
ment of  interest,  and  a  purchaser  of  the  land  subject  to  the  mort- 
gage has  agreed  to  pay  the  mortgage  ^'as  soon  as  it  can  be  accord- 
ing to  its  terms,^'  it  is  the  duty  of  the  purchaser  to  avail  himself  of 
the  earliest  opportunity  to  pay  off  the  mortgage  at  which  the  mort- 
gagor could  have  paid  it.'** 

§  982.  The  effect  of  a  mortgagee's  making  a  partial  release  wkea 
he  has  actual  notice  of  a  sulraequent  incumbrance  upon  another  part 
is  elsewhere  considered  ;®**  but  it  should  be  stated  in  this  connection 
that  a  release  so  made  discharges  pro  tanto  his  own  claim  upon  the 
property  as  against  the  mortgagor,  and  as  against  any  third  person 
interested  in  any  part  of  the  remainder  of  the  property.***  But  it 
is  universally  held  that  the  mere  recording  of  a  subsequent  convey- 
ance or  incumbrance  is  not  notice  to  the  prior  mortgagee;  he  is  af- 
fected only  by  actual  notice.**^  Such  a  release  does  not  amount  to 
a  technical  discharge  of  the  part  conveyed ;  though  as  against  the 
mortgagee  giving  the  release  it  amounts  to  an  equitable  release  when 
equity  and  justice  demand  that  it  shall  so  operate.*** 

Upon  the  same  principle,  after  the  mortgaged  premises  have  passed 
to  several  devisees,  if  the  mortgagee  releases  one  devisee's  portion 
the  others  are  liable  only  for  that  share  of  the  debt  for  which  their 
portion  would  be  liable  had  no  release  been  made.***  And  so  if  the 
mortgagee  releases  the  mortgagor  from  personal  responsibility  for 
the  debt,  after  notice  of  his  conveyance  of  a  part  of  the  premises  so 
a  purchaser,  the  purchaser's  security  is  thereby  diminished,  and  it  is 

•"  Obern  v.  Gilbert,  6  Dak.  119,  5  orden  v.  Johnson,  14  N.  J.  Eq.  876; 

N.  W.  620.  Johnson  v.  Rice,  8  Me.  167 ;  Deuoter 

•^^  Likes  V.  Polk,  88  Iowa,  298,  55  v.  McCanus.  14  Wis.  307;   Iglehart 

N.  W.  328.  V.  Crane,  42  111.  261;  Patty  v.  Pease, 

••§§  72»-729.  8  Paige,  277,  36  Am.  Dec,  683;  Tay- 

^Meacham  v.  Steele,  93  111.  136;  lor  v.  Short,  27  Iowa,  361,  1  Am. 

Martin's  App.  97  Pa.  St.  85;   Igle-  Rep.  280 ;  Waters  v.  Waters,  20  Iowa, 

hart  V.  Crane,  42  111.  261;  Anderson  863,  89  Am.  Dec.  640;  Howard  Ins. 

V.  McCloud  Live  Stock  Commission  Co.  v.  Halsey,  4  Sandf.  666,  8  N.  T. 

Co.  58  Neb.  670,  79  N.  W.  613;  Guion  271,  59  Am.  Dec.  478;  Union  College 

v.  Knapp,  6  Paige  (N.  Y.),  35  Gas-  ▼.  Wheeler,  61  N.  Y.  88;  Mcllvaln  v. 

kill    V.    Sine,    13    N.    J.    Eq.    400;  Mut.  Asa.  Co.  98  Pa.  St  30;  Sarles 

George  v.  Wood,  9  Allen  (Mass.) .  80.  v.  McGee.  1  N.  D.  866,  48  N.  W.  231. 

•«  See  §  7t3;  also,  Bimie  v.  Main,  •«  Kendall  v.  Woodruff.  87  N.  Y.  1. 

29  Ark.  591;  Hoy  v.  Bramhall,  19  N.  •'•See  |§  79S^79B;  Gibson  v.  Mc- 

J.  Bq.  74,  663,  97  Am.  Dec.  687;  Van-  Cormick,  10  Gill  ft  J.  66. 
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therefore  held  that  the  portion  he  has  purchased  is  discharged  from 
the  lien  of  the  mortgage.*'® 

Owners  of  those  portions  of  the  mortgaged  estate  not  released  can* 
not  claim  an  entire  release  of  their  own  property  from  the  mortgage 
lien  because  of  a  partial  release  of  the  mortgaged  property,  but  they 
must  in  every  case  pay  their  fair  proportion  of  the  mortgage  debt. 
The  mortgage  security  at  most  is  affected  only  to  the  extent  of  the 
value  of  the  property  released,*'^ 

The  release  of  a  portion  of  the  mortgaged  premises  does  not  de- 
feat the  right  to  sell  the  remainder  under  a  power  of  sale.'**  It  only 
defeats  the  right  to  sell  the  portion  released.  The  purchaser  of  land 
at  a  foreclosure  sale  takes  no  title  to  the  land  so  released,  though 
without  notice  of  the  payment  and  release."** 

§  983.   The  personal  liability  of  the  mortgagor  may  be  released 

without  extinguishing  the  mortgage,  if  this  be  done  without  any  in- 
tention of  discharging  the  debt.'**  Such  a  release  of  personal  liabil- 
ity is  sometimes  made  when  the  mortgagor  has  sold  the  premises  to 
another  who  has  assumed  the  payment  of  the  debt,  and  the  mort- 
gagee is  willing  to  look  to  the  latter  and  the  property  for  the  satis- 
faction of  his  claim.'**  This  release  is  personal  merely,  and  does  not 
discharge  the  debt  or  the  mortgage.  Whether  the  intention  in  any 
case  was  to  discharge  the  debt  or  merely  the  personal  liability  is  a 
question  of  fact,  depending  upon  the  circumstances  of  the  case  or 
the  construction  of  the  release.'**  A  release  from  the  debt  without 
limitation  is  generally  a  discharge  of  the  mortgage,  because  the  debt 
is  the  principal  thing,  and  when  that  is  discharged  the  mortgage  is 
discharged  along  with  it.**^ 

The  release  of  one  joint  maker  of  a  note  secured  by  a  mortgage 
given  by  the  other  joint  maker  does  not  release  the  latter  from  his 
covenant  to  pay  the  debt  contained  in  the  mortgage.'*' 

If  the  mortgage  note  be  given  up  by  the  mortgagee  to  be  can- 
celled without  a  release  of  the  mortgage,  and  the  mortgagor  releases 
the  land  to  him,  the  transaction  is  open  to  the  inquiry  whether  the 


••  Coyle  V.  Davis.  20  Wis.  564. 

•>  Frost  V.  Koon,  30  N.  Y.  428; 
Stu3rvesant  v.  Hall,  2  Barb.  Oh.  151; 
Stevens  v.  Cooper,  1  Johns.  Ch.  425, 
7  Am.  Dec.  499;  Guion  v.  Knapp,  6 
Paige,  35,  29  Am.  Dec.  741;  Williams 
V.  Wilson,  124  Mass.  257. 

■"Durm  V.  Fish,  46  Mich.  812.  9 
N.  W.  429. 

*"  Huntington  v.  Grafton,  76  Tex. 
497, 13  S.  W.  542. 

"**  Donnelly  v.  Simonton,  13  Minn. 


301;  Hayden  v.  Smith.  12  Met  511; 
Colby  V.  Place.  11  Neb.  348;  Mason 
Y.  Beach.  55  Wis.  607,  13  N.  W.  884; 
Walls  V.  Baird,  91  Ind.  429.  quoting 
text;  Ellis  v.  Johnson,  96  Ind.  377. 

•"Bentley  v.  Vanderheyden.  35  N. 
Y.  677. 

«» Tripp  V.  Vincent,  3  Barb.  Ch. 
613,  614. 

«^See  §  727;  Armitage  v.  Wick- 
liiTe.  12  B.  Mon.  488. 

«•  Walls  V.  Baird,  91  Ind.  429. 
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purpose  of  it  was  to  discharge  the  mortgage  or  merely  to  release  the 
mortgagor  from  personal  liability.***  If  the  debt  was  not  in  fact 
paid,  and  the  land  was  still  to  be  charged  with  it,  the  mere  giving 
Tip  of  the  note  would  not  discharge  the  mortgage. 

The  surrender  of  the  mortgage  note,  in  consideration  of  a  release  of 
the  equity  of  redemption,  does  not  necessarily  discharge  the  mortgage 
lien.  As  against  an  intermediate  incumbrance,  this  transaction  would 
be  held  to  operate  merely  as  a  relinguishment  of  the  personal  obli- 
gation of  the  mortgagor,  and  not  as  a  satisfaction  of  the  mortgage.^^ 
In  like  manner  where  a  mortgagee,  who  has  acquired  the  equity  of 
redemption  from  one  who  has  purchased  it  from  the  mortgagor  and 
assumed  the  payment  of  the  mortgage,  releases  all  claims  and  de- 
mands arising  by  virtue  of  that  agreement,  neither  the  mortgage 
debt  nor  lien  is  discharged.**^ 

§  984.  Although  payment  of  the  debt  is  in  effect  a  disohai^  of 
the  mortgage,  a  release  of  the  security  does  not  of  itself  dischai^e 
the  debt,**^  A  deed  of  release  in  the  ordinary  form,  as  well  as  an 
entry  of  satisfaction  upon  the  margin  as  usually  made,  contains  an 
express  acknowledgment  of  the  payment  of  the  debt;  and  in  such 
case  this  would  be  prima  facie  evidence  of  the  discharge  of  the 
debt,***  and  perhaps  conclusive  evidence  of  it,  unless  fraud  or  mis- 
take be  shown  in  making  such  entry  or  release.***  But  this  is  other- 
wise if  the  release  contains  no  such  recital;  although,  if  the  purpose 
be  to  release  the  security  without  releasing  the  debt,  this  should  be 
distinctly  stated.  If  after  an  entry  of  satisfaction  the  debtor  con- 
tinues to  pay  interest  upon  the  same  debt,  and  the  creditor  continues 
in  possession  of  the  mortgage  bond  or  note,  the  presumption  of  pay- 
ment arising  from  such  entry  is  rebutted.***  If  the  mortgage  note 
be  left  outstanding,  and  there  is  no  evidence  that  the  release  was 
intended  to  operate  as  payment  of  the  note,  the  mortgagee  may  still 
collect  or  negotiate  the  note.*** 

§  985.  The  effect  of  a  release  or  discharge  of  a  mortgage  upon  the 
title  of  the  person  to  whom  the  release  is  made  is  in  general  merely 
to  extinguish  the  mortgage  lien,  and  to  leave  his  title  just  as  if  the 

••  Hemenway  v.  Bassett^  13  Gray,  Slooten  v.  Wheeler,  140  N.  Y.  624,  35 

378,  380.  N.  E.  583. 

•~  Baldwin  v.  Norton,  2  Conn.  161.  ~  W&de  v.  Howard,  11  Pick.  289, 

""Knowles  v.  Carpenter,  8  R.  I.  297;  Chappell  v.  Allen,  38  Mo.  213; 

548.  Fleming  v.  Parry,  24  Pa.  St  47.  And 

•"Van  Deusen  v.  Frink,  15  Pick,  see  Cross  v.  Stahlman,  43  Pa.  St 

449;  Sherwood  v.  Dunhar,  6  Cal.  53;  129. 

Bdglngton  v.  Hefner,  81  111.  341.  ~  Fleming  v.  Parry,  24  Pa.  St  47. 

•"Burke  v.  Snell,  42  Ark.  57;  Van  •••Van  Deusen  v.  Frink,  15  Pick. 

449. 
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mortgage  had  never  existed.  Sometimes,  in  order  to  protect  the  per- 
son who  has  paid  for  the  release,  it  is  necessary  to  regard  the  mort- 
gage title  as  still  subsisting  in  him,  but  this  is  exceptional  when  the 
release  is  made  to  the  owner  of  the  equity  of  redemption.  Where  a 
mortgagor  and  mortgagee  had  joined  in  making  a  second  mortgage 
to  another  person,  who  afterwards  entered  for  the  purpose  of  fore- 
closure, and  after  the  lapse  of  three  years  and  more  made  a  deed 
of  release  to  them,  the  effect  of  it  was  held  to  be  merely  to  replace 
the  estate  in  them  as  they  held  it  before  making  the  second  mort- 
gage, and  to  restore  them  to  the  original  relation  of  mortgagor  and 
mortgagee.''^ 

§  986.  A  mortgagee  who  stands  by  at  a  sale  of  a  part  or  the  whole 
of  the  premises  by  the  mortgagor,  and  acquiesces  in  a  sale  of  the 
entire  title  to  the  property  without  making  known  his  mortgage,  and 
receives  the  price,  cannot  set  up  his  mortgage  against  the  purchaser ; 
as  to  him,  the  mortgage  is  discharged.***  In  like  manner  if  he  per- 
mits the  mortgagor  to  sell  the  mortgaged  land,  under  the  promise 
to  pay  him  from  another  fund,  the  purchaser  takes  the  land  dis- 
charged of  the  mortgage,  although  the  mortgagee  obtains  nothing 
from  such  fund.*** 

§987.  Belease  wrongfully  obtained. — ^Where  a  release  was  exe- 
cuted and  sent  to  an  agent  to  be  delivered  upon  payment  of  the  debt, 
and  the  owner  of  the  property  procured  possession  of  it  upon  a  prom- 
ise to  pay  the  sum  due  in  a  few  weeks,  which  he  neglected  to  do,  it  was 
held  that  the  release  was  inoperative,  and  could  not  take  effect  until 
payment  of  the  mortgage  debt.*^*  A  release  obtained  by  undue  influ- 
ence is  void  and  will  be  set  aside.*^^ 

The  entry  of  satisfaction  of  the  mortgage  upon  the  record  will 
protect  a  subsequent  bona  fide  purchaser  of  the  land  from  the  mort- 
gagor, although  the  mortgagee  had  negotiated  the  mortgage  note  to 
a  third  person,  if  the  purchaser  had  no  notice  that  the  note  was  not 
paid,*^*  and  is  not  chargeable  with  notice  through  neglect  to  require 
the  surrender  of  it. 

If  the  holder  of  a  mortgage  under  an  unrecorded  assignment  has 
knowledge  that  the  mortgagee  has  wrongfully  discharged  it,  and  takes 

*  •^  Baylies  v.  Bussey,  5  Me.  153.  **  Worthlngton  v.  Major,  94  Mich. 

"•  M'Cormlck  v.  Dlgby,  8  Blackf.  325,  54  N.  W.  303. 

99;  Curtlss  v.  Tripp,  Clarke,  318.  "'Cornog  v.  Puller,  30  Iowa,  212; 

*"  Taylor  v.  Cole,  4  Munf.  351,  6  Bank  of   Indiana  v.   Anderson,   14 

Am.  Dec.  526.  Iowa,  544,  83  Am.  Dec.  390;  Ayers  v. 

^*  Hale  V.  Morgan,  68  111.  244.   And  Hays,  60  Ind.  452;    Bacon  v.  Van 

see  Harris  v.  Boone,  69  Ind.  300.  Schoonhoven,  87  N.  T.  446. 
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no  Btep%  to  hare  it  restored  to  record,  he  is  guilty  of  laches,  and  can- 
not  claim  as  against  a  subsequent  bona  fide  purchaser.*'* 

A  forged  release  does  not,  of  course,  affect  the  mortgage  lien..  It 
is  not  necessary  that  the  mortgagee  should  execute  and  record  any 
instrument  to  counteract  the  forgery,  though  it  would  be  prudent  for 
him  to  give  such  notice.  It  would  be  his  duty,  however,  to  inform 
all  persons  who  might  apply  to  him  for  information  that  the  re- 
lease is  a  forgery.*'*  Neither  is  it  necessary  that  he  should,  within 
any  particular  period,  commence  proceedings  at  law  or  in  equity 
aganist  the  forger,  or  any  one  claiming  under  him,  to  vindicate  his 
title.    He  may  rest  upon  the  strength  of  his  title.*'* 

-A  release  of  a  mortgage  obtained  by  the  mortgagor  without  fraud 
or  undue  influence  to  enable  him  to  sell  the  land  and  give  a  clear 
title  is  valid  and  binding.*'* 

§  8S8.  The  debtor  who  demands  a  release  of  a  m<Hrtgage  should 
tender  the  instrument  to  be  executed,  and  also  the  expenses  of  its 
execution;*"  and  if  satisfaction  be  entered  upon  the  margin  of  the 
record  he  should  offer  to  pay  the  expenses  of  this. 

§  988a.  A  bill  in  equity  may  be  maintained  under  some  circum- 
stances to  compel  a  cancellation  of  a  mortgage  which  has  been 
paid.*'®  Thus  such  an  action  is  maintainable  by  a  purchaser  of  land 
upon  execution  sale  to  obtain  the  cancellation  of  a  mortgage  which  has 
been  continued  on  record  after  payment  for  the  purpose  of  defraud- 
ing creditors.*'* 

Payment  or  satisfaction  of  the  mortgage  debt  must  be  shown  be- 
fore this  equitable  relief  will  be  given.  The  fact  that  a  mortgage 
has  become  or  is  invalid  and  cannot  be  enforced,  either  in  law  or 
equity,  is  not  sufGicient  ground  for  a  decree  in  equity  that  the  mort- 

^*  Viele  V.  Judson,  15  Hun,  328.  enforce  his  mortgage,  the  purchaser, 

"*  Chandler  v.  White,  84  111.  435.  through  his  silence  and  Inactivity. 

•»  Chandler  v.  White,  84  111.  435;  being  Justified  in  dealing  with  the 

Meley  v.  Collins,  41  Cal.  663.  On  the  property   as   though   the  mortgage 

other  hand,  in  Costello  v.  Meade,  55  had  been  properly  discharged. 

How.  Pr.  356,  the  Supreme  Court  of  "« McMillan  v.  McMillan,  184  IlL 

New  York,  in  a  case  where  a  forged  230,  56  N.  E.  302. 

satisfaction  of  a  mortgage  had  been  ^  See    Pettengill    v.    Mather,    16 

executed  and  filed  in  the  register's  Abb.  Pr.  399. 

office,  and  the  mortgage  marked  sat-  '"Maaaaohuaetts:  Stat.  1882,  ch. 
isfied  of  record;  and  the  mortgage  237,  L.  R.  1902,  ch.  183,  §  15;  Tar- 
was  afterwards  assigned  to  a  bona  bell  Pet.  160  Mass.  407:  Short  v. 
fide  purchaser,  and  afterwards  the  Caldwell,  155  Mass  57. 
premises  were  purchased  by  a  per-  *"  Remington  FtLper  Co.  v.  0^- 
Gon  relying  upon  the  record  that  the  Dougherty,  81  N.  T.  474.  And  see 
mortgage  had  been  discharged ;  held  Shaw  y.  Dwight,  27  N.  T.  244,  84  Am. 
that  the  assignee  could  not  enforce  Dec.  275;  Raddifle  t.  Rondey,  2 
his  mortga«^,  because  he  had  not,  as  Barb.  Ch.  23;  Kelly  v.  Martin,  107 
soon  as  he  discovered  the  forgery,  Ala.  479,  18  So.  132. 
taken  steps  to  correct  the  record  or 
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gage  be  snrrendered  or  eztinguisbed.  Whatever  is  equitably  due  must 
be  paid.  A  party  coming  into  a  court  of  equity  for  relief  must  him- 
self do  equity.'®*  Therefore  it  is  that  such  a  bill  must  usually  be 
in  form  and  efiEect  a  bill  to  redeem.  That  the  mortgage  debt  is  barred 
by  the  statute  of  limitations  is  no  ground  for  allowing  the  mortgage 
debtor  a  discharge  of  the  mortgage  without  payment.*®^  But  one 
who  has  purchased  the  land  without  actual  knowledge  of  the  mort- 
gage is  entitled  to  have  such  mortgage  discharged  without  payment. 
The  doctrine  that  equity  will  not  compel  a  discharge  without  actual 
payment  applies  only  when  complainant  personally  owes  the  debt 
which  the  mortgage  was  given  to  secure.'®* 

XI.  Entry  of  Satisfaction  of  Record. 

§  988.  Proyision  is  generally  made  for  the  discharge  of  a  mort- 
gage when  paidy  either  by  brief  entry  upon  the  margin  of  the  record 
of  the  mortgage,  signed  by  the  holder  of  it,  or  by  his  executing  a 
certificate  of  satisfaction,  which  is  recorded  at  length  with  a  proper 
reference  to  and  from  the  record  of  the  mortgage.  The  record  then 
becomes  a  conveyance  within  the  meaning  of  the  recording  acts.**** 
An  abstract  of  the  statutory  provisions  for  the  discharge  of  mort- 
gages is  here  given.  In  general,  it  may  be  said  that  the  entry  or 
ijertificate  provided  for  may  be  made  by  the  person  who  is  authorized 
to  receive  payment  of  the  mortgage,  or  who  could  properly  execute 
a  deed  of  release  of  the  premises. 

It  is  not  only  the  right,  but  the  duty,  of  the  owner  of  the  equity  of 
redemption,  as  between  him  and  third  parties  having  no  notice  that 
the  mortgage  is  paid,  to  procure  evidence  of  payment  to  be  put  upon 
record,  and,  if  he  fails  to  do  so,  and  the  mortgage  is  apparently 
regularly  foreclosed,  an  innocent  purchaser  under  such  foreclosure, 
if  his  evidence  of  title  be  first  recorded,  will  be  protected.'®* 

The  request  to  enter  satisfaction  of  record  may  be  made  by  the 
owner^s  agent  duly  authorized.  If  the  holder  of  the  mortgage  doubts 
the  agent's  authority,  he  should  place  his  refusal  to  enter  satisfac- 
tion on  that  ground,  and  should  demand  evidence  of  the  authority.'®' 

Under  statutes  which  require  the  holder  of  the  mortgage  upon  re- 
ceiving payment  to  enter  satisfaction  upon  the  record,  such  entry 
is  the  act  of  the  holder  of  the  mortgage,  not  of  the  recorder.     He 

*•  TuthlU  V.  Morris,  81  N.  Y.  94.  •*  Bausman  v.  Bads»  46  Minn.  148, 

«»  §  1204.  48  N.  W.  769. 

•"Kingman  v.  Sinclair.  80  Mich.  ~Bell  v.  Wilkinson,  65  Ala.  477; 

427,  45  N.  W.  187;  Booth  v.  Hosklns,  Lamar  v.  Smith,  129  Ala.  418,  29 

75  Cal.  271,  17  Pac.  225.  So.  576. 

•"Bacon  v.  Van  Schoonhoven,  19 
Hun,  158,  87  N.  Y.  441. 

67— Jones'  Mobt. 
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is  merely  the  custodian  of  the  records.  Though  he  attests  the  entry, 
this  does  not  constitute  a  judicial  determination  of  the  fact  that  the 
mortgage  has  been  satisfied.  If  by  mistake  the  entry  is  made  upon 
the  margin  of  the  record  of  a  mortgage  between  the  same  parties, 
but  not  held  by  the  person  who  makes  the  entry,  the  real  owner  of 
the  mortgage  may  show  that  such  entry  was  made  through  mistake 
by  an  unauthorized  person,  even  as  against  a  bona  fide  purchaser  of 
the  property  for  value  without  notice  of  the  mortgage.^'*  Of  course 
the  holder  of  the  mortgage  is  not  bound  by  a  discharge  of  record 
entered  by  an  agent  through  fraud  or  forgery,  unless  estopped  by 
some  act  of  his  own  which  may  have  misled  an  innocent  purchaser.*^' 
These  statutes  generally  provide  also  for  the  recovery  of  a  pen- 
alty from  the  person  who  has  refused  or  neglected  to  discharge  a 
mortgage  after  having  received  payment  of  it.  This  is  a  means  of 
compelling  a  discharge,  in  addition  to  the  relief  that  may  be  had 
under  the  general  jurisdiction  of  courts  of  equity.*®*  The  purpose 
of  the  penalty  is  not  only  to  indemnify  the  mortgagor,  but  to  punish 
the  mortgagee.***  A  statute  imposing  a  penalty  for  not  discharging 
a  mortgage  after  full  performance  of  the  condition,  means  so  far  as 
the  condition  is  legal  and  binding.  The  amount  payable  to  effect  a 
full  performance  may  be  disputed.*** 

§  990.  An  action  for  the  recovery  of  jthe  statutory  penalty  for 
neglecting  to  discharge  a  mortgage  is  a  penal  action,  and  calls  for 
a  strict  construction.**^  The  petition  or  complaint  should  show  that 
the  conditions  of  the  mortgage  have  been  fulfilled.  An  allegation 
of  a  tender  of  the  amount  due  and  of  a  refusal  of  this  does  not  dis- 
close a  cause  of  action.***  Payment  in  some  form  must  be  proved  in 
order  to  sustain  the  action.***  The  action  should  be  brought  against 
the  person  who  has  the  power  legally  to  discharge  the  mortgage, 
whether  he  be  the  mortgagee  or  an  assignee  or  other  holder  of  the 
mortgage.***  It  is  erroneous  when  an  assignee  holds  the  mortgage 
to  join  with  him  in  the  action  the  mortgagee,  or  any  one  else  who 

"•  Brown  v.  Henry,  106  Pa.  St.  262.  Jarratt   v.    McOabe»    75    Ala.    325; 

'^  Lancaster  v.  Smith,  67  Pa.  St  Gree&berg  v.  Union  Nat  Bank,  5  N. 

427.  D.  483,  67  N.  W.  597. 

"•Barnes  v.  Camack,  1  Barb.  392;  •"Crumbly  v.  Bardon,  70  Wia.  S85. 

Beach  v.  Cooke.  28  N.  Y.  508,  86  Am.  86  N.  W.  19. 

Dec.   260;    Sutherland  v.   Rose,   47  •"Black  v.  Smith,  25  Colo.  67,  52 

Barb.  144;  Beecher  v.  Ackerman,  1  Pac.  1108;  Martin  v.  Fowler.  51  S. 

Abb.  Pr.  N.  S.  141.  C.  164,  28  S.  B.  312. 

"•Bngle  V.  Hall,  45  Mich.  57,  7  N.  "*Bwing  v.  Shelton,  34  Mo.  518; 

W.  239.  Perkins  v.  Matteson,  40  Kan.  165. 

"•Wllber  V.  Pelrce,  56  Mich.  169,  19  Pac.  633;   Daniels  v.  Densmore, 

22  N.  W.  316.  32  Neb.  40,  48  N.  W.  906,  quoting 

"^  Stone  V.  Lannon,  6  Wis.  497;  text. 
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could  not  execute  satisfaction  of  the  mortgage.**'  When  the  mort- 
gage is  in  the  form  of  a  trust  deed,  the  trustee,  being  the  person 
who  has  the  authority  to  enter  satisfaction,  is  the  one  liable  for  neg- 
lect or  refusal  to  do  so.  An  assignee  of  a  mortgage,  by  an  assign- 
ment riot  recorded,  is  not  subject  to  the  statutory  penalty  for  failure 
to  enter  satisfaction.***  The  penalty  cannot  be  recovered  of  one  who 
has  no  interest  in  the*  m9rtgage  or  the  debt  secured,  and  has  no 
means  of  knowing  that  he  was  in  default  in  not  giving  a  discharge, 
though  it  appears  of  record  in  his  name.**^  Where  an  assignee  of  a 
mortgage  has  negligently  omitted  to  provide  himself  with  authority 
to  satisfy  a  mortgage  of  record  on  payment  of  the  debt,  he  is  liable 
for  the  costs  of  a  suit  instituted  to  obtain  a  judicial  satisfaction  of 
it.***  The  statutes  apply  to  an  assignee  of  a  mortgage  without  re- 
gard to  the  form  of  the  assignment.  One  to  whom  the  note  or  debt 
is  transferred  becomes  the  owner  of  the  security,  and,  on  being  paid 
the  note  or  debt,  he  may  be  required  to  acknowledge  satisfaction  of 
the  mortgage,  and  it  is  his  duty,  if  needs  be,  to  provide  himself  with 
authority  to  satisfy  the  mortgage  of  record.*** 

As  a  mortgage  to  several  persons  who  are  partners  may  be  dis- 
charged by  any  one  of  them,  a  request  to  one  is  sufficient,  and  all 
the  members  are  jointly  Htible  to  the  penalty  for  failure  of  one  to 
enter  satisfaction.^** 

After  the  penalty  for  neglecting  to  discharge  a  mortgage  of  rec- 
ord after  request  has  been  once  incurred,  a  subsequent  entry  of  sat- 
isfaction, even  if  entered  before  suit  is  brought  for  the  penalty,  is 
no  defence  ;^*^  neither  is  it  any  defence  that  the  mortgagor  has  sub- 
sequently conveyed  the  land  to  the  mortgagee,  and  the  deed  has  been 
recorded.^** 

§991.  The  holder  of  a  mortgage  renders  himself  liable  to  the 
statutory  penalty  for  refusing  to  release  a  mortgage  upon  a  suffi- 


"*  Galloway  v.  Litchfield,  8  Minn. 
188. 

"•Low  V.  Pox,  56  Iowa,  221,  9  N. 
W.  131. 

"'Murphy  v.  Fleming,  69  Mich. 
185,  36  N.  W.  787. 

""Hillman  v.  Stumph,  WilB. 
(Ind.)  285;  Daniels  v.  Densmore,  32 
Neb.  40,  48  N.  W.  906,  quoting  text. 

"•Daniels  v.  Densmore,  32  Neb. 
40,  48  N.  W.  906.  Mr.  Justice  Max- 
well said:  "The  only  party  who  can 
enter  this  satisfaction  is  the  one 
who  owns  and  receives  the  debt.  It 
may  be  said  that,  as  he  is  not  the 
assignee  of  record,  his  acknowledg- 
ment of  satisfaction  would  be  of  no 
avail;    but  that  is  not  true.    The 


entry  of  satisfaction  may  show  that 
the  notes  secured  by  the  mortgage 
have  on  such  a  day  been  paid  to  the 
assignee,  who  was  then  the  owner 
thereof,  and  such  notes  are  now  ex- 
hibited to  the  clerk.  No  particular 
form  of  words  is  necessary  to  show 
the  satisfaction,  but  it  must  appear 
that  the  debt  has  been  paid  and  sat- 
isfied, and  hence  that  the  mortgage 
was  cancelled  and  annulled." 

^"  Renf ro  v.  Adams,  62  Ala.  302,  2 
South.  L.  J.  207. 

^^  Deeter  v.  Crossley,  26  Iowa.  180. 

'"Deeter  v.  Crossley,  26  Iowa,  180; 
Hall  V.  Hurd,  40  Kan.  740,  21  Pac. 
585,  quoting  text 
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cient  tender,  although  he  claims  that  the  tender  is  insufficient,  and 
it  80  appears  from  the  mortgage  note  by  a  strict  computation,  if  in 
fact  it  be  sufficient ;  as,  for  instance,  where  the  holder  of  the  mort- 
gage took  it  after  its  maturity,  and  after  several  payments  had  been 
made,  with  the  understanding  between  the  parties  that  they  were  in 
full  satisfaction  of  the  yearly  interest,  although,  by  reason  of  being 
made  after  the  time  when  the  interest  was  due,  these  payments,  if 
applied  at  large,  would  not  have  the  effect  of  fully  satisfying  the 
interest.'^®* 

The  statutory  penalty  for  refusing  to  discharge  a  mortgage  after 
a  proper  tender  and  request  applies  to  all  mortgages,  whether  large 
or  small;  and  it  is  immaterial  that  the  amount  of  the  penalty  is 
more  than  the  amount  due  on  the  mortgage.'®^  It  is  immaterial,  too, 
whether  the  mortgage  is  paid  voluntarily  or  is  enforced  by  suit.  The 
penalty  may  just  as  well  be  enforced  when  the  mortgage  is  paid 
upon  a  judgment.*^®* 

But  it  has  been  held  that  in  an  action  for  not  entering  satisfac- 
tion on  a  mortgage  the  jury  may  and  should  consider  whether  the 
refusal  to  discharge  it  was  wanton  and  oppressive,  or  the  result  of 
an  honest  doubt.^®"  It  is  questionable  whether  this  broad  statement 
would  be  generally  sustained  under  the  statutes  now  in  force;  but 
the  mortgagee  will  never  be  adjudged  liable  to  a  penalty  for  refus- 
ing to  discharge  a  mortgage  if  he  has  in  fact  any  substantial  ground 
for  so  refusing;  as,  for  instance,  when  he  can  justify  his  refusal  on 
the  ground  that,  although  the  mortgage  debt  had  been  paid,  the  costs 
of  a  suit  brought  by  him  to  enforce  the  payment  had  not  been  paid."^^^ 
Nor  will  the  statutory  penalty  be  imposed  when  there  has  been  an 
honest  difference  between  the  parties  regarding  their  rights.'*"  But 
a  mortgagee  incurs  the  penalty  if  his  failure  to  enter  satisfaction 
resulted  from  inadvertence  or  indifference,  although  it  was  not  wil- 
ful and  intentional.*^*^*    No  recovery  can  be  had  when  the  mortgage 

^*  Barnard  v.  Harrison,  30  Mich.  '^  Burrows  v.  Bangs,  34  Mich.  304; 

8.    See  Mercantile  Trust  ft  Deposit  Parkes  v.  Parker,  57  Mich,  57.  23  N. 

Co.  V.  Pickerel],  99  N.  C.  139,  5  S.  B.  W.  624;  Scott  v.  Field.  75  Ala.  419; 

417,  where  a  trustee  in  a  deed  of  Canfleld  v.  Conkllng,  41  Mich.  371. 

trust  refused  to  discharge  the  mort-  2  N.  W.  191;  Myer  v.  Hart,  40  Mich, 

gage  because  he  claimed  compensa^  517.  29  Am.  Rep.  553. 

tlon  for  his  services  in  accordance  ^  Renf ro  v.  Adams,  62  Ala.  302.  2 

with  the  terms  of  the  deed.  South.  L.  J.  207.    See  Hartshorn  v. 

'"*  Collar  V.  Harrison,  28  Mich.  518.  Davis,  174  Mass.  34,  54  N.  E.  244. 

^"  Verges  v.  Oiboney,  47  Mo.  171.  where  a  mortgagee  though  ackno^- 

See  Lewis  v.  Conover,  21  N.  J.  Eq.  edging  full   payment  if  the  mort- 

230.  gagee  refused  to  sign  and  discharge 

^Haubert  v.  Haworth,  9  Phila.  unless  the  mortgagor  would  go  to 

123.  her  attorney  In  Boston,  and  was  held 

^"Emerson  v.  Oilman,  .44  N.  H.  liable  in  an  action  of  tort  for  sacb 

235.   And  see  Lewis  v.  Conover,  21  refusal. 
N.  J.  Eq.  230. 
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ha^  not  actually  been  paid^  but  the  mortgagee  has  united  the  legsH 
and  equitable  estates  in  himself  by  purchasing  the  equity  of  redemp- 
tion."« 

A  mortgagee  is  liable  to  the  penalty  for  not  discharging  a  mort- 
gage where  he  has  assigned  a  negotiable  promissory  note  secured  by 
the  mortgage  without  assigning  the  mortgage^  or  without  having  a 
formal  assignment  of  it  recorded,  and  he  has  thus  placed  it  beyond 
his  power  properly  to  make  a  dischargeJ^^ 

In  an  action  for  the  penalty  it  appeared  that  the  purchaser  of 
land  subject  to  a  mortgage  made  by  another  after  paying  the  mort- 
gage debt  requested  the  mortgagee  to  discharge  it  of  record;  The 
latter  thereupon  gave  a  satisfaction  piece  to  the  mortgagor,  but  it 
was  never  recorded;  and  when  the  owner  of  the  land  again  applied 
to  him  to  execute  a  discharge,  he  said  nothing  of  his  having  exe- 
cuted such  an  instrument,  and  neglected  to  execute  another.  The 
jury  were  correctly  instructed  that,  if  they  believed  the  satisfaction 
piece  was  given  to  the  mortgagor  to  be  kept  in  his  pocket,  and  to 
be  used  as  a  defence  to  an  action  for  the  penalty,  and  not  to  be  re- 
corded as  a  discharge  of  the  mortgage,  it  was  a  fraud  upon  the  owner, 
and  no  defence  to  the  action;  and  moreover  that  the  fraud  might 
be  inferred  from  the  circumstances.^^' 

Matters  of  excuse  or  justification  of  refusal  to  enter  satisfaction 
must  be  specially  pleaded,  and  cannot  be  given  in  evidence  under  a 
general  denial.^^* 

A  mortgagee  who  has  assigned  his  mortgage  before  receiving  a 
request  .to  enter  satisfaction  of  record  is  not  liable  to  the  statutory 
penalty.''** 


XII.  Statutory  Provisions  for  Entering  Satisfaction  of  Record. 

§  992.   Alabama.^*^ — ^A  mortgagee  must,  at  the  request  in  writing 
of  the  mortgagor,  enter  satisfaction  upon  the  margin  of  the  record. 


"•  Phelps  V.  Relf e,  20  Mo.  479.    . 

»"  Perkins  v.  Matteson,  40  Kan. 
165,  19  Pac.  633. 

~  Eaton  V.  Ck)peland,  17  Wis.  218. 

"» Petty  V.  Dill,  53  Ala.  641. 

"*  Harris  v.  Swanson,  67  Ala.  486. 

"*Code  1886.  §§  1868,  1869,  Laws 
1898-9,  p.  26.  The  request  contem- 
plated Is  simply  a  notice  that  per- 
formance of  the  duty  Is  required. 
Jordan  v.  Mann,  57  Ala.  595;  Clark 
V.  Wright,  123  Ala.  594,  26  So.  501. 
No  particular  form  of  request  is  ne- 
cessary. Jordan  v.  Mann,  57  Ala. 
595.  May  be  made  by  agent.  Lamar 


V.  Smith,  129  Ala.  418,  29  So.  576. 
A  letter  postpaid,  and  addressed  to 
the  mortgagee  at  his  usual  place  of 
residence,  is  a  sufficient  request. 
Stelner  v.  Ellis  (Ala.),  7  So.  803; 
Perryman  v.  Smith,  105  Ala.  578, 
17  So.  100;  Barnett  v.  Wilson,  132 
Ala.  375,  31  So.  521;  Stelner  v. 
Snow,  80  Ala.  45.  Though  the  mort- 
gage had  been  recorded  without  ac- 
knowledgment or  proof.  Horton  v. 
Barlow,  108  Ala.  417,  18  So.  890. 
The  mortgagee  cannot  avoid  the 
penalty  by  assigning  the  mortgage 
after  payment    Dothan  Ouano  Co.  v. 
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A  penalty  of  two  hundred  dollars  is  imposed  for  neglect  to  da  this 
for  three  months.  Under  like  penalty  a  mortgagee  who  has  received 
any  part  of  the  amount  secured  must^  at  the  request  in  writing  of 
any  bona  fide  creditor  of  the  mortgagor,  enter  upon  the  margin  of 
the  record  the  amount  or  amounts  received  and  the  dates  thereof.''^* 

§998.  Arizona  Territory.'" — A  mortgage  may  be  discharged  by 
an  entry  in  the  margin  of  the  record,  signed  in  the  presence  of  the 
recorder,  or  by  recording  a  certificate  duly  executed  and  acknowl- 
edged that  such  mortgage  has  been  paid.  The  penalty  for  neglect 
for  ten  days  is  one  hundred  dollars,  and  also  all  actual  damages  oc- 
casioned thereby. 

§994.  Arkansai.'^^ — A  mortgagee  must,  upon  request,  acknowl- 
edge satisfaction  upon  the  margin  of  the  record,  and  if  he  does  not 
do  this  within  sixty  days  he  forfeits  any  sum  not  exceeding  the 
amount  of  the  mortgage. 

Ward,  132  Ala.  380,  81  So.  748.  When  interest  from  time  to  time  as  pro- 
entry  o^  satisfaction  is  not  excused  vlded  for  by  the  mortgage  are  i>ar- 
by  reason  of  mortgagee's  physical  tlal  payments  within  the  Intent  and 
disability.  Walker  v.  English,  106  letter  of  the  statute.  New  South 
Ala.  369,  17  So.  715.  Build,  ft  L.  Asso.  v.  Bowie,  121  Ala. 

Oral  proof  of  request  may  be  465,  25  So.  844.  The  partial  pay- 
made.  Loeb  v.  Huddleston,  105  Ala.  ments  required  to  be  entered  on  the 
257, 16  So.  714.  The  request  must  be  margin  ~  of  the  record  are  such  as 
signed  by  all  the  mortgagors,  if  are  fixed  and  determined  at  the 
there  be  more  than  one.  Jarratt  v.  date  of  the  demand  upon  the  mort- 
McCabe,  75  Ala.  325.  The  mortgagee  gage.  Gwin  y.  National  Build.  St  L. 
is  not  estopped  from  denying  that  Asso.  121  Ala.  572,  25  So.  843.  The 
the  mortgage  has  been  satisfied,  by  statutory  penalty  is  recoverable  by 
reason  that  he  has  not  within  the  the  mortgagor  whether  the  mort- 
three  months  commenced  a  suit  in-  gagor  still  owns  any  interest  in  the 
▼olving  the  question  of  satisfaction,  property  or  not  Liyingston  v. 
Scott  ▼.  Field,  75  Ala.  419.  Cudd,  121  Ala.  316,  25  So.  805.    See 

Mortgagor  may  recover  penalty  al-  Ayres  v.  Craft  128  Ala.  407,  29  So. 

though  he  has  conveyed  the  prop-  446;  Southern  Build,  ft  Lioan  Asso. 

erty.    Livingston  v.  Cudd,  121  Ala.  v.  Rowe,  125  Ala.  491,  28  So.  484; 

316,  25  So.  805.  Entry  of  partial  pay-  New  South  B.  ft  L.  Asso.  v.  Bowie, 

ments  upon  margin  of  record.  New  121  Ala.  465,  25  So.  844;   Loeb  v. 

South  Build,  ft  L.  Asso.  v.  Bowie,  Huddleston,    105   Ala.    257,   16    So. 

121  Ala.  465,  25  So.  844;   Kelly  v.  714. 

Johnson,  129  Ala.  627,  29  So.  672.  ^  Gray  v.  Rogers.  109  Ala.  624,  20 
As  to  amendment  of  complaint.  So.  37.  The  law  imposing  a  penalty 
see  Williams  v.  Bowdln,  68  Ala.  126.  is  constitutional.  Geo.  F.  Detman 
As  to  parties  and  burden  of  proof.  Boot  ft  Shoe  Co.  v.  Mixon,  120  Mo. 
see  Thomason  Grocery  Co.  v.  Mlt-  206,  24  So.  847. 
chell.  114  Ala.  315.  21  So.  461.  A  ^This  statute  imposing  a  pen- 
notice  by  a  mortgagor  to  the  mort-  alty  does  not  apply  to  a  trust  deed, 
gagee  after  payment  of  the  mort-  Southern  Build,  ft  L.  Asso.  v.  Mc- 
gage  debt  that  "I  want  you  to  take  Cants,  120  Ala.  616,  25  So.  8;  R.  S. 
my  note  ofT  the  record''  is  not  suffl-  1887,  $S  2360-2363;  R.  S.  1901. 
dent  to  render  the  mortgagee  liable  §§  3260,  3261. 

under  the  statute.    Clark  v.  Wright.        '*•  Dig.   of   Stats.    1884,    §§    4746- 

123  Ala.  594, 26  So.  501.   Paymenteof  4748;  1894,  9§  6096,  5097. 
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§  996.  Calif omiaJ^^^-A  recorded  mortgage  may  be  discharged  by 
an  entry  in  the  margin  of  the  record,  or  by  recording  a  certificate 
signed  and  acknowledged,  stating  that  the  mortgage  has  been  paid. 
Neglect  or  refusal  to  do  so  immediately  makes  the  mortgagee  liable 
for  all  damages  sustained  thereby,  and  to  a  forfeiture  of  one  hun- 
dred dollars."** 

§  996,  Colorado.^^^ — Satisfaction  is  entered  either  on  the  mortgage 
or  on  the  record  of  the  mortgage. 

§997.  Connectiont.^^^ — ^A  mortgagee  must  execute  and  deliver  a 
deed  of  release.  Neglect  for  thirty  days  makes  him  liable  to  pay  five 
dollars  for  each  week  of  such  neglect. 

§  998.  Delaware.^" — ^Entry  of  satisfaction  is  made  upon  the  rec- 
ord. Neglect  renders  holder  liable  in  damages  of  not  less  than  ten 
nor  more  than  five  hundred  dollars,  and  to  a  larger  amount  proved. 
Beconveyance  must  be  executed  on  request.  After  failure  of  the 
mortgagee  for  sixty  days  to  enter  satisfaction,  the  mortgagor  may  ob- 
tain from  the  county  superior  court  a  rule  to  show  cause  upon  re- 
turn of  which  the  court  may  order  satisfaction  to  be  recorded.''^* 

§  999.  District  of  Columbia.'**" — The  release  may  be  written  on  the 
back  of  the  original  mortgage,  which  is  then  filed  with  the  recorder  of 
deeds.  The  latter  must  retain  the  mortgage  and  at  the  same  time 
record  the  release  on  the  margin  of  the  page  where  the  mortgage  was 
originally  recorded.  On  payment,  of  the  mortgage  debt  every  mort- 
gagor is  entitled  to  have  the  mortgage  indorsed  in  this  way  by  the 
mortgagee  or  by  his  assignee  and  delivered  up  to  him.  If  the  mortgage 
has  not  been  assigned  the  mortgagor  may  at  his  option  require  a  deed 
of  release  from  the  mortgagee. 

§  1000.  Florida.''*'* — ^When  a  mortgage  is  paid,  the  mortgagee, 
creditor,  or  assignee  shall  enter  on  the  margin  of  the  recor<]^  in  the 
presence  of  the  custodian,  to  be  attested  by  him,  satisfaction  of  the 
mortgage  under  his  hand;  or  he  shall  make  and  execute  a  written 
instrument  acknowledging  satisfaction,  and  have  the  same  entered 
of  record  after  due  acknowledgment  and  proof.  Failure  to  enter 
such  satisfaction  for  thirty  days  after  a  written  demand  is  a  misde- 

™  Civil      Code,       9§       2938-2941,  ~G.  S.  1888.  §§  2972,  2973;  G.  S. 

amended  April  15,  1880;  3  Codes  ft  1902,  IS  4048,  4049. 

Stats.  S  7941.  "■  R.  Code  1874,  p.  506. 

'»A  demand  for  the  certificate  of  ""Laws  1901,  ch.  211. 

discharge   must   be   proved.    Rich-  ~aCode    1902.    §S  528-532.      Cf. 

mond  V.  Lattln,  64  Cal.  273.  §  1010. 

^«  Annot  Stats.  1891,  §  469.  »» Laws  1901,  ch.  4918. 
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meanor  punishable  by  fine  not  exceeding  one  hundred  dollars  or  im- 
prisonment not  exceeding  six  months^  or  both. 

§1001.  Georgia.^*' — ^Upon  order  of  the  mortgagee  or  transferee, 
directing  that  the  mortgage  be  cancelled,  to  the  clerk  of  court  of  the 
county  in  which  the  same  is  recorded,  he  enters  across  the  face  of  the 
record  the  word  "satisfaction/^ 

§  1002.  Idaho.^*^ — ^A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  recording  a  certificate  duly  acknowl- 
edged that  such  mortgage  has  been  paid.  Neglect  or  refusal  of  the 
holder  renders  him  liable  in  the  sum  of  one  hundred  dollars,  and 
also  for  all  actual  damages. 

§  1003.  niinois.^^^ — Satisfaction  is  entered  upon  the  margin  of 
the  record,  or  by  deed  of  release  acknowledged  or  proved.  If  not 
made  within  one  month  a  forfeiture  of  fifty  dollars  is  incurred. 

§  1004.  Indiana.''^* — Satisfaction  is  entered  on  the  margin,  or  other 
proper  place  in  the  record.*"®  A  certificate  of  payment  may  also  be 
made,  duly  acknowledged  and  recorded.  A  penalty  of  twenty-five 
dollars  is  incurred  by  failure  to  release  within  ten  days  after  re- 
quest.^*^ 

§  1005.  lowa.'"^ — Satisfaction  is  entered  in  the  margin  of  the  rec- 
ord, or  made  by  an  instrument  in  writing  duly  acknowledged.  A 
forfeiture  of  the  sum  of  twenty-five  dollars  is  incurred  by  neglect 
for  sixty  days. 


§  1006.   Kanaas.^'^ — ^A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  a  receipt  indorsed  on  the  mortgage,  and 


^»  Laws '1885,  p.  129,  No.  315;  Code 
1895,  §  2737.  If  the  mortgagor  pre- 
sents the  original  mortgage  with  an 
order  purporting  to  be  signed  by  the 
mortgagee,  the  clerk  having  no 
knowledge  of  the  invalidity  of  the 
order,  nor  any  reason  to  suspect  the 
same  cannot  be  charged  with  neg- 
lect in  the  performance  of  his  duties. 
Luther  v.  Banks,  111  Ga.  374,  36  S. 
.  E.  826. 

^"R.  S.  1887,  §§  3361-3364.  Plain- 
tifr  must  allege  payment.  Gamble 
V.  Canadian  ft  Am.  Mortg.  ft  T.  Co. 
(Ida.)  55  Pac.  241. 

'»  R.  S.  1898,  ch.  95,  f  §  8,  9,  10. 

"•  R.  S.  188,  §§  1090,  1091.  A  ten- 
der merely  of  the  amount  due  does 
not  entitle  the  mortgagor  to  a  dis- 
charge. Storey  v.  Krewson,  55  Ind. 
397,  23  Am.  Rep.  158.  It  is  an  ef- 
fective satisfaction  to  state  upon 
the    mortgage     record    that    "this 


mortgage  is  fully  and  completely 
satisfied."  Richards  v.  McPheraon, 
74  Ind.  158. 

^~  Smith  V.  Lowry,  113  Ind.  37, 
15  N.  E.  17.  A  recorded  release 
given  by  an  administrator  of  the 
mortgagee  under  such  a  statute, 
without  any  inquiry  as  to  his  au- 
thority.    Connecticut  Mut  L.   Ins. 

Co.  V.  Talbot,  113  Ind.  373,  14  N. 
B.  586,  3  Am.  St  Rep.  655. 

As  to  the  pleading  and  practice 
in  suit  for  cancellation  of  mort- 
gage, see  Johnson  v.  Moore,  112 
Ind.  106,  13  N.  E.  106;  Thomas  v. 
Reynolds,  29  Kan.  304. 

^Acts  1893,  ch.  58;  Annot.  Stats. 
1901,  8- 1105. 

"» Annot  Code  1888,  S  4563;  1897, 
§  4295. 

""^G.  S.  1889,  9  3892;  1899,  S  4037. 
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recorded  on  the  margin  of  the  record.  It  may  also  be  discharged 
by  an  instrument  acknowledging  satisfaction  of  the  mortgage  duly 
acknowledged  and  recorded.  The  penalty  for  neglect  is  one  hun^ 
dred  dollars  f«r  thirty  days  after  demand^  with  any  additional  dam- 
ages shown  to  have  been  suflfered.''"*. 

§  1007.  Kentucky  J** — Mortgages  are  discharged  by  an  entry  ac- 
knowledging satisfaction  on  the  margin  of  the  record,  or  by  a  com- 
mon law  release.  / 

§  1008.  Louiiiana.'^^ — ^Mortgages  are  discharged  by  the  fact  of 
payment.  The  erasure  of  record  is  made  on  presentation  to  the  re- 
corder of  the  acts,  receipts,  and  judgments  which  operate  as  a  re- 
lease. Erasure  by  an  act  under  private  signature  only  takes  place 
when  it  has  been  acknowleciged  or  proved  by  the  oath  of  one  of  the 
subscribing  witnesses.  If  the  debt  be  payable  by  instalments,  the 
debtor  may  require  partial  releases  on  the  margin  of  the  record.'*® 

§  1009.  Maine.''** — ^Mortgages  are  discharged  by  a  deed  of  release, 
or  by  entry  on  the  margin  of  the  record. 

§  1010.  Maryland.'**^ — ^Release  may  be  made  in  the  following  form : 
^^I  hereby  release  the  above  (or  within)  niortgage.    Witness  my  hand 

and  seal  this day  of .    (Seal).*'    This  is  recorded.    It  may 

also  be  indorsed  on  the  original  mortgage  and  recorded  at  the  foot  of 
the  mortgage.  In  such  case  the  mortgage  cannot  be  again  withdrawn, 
except  in  cases  where  the  release  is  partial  in  its  nature.''*®*  It  is  the 
duty  of  the  clerk  to  enter  a  memorandum  of  the  record  on  the  margin 
of  the  record  of  the  mortgage.'** 

§  1011.  KaasachiuettB.'*^ — ^A  mortgage  is  discharged  by  an  entry 
on  the  margin  of  the  record.     When  there  are  two  or  more  joint 


"■  Action  for  the  penalty  must  be 
brought  within  one  year  after  cause 
of  action  accrued.  Joyce  v.  Means, 
41  Kan.  234«  20  Pac.  853;  Travelers' 
Ins.  Co.  V.  Stuckl,  4  Kan.  App.  424, 
46  Pac.  42;  Wey  v.  Schofleld,  58 
Kan.  248,  36  Pac.  333. 

The  statute  must  be  strictly  con- 
strued. Shultz  y.  Morgan,  1  Kan. 
App.  672,  42  Pac.  254. 

"•G.  S.  1888,  ch.  24,  §  12;  1894, 
§  498. 

"»R.  Civil  Code  1870,  Civ.  Code 
1889,  art  3371-3885.  The  erasure 
can  only  be  made  by  the  mortga- 
gee's consent  or  by  decree.  By  no 
act  of  the  recorder  can  the  mort- 
gage   be    destroyed.      Guesnard    v. 


Soulie,  8  La.  Ann.  58;  De  St.  Romes 
V.  Blanc,  20  La.  Ann.  424. 

'**  An  unauthorized  cancellation 
by  the  recorder  cannot  impair  the 
rights  of  the  holder  of  the  mort- 
gage. Mechanics'  Building  Asso.  v. 
Ferguson,  29  La.  Ann.  548.  The 
holder  of  the  mortgage  may  show 
that  the  recorder  acted  upon  insuffi- 
cient evidence.  Horton  v.  Cutler, 
28  La.  Ann.  331. 

'"•R.  S.  1883.  ch.  90,  §§  27-29; 
Laws  1899,  p.  118. 

**»Pub.  Gen.  Laws  1888,  art  21, 
§  34. 

'«a  Laws  1900,  ch.  542. 

^**Laws   1890,   ch.   373. 

^«P.  S.  1882,  ch.  120.  §§  24-26; 
R.  L.  1962,  ch.  127,   §  34. 
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holders  of  a  mortgage^  one  of  them  may  discharge  it.  A  guar- 
dian may  execute  a  release  of  the  mortgage.'*"  Neglect  for  seven 
days  to  make  such  discharge^  or  execute  and  acknowledge  a  deed  of 
release  renders  the  holder  liable  for  all  damages  occasioned  thereby.'^** 


§  1012.  Hichigan.'*" — ^A  mortgage  is  discharged  by  an  entry  on 
the  margin  of  the  record,  or  by  a  certificate  of  payment,  duly  exe- 
cuted, acknowledged,  and  recorded;  or  upon  the  presentation  of  the 
certificate  of  the  circuit  court  of  the  coiinty,  under  its  seal,  that  it 
has  been  made  to  appear  that  the  mortgage  has  been  duly  paid;  or 
upon  presentation  of  a  certificate  of  the  register  in  chancery  of  the 
county,  certifying  that  a  decree  of  foreclosure  has  been  entered. 
When  a  mortgage  has  been  paid,  or  when  fifteen  years  have  elapsed 
since  the  debt  secured  became  due,  or  sinp e  the  last  payment  thereof, 
and  no  proceedings  have  been  commenced  to  collect  the  same,  the 
court  may  make  a  certificate  of  discharge^  which  may  be  recorded 
with  like  effect  as  if  it  were  a  formal  discharge.  Neglect  for  seven 
days  renders,  the  person  so  neglecting  liable  in  the  sum  of  one  hun- 
dred dollars  damages,  besides  all  actual  damages.''** 

§  1013.  Hinnesota.'*' — ^A  mortgage  is  discharged  by  an  entry  in 
the  margin  of  the  record,  or  by  a  certificate  duly  executed  and  ac- 
knowledged and  recorded  that  the  mortgage  has  been  paid.  They 
may  also  be  discharged  upon  the  record  by  the  register  when  a  cer- 
tificate is  presented  signed  by  the  holder  of  the  mortgage  executed 
and  acknowledged.  Neglect  for  ten  days  to  discharge  the  same  ren- 
ders the  holder  liable  for  all  actual  damages  caused  by  his  neglect. 
If  the  mortgagee  be  a  non-resident,  the  action  may  be  maintained  at 
the  expiration  of  sixty  days  after  the  conditions  of  the  mortgage  have 
been  fully  performed,  without  any  previous  request  to  satisfy  the 
mortgage. 

§  1014.  Mississippi.'*^ — Satisfaction  is  entered  upon  the  margin  of 
the  record.'**    Neglect  for  three  months  makes  the  person  so  neglect- 


~P.  S.  1882.  ch.  181,  I  41;  R.  L. 
1902.  ch.  187,  9  34. 

'**P.  S.  1882.  ch.  120,  §  25;  R.  L. 
1902,  ch.  127,  §  35. 

»«2  Annot.  Stats.  1882,  §  5701; 
3  Comp.  Laws  1897,  §§  9008-9010. 

^^•The  penalty  may  be  recovered 
In  an  action  to  redeem.  Cowles  v. 
Marble,  37  Mich.  158;  Acta  1877, 
p.  9. 

The  pendency  of  a  suit  to  foreclose 
a  mortgage  will  not  support  a  plea 
In  bar  of  a  duit  to  have  It  satis- 
fied of  record,  the  purpose,  objects, 


and  parties  in  the  two  suits  being 
difTerent.  Eaton  v.  Baton,  68  Mich. 
158.   36   N.  W.  50. 

«^G.  S.  1891,  §§  4147.  4148;  1  O.  S. 
1894,  §§  4197,  4198;  Laws  1899,  p. 
191;  Laws  1903,  ch.  342. 

'"*  Code  1892,  §  2451.  The  statute 
must  be  strictly  construed.  British 
ft  Am.  Mortg.  Co.  v.  Burke,  80  Miss. 
648.  32  So.  51. 

^^Such  acknowledgment  on  the 
margin  is  equivalent  to  a  release  by 
deed.  Mairs  v.  Bank  of  Oxford,  58 
Miss.  919. 
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ing  liable  to  forfeit  anj  sum  not  exceeding  the  mortgage  money. 
Payment  of  the  money  secured  by  mortgage  or  deed  of  trust  extin- 
guishes it,  and  revests  the.  title  in  the  mortgagor  as  effectually  as  a 
reconveyance  would.  The  trustee  in  a  deed  of  trust  may  acknowl- 
edge satisfaction  in  like  manner  as  the  cestui  que  trust  may,  and  with 
like  effect. 

* 

.  §  1016.  Hissouri.^'^^ — Satisfaction  may  be  entered  on  the  margin 
of  the  record,  or  by  delivery  of  a  suflScient  deed  of  release  of  the  mort- 
gage or  deed  of  trust.  But  in  all  cases  where .  satisfaction  is  ac- 
Ipowledged  on  the  margin  of  the  record,  the  note  or  notes  secured 
shall  be  produced  and  cancelled  by  the  recorder,  or  the  loss  thereof 
proven  by  a£Sdavit.  A  release  of  a  deed  of  trust  must  be  made  by  the 
beneficiary.  A  trustee  need  not  join  in  acknowledging  satisfaction, 
or  making  a  deed  of  release.  An  assignee  acknowledging  satisfaction 
must  produce  and  cancel,  in  the  presence  of  the  recorder,  the  note  or 
notes  secured ;  or  make  affidavit  of  his  ownership,  their  payment  and 
loss.  Neglect  for  thirty  days  renders  the  delinquent  liable  to  forfeit 
ten  per  cent,  of  the  amount  of  the  mortgage  or  deed  of  trust  abso- 
lutely, and  any  other  damages  sustained.  An  executor  or  adminis- 
trator is  personally  liable  for  the  penalty  prescribed.  Any  attorney  in 
fact,  to  whom  the  money  due  has  been  paid,  has  power  to  execute  the 
release. 

§  1016.  Hontana.'^'^^ — ^A  mortgage  is  discharged  by  an  entry  in  the 
margin  of  the  record,  or  by  a  certificate  acknowledged  or  proved  and 
recorded  that  such  mortgage  has  been  paid.  Neglect  for  seven  days 
renders  the  holder  liable  in  the  sum  of  one  hundred  dollars,  and  also 
for  all  actual  damages  occasioned. 

§  1017.  Nebraska.^^' — A  mortgage  is  discharged  by  an  entry  in 
the  margin  of  the  record,  or  by  a  certificate,  duly  acknowledged  or 
proved  and  recorded,  that  the  mortgage  has  been  paid.  Neglect  for 
seven  days  renders  the  person  whose  duty  it  is  to  make  such  discharge 
liable  in  the  sum  of  one  hundred  dollars,  in  addition  to  all  actual 
damages  occasioned.  A  demand  for  a  discharge  is  a  condition  prece- 
dent to  a  right  of  action.''*^* 

§  1018.  Nevada.^*' — A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  a  certificate  of  pajrment  duly  acknowl- 

^"2  R.   S.  1889,   S§  7094-7099;    1        ""Comp.  Stats.  1885  and  1895,  ch. 

R.  S.  1899,  S§  4358,  4363.  73,  §§  26-29;   Laws  1887,  ch.  30,  p. 

"» Ripley  Nat.  Bank  v.  CJonnectl-  371;  Comp.  Stat.  1903.  §§  4783-4. 
cut  L.  Ins.  Co.  145  Mo.  142,  47  S.        »"  Bangs  v.  Gray,  60  Neb.  457.  83 

W.   1.  N.  W.  680. 

^■■Comp.  Stats.  1887,  p.  663;  Codes       ~G.  S.  1885,  §S  2604-2607;  Comp. 

1895;    Civ.  Code,   9   3845-3848.  Laws  1902,  §§  2674-2677. 
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edged  and  certified  and  recorded.  Neglect  for  seven  days  to  execute 
a  release  renders  the  person  whose  duty  it  is  to  do  this  liable  in  the 
sum  of  one  hundred  dollars,  and  also  for  all  actual  damages  occa- 
sioned. 

§  1019.  New  Hampiliire.^"* — Performance  of  the  condition  of  the 
mortgage,  or  tender  of  such  performance,  renders  the  mortgage  void. 
If  the  mortgagee  neglects  to  execute  a  release,  the  mortgagor  or 
person  having  his  estate  may  apply  by  petition  to  the  supreme  court, 
in  the  coimty  where  the  premises  lie,  for  a  decree  of  discharge.  If 
the  court  finds  that  the  condition  has  been  performed  or  tendered,  a 

decree  is  entered  that  the  mortgage  is  discharged.  A  copy  of  the  de- 
cree is  then  recorded,  and  has  the  same  effect  as  a  release  duly  exe- 
cuted. 

§  1020.  New  Jerscy.^*^^ — The  clerk  of  the  court  of  common  pleas 
of  the  county,  on  application  by  the  mortgagor  or  person  redeem- 
ing or  paying  the  mortgage,  and  producing  to  him  the  mortgage 
cancelled,  or  a  receipt  upon  it,  enters  in  the  margin  a  minute  of  the 
redemption  or  payment. 

§  1021.  New  Hexico  Territory. — ^There  .  are  no  statutory  provi- 
sions, and  therefore  a  deed  of  release  should  be  used. 

§  1022.  New  York.' '^^ — ^A  mortgage  is  discharged  upon  the  record 
by  the  oflBcer  in  whose  custody  it  may  be  whenever  there  shall  be 
presented  to  him  a  certificate,  duly  acknowledged  or  proved,  that 
the  mortgage  has  been  paid,  or  otherwise  satisfied.  Such  certificate 
is  recorded.  When,  from  lapse  of  time,  a  mortgage  may  be  pre- 
sumed to  have  been  paid,  any  person  interested  in  the  lands  may 
petition  the  court  for  a  discharge  of  it;  and  upon  hearing  and  proof 
the  court  may  order  the  mortgage  discharged  of  record.''** 

§  1023.  North  Carolina.^^® — ^A  mortgage  is  discharged  by  an  ac- 
knowledgment of  satisfaction  of  the  trust  or  mortgage  in  the  pres- 
ence of  the  register  of  deeds,  or  his  deputy,  whose  duty  it  is  to  make 
upon  the  margin  of  the  record  an  entry  of  such  acknowledgment. 

§  1023a.  North  Dakota.^®^— A  mortgage  may  be  discharged  by  re- 
cording a  certificate,  signed  and  acknowledged,  that  the  mortgage  has 

^P.  S.  1891,  ch.  138,  §§  4-7;  R.  no  remedy  can  be  had  by  this  sum- 

S.  1901,  ch.  139,  §  4-12.  mary  proceeding.     Re  Townsend.  4 

'"R.  S.  1877,  p.  706,  Supp.  1886,  Hun,  31.  6  Thomp.  ft  C.  227. 

p.  134;  2  G.  S.  1895,  p.  2115.  ~Code  1883,  §  1271;  Laws  1893, 

"•4   R.    S.    1899,   pp.    2474,   2481;  ch.  36. 

Gen.  Laws,  ch.  xlvl,  §  270.  ^R.    Codes    1896,    (    4719-4724; 

^If  the  evidence  shows  no  pay-  Laws  1899,  p.  93. 
ment  except  by  presumption  of  law. 
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been  satisfied.    Failure  to  do  so  incurs  a  penalty  of  one  hundred  dol- 
lars and  all  damages  which  may  result  J*^ 

§  1024.  OhioJ** — ^The  mortgagee  must  enter  satisfaction  on  the 
margin  of  the  record,  or  upon  the  mortgage  itself,  which  latter  entry 
the  recorder  copies  upon  the  margin  of  the  record.  A  release  may  be 
made  in  any  other  customary  manner.  It  may  be  made  by  a  certifi- 
cate that  payment  has  been  made,  executed,  and  acknowledged  by 
the  mortgagee  or  his  assignee.  Such  certificate  must  be  recorded  in 
a  book  kept  for  the  purpose."^®*  An  assignment  must  be  recorded  be- 
fore satisfaction  is  entered  by  th^  assignee.  When  satisfaction  is 
made  by  application  of  the  proceeds  of  a  judicial  sale,  or  when  the 
lien  is  declared  invalid  by  judgment  or  decree,  it  is  the  duty  of  the 
clerk  to  enter  a  memorandum  of  the  proceeding  upon  the  record  of 
the  mortgage,  and  the  court  may  order  the  record  of  such  memoran- 
dum. 

§  1024a.  Oklahoma  Territory.^'® — ^Upon  payment  satisfaction  of  a 
mortgage  must  be  entered  on  the  margin  of  the  record,  which  entry 
has  the  eflfect  of  a  deed  of  release. 

§  1026.  Oregon.^**' — A  mortgage  is  discharged  by  an  entry  in  the 
margin  of  the  record  acknowledging  satisfaction,  or  by  a  certificate 
duly  acknowledged,  or  proved  and  certified.  This  must  be  recorded. 
Neglect  for  the  space  of  ten  days  renders  the  holder  liable  in  the 
sum  of  one  hundred  dollars  damages,  and  ^Iso  for  all  actual  damages 
occasioned  thereby.  When  a  mortgage  has  been  assigned  by  a  trans- 
fer of  the  note  secured  by  it,  without  a  formal  assignment  of  the 
mortgage,  a  discharge  of  record  may  be  made  by  the  owner  of  the 
note  upon  his  making  and  filing  with  the  recorder  a  certificate  duly 
verified  by  oath,  declaring  that  he  is  the  owner  and  holder  of  the 
note  by  indorsement  of  the  mortgagee,  and  that  such  note  has  been 
iuUy  paid,  and  proving  this  fact  to  the  satisfaction  of  the  recorder. 
Such  holder  and  owner  of  the  note  is  deemed  to  be  the  personal 
representative  of  the  mortgagee.'''^  Upon  the  entry  of  a  decree  of 
foreclosure  of  a  mortgage,  it  is  the  duty  of  the  clerk  of  court  to  make 
a  certificate  thereof,  giving  the  date  of  such  foreclosure,  and  the 
number  of  the  journal  and  page  in  which  such  decree  is  entered,  and 

'"Recovery  can  be  had  only  by  '"Annot     Laws     1887,     §§  3030- 

counting  strictly  upon  the  statute.  3034.      See    Malarkey    v.    O'Leary 

Peckham  v.  Van  Bergen,  10  N.  D.  34  Oreg.  493,  56  Pac.  521,  that  it  Is 

43,    84    N.    W.    566;    Greenberg   v.  no    excuse    for    the    mortgagee    to 

Union  Nat  Bank,  5  N.  D.  483,  67  show  that  he  withheld  satisfaction 

IT.  W.  597.  until  he  had  been  repaid  expenses 

^R.  S.  1890,  §S  4135,  4139..  incurred   in  preparing  to  foreclose 

^Laws  1891,  p.  357.  the  mortgage. 

^Comp.  Stats.  1893,  §§  1635,  1636.  '•'Laws  1889,  p.  38. 
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deliver  the  same  to  the  recorder^  who  must  enter  upon  the  margin  of 
the  record  of  such  mortgage  the  word  ^Toreclosed/'  and  the  date  of 
such  foreclosure^  with  the  number  and  page  of  the  journal  of  such 
decree.''*® 

§  1026.  PmnsylTania.^^* — Satisfaction  is  entered  upon  the  margin 
of  the  record.  Neglect  for  three  months  renders  the  mortgagee  lia- 
ble to  pay  to  the  party  aggrieVed  any  sum  not  exceeding  the  mort- 
gage money. 

The  amount  claimed  to  be  due  upon  a  mortgage  may  be  paid  into 
courts  whereupon  a  decree  is  made  that  satisfaction  be  entered  upon 
the  mortgage,  or  that  the  property  be  reconveyed.^^*  Where  the 
holder  of  the  mortgage  has  failed  to  enter  satisfaction  for  six  months, 
the  mortgagor  or  owner  of  the  mortgaged  premises  may  petition  the 
court  of  common  pleas ;  and  upon  service  of  notice  and  proof  of  pay- 
ment in  full,  the  court  may  decree  that  satisfaction  be  entered  upon 
the  record  by  the  recorder  of  the  county.''^^  In  case  there  is  a  legal 
presumption  of  the  payment  from  lapse  of  time,  and  no  satisfaction 
of  it  appears  of  record,  upon  a  like  petition  to  the  same  court  a  de- 
cree may  be  rendered  that  salisf  action  shall  be  entered  on  the  record.^^' 
Mortgagees  are  required,  at  least  once  in  every  three  years,  to  cause  to 
be  entered  on  the  margin  of  the  record  all  payments  of  either  piin- 
cipal  or  interest,  on  being  tendered  or  paid  the  fee  for  such  entry.  A 
holder  of  such  mortgage  neglecting  or  refusing  to  make  such  entry, 
after  written  request,  tor*  a  period  of  three  months,  is  liable  to  pay 
to  any  party  interested  the  sum  of  one  hundred  doUars.^^' 

§  1027.  Bhode  Idand.''^^ — ^Discharge  is  made  by  release  under  seal 
upon  the  mortgage,  or  upon  the  face  or  margin  of  the  record,  or  by 
separate  instrument,  to  be  recorded  on  the  face  or  margin  of  the 
record,  or  in  the  record  book.  Neglect  for  ten  days  renders  the  holder 
liable  to  make  good  all  damages  that  may  accrue  for  want  of  such 
discharge. 

§  1028.  South  Carolina.^^" — Satisfaction  must  be  entered,  within 
three  months  after  request,  in  the  proper  office,  on  the  mortgage. 

*»Law8  1893,  p.  81,  fi§  1,  2.  L.  1896,  ch.  207,  §fi  6-8.    A  married 

^**  Brightly's  Purdon's   Dig.   1883,  woman  may  discharged  a  mortgage 

pp.    692-694;    Laws    1883,    p.    138;  in  her  own  name.     Acts  1884,  cIl 

Brightly's  Dig.  1903,  pp.  199,  200.  399. 
'~Only  the  mortgagor  is  entitled        ""G.  S.  1882,  SS  1791,  1792;  Code 

to  the  benefit  of  this  provision.   As-  1902,    H   2376,   2376.     This   sUtute 

Burance  Co.  v.  Power,  12  Phila.  377.  does  not  authoriie  the  i'ecording  of 

^Laws  1879,  p.  141,  No.  149.  a   paper   not   authenticated    as  re- 

"'Laws  1881,  p.  97.  quired  by  statute  for  the  purpose 

"■Brightly's  Purdon's  Dig.  Supp.  of  being  recorded.    Lynch  v.  Han- 

1891,  p.  2477.  cock,  14  S.  C.  66. 
"*P.  S.  1882,  ch.  176,  «  6,  7;  G. 
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Befusai  or  neglect  forfeits  a  sum  of  money  not  exceeding  one-half 
the  amount  of  the  debt  secured  by  the  mortgage.  On  the  recovery 
of  judgment  by  the  plaintiff,  it  is  the  duty  of  the  judge  to  order 
satisfaction  of  the  mortgage  to  be  entered  by  the  proper  officer. 

§  1028a.  South  Dakota/*^ — ^A  mortgage  may  be  discharged  by  an 
entry  in  the  margin  of  the  record,  signed  by  the  holder  of  the  mort- 
gage, acknowledging  satisfaction,  in  presence  of  the  register.  It  may 
also  be  discharged  by  the  register,  on  the  presentation  to  him  of  a  cer- 
tificate signed  by  the  mortgagee,  his  personal  representatives  or  as- 
signs, duly  acknowledged  or  proved  and  certified,  fully  stating  the 
names  of  the  mortgagor  and  the  mortgagee,  the  date  of  the  mortgage^ 
the  date  of  recording  the  mortgage,  the  county  and  State,  and  book 
and  page  where  recorded,  and  a  full  description  of  the  premises  sought 
to  be  released,  and  that  the  mortgage  has  been  fully  paid,  satisfied, 
and  discharged.  No  register  of  deeds  shall  receive  and  file  for  rec- 
ord any  dischatge  or  satisfaction  of  mortgage  which  does  not  comply 
with  the  provisions  of  this  section.  The  mortgagee  or  other  person 
neglecting  to  make  discharge  on  demand  is  liable  for  all  damages  and 
a  penalty  of  one  hundred  dollars. 

The  circuit  court  of  any  county  in  which  a  mortgage  is  legally  re^ 
corded,  may,  after  due  notice,  make  an  order  discharging  such  mort- 
gage of  record,  on  proof  being  made  to  the  satisfaction  of  the  court 
that  the  mortgage  has  been  fully  paid  or  satisfied  and  that  the  mort- 
gagee or  assignee  is  deceased  and  there  is  no  acting  administrator  or 
executor  of  his  estate. 

§  1029.  Tennessee. — No  statutory  provisions.  A  deed  of  release  is 
used  for  this  purpose. 

§  1030.  Texa8.-^Mortgage8  and  deeds  of  trust  are  discharged  by 
payment,  and  no  record  of  discharge  is  necessary,  and  none  is  pro- 
vided for. 

§  1031.  TJtali  Tcrritory.^^' — ^A  mortgage  is  discharged  by  an  entry 
in  the  margin  of  the  record  thereof,  and  signed  by  the  mortgagee 
in  the  presence  of  the  recorder  as  a  witness,  or  by  a  certificate,  acr 
knowledged  or  proved  and  certified,  that  such  mortgage  or  deed  of 


^Comp.  Laws  1887,  §  4362;  Laws 
1893,  eh.  119;  R.  Code  1903,  §§  2058- 
2061;  Laws  1901,  ch.  108.  This 
statute  may  be  enforced  by  the' 
mortgagor,  his  grantee  or  heirs.  It 
may  be  enforced  against  the  mort- 
gagee after  an  assignment  of  the 
mortgage  if  the  assignment  has  not 
been  recorded.  Jones  v.  Fidelity  L. 
ft  T.  Co.  7  S.  D.  122,  63  N.  W.  553. 


"'Laws  1884,  ch.  42,  $  2;  Laws 
1890,  ch.  67,  8  4;  R.  S.  1898,  8  2004, 
2006.  The  provision  that  the  mort- 
gagor may  bring  an  action  and  re- 
cover costs  including  attorney's  fee 
is  special  legislation  and  unconsti- 
tutional. Openshaw  v.  Halfln,  24 
Utah,  426,  68  Pac.  138. 
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trust  has  been  paid,  or  otherwise  satisfied  or  discharged.  This  is 
recorded  at  length.  A  mortgagee  failing  to  discharge  or  release  is 
liable  for  double  the  damages  resulting  from  such  failure. 

§  1032.   VirginiaJ^' — Satisfaction,  unless  a  release  deed  be  given, 
must  be  entered  on  the  margin  of  the  page  in  the  book  where  the  in- 
I  cumbrance  is  recorded,  and  for  any  failure  to  do  so  after  five  days' 

I  notice  the  creditor  shall  forfeit  twenty  dollars. 

!  §  1033.   Vermont.''^* — ^Town  clerks  shall  record  instruments  ec- 

I  knowledging  satisfaction  of  a  mortgage,  when  executed  and  acknowl- 

edged  according  to  law,  on  the  margin,  of  the  record  of  the  mortgage 
or  in  a  suitable  book  kept  for  that  purpose ;  they  shall  record  any  sat- 
isfaction; make  entry  in  the  general  index,  and  shall  also  make  a 
memorandum  on  the  margin  of  the  record  of  the  mortgage  discharged, 
giving  the  number  of  the  book  and  the  page  where  such  satisfaction 
I  is  recorded. 

§  1034.   WashingtonJ^^— Satisfaction  is  entered  in  the  margin  of 

the  page  upon  which  the  mortgage  is  recorded,  or  by  executing  an 

instrument  referring  to  the  mortgage,  specifically  describing  the  prop- 

i  erty  mortgaged,  giving  the  amount  which  it  was  given  to  secure,  the 

I  date  of  execution  and  date  of  record  of  said  mortgage,  and  acknowl- 

;  edging  satisfaction,  which  shall  be  duly  acknowledged  and  recorded. 

If  the  mortgagee  fails  so  to  do  after  sixty  days,  he  shall  forfeit  the 
sum  of  twenty-five  dollars;  and  the  court,  when  convinced  that  said 
\  mortgage  has  been  fully  satisfied,  shall  issue  an  order  in  writing  di- 

I  recting  the  auditor  to  cancel  said  mortgage  upon  the  margin  of  the 

I  page  upon  which  the  mortgage  is  recorded,  making  reference  there- 

f  upon  in  the  order  of  the  court  and  to  the  page  where  the  order  is  re- 

I  corded. 

§  1036.  Wert  Virginia.^®* — ^Release  may  be  made  by  a  writing 
signed,  acknowledged,  and  admitted  to  record  in  the  proper  county. 
In  case  of  the  refusal  of  the  party  holding  the  lien  to  execute  a  re- 
lease, the  circuit  court  having  jurisdiction  may  direct  the  recorder 
to  execute  such  release.  The  proceedings  are  at  the  cost  of  the  party 
refusing  to  release. 

I  §  1038.    Wisconsin."* — ^A  mortgage  is  discharged  by  an  entry  in 

the  margin  of  the  record,  or  by  a  certificate  duly  executed,  acknowl- 

"^CkMle  1887,  §  2498;  Laws  1899,  '''Code  1887.  and  Code  1899,  ch. 

1900,  p.  839;   Tumbull  v.  Mann,  94  76,  S8  1-^. 

Ya.  182,  26  S.  E.  610.  ~  1  Annot  SUts.  1889  and  1898, 

"^R.  S.  1894.  §  3005.  8§  2247-2256. 

'"Laws  1886.  p.  116;   1  Codes  A 
SUts.  1897,  §§  4563,  4564. 
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edged^  or  proved,  that  the  mortgage  has  been  paid  or  otherwise 
satisfied.  This  is  recorded  at  length.  A  foreign  executor  or  adminis- 
trator, upon  filing  in  the  county  court  of  the  county  an  authenti- 
cated copy  of  his  appointment,  may  execute  a  certificate  of  dis- 
charge of  a  mortgage  to  like  effect  as  an  executor  or  administrator 
appointed  under  the  laws  of  the  State  may  do.  The  neglect  of  any 
person  whose  duty  it  is  to  execute  a  discharge  for  seven  days  ren- 
ders him  liable  in  the  sum  of  one  hundred  dollars  damages,  and  also 
for  the  actual  damages  occasioned  by  such  neglect.''*' 

§  1087.  Wyoming,^®* — ^A  mortgage  is  discharged  by  an  entry  in 
the  margin  of  the  record,  executed  by  the  mortgagee,  trustee,  or 
beneficiary  in  the  presence  of  the  register  of  deeds  or  by  a  certificate 
duly  executed,  acknowledged,  or  proved,  specifying  that  such  mort- 
gage has  been  paid  or  otherwise  satisfied.  This  certificate  is  recorded 
at  length.  If  a  mortgagee  or  other  holder  for  seven  days  neglects  to 
discharge,  he  is  liable  in  the  sum  of  one  hundred  dollars,  and  also  for 
all  actual  damages  occasioned  by  such  neglect.  A  foreign  executor  or 
administrator  may  release  a  mortgage  on  voluntary  payment  to  him 
of  the  mortgage  debt,  provided  there  be  attached  to  such  release  a  full 
and  complete  transcript  of  the  records  of  the  court  issuing  such  let- 
ters testamentary  or  of  administration^^** 

~A8  to  sufflclency  of  complaint,        ^Laws   1890-91,    ch.    26;    R.    S. 
see  Teetshom  v.  Hull,  30  Wis.  162.    1899,  §8  2800-2804. 
'"'R.  S.  1887,  tS  30-32;  Laws  1890, 
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